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DIGEST OF DECISIONS 



OF THE 



U. S. CIRCUIT AND DISTRICT COURTS 



FROM 1789 TO 1880 



AS CONTAINED IN THE THIRTY VOLUMES OF THE FEDERAL CASES.^ 



A 



ABANDONMENT. . 

Of particular persons or personal relations. 
See "Husband and Wife," § 13. 

Of particular species of property or rights. 

See "Copyrights," § 19; "Easements," §.3; 
"Homestead," § 7; "Literary Property," § 4; 
"Trade-Marks and Trade-Names," § 12. 

Application for patent, see "Patents," § 77. 

Claim to public land, see "Public Lands," § 25, 

Contract, see "Specific Performance," § 11. 

(Franchise, see "Eailroads," § 11. 

iGrant, see "Public Lands," § 86. 

Invention, see "Patents," §§ 54-57. 

License to make, use, or sell patented arti- 
cle, see "Patents," § 158. 

Military reserve, see "Public Lands," § 19. 

Property seized for violation of customs laws, 
see "Customs Duties," § 98. 

to insurer, see "Insurance," §§ 118-126. 

Tow, -see "Towage," § 14. 

Of remedies or proceedings. 
See "Attachments," § 14. 
In admiralty, see "Admiralty." § 49. 
Of counts in pleading, see "Pleading," § 15. 

ABATEMENT. 

Gf legacy, see "Wills," § 55. 

Pleas in abatement, see "Pleading," §§ 30, 31. 

ABATEMENT AND REVIVAL 

§ 1, Objections to Jurisdiction. § 2, Another action 
pending. § 3, Defects and objections as to parties 
and proceedings. § 4, Transfer or devolution of ti- 
tle, right, interest, or liability. § 5, Death of party 
and revival of action— Abatement or survival of ac- 
tion. § 6, Continuance or revival of action. § 7, 

"Waiver of grounds of abatement. 

Abatement by pendgncy of another suit in ad- 
miralty, see "Admiralty," § 45. 

Effect of death of party in admiralty, see "Ad- 
miralty," § 65. 

Election of remedy, see "Election of Remedies." 

Judgment as bar to another action, see "Judg- 
ment," §§ 46-48, 65, 66. 

Pleading matter of abatement in eauity, see 
"Equity," § 43. 
Fed.Cas.Dig.-l 



Pleas in abatement, see "Criminal Law," § 45": 
"Pleading," §§ 30, 31. 

Revival of judgment, see "Judgment," §§ 71, 
72. 

of lien of judgment, see "Judgment," § 

61. 

Right of action by or against personal repre- 
sentatives, see "Executors and Administra- 
tors," §§ 41-55. 

§ 1. Objec-tlons to jurisdiction. 

Objection to the jurisdiction may be taken 
by motion.— Nazro v. Cragiri, Case No. 10,062. 

An exception to the jurisdiction of the fed- 
eral circuit court by a denial of the fact of citi- 
zenship, which is properly averred, can only be 
taken by plea in abatement.— Wood v. Mann, 
Case No. 17,952. 

An averment that defendant corporation is 
duly chartered under the laws of the state can 
only be denied by plea in abatement to the 
jurisdiction.— Blackburn v. Selma, M. & M. E, 
Co., Case No. 1,467. 

A neglect to make proper indorsement on the 
writ is no ground of a plea in bar. A plea in* 
abatement is the only one that could be filed. 
—Miller v. Gages, Case No, 9,571. 

§ 2. Another action pending. 

When a suit in equity and a suit at law are- 
pending between the same parties for the 
same matter, one cannot be pleaded in abate- 
ment or in bar of the other.— Graham v. Meyer, 
Case No. 5,673; Hunt v. Danforth, Id. 6,888 r 
Paul V. Hulbert, Id. 10,841. 

The pending attachment may be pleaded im 
abatement to an action brought against the 
maker in another state.— Hacker v. Stevens. 
Case No. 5,887. 

It is not a good plea in abatement to a suit 
in the federal circuit court for the recovery of 
land that another action is pending in the state- 
court between the same parties for the recov- 
ery of the same land. It must appear that the- 
two actions are founded on the same cause of' 
action.— Wadleigh v. Veazie, Case No. 17,031. 

An objection of lis pendens can be sustained' 
only where the two suits are of the same char- 
acter, and where the parties in both suits are* 
the same. — In re Certain Logs of Mahogany, 
Case No. 2,o59; Wheeler v. McCormick, Id. 
17,498; Thurston v. The Magnolia, Id. 14,017;, 

2: 
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Brooks T. Mills Countv, Id. 1,955; Same v, 
Vermont Cent. R. Co., Id. 1,964. 

Lis pendens is created in equity by filing a 
bill and actual service of subpoena. At law, 
suing out the writ without service of the same 
is sufficient.— Fowler v. Byrd, Case No. 4,999a, 

As to whether the pendency of a suit in the 
state court, between the same parties, and up- 
on the same subject-matter, may be pleaded 
in abatement in a federal court, see Brooks v. 
Mills County, Case No. 1,955; Earl v. Ray- 
mond, Id. 4,243; White v. Whitman, Id. 17,- 
561; Loring t. ilarsh, Id. 8,514; McKay v. 
Garcia, Id. 8,844; Nelson v. Foster, Id. 10,105. 

Pendency of suit between same parties re- 
specting the same subject-matter in a federal 
court in another state may be pleaded in 
abatement. — Ex parte Balch, Case No. 790. 

The pendency of a suit in a court of general 
jurisdiction in another state, in which property 
sufficient to satisfy the demand had been at- 
tached, is a bar to a second suit in the federal 
court. — Lawrence v. Remington, Case No. 8,- 
141. 

Lis pendens in a foreign country is not a 
good plea in abatement. — Lyman v. Brown, 
Case No. 8,G27. 

Where a suit in the state court has been 
prosecuted to final judgment by collusion of 
the nominal parties to the record,- the federal 
court will not allow proceedings ijending in 
its court to be dismissed, against the wishes of 
the real party in interest. — Nusbaum t. Emery, 
Case No. 10,381. 

A suit will not be abated because of the pen- 
dency of another suit for the same cause 
where the other suit was dismissed after the 
plea in abatement was filed. — Chamberlain v, 
Eckert, Case No. 2,576. 

§ 3. Defects and objections as to parties 
and proceedings. 

Quaere, whether the misnomer of a corpora- 
tion must be pleaded in abatement. — Central 
Bank v. Tayloe, Case No. 2,548. 

A misjoinder of parties is waived, unless 
taken advantage of by plaintiflf in abatement. 
— Chandler t. Byrd, Case No. 2.591b; Clement- 
son V. Beatty, Id. 2,884. 

A plea in abatement, in an action on a note, 
that one of the joint indorsers. not served, is 
a citizen of another state, is bad. — Cooper v. 
■Gordon, Case No, 3,195. 

The omission of mortgagees on a bill in eq- 
uity in relation to the premises is no cause of 
iibatement of the suit. — Hoxie v. Carr, Case No. 
6,802. 

Trespass on the case will lie for use and occu- 
pation of land in Virginia, but all joint tenants 
or tenants in common must be joined as plain- 
tiffs. Omission thereof may be taken advan- 
tage of without pleading it in abatement. — 
Newton v. Eeardon, Case No. 10,192. 

The expiration of the charter of a corpora- 
tion abates all suits then pending in its name. 
— Bank of United States v. McLaughlin, Case 
No. 928. 

A suit against a corporation is abated by 
^ surrender of its charter and acceptance by 
the legislature pending the suit, where the right 
of action is not saved by the statute. — Greeley 
•V. Smith, Case No. 5,748. 

§ 4. Transfer or de'^olntion of title, 
right, interest, or liability. 

An action does not abate by the termination 
or transfer of plaintiff's interest therein pen- 
dente lite.— Elliot V. Teal. Case No. 4,389; Bar- 
nard V. Hartford, P. & F. R. Co., Id. 1,003. 

But no further proceedings can be had until 
his assignee is made a party. — Barnai-d v. Hart- 
ford, P. & F. R. Co., Case No. 1,003. 



Where, during the pendency of a suit, one 
of the defendants is released under the bank- 
rupt law, the suit as to him abates, — ^Fellows 
V. Hall, Case No. 4,723. 

An action is not abated by substituting the 
assignee in bankruptcy of plaintiff as party. — 
Wise v. Decker, Case No. 17,906; Gear v. 
Fitch, Id. 5,290. 

§ 5. Death of party and revival of action 
—Abatement or survival of action. 

Survival or abatement of actions, where 
death of parties intervenes, depends upon the 
state or local law. — Ferguson v. Lambert, Case 
No. 4,739. 

At common law, all actions founded on con- 
tracts, express or implied, survive, but not ac- 
tions of tort. — Jones v. Van Zandt, Case No. 
7,503; Id. 7,504. • 

Where a child, a passenger on a steamship, 
died, as was alleged, on account of negligence 
of the officers, the cause of action arose on con- 
tract, and survived to the administrator. — The 
City of Brussels, Case No. 2,745. 

The rule that actions arising ex delicto die 
with the person is not affected by the act giv- 
ing special bail in suits by the United States 
for penalties. — United States v. Korn, Case 
No. 15,543. 

An action for the injury to a minor child by 
the wrongful act of defendant, in the absence 
of a statute, does not survive the death of the 
person injured, and cannot be brought by his 
representatives or next of kin. — Sullivan v. 
Union Pac. R. Co., Case No. 13,599. 

An action for malicious arrest and imprison- 
ment under a state warrant, under regular pro- 
ceedings, abates by the death of defendant 
(Code Civ. Proc. Ohio. § 399) .—Ferguson v. 
Lambert, Case No. 4,739. 

Action for infringement of patent survives. — 
Atterbury t. Gill, Case No. 638. 

A suit against a co-partnership for infringe- 
ment of a patent does not abate on the death 
Df a co-partner, and it will not be revived 
against his executors where it does not appear 
that the survivors are insolvent, and the co- 
partnership assets are insufficient to pay the 
claim. — Troy Iron iSr Nail Factory v. Win- 
slow, Case No. 14,199. 

An action of trespass on the case for* har- 
boring runaway slaves survives, under Act 
Ohio Feb. 14, 1824. as an action for injury to 
property. — Jones v. Van Zandt. Case No. 7,503. 

Actions in the admiralty, for mere personal 
torts, do not survive the death of the person 
injured. — Crapo v. Allen, Case No. 3,360. 

A state statute will not enable an administra- 
tor to maintain an action in the district court 
for a personal tort committed on the high seas. 
—Crapo V. Allen, Case No. 3,360. 

An action of ejectment is one in which the 
cause of action survives in Vermont. — Hatfield 
V. Bushnell, Case No. 6,211. 

Death of plaintiff's lessor does not abate an 
action in ejectment. — ^Baylor v. Neff, Case No. 
1.143. 

In an action of detinue, the cause of action 
on the death of plaintiff survives. — Trigg v. 
Conway, Case No. 14,173. 

In the absence of an act, of congress provid- 
ing for a survival or adopting a state act. an 
action for a penalty does not survive. — Jones 
v. Van Zandt, Case No. 7,504. 

A suit in equity does not abate by the death 
of a co-plaintiff or co-defendant. If one plain- 
tiff and one defendant survive, the suit is open 
for amendment. — Fisher v. Rutherford, Case 
No. 4.823. 
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Death of a party "where the cause of action 
survives results in no disadvantage to either 
party. A suggestion of the fact apud acta re- 
anoves the technical difficulty.— Nevitt t. Clarke, 
-Case No. 10,138. 

^ 6. — Continnaiice or revival of ac- 
tion. 

Case is not revived on death of party without 
•order to that effect.— Atterbury v. Gill, Case 
No. 638. 

The state statute limiting the time for the 

siUowance of a continuance by an administrator 

(Civ. Code Or. § 34) applies to actions in the 

federal courts.— Barker v. Ladd, Case No. 990. 

The filing of letters of administration by the 
:administrator of a deceased party hdd a "pro- 
ceeding" in the case, under Act Md. 1785. c. 
SO, § 1.— Wilson v. Harbaugh, Case No. 17,807. 

Discontinuance for want of appearance or 
proceeding for two terms after the suggestion 
■of death (Act Md. 1785, e. 80) hdd cured by 
subsequent appearance, trial, and verdict. — 
Brent v. Coyle, Case No. 1,837. 

Where plaintiff dies before judgment, his per- 
-sonal representative may become a party to 
the suit, and prosecute it to final judgment 
(Act 1789, § 31), where the cause of action 
survives by the local law.— Hatfield v. Bush- 
nell, Case No. 6,211; Baldwin v. Lamar, Id. 
'SOO; Trigg T. Conway, Id. 14,173. 

The assignee of the complainant cannot file 
'•a bill of revivor. His proper course on the 
death of the original complainant is to file a 
supplemental bill.— Metal Stamping Co. v. Cran- 
daU, Case No. 9,493c. 

A devisee cannot maintain a bill of revivor. 
—Slack V. Walcott, Case No. 12,932. 

Where defendant in a suit in equity has nei- 
ther been served with process, nor appeared, 
"the suit cannot be revived against his admin- 
istrator after his death.— United States v. 
Fields, Case No. 15,089. 

Where defendant in a suit to enjoin infringe- 
ment of a patent, and for an accounting, dies 
"before decree, a bill of revivor will lie against 
his personal representatives to prevent abate- 
ment of the suit.— Smith v. Baker, Case No. 
13,010. - 

The administratrix and infant son and sole 
heir of defendant in the original bill are proper 
parties to a bill of revivor.— Bettes v. Dana, 
■Case. No. 1,368. 

The only questions upon bill of revivor are 
as to its form and the competency of the par- 
ties. Objections cannot be taken to the origi- 
nal bill. — Bettes v. Dana, Case No. 1,368. 

Defendant, who appeared, hdd not entitled to 
threes months to answer a bill of revivor under 
Sup. Ct. Rules 6 and 10.— Oliver v. Decatur, 
Case No. 10,496. 

It seems that the objection that a devisee 
cannot maintain a bill of revivor may be taken 
by answer as well as by plea or demurrer. — 
Slack V. Walcott, Case No. 12,932. 

In a suit in equity against the members of a 
firm, a demurrer will not lie to a bill of re- 
vivor to bring in the representative of a deceas- 
ed partner. — Wilson v. Seligman, Case No. 17,- 
832a. 

§ 7. "Waiver of grounds of abatement. 

Plea in bar waives plea in abatement. — Ad- 
ams V. White, Case No. QS; Dowell v. Card- 
well, Id. 4,039; Evans v. Davenport, Id. 4,oo8. 

A plea of misnomer, in abatement, -is too late 
after the expiration of the rule to plead.— 
Brooklyn White Lead Co. v. Pierce, Case No. 
1,940. 



ABDUCTION. 

See "Seduction." 

Acdons for wrongful abduction of infant, see 

"Parent and Child," § 3. 
Jurisdiction over libel for, see "Admiralty," 

§ 30. 



'Criminal Law," 



ABETTORS. 

Criminal responsibility, see 
§§ 6-S. 

ABSENCE. 

Effect upon limitation of prosecution, see 
"Criminal Law," § 28. 

Suspension of running of statute of limita- 
tion, see "Limitation of Actions," § 13. 

ABSTRACTS OF TITLE. 

§ 1. Iiialiilities of eacaminers of titles. 

An attorney employed by the lender to exam- 
ine the title of property offered as security for 
a loan, though compensated by the borrower, 
is responsible to the lender for the correctness 
of his opinion.— Page v. Trutch, Case No. 10,- 
668. 

The certificate of such attorney that the se- 
curity is a good one is a warranty not only that 
the title shall be found good on litigation, but 
that it is free from any palpable grave doubt 
or serious question of its validity.— Page v. 
Trutch, Case No. 10,668. 

ABUSE OF PROCESS. 

See "Process," § 9. 

ABUTTING OWNERS. 

Assessments for expenses of public improve- 
ments, see "Municipal Corporations," § 18. 

Compensation for taking of or injury to lands 
or easements for public use, see "Eminent 
Domain," §§ 2-^, 12. 

Rights in streets in cities, see "Municipal Cor- 
porations," § 22. 

ACCEPTANCE. 

As payment, see "Payment," §§ 5, 6. 

Of abandonment by insurer, see "Insurance," 

§ 123. 
Of bill of exchange, see "Bills and Notes," §§ 

Of devise or bequests, see "Wills," § 44. 

Of goods sold in general, see "Sales," §§ 22-27. 

within- statute of frauds, see "Frauds, 

Statute of," § 3. 
Of grant, see "Public Lands," § 51. 
Of offer of guaranty, see "Guaranty," § 2. 
— ■— or proposal, see "Contracts," § 3. 

to sell, see "Sales," § 1. 

Of trust, see "Trusts," § 12. 

ACCESSION. 

Annexation of personal to real property, see 
"Fixtures." 

Intermixture of goods of same kind, see "Con- 
fusion of Goods." 

ACCESSORIES. 

Criminal responsibility, see "Criminal Law," 
To homicide, see "Homicide," § 1. 
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ACCIDENT. 



Accident insurance, see "Insurance. 

At crossings, see "Railroads," § 71- 

Cause of deatli, see "Death," § 2. 

Ground for new trial, see "New Trial," § 11. 

Inevitable accident, see "Collision," §§ 9, 152. 

To trains, see "Railroads," § 70. 

ACCpMIVIODATION PAPER. 

See "Bills and Notes." 

ACCOMPLICES. 

Criminal responsibility, see "Criminal Law," §§ 

6-S. 
Testimony, see "Criminal Law," § 66. 
Weight of evidence, see "Criminal Law," § <9. 

ACCORD AND SATISFACTION. 

§ 1, Part payment. § 2, Conveyance of property. 
§ 3, Execution of accord as satisfaction. § 4, Plead- 
ing. 

See, also, "Compositions with Creditors"; "Com- 
promise and Settlement"; "Novation"; "Pay- 



promise 
ment'' 



'Release. 



§ 1. Part payment. 

An agreement to deliver, in satisfaction of a 
debt, notes or money for a less sum, does not 
discharge the larger debt, unless fully and 
fairly performed in all its parts.— Memphis v. 
Brown, Case No. 9,415. 

§ 3. Conveyance o£ property. 

A transfer of specific property to trustees for 
the use of creditors, under a mutual agree- 
ment that the property shall be received in 
full satisfaction and discharge of their several 
demands, constitutes a valid accord and satis- 
faction.— Bartlett V. Rogers, Case No. 1,079. 

§ 3. Execution of accord as satisfaction. 

The making of an allowance for services of a 
person as an officer of a society, if accepted by 
him, is conclusive as an adjustment for his 
services.— Oliver v. Vernon, Case No. 10,501. 

§ 4. Pleading, 

An unperformed agreement cannot be plead- 
ed in bar as an accord and satisfaction. — Unit- 
ed States V. Clarke, Case No. 14,812. 

Accord and satisfaction occurring after is- 
sue formed in a suit, to be available, must be 
pleaded puis darrein continuance. — Good T. Da- 
vis, Case No. 5,530a. 

ACCOUNT. 

§ 1, Action of account or account rendered. § 2, 
Equitable actions. 

See, also. "Account, Action on"; "Account 
Stated." 

Accounting between partners, see "Partner- 
ship," § 53. 

Accounting by assignee for benefit of credit- 
ors, see "Assignment for Benefit of Credit- 
ors," § 13. 

in bankruptcy, see "Bankruptcy," §§ 457- 

465. 

Accounting by executor or administrator, see 
"Executors and Administrators," §§ 56-69. 

by factor, see "Factors," § 13. 

by guardian of infant, see "Guardian and 

Ward," § 9. 

by receiver, see "Receivers," § 7. 

by trustee, see "Trusts," §§ 36-40. 



by United States officers, see "United 

States," § 12. 



in suits for infringements, see "Copy- 
rights," § 48; "Patents," §§ 254^259; "Trade- 
Marks and Trade-Names," § 34. 

Copies of accounts alleged or annexed in plead- 
ing, see "Pleading," §§ 63, 64. 

Jurisdiction over accounting, see "Admiralty,"" 
§8. 

§ 1. Action o£ acconnt or account ren- 
dered. 

The declaration must show the privity by 
which plaintiff is entitled to an account, and 
also proceedings under or pursuant to it, rais- 
ing a balance in his favor to be recovered. — 
Travers v. Dyer, Case No. 14,150. 

On a general demurrer to a count it need 
only be suflacient in substance, without regard 
to form.— Travers v. Dyer, Case No. 14,150. 

In an action of account, a plea of plene com- 
putavit is not sustained by evidence showing- 
that goods were sent to defendant to be sold on 
commission, and that he delivered an account 
in which he debited himself with the entire- 
amount, and credited the sales, leaving a large 
balance of goods unsold and unreturned. — Read 
V. Bertrand, Case No. 11,602. 

On motion for a decree on the bill (for an ac- 
count of license fees) and the answer, Iidd, that 
an affidavit and counter affidavits could not be 
considered. — Evory v. Candee, Case No. 4,583. 

Prom the fact that defendant objected to 
certain items of debit, and was silent as to 
others, the jury ought to infer that he ac- 
quiesced in the latter, unless defendant show 
that he did not so intend. — United States v. 
Kuhn, Case No. 15,545. 

Where, after a jury is sworn, it appears nec- 
essary to examine and determine accounts be- 
tween the parties, the jury will be discharged, 
and the case sent to an auditor. — United States- 
V. Rose, Case No. 16,193. 

In an action of account, on a reference to 
auditors under judgment quod computet, all 
transactions between the parties are to be con- 
sidered down to the time when the auditors 
make an account. — Couscher v. Tulam, Case 
No. 3,287. 

In an action of account, nothing can be plead- 
ed before the auditors contrary to what has 
been previously pleaded and found in a verdict. 
—Spear v. Newell, Case No. 13,224. 

An account rendered is proper evidence be- 
fore an auditor to whom a cause is referred 
to state the account. — Bank of United States 
V. Johnson, Case No. 919. 

The report "that the plaintiff has no legal 
demand against the defendant at present" is 
objectionable. — Coiischer v. Tulam, Case No. 
3,287. 

§ 2. Equitable actions. 

Courts of equity possess concurrent jurisdic- 
tion with courts of law in matters of account, 
and will interpose where a court of law could 
not give adequate redress. — ^Jlitehell v. Great 
Works Milling & Manufacturing Co., Case No. 
9,662. 

Whei-e defendants dispute an account stat- 
ed by them which has been accepted by com- 
plainant, the latter may maintain a bill in 
equity for an account and discovery.— Walker 
v. Kremer, Case No. 17,077. 

Bill to account does not lie on an executory 
contract where compensation for the breach 
can be had in damages. — ^Baker v. Biddle, Case 
No. 764. 

Where a bill for a balance of account is 
taken pro confesso, the account must be re- 
ferred to the master. — Pendleton v. Evans. 
Case No. 10,921. 

Where the court has the means to stay an 
account, the matter will not be referred to a 
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master unless both sides agree thereto. — Jewett 
■V. Cunard, Case No. 7,310. 

On a reference to a master to take and state 
an account, the court wiU not revise each act 
•of the master as the case progresses.— Union 
Sugar Eefinery v. Mathiesson, Case No. 14,398. 

Where accounts are referred to a master, the 
■court "Will not settle .principles previous to tak- 
ing the account, but they must be brought be- 
fore it on exceptions. — Vanderwick v. Sum- 
merl, Case No. 16,845. 

An account will not be referred back before 
argument of exceptions because of the discov- 
■€ry of new evidence. — Camac v. Francis, Case 
JNo, 2,329. 

On a reference to a master to take and state 
An account, the master should make up his 
■draft report after completing his investigation, 
'file it in the clerk's office, and give time for 
the parties to make their objections thereto. — 
TJnion Sugar Refinery v. Mathiesson, Case No. 
14,398. 

ACCOUNT, ACTION ON. 

§ 1, Open accounts. § 2, Veriflea accounts. 

^1. Open acconnis. 

In cases of mutual running accounts, every 
item, whether for pay, services, or otherwise, 
■ending in a debt, is to be deemed a credit in 
favor of the party pro tanto. — Gass v. Stinson, 
■Case No. 5,262. 

Reliance by defendant upon the credit side 
•of an account held a prima facid" admission of 
the debit side. — Bell v. Davidson, Case No. 1,- 
248; IMorris v. Hurst, Id. 9,832. 

In an action upon an open account, plain- 
tifE may give evidence of any item of which 
■defendant has had reasonable notice. — ^Barry 
•V. Barry, Case No. 1,060. 

If an account be received and not objected to 
lor several years, the jury may infer that it is 
•correct,— "White v. Macon, Case No. 17,553. 

In a count in assumpsit "for sundry matters 
properly chargeable in account," according to 
an account alleged to be annexed, if no account 
be in fact annexed, the words referring to such 
annexation may be rejected as surplusage, and 
ononey lent may be proved under the count. — 
Xiovejoy v. Wilson, Case No. 8,551. 

Upon a count "for sundry matters properly 
'Chargeable, as by a!ccount annexed," it is not 
necessary that the account should be such as 
would be evidence per se under Act Md. 1729, 
•c. 20.— McLaughlin v. Turner, Case No. 8,875. 

^ 2. Verified acconiits. 

SufQciency of plaintiff's own oath to support 
an account under Acts Md. 1729, c. 20, § 9, 
and 1785, c. 46. — Rogers v. Fenwick, Case No. 
12,011. 

ACCOUNT STATED. 

§ 1, Alode o£ statins and settling. § 2, Interest on 
t»alance. § 3, Opening and correcting. § 4, Surchar- 
jging and falsifying. 

;§ 1. Mode of stating and settling. 

An account may be a stated or settled ac- 
-count, though not signed by the parties.— York 
V. Wistar, Case No. 18,141. 

The presumption of a promise to pay arises 
"when the account is rendered and received 
without objection made in a reasonable time. — 
York V. Wistar, Case No. 18,141. 

An account retained an unreasonable time 
Tvithout objection becomes an account stated, 
and bars a bill to account.—Baker v. Biddle, 
Oase No. 764. 



§ 2. Interest on balance. 

An account current, received and not object- 
ed to within a reasonable time, will bear inter- 
est.— Bainbridge V. Wilcocks, Case No. 755. 

§ 3. Opening and correcting. 

A receipt in full on a settled account is 
merely prima facie evidence, and is not bind- 
ing, unless it be the result of a compromise. — 
Lawrence v. Schuylkill Nav. Co., Case No. 8,- 
143. 

Equity may open the settlement of accounts 
between merchants having extensive arid com- 
plicated dealings, for the purpose of correcting 
errors therein.— Dunbar v. Miller, Case No. 4,- 
130. 

An account stated cannot be opened because 
an item of interest not illegal, which went 
into it, could not have been recovered by suit. — 
Bainbridge v. Wilcocks, Case No. 755. 

§ 4. Snrcliarging and falsifying. 

An account current, received and kept with- 
out objection, except as to particular items, 
may still be surcharged and falsified as to 
other items.— Barry Tti Barry, Case No. 1,060. 

ACCRUAL. 

Of claims against bankrupt, see "Bankruptcy," 
§ 369. 

Of lien, see "Maritime Liens," § 49; "Mechan- 
ics' Liens," § 2. 

Of right of action," in general, see "Limitation 
of Actions," § 9. 

by or against assignee in bankruptcy, see 

"Bankruptcy," § 349. 

ACKNOWLEDGIVIENT. 

§ 1, Necessity. § 2, Authority to take. § 3, Mode 
of taking. § i. Certificate. § 5, Further certificate of 
authenticity and conformity. § 6, Curing defects. § 7, 
Operation and effect § 8, Evidence. 

Admissions as evidence, see "Criminal Law," 
§ 60; "Evidence," §§ 27-38. 

as ground of estoppel, see "Estoppel," § 8. 

After maturity of contract made in infancy, 
see "Infants," § 2. 

By partner, see "Partnership," § 28. 

Of certificate of formation of limited partner- 
ship, see "Partnership," § 54. 

Of indebtedness barred by limitation, see "Lim- 
itation of Actions," §§ 17-25. 

§ 1. !N'ecessity. 

A defective acknowledgment of a deed in 
Rhode Island renders it void as to all persons 
except the parties and their heirs.— Richards v. 
Randolph, Case No. 11,772. 

In Rhode Island, a deed of the wife's estate 
by the husband and wife does not convey her 
title unless duly acknowledged by her as pre- 
scribed by law.— Manchester v. Hough, Case 
No. 9,005. 

A feme covert need not • acknowledge her 
deed, to render it valid under Act III. 1869 
(Pub, Laws, 359J.— Hawes v. Mann, Case No. 
6,239. 

§ 2. Anthority to talce. 

A notary public is competent to acknowledge 
and certify a deed of trust, although he is in- 
terested as one of the beneficiaries in the trust. 
— National Bank of Fredericksburg v. Conway, 
Case No. 10,037. 

An alderman of the city of Philadelphia Jidd 
a "magistrate," within Act Me. Feb. 20, 1821, 
providing for the taking of acknowledgments. — 
Gordon v. Hobart, Case No. 5,609. 

A deed acknowledged before the mayor of 
Cincinnati, Ohio, who has the same power as 
a justice of the peace "in civil and criminal 
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cases," is good under the state decisions, which 
will be followed by the federal courts.— Shults 
v. Moore, Case No. 12,824. 

A chattel mortgage by a resident of the city 
of Chicago may be acknowledged before any 
justice of the peace for that city. — In re Bur- 
nett, Case No. 2,172. 

The superintendent of the city of Washington, 
T>. C, held authorized to take the acknowledg- 
ment of deeds of land within the city. — Peltz v. 
Clarke, Case No. 10,914. 

In 1823 the commissioner of public buildings 
in Washington had power to take acknowledg- 
ments of deeds of land, — Sliddleton t. Sinclair, 
Case No. 9,534. 

§ 3. Mode of taking. 

The separate examination of a ferae covert, 
as required by the statute, is indispensable, 
but the exact statutory words need not be used. 
— Raverty v. Fridge, Case No. 11,587. 

It is the acknowledgment of a married wo- 
man which gives effect in Illinois to a deed of 
her own real property, and it must be in sub- 
stantial conformity witlsthe law, or the deed is 
invalid. — ^Lane v. Dolick, Case No. 8,049. 

§ 4. Certificate. 

Where the certificate fails to state that the 
subscribing witness was personally known to 
the officer taking the acknowledgment, as re- 
quired by Rev. St. 111. 1845, p. 107, § 20, it is 
fatally defective. — ^Morgan v. Ourtenius, Case 
No. 9,799. 

Nothing will be presumed in favor of a no- 
tary's certificate of acknowledgment. He must 
.state all the facts necessary to show a valid 
official act, and that he has affixed his notarial 
or official seal. — ^^Vetmore v. Laird, Case No. 
17,467. 

And a certificate which fails to show that the 
seal affixed is his notarial or official seal is 
insufficient. — Wetmore v. Laird, Case No. 17,- 
4G7. 

The magistrate's certificate of the acknowl- 
edgment of a deed is sufficient, in Pennsylva- 
nia, to admit it in evidence, though it be -not 
under seal. — Fellows v. Pedrick, Case No. 4,- 
724. 

On a deed of land in Nebraska executed in 
another state, and' not acknowledged before a 
commissioner for Nebraska, the certifying of- 
ficer must certify that the execution and ac- 
knowledgment are according to the laws of the 
state in which it is executed. — Morton v. Smith, 
Case No. 9,867. 

It is sufficient if it appear by the certificate 
of the exeQution and acknowledgment of a deed 
by a feme covert that the statutory directions 
were substantially complied with. — Talbot v. 
Simpson, Case No. 13,730. 

Sufficiency of certificate of acknowledgment 
to a deed by a married woman reciting that 
she was made acquainted with its contents 
through a sworn interpreter. — Norton v. Mead- 
er. Case No. 10,351. 

A deed by a wife and her husband, purport- 
ing to convey her separate estate in Illinois 
held invalid where the acknowledgment was 
a mere relinquishment of dower. — Lane v. 
Dolick, Case No. 8,049. 

Where a notary public, in signing a jurat, 
appended to his name the words "notary pub- 
lic," and affixed a seal bearing his name and 
the words "notary public," held a sufficient 
compliance with Act Sept. 16, 1850. — Goodyear 
V. Hullihen, Case No. 5,573. 

§ 5. Furtlier certificate of antlieiiticity 
and conformity. 

An acknowledgment of a deed before a clerk 
of a court in another state is not good without 
evidence that the person taking the acknowl- 



edgment was clerk.— Wallace t. Dewey, Case- 
No. 17,099. 

Where the justices of the peace, in Mary- 
land, taking the acknowledgment were of a 
different county than that in which the land 
lay, there must be a county clerk's certificate- 
of their official character to entitle the deed to 
record.— Milligan v. Mayne, Case No. 9,606. 

§ 6. Curing defects. 

A defective acknowledgment of a feme covert 
cannot afterwards be amended by the court 
before whom it was taken, by parol proof of 
the facts.—Elliott v. Peirsoll, Case No. 4,395. 

Defective acknowledgments of deeds may be- 
made good by statute. — Moore v. Nelson, Case 
No. 9,771. 

§ 7. Operation and effect. 

The certificate of acknowledgment of a deed! 
or mortgage is not conclusive, in Minnesota, as- 
to the facts stated therein. — ^Drury v. Foster, 
Case No. 4,096. 

§ 8. Evidence. 

The acknowledgment of a deed before a per- 
son who styles himself a justice of the court 
of common pleas is prima facie evidence that 
he was such; and it is not necessary to produce- 
the commission of the justice until evidence is 
given to render the fact questionable. — ^Willink 
V. Miles, Case No. 17,768. 

The presumption is that the person exam- 
ined was of full age. until the contrary is 
shown.— Battin v. Bigelow, Case No. 1,108. 

The body of the deed may be considered to- 
determine whether it was duly acknowledged 
before the proper officer. — Geekie v. Kirby Car- 
penter Co., Case No. 5,295. 

Parol proof that a justice acted as such in 
taking an acknowledgment is admissible when 
the fact is not stated in the certificate.— Shults 
v. Moore, Case No. 12,824. 

ACTION. 

§ 1, Grounds and conditions precedent § 2, Nature 
and form. § 3, Joinder of causes. § 4, Splitting caus- 
es. § 5, Consolidation. § 6, Termination. 

Abatement, see "Abatement and Revival." 

Accrual, see "Bankruptcy," § 349; "Limitation 
of Actions," § 9. 

Adoption by federal courts of state forms or 
action, see "Courts," § 69. 

Bar by former adjudication, see "Judgment," 
§§ 46-^8, 65, 66. 

Commencement within period of limitation, see 
"Limitation of Actions," § 16. 

Concealment of cause of action, see "Limita- 
tion of Actions," § 14. 

Counterclaim, see "Set-Off and Counterclaim." 

Effect of repeal of law on pending suits, see- 
"Statutes," § 15. 

of war on pending suits, see "War," § 2. 

on federal court of abolition of remedy by 



state law, see "Courts," § 70. 

Election of remedy, see "Election of Remedies.'' 

Enforcement of lien, see "Mechanics' Liens," 
§7. 

Jurisdiction of courts, see "Courts," §g 14-67- 

Laches, see "Equity," §§ 18-21. 

Limitation by statutes, see "Limitation of Ac- 
tions." 

Malicious actions, see "Malicious Prosecu- 
tions." 

Penal and qui tam actions, see "Penalties," § 3. 

Pendency of action, see "Abatement and Re- 
vival," § 2; "Lis Pendens." 

Petitory and possessory actions, see 'Ad- 
miralty," § 12. 

Remedies of assignee in bankruptcy, see "Bank- 
ruptcy," §§ 208-213. 

Restraining actions at law, see "Injunction,'" 
§ 5. 
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Revival, see "Abatement and Revival," § 6. 

Right of alien to sue in our courts, see 
'^dJiens," § 4. 

Set-off, see "Set-Off and Counterclaim." 

Submission of controversy to court without ac- 
tion, see "Submission of Controversy." 

Survival, see "Abatement and Revival," § 5. 

Actions between parties in particular rclatiuns. 

See "Bailment," § 8; "Guaranty," §§ 10-13; 
"Guardian and Ward," § 8; "Indemnity," § 
2; "Master and Servant," § 8; "Partner- 
ship," § 18; "Principal and Agent," § 15. 

Co-sureties, see "Principal and Surety," § 14. 

Go-tenants, see "Partition," §§ 2, 3. 

Part owners of vessels, see "Shipping," § 2G. 

Actio^is hy or against particular classes of 
parties. 

See "Ambassadors and Consuls," §§ 3, 6; "As- 
sociations," § 4; "Banks and Banking," §§ 14, 
21; "Carriers," §§ 2-52; "Corporations," §§ 
26, 48-61, 85; "Counties," § 7; "Executors 
and Administrators," §§ 41-53, 73, 74; "Hus- 
band and Wife," §§ 9, 10; "Indians," § 8; 
"Infants," § 3; "Master and Servant," § 9; 
"Municipal Corporations," §§ 39-44; "Part- 
nership," §§ 34^39, 4i, 49; "Pilots," § 9; 
"Principal and Agent," § 34; "Railroads," § 
42; "Seamen," §§ 170-174; "Sheriffs and 
Constables," §§ 6-8; "States," § 9; "Towns," 
§ 6; "United States," §§ 28-35. 

Alien enemies, see "War," § 3. 

Assignees, see "Assignments," § 4; "Assign- 
ments for Benefit of Creditors," § 10; "Bank- 
ruptcy," §§ 337-367: "Insolvency," § 10. 

Bankrupts, see "Bankruptcy," §§ 505-514. 

OflScers in general, see "Officers," §§ 5-9. 

of corporations, see "Corporations," § 37. 

of customs, see "Customs Duties," § 27. 

of internal revenue, see "Internal Reve- 
nue," § 6. 

of United States, see "United States," § 

11; "United States Marshals," §§ 20-22. 

Receivers, see "Banks and Banking," § 22; 

"Receivers," §§ 5, 6. 
States^ territories, or counties, see "Courts," § 

17; "States " § 9. 
Stockholders,' see "Corporations," §§ 27-33. 
Taxpayers, see "Municipal Corporations," § 38. 
Trustees, see "Trusts," §§ 29-31, 45-48. 

Actions relating to particular species of prop- 
erty or estates. 

See "Ground Rents," § 2; "Literary Proper- 
tv," § 5; "Lost Instruments," §§ 2, 3; "Party 
Walls," § 3. 
Grants, 'see "Public Lands," §§ S7-9L 
Letters patent, see "Patents," § 125. 

Particular causes or^grotinds of action. 

See "Account Stated"; '"Bills and Notes," §§ 
85-105; "Bonds," §§ 17-24; "Collision," §§ 
118-160; "Conspiracy," g§ 1-^; "Death," § 
2; "Equity." §§ 1-10; "False Imprison- 
ment," §§ 3-6; "Fraud," §§ 6r9; "Insurance," 
§§ 167-191, 195; "Judgment," §§ 79, SO; 
"Kidnapping"; "Libel and Slander," §§ 14- 
23; "Jlalicious Prosecutions," §§ 1, 5-10; 
"Money Received"; "Negligence," §§ 4, 5; 
"Penalties," § 3; "Torts"; "Trespass"; "Tro- 
ver and Conversion," §§ 2-^; "Use and Oc- 
cupation"; "Waste"; "Work and Labor." 

Abuse of process, see "Process," § 9. 

Award, see "Arbitration and Award," § 5. 

Bonds, administration, see "Executors and Ad- 
ministrators," §§ 75-78. 

appeal, see "Appeal and Error," § 46. 

bottomry, see "Shipping," § 127. 

embargo, see "War," § 15. 

official, see "Post Office," § 8; "United 

States Marshals," § 26. 

replevin, see "Replevin," §§ 14^-17. 

town, see "Towns," § 5. 

Breach of charter party, see "Shipping," §§ 66, 
C9. 



— of contract, see "Contracts," §§ 3G-Htl; 
"Sales," §§ 46, 48-50; "Vendor and Pur- 
chaser," § 43. 

— of covenant, see "Covenants," §§ 9-11. 

— of promise of marriage, see "Breach of 



Marriage Promise." 
of warranty, see 



'Sales," § 51. 



Duties, see "Customs Duties," § 60. 
and charges illegally exacted, see 



'Cus- 



toms Duties," §§ 62-75. 
Freight, see "Shipping," § 188. 
General average contribution, see "Shipping," 

§ 241. 
Infringements of copyrights, see "Copyrights," 

§§ 36-49. 

. of patents, see "Patents," §§ 188-265. 

of trade-mark of trade-name, see "Trade- 
Marks and Trade-Names," §§ 26-34. 
Injuries to land, see "Public Lands," § 7. 
Interference with employment, see "Master and 

Servant," § 10. 
Lays or shares in earnings of vessels, see 

"Seamen," § 153. 
Legacies, see "Wills," § 49. 
Loss of services of child, see "Parent and 

Child," § 3. 

or injury of goods shipped, see "Shipping," 



§172. 
Penalties, see "Customs Duties," §§ 118-120a; 

"Internal Revenue," § 95. 
Personal injuries, see "Carriers," §§ 40-48; 

"Highways," § 5; "Master and Servant," § 8; 

"Railroads," §§ 68-71. 
Price of goods, see "Sales," §§ 42-45. 
of land, see "Vendor and Purchaser," § 

40. 
Recovery of goods delivered by seller, see 

"Sales," § 41. 
■ of land sold by Tj<indor, see "Vendor and 

Purchaser," § 39. 

of payment, see "Payment," §§ 24-28. 

Recovery of price paid for goods, see "Sales," 

§ 47. 

for land, see "Vendor and Purchaser," § 

41. 

Recovery of taxes paid, see "Taxation," § 11. 

Refusal of patent, see "Patents," § 87. 

Rent, see "Landlord and Tenant," § 9. 

Services, see "Work and Labor." 

Share of proceeds of property forfeited, see 
" "Forfeitures," § 27. 

Subscriptions to corporate stock, see "Corpora- 
tions," § 21. 

Taking of or injury to property in exercise of 
power of eminent domain, see "Eminent Do- 
main," § 12. 

Taxes, see "Internal Revenue," § 16. 

illegally collected, see "Internal Reve- 
nue," § 20. 

Wharfage, see "Wharves," § 5. 
Witness fees, see "Witnesses," § 17. 
Wrongful attachment, see "Attachments," § 
18. 

execution, see "Execution," § 27. 



Particular forms of action. 

See "Account, Action on" ; "Action on ■ the 
Case"; "Assumpsit, Action of"; "Covenant, 
Action of"; "Debt, Action of"j "Detinue"; 
"Ejectment"; "Entry, Writ of"; "Forcible 
Entry and Detainer-'; "Real Actions"; "Re- 
plevin"; "Tre&pass," §§ 3-11; "Trespass to 
Try Title"; "Trover and Conversion." 



To recover penalties, see 
118. 



'Customs Duties," § 



Particular forms of special relief. 

See "Account"; "Creditors' Suits"; "Divorce"; 
"Injunction"; "Interpleader"; "Marshaling- 
Assets and Securities"; "Partition," §§ 2, 3; 
"Quieting Title"; "Specific Performance." 

Accounting, see "Partnership," § 53; "Trusts,"" 
§37. 

Admeasurement or assignment of dower, see- 
"Dower," § 4. 

Cancellation of written instruments, see "Can- 
cellation of Instruments." 
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Oonfirmation of tax titles, see "Taxation," § 
17. 

Construction of wills, see "Wills," § 43a. 

Determination of adverse claims to real prop- 
erty, see "Quieting Title." 

Dissolution, see "Partnership," § 53. 

Enforcement or foreclosure of liens, see "Mari- 
time Liens," §§ 54r-6o; "Railroads," §§ 43- 
54. 

Bstablisliment and enforcement of trust, see 
"Trusts," §§ 41-48. 

of will, see "Wills," § 14. 

Foreclosure of mortgage, see "Chattel Mort- 
gages," § 23; "Mortgages," §§ 28-47; "Rail- 
roads," §§ 43-54. 

Redemption of mortgage, see "Mortgages," § 
47. 

Reformation of written instruments, see "Ref- 
ormation of Instruments." 

Removal of cloud on title, see "Quieting Title." 

Setting aside fraudulent conveyance, see 
"Fraudulent Conveyances," §§ 28-35. 

Trial of tax title, see "Taxation," § 17. 

Particular proceedings in actions. 

See "Appearance"; "Bail," § 22; "Continu- 
ance"; "Costs"; "Damasjes"; "Depositions"; 
"Dismissal and Nonsuit"; "Evidence"; "Ex- 
ecution"; "Judgment"; "Judicial Sales"; 
"Jury"; "Limitation of Actions"; "Mo- 
tions"; "Parties"; "Pleading"; "Process"; 
""Reference"; "Removal of Causes"; "Stipu- 
lations"; "Trial"; "Venue." 

Bill of particulars, see "Pleading." §§ 63, 64. 

Default, see "Judgment," §§ 11-14. 

Nonsuit, see "Trial," § 14. 

Notice of action, see "Process," § 5. 

Revival of judgment, see "Judgment," §§ 71, 
72 

Verdict, see "Trial," §§ 22, 23. 

Particular remedies in or incident to actions. 

See "Arrest," §§ 1-10; "Attachments"; "Bail," 
§§ 1-13; "Deposits in Court"; "Discovery"; 
"Garnishment": "Injunction"; "Ne Exeat"; 
"Receivers"; "Scire Facias"; "Tender." 

Notice of pendency of action, see "Lis Pen- 
dens." 

Stay of proceedings, see "Appeal and Error," 
§ 17. 

Proceedings in exercise of special jurisdictions. 

Oourts of limited jurisdiction in general, see 
"Courts," § 11. 

■Criminal prosecutions, see "Criminal Law." 

Suits in admiralty, see "Admiralty"; "Colli- 
sion," §§ 118-160; "Maritime Liens," §§ 54- 
>65; "Salvage," §§ 58-68; "Seamen," §§ 132- 
145; "Shipping," g§ 244r-255. 

■ in equity, see "Equity." 

' in justices' courts, see "Justices of the 

Peace," §§ 8-11. 

Bevicw of proceedings. 

See. "Appeal and Error"; "Audita Querela": 
"Certiorari"; "Equity." §§ 127-135; "Excep- 
tions, Bill of"; "Judgment," §§ 35-^2; "Jus- 
tices of the Peace," §§ 12-17; "New Trial." 

§ 1. Grounds and conditions precedent. 

Actual perceptible damage is not indispensa- 
ble as the foundation of an action, but it is 
sufficient to show a violation of a right. The 
law will presume some damage in such a case. 
A fortiori, where the act done is such that, by 
its repetition or continuance, it may become 
the foundation or evidence of an adverse right. 
—Webb V. Portland Mfg. Co., Case No. 17,322. 

The court will enforce civil rights acquired 
under a foreign law. — ^Delilah v. Jacobs, Case 
No. 3,773. 

The ancient doctrine of the common law, that 
a private wrong is merged in a felony, is not 
applicable in this country. — Plunimer v. Weblb, 
Case No. 11,234. 



The civil rights of a person injured by a felo- 
nious act are only suspended until the rights of 
the government to punish it criminally have 
been satisfied.— Ocean Ins. Co. v. Fields, Case 
No. 10,406. 

Where the felony is not cognizable under the 
criminal law of the country where civil redress 
is sought, the civil rights of the party seeking 
redress are not thereby suspended. — Ocean Ins. 
Co. V. Fields, Case No. 10,406. 

A person who is a slave by the law of his 
domicil may maintain an action in his own 
name, in a country where slavery is not allowed, 
for a personal tort committed within that juris- 
diction. — Polydore v. Prince, Case No. 11,257. 

A person cannot sue on bills of exchange in 
the circuit court in Massachusetts, as bene- 
ficiary heir and administrator of the estate of 
the deceased indo-see under the law of Prance, 
without taking out letters of administration in 
the state. — Picquet v. Swan, Case No. 11,132. 

There is no privity of contract whereby a 
creditor may maintain an action against the 
debtor of his debtor.— King of Spain v. Oliver, 
Case No. 7,813. 

Damages are recoverable for failure to pay 
a sum of money as agreed, out of funds ex- 
pected to come into the promisor's hands, if, 
by his own fault, the money did not come into 
his hands.— Blight v. Ashley, Case No. 1,541. 

The right of the United States to retain mon- 
eys due their debtor^ by an award under a 
treaty with a foreign power will not affect tlieir 
right to proceed in a court of equity. — ^United 
States V. Myers, Case No. 15,844. 

A court of admiralty will not refuse a passen- 
ger damages for -injuries in a collision, on the 
ground that he was traveling, at the time, in 
violation of a law of the state within whose 
waters the collision occurred. It is for the 
state to punish violations of its laws. — The D. 
S. Gregory, Case No. 4,100. 

§ 2. Natnre and form. 

Debt or covenant is the appropriate remedy 
on a writing obligatory. — French v. Tunstall, 
Case No. 5,104a. 

Where the connection in a joint adventure 
terminates with the sale of the property, and 
one party appropriates the proceeds, an action 
on the case will lie by the other for his portion; 
but, where the connection is not thus termi- 
nated, account render is the proper form of ac- 
tion. — Hourquebie v. Girard, Case No. 6,732. 

A submission upon an agreed state of facts 
waives objections to the form of the action. — 
Snow T. Miles, Case No. 13,146. 

Where a person having an election to bring 
his suit either on a contract or for a tort pro- 
ceeds to judgment without a declaration, he 
cannot subsequently file a declaration for a 
tort, where the whole course of his proceedings 
shows that he proceeded upon a contract. — 
Thibault v. De Basavilbaso, Case No. 13,881. 

Neither congress nor the courts can do away 
with the distinction between law and equitj', 
nor the forms used, nor the causes and reasons 
which distinguish one from the other. — Butler 
V. Young, Case No. 2,245. 

No state regards the forms or modes of reme- 
dies in other states to enforce contracts, but 
acts upon its own process only. — Titus v. Ho- 
bart, Case No. 14,063. 

It is not necessary to pursue a statutory 
remedy in order to enforce a statutory right. — 
The Highland Light, Case No. 0,477. 

When a new right is introduced, and a reme- 
dy for its violation is prescribed by statute, the 
party complaining of such violation is confined 
to the statutory remedy. — James v. Atlantic 
Delaine Co., Case No. 7,179. 
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^ 3. Joinder of causes. 

Where it appears that plaintiff is entitled to 
the whole of a given sum in certain given 
Tights, it is no objection to a recovery by him 
that it is not shown how much he is entitled to 
in each right.— Stokes v, Mowatt, Case No. 13,- 
481. 

Whenever the same plea may be pleaded and 
the same judgment g^ven on two counts, they 
may be joined in the same declaration. — Stock- 
well V. United States, Case No. 13,406. 

A wrongful act causing loss, being single, 
but one action can be maintained therefor. — 
.Hjjtna Ins. Co. v. Hannibal & St. J. R. Co., 
Case No. 96. 

A bill of review may be conjoined with a bill 
tor relief against a fraudulent decree.— Camp- 
5)ell v. Railroad Co., Case No. 2,366. 

A count in assumpsit for a breach of promise 
•of marriage, and a count in tort to recover 
damages for deceit, cannot be joined, and the 
■defect can be reached by demurrer.^Wilkinson 
T. Pomeroy, Case No. 17,675. 

A count upon the promise of an intestate 
"may be joined to that of the administrator to 
■pay the debt of the intestate. — ^Wilkings v. 
JHurphey, Case No. 17,663. 

The joinder of counts on a bill of exchange 
■as indorsee with counts as beneficiary heir and 
administrator held bad. — ^Picquet v. Swan, Case 
No. 11,132. 

A count for injuring the plaintiff's mare by 
negligence, and a count upon the promise to re- 
turn the mare safe, may be joined, and ad- 
"vantage can only be taken of the misjoinder 
■<if it be one) by special demurrer. — Dobbin v. 
JToyles, Case No. 3,942. 

Counts charging the defendants as executors 
"upon the promise of their testator, and upon 
their own promise as executors, in considera- 
tion of assets, may be joined in the same dec- 
laration. — ^Dison V, Ramsay, Case No. 3,932. 

A good count in assumpsit, and a count in 
-the same form, but not supported by the cause 
•of action set out, do not constitute a misjoinder 
•of actions without which, if there be one 
.good count, a demurrer to the whole declaration 
will not be sustained.— French v. Tunstall, 
•Case No. 5,104a. 

^ 4, Splitting canses. 

A severance of a suit, so as to make two 
several suits out of one joint suit, is not al- 
lowed at the common law as to parties defend- 
ant. — Smith V. Rines, Case No. 13,100. 

Two several actions cannot be brought to re- 
■cover on different portions of one entire con- 
tract. — Chinn V. Hamilton, Case No. 2,685. 

Upon a joint shipment and orders by three 
jpersons, the master of the vessel is not liable 
to an action by two for a breach, in the ab- 
•sence of an express promise.— Young v. Black, 
•Case No. 18,153. 

The plaintiff in a suit to quiet titie cannot, at 
Ills option, split his case up into many suits; 
.and if he omits to set forth and prove all the 
grounds of his right, or his adversary's want 
•of it, he cannot afterwards bring another suit 
■upou the fragment or portion of the case omit- 
ted.— Starr V. Stark, Case No. 13,316. 

-§ 5. ' Consolidation. 

The court may order causes consolidated or 
•one tried as a test case, where they involve 
-same issues.— Andrews v. Spear, Case No. 379. 

Actions pending, in a federal court of like 
nature or relative to the same question, jnay 
be consolidated to avoid unnecessary costs, or 
to prevent delay.— The Burke, Case No. 2,159. 

Where plaintiff has several causes of action 
which may be joined, and brings a separate 
suit on each, the court will compel a consolida- 



tion at his costs.— Wolverton v. Lacey, Case 
No. 17,932. 

Consolidation of actions on notes, though par- 
ties are the same in all, not ordered. — Bank of 
Alexandria v. Young, Case No. 857. 

Numerous suits involving the same issues will 
not be consolidated on motion of plaintiff. — 
Ferrett v. Atwill, Case No. 4,747. 

Instead of consolidating actions for trespass 
to the person and for trespass to property, arisr 
ing out of the same transaction, the court 
directed that they be -tried at the same time 
and to the same jury. — ^Holmes v. Sheridan, 
Case No. 6,644. 

The intermission of a term between the issue 
of the writ on which one defendant was taken 
and an alias or pluries against the other will 
not prevent consolidation of the causes. — Smith 
V. Woodward, Case No. 13,129. 

§ 6. Termination. 

A suit is not terminated by the rendition of 
judgment, nor until satisfaction thereof. — 
Campbell v. Hadley, Case No. 2,358. 

An omission to provide for the decision of 
pending causes, in an act of the legislature, 
changing the time of holding courts, does not 
amount to a discontinuance of such, causes.^ 
Boswell V. Newton, Case No. 1,683a. , 

ACTION ON THE CASE. 

See, also, "Action," § 2. 

For seduction, see "Seduction." 

For trespass, see "Trespass," §§ 3-11. 

§ 1. Nabaxe and gronnds. 

Action 'on the case lies when there has been 
no contract, and a tort is unaccompanied by 
force, and is followed by a consequential in- 
jury; or where a contract, express or implied, 
exists out of which a common-law duty arises, 
and the party on whom that duty devolves is 
guilty of malfeasance, misfeasance, or nonfea- 
sance in regard to it.— Emigh v. Pittsburgh, Ft. 
W. & C. R. Co., Case No. 4,449. 

An action on the case will lie for false war- 
ranty. — ^Allen V. Schucliardt, Case No, 236. 

An action upon the case for deceit will not lie 
for a breach of promise. — ^Fenwick v. Grimes, 
(Sase No. 4,733. 

An action on the case in the nature of an ac- 
tion for a conspiracy may be maintained, as in 
the case of a common tort against all or any 
one or more of the tort feasors.— Smith v. Rines, 
Case No. 13,100, 

Action on the case will lie where a railroad 
company, after engaging to carry a passenger 
and taking him on the train, wrongfully ejects 
him.— Emigh v. Pittsburgh, Ft. W. & C. R. Co., 
Case No. 4,449. 

The reversioner cannot maintain an action up- 
on the case against a stranger, who, by persua- 
sion or threats, induces the tenant to attorn to 
a third person, it not being maliciously done. — 
Brown v. Corcoran, Case No. 1,999. . 

An action on the case will lie for the loss of 
plaintiff's slave, although defendant wrongfully, 
and unlawfully acquired and kept possession of 
the slave.— Washington v. Wilson, Case No. 17,- 
240. 

ACT OF GOD, 

See "Carriers," § 22. 

ADEQUATE REMEDY AT LAW. 

See "Creditors' Suit," § 5; "Specific Perform- 
ance." 

Effect on jurisdiction of equity, see "Equity," §§ 
11-13. 



Of estate in bankruptcy, see 

287-336. 
of decedent, see '"Executors 
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in. PARTIES, PEOCESS, CLAIMS, AND- 
STIPULATIONS OR OTHER SE- 
CURITY. 

§ 50, Capacity to sue or be sued in admi- 
ralty. § 51, Libelants— Who may sue in gen- 
eral. § 52, . Assignee or transferee of 

cause of action. § 53, Joinder. § 54, 

Striking out name. § 55, Defendants. § 56, 
Property subject to process. § 57, Process 
against the person. § 58, Attachment and 

garnishment — ^Jurisdiction. § 59, "When 

lies, and property subject to. § 60, Pro- 
cedure. § 61, ESect of appearance or de- 
fault. § 62, Process against vessel or other 
property. § 63, Appearance or default. § 64, 
Claim and intervention in proceedings in rem. 
§ 65, Death of party. § 66, Tender and pay- 
ment into court. § 67, Bail. § 68, Bonds and 
stipulations in general. § 69, Security for dis- 
solution of attachment. § 70, Bonds for re- 
lease in proceedings in rem — When allowed. 

5 71, Validity, form, and sufficiency. § 72, 

Amount. § 73, Obligation of sure- 
ties. § 74, Insolvency of sureties. § 75, 

Operation and effect. § 76, Release- 

of sureties. § 77, Cancellation of stipula- 
tion and rearrest of vessel. § 78, Custody, 
sale, and disposition of property pending suit. 
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ADJOINING LANDOWNERS. 

See "Boundaries"; "Party Walls," 

ADJUDICATION. 

Of bankruptcy, see "Bankruptcy," §§ 43, 55, 

134-137. 
Of courts in general, see "Courts," § 8- 
. Operation and effect of former adjudication, see 

"Judgment," §§ 4G-51, 65, 66. 

ADJUSTMENT. 

Of loss within insurance policy, see "Insurance," 
§158. 

ADMEASUREMENT. 

Of dower, see "Dower," § 4. 

ADMINISTRATION. 



Bankruptcy," S§ 



istrators." 
Of trust property, see 



and Admin- 
Trupts," S§ lG-31. 



ADMIRALTY. 

L JURISDICTION. 

§ 1, Nature, grounds, and scope in general. 
§ 2, Saving of common-law remedy. § 3, Con- 
flict of jurisdiction as to the res. § 4, Waters 
and places. § 5, Persons— In general. § 6, 
Foreign seamen and vessels. § 7, Ves- 
sels and other property. § 8, Rights and con- 
troversies in general— Accounting. § 9, 

Disputes between vessel owners. § 10, 

Mortgages. § 11, Miscellaneous cases. § 

12, Ownership and possession of vessels. § 13, 
Contracts — ilaritime contracts in general. § 

14, Affreightment and charter parties. § 

15, Executory contracts relating to mari- 
time matters. § 16, Repairs and supplies 

to vessel. § 17, Bottomry. § 18, - — 

Marine insurance. § 19, Wharfage. § 20, 

Shipbuilding contracts. § 21, Towage 

contracts. § 22, Passenger contracts, g 

23, Services in general. § 24, Serv- 
ices to vessel in port. § 25, Stevedores' 

Services. § 26, Services connected with 

navigation. § 27, Pilotage. § 28, 

Salvage. § 29, Liens. § 30, Torts— Maritime 

torts in general. § 31, Injuries to vessels 

or other property. § 32, Personal inju- 
ries. § 33, Causing death. § 34, Penal- 
ties, forfeitures, and seizures. § 35, Captures 
and prize. § 36, Method of raising question 
and waiver of jurisdiction. 

n. REMEDIES IN PERSONAM AND IN 
REM, AND ilATTERS OF PRAC- 
TICE IN GENERAL. 
§ 37, Mode and forms of procedure in gen- 
eral. § 38, Rules of practice. § 39, Grounds 
of proceeding in personam or in rem. § 40, 
Joinder of causes and proceedings. § 41, 
Grounds of defense in general. § 42, Place of 
bringing suit. § 43, Premature commence- 
ment of suit. § 44, Laches and stale de- 
mands. § 45, Pendency of other proceeding. 
§ 46, Set-off, counterclaim, and cross suit. § 
47, Consolidation. § 48, Stay of proceedings. 
§ 49, Abandonment, discontinuance, or dis- 
missal. 



IV 



PLEADING, 
TIONS. 



PETITIONS, AND MO- 



§ 79, Allegations in general. § SO, Libel. § 
81. Answer. § 82, Reply. § 83, Interroga- 
tories. § S4, Exceptions, demurrers, and pleas 
in bar. § 85, Amendments. § 86, Supple- 
mental pleadings. § 87, Signature and verifi- 
cation. § 88, Filing and service. § 89, Issues, 
proof, and variance. § 90, Defects and objec- 
tions. § 91, Petitions and proceedings there- 
• on. § 92, jMotions and proceedings thereon. 

V. EVIDENCE, AND TAKING AND FILING 

PROOFS. 

§ 93, Rules of evidence and mode of proof in 
general. § 94, Pleadings as evidence. § 95, 
Answers to interrogatories. § 96, Depositions. 

VI. HEARING OR TRL\L, AND REHEAR- 

ING. 

§ 97, Course and conduct of hearing. § 98, 
Trial by Jury. § ^, Decision. § 100, Re- 
hearing or new trial. 

VII. COMMISSIONERS AND PROCEED- 

INGS BEFORE THEM. 

§ 101, Reference to commissioners.- § 102, 
Proceedings before commissioners. § 103, Re- 
port. § 104, Objections and exceptions. § 105, 
Confirmation or recommittal of report. 

VIII. DECREE, AND ENFORCEMENT OR 

VACATING THEREOF, SALE OF 

PROPERTY AND DISPOSITION 

OP PROCEEDS. 

§ 106, Rendition, form, and requisites. § 
107, Amendment, opening, or vacating. § 108, 
Execution in general. § 109, Enforcement 
against property in court- § 110, Enforcement 
against sureties or stipulators. § 111, Dispo- 
sition of proceeds. 

IX. APPEAL. 

§ 112, Appellate jurisdiction. § 113, Deci- 
sions reviewable. § 114, Right of review, g 
115, Preservation and reservation in lower 
court of grounds of review. § 116, Parties. § 
117, Proceedings for talcing appeal — Time of 

taking appeal. § 118, Appeal bond. § 

119, Citation and notice. § 120, Effect of 

appeal, and stay of execution. § 121, Records 
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§ 322, Hearing and rehearing. § 123, Trial of 
cause anew, amendments, and new pleadings 
and proofs. § 124, Review. § 125, Determina- 
tion and disposition of cause. § 126, Liabili- 
ties on appeal bonds. 
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X. COSTS. 

(A) Parties to and against Whom Awarded. 

§ 127, Power to award in general. § 128, 
"Want of jurisdiction of suit. § 129, Other ad- 
equate remedy. § 130, Sufficiency and elTect 
of tender. § 131, Demand and nottce'of claim. 
§ 132, Effect of false claim. § 133, Prevailing 
and losing parties generally. § 134, Partial 
success only. § 135, Several suits or parties. 
§ 13oa, Amount of recovery. 

(B) Security for Payment. 

§ 136, When required, § 137, Demand and 
waiver. § 138, Additional security. § 139, Lia- 
bility of surety. § 140, Right to object. 

(G) Amount, Items, and Taxation of Costs, 
§ 141, In general. § 142. Clerk's fees. 5 
143, Llarshal's fees and disbursements. § 144, 
Proctor's and advocate's fees. § 145, Miscel- 
laneous items. § 146, Amount dependent up- 
on amount of recovery. § 147, Retaxation. § 
148, Appeal from taxation. 

(D) Costs on Appeal. 

5 149, When allowed and amount. 

(B) Payment and Remedies for Collection. 

§ 150, Priority. § 151, Stay of prosecution. 
§ 152, Enforcement against stipulators. 

See, also, "Collision"; "Maritime Liens"; "Pi- 
lots"; "Salvage"; "Seamen"; "Shipping"; 
"Towage"; "Wharves." 

Conflict of jurisdiction as to the res hetween 
state and federal court, see "Courts." § 118. 

Jurisdiction and procedure in prize cases, see 
"War," §§ 51-78. 

of crimes committed on high seas or vessels, 

see "Criminal Law," §§ 10, 11 
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of federal courts, see "Courts," §§ 20, 93, 

of suits for wharfage, see "Wharves," § 5. 

Proceedings to limit liability of vessel owners, 
see "Shipping," §§ 244r-255. 

Property and proceeds in salvage cases, see 
"Salvage," §§ 75-89. 

Rights, duties, and liabilities of proctors in ad- 
miralty, see "Attorney and Client." 

Subrogation, see "Maritime Liens," § 65; "Sub- 
rogation," § 1. 

I. JimiSDICTION. 

On attachment, see post, § 58. 

§ 1. Xatnre, groiuids, and scope in .gen- 
eral. * 

Admiraltj' jurisdiction over a maritime cause 
is in its nature complete. It extends to the per- 
son as well as to the res, and cannot be con- 
lined to one of the remedies on a contract when 
tlie contract itself is within the cognizance of 
the court — Stevens v. The Sandwich, Case No. 
13.409. 

The jurisdiction of the district court embraces 
all eases of a maritime nature, whether they be 
particularly of admiralty cognizance or not. — 
The Seneca, Case No. 12,670. 

Such jurisdiction and the law regulating its 
exercise are to be sought for in the general 
maritime laws of nations, and are not confined 
to that of England or any other particular mari- 
time nation. — ^The Seneca, Case No. 12,670; Da- 
vis V. The Seneca, Id. 3,650. 

The district courts of the United States, as 
courts of admiralty, exercise as large a juris- 
diction and are governed by the same principles 



of maritime law as the courts of the maritime- 
nations of continental Europe.— The S. C. Ives, 
Case No. 7,958. 

Admiralty jurisdiction is referred to in the^ 
constitution as it was restricted in England at 
the time of the Revolution, and as exercised by 
the state courts before the adoption of the con- 
stitution.— Bains V. The James and Catherine, 
Case No. 756. 

The constitutional provision that the judicial 
power of the courts of the United States "shall 
extend to all cases of admiralty and maritime 
jurisdiction" em"braces those subjects, whether 
of contract or tort, which, at the time the con- 
stitution was adopted, under the general mari- 
time law, were the appropriate subjects of the 
jurisdiction of admiralty courts.— Scott v. The 
Young America, Case No. 12,540. See, also, 
Cunningham v. Hall, Case No. 3,481. 

The decisions, of the English common-law 
courts upon the jurisdiction of the admiralty 
are not binding on the courts of this country. — 
Steele v. Thacher, Case No. 13,348. 

The statutes of 13 & 15 Rich. II. have re- 
ceived in England a construction which must at 
all times prohibit their extension to this coun- 
try.— Stevens y. The Sandwich, Case No. 13,409. 

The grant of admiralty jurisdiction by the con- 
stitution of the United States is more extensive 
than that allowed to the English hicrh court of 
admiralty.— Steele v. Thacher, Case No. 13,348. 

The admiralty law cognizable in the federal 
courts is not the civil law of the Roman gov- 
ernment, but the admiraltj' law of Great Brit- 
am.— Woodruff V. The Levi Dearborne, Case No. 
17,988. 

The district court in admiralty is governed by 
the maritime code possessed before the Revolu- 
tion, where not altered by law or by a change- 
of circumstance.- Thompson v. The Catharina.. 
Case No. 13,949. 

The federal jurisdiction in admiralty in South 
Carolina extends to all cases whereof the state 
admiralty courts, by statute o;: otherwise, had 
jurisdiction before the federal constitution was 
adopted.— Olie Huntsville, Case No. 6,916. 

Courts of admiralty in this country are not 
Imiited in their jurisdiction by the rules of the- 
common law.-rThe Stephen Allen, Case No. 13,- 
361. 

It seems that no enactment by a state legis- 
lature can be the foundation of any right or rem- 
edy in admiralty.— The Coernine, Case No. 2,944. 

Admiralty jurisdiction is generally determined 
by the subject-matter.— Davis v. New Brig, Case- 
No. 3,643. 

The test of jurisdiction is whether the trans- 
action is maritime in character.— American Ins. 
Co. V. Johnson, Case No. 303. 

The jurisdiction depends not on the character 
of the parties, but on the subject-matter, wheth- 
er maritime or not— De Lovio v. Boit, Case No. 
3,776; The Jerusalem, Id. 7,293. 

It is not the subject-matter that determines 
admiralty jurisdiction, but the cause in its sec- 
ondary sense,— the suit, the legal process.— Mc- 
Afee V. The Creole, Case No. 8,655. 

In cases of torts, injuries, and offfenses locality 
brings them within the admiralty jurisdiction, 
but in cases of contract it is also necessary that 
the subject-matter be of a maritime nature. — 
Thaokarey v. The Parmer of Salem, Case No. 
13,852. 

The admiralty jurisdiction of the federal courts 
is exclusive of the jurisdiction of the state- 
courts.— The Norfolk, Case No. 10,297. 

The admiralty jurisdiction extends to actions 
ex contractu, quasi ex contractu, ex delicto, and 
quasi ex delicto,— -Beane v. The luayurka. Case 
No. 1,175. 
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As the laws of the state of Pennsylvania pro- 
vide for shipwrights and material men at the 
port of outfit, and also regulate domestic pilot- 
age, admiralty will not take cognizance of these 
matters.— Gardner v. The New Jersey, Case 2s o. 
5,233. 

The admiralty rules prescribed by the su- 
preme court relate merely to the remedy, and 
were not intended to affect jurisdiction.— In re 
Kirkland, Case No. 7,842. 

Admiralty has no jurisdiction of the offense 
■of obstructing a navigable stream by a bridge.— 
United States v. New Bedford Bridge, Case Ao. 
15,807. 

The federal admiralty courts may proceed, un- 
der their general powers, in every case in which 
thev are not restricted by statute.— United States 
T. The Little Charles, Case No. 15,613. 

A suit in admiralty will be conducted, tried, 
and decided according to the usage and practice 
of that court, though jurisdiction is dependent 
upon a local law.— Boon y. The Hornet, Case No. 
1,640. 

Laws of Oleron, with historical notes. — 30 
Fed. Cas. p. 1171. 

Laws of Wisbuy, with historical note.— 30 
Fed. Cas. p. 1189. 

Marine Ordinances of Louis XIV., with his- 
torical note.— 30 Fed. Cas. p. 1203- 

Laws of the Hanse Towns, with historical 
note.— 30 Fed. Cas. p. 1197. 
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§ 2. Saving of common-la'n' remedy. 

Const, art. 7 of the amendments, providing 
that the right of trial by jury shall be preserved, 
and that no fact tried by a jury shall be other- 
wise examined in any court of the United States 
than according to the rules of the common law, 
excludes the jurisdiction of admiralty over con- 
tracts regulated by the common law. _ Suits up- 
on such contracts are appropriately suits at com- 
mon law, within the terms of the amendment, 
a.nd are cognizable only in courts of common 
law. — ^Bains v. The James & Catherine, Case 
No. 756. 

The common-law rule that a statutory remedy 
which does not negal^ive the remedy at common 
law is cumulative is applicable to remedies un- 
-der the maritime law.— The Waverly, Case No. 
17,301. 

The remedy at law on an average bond given 
on a jettison of goods does not deprive ad- 
miralty of jurisdiction.— Dike v. The St. Joseph, 
Case No. 3,908. 

Courts of common law have a jurisdiction con- 
^jurrent with the admiralty over maritime con- 
tracts.— De Lovio v. Boit, Case No. 3,776. 

The juristiiction of the admiralty courts of 
cases of pilotage services is not exclusive of the 
state courts, in the absence of any legislative 
provision on the subject.- The Wave v. Hyer, 
•Case No. 17,300. 

The extension of admiralty jurisdiction to the 
lakes (Act Feb. 26, 1845) did not take away the 
concurrent remedy which existed at common law. 
—The Globe, Case No. 5,483. 

A judgment against the master of a vessel, 
recovered in an action for wages in a common- 
law court, cannot be enforced in admiralty.— As- 
sign V. The G. B. Lamar, Case No. 593a. 



§ 3. Conflict of jurisdiction as to tlie res. 

When the district courts and state courts have 
a concurrent jurisdiction in rem, the right to 
maintain the jurisdiction attaches to that tri- 
bunal which first exercises it and obtains pos- 
session of the thing.— The Robert Fulton, Case 
No. 11,890. 

The admiralty and maritime jurisdiction of the 
United States in rem is exclusively in. the Unit- 
ed States courts. There is no concurrent juris- 



diction in rem in admiralty cases between the 
courts of the United States and the state courts, 
and the courts of common law are precluded 
from proceeding in rem to enforce maritime 
claims.— Ashbrook v. The Golden Gate, Case No. 
574; The Isabella, Id. 7,100. 

State statutes authorizing actions in. rem 
against vessels for causes cognizable in ad- 
miralty are statutes conferring admiralty juris- 
diction, and are therefore unconstitutional. — 
Jackson v. The Kmnie. Case No. 7,137; The 
Edith, Id. 4,282; Id. 4,283. 

The remedy by proceedings in rem against 
vessels given by Laws Mich. 1864, p. 107, is an 
exercise of admiralty jurisdiction, and the act 
and the liens given thereunder are void. — ^Moir 
V. The Duburtue, Case No. 9,696. 

A vessel in possession of a sherifE under the 
process of a state court is nevertheless subject 
to process in rem, in admiralty, to enforce a 
lien given under the general maritime law. — Wall 
V. The Royal Saxon, Case No. 17,093; In re 
Certain Logs of Mahogany, Id. 2,559; The Julia 
Ann, Id. 7,577; The John Richards, Id. 11,- 
827; The Gazelle, Id. 5,289. CONTRA, see 
The Robert Fulton, Case No. 11,890; The 
Oliver Jordan, Id. 10,503. 

Whether previous possession by a state sheriff, 
under a fi. fa. issued by a state court, excludes 
the marshal from arresting a vessel forfeited for 
a breach of the laws of the United States, quasre. 
—The Florenzo, Case No. 4,886. 

Persons, with knowledge that a vessel was 
under attachment by a marshal, during the tem- 
porary absence of the ship keeper, forcibly car- 
ried her into another state, and caused her to 
be attached by process out of the state court. 
•Bdd, that the marshal might follow and retake 
her.— The Joseph Gorham, Case No. 7,537. 

Where a conflict arises between a sheriiJ act- 
ing under process of a state court and a mar- 
shal who has made a subsequent levy on the 
same property, the sheriff must either apply to 
the state court to be protected, or by petition to 
the federal court, to order its oflScer to with- 
draw.— The Circassian, Case No. 2,721. 

It is no good defense to a petition that freight 
may be brought into the admiralty court to an- 
swer the exigency of suits for mariners' wages 
and materials, which are a charge on the freight, 
that tlie consignee, before the libels were filed, 
was summoned as trustee or garnishee of the 
shipowner in a court of common law.— The Caro- 
hne. Case No. 2,419. 

State statute provisions authorizing seizure 
of a vessel under process of a justice of the 
peace to enforce a claim for damages must 
be strictly followed to give jurisdiction. The 
appearance of the owner's agent to defend the 
suit will not give jurisdiction.- The G. H. 
Montague, Case No. 5,377, 

§ 4. "Waters and places. 

Jurisdiction in admiralty is founded in original 
cause and place of transaction. — Brevoor v. The 
Fair American, Case No. 1,847. 

The admiralty jurisdiction is not limited to 
tide waters, but embraces the lakes and navi- 
gable streams through which interstate or for- 
eign commerce is carried on.— The Avon, Case 
No. 680; The Cheeseman v. Two Ferryboats, 
Id. 2,633; Fads v. The H. D. Bacon, Id. 4,232; 
Franconet v. The F. W. Backus, Id. 5,048; 
The Lewellen, Id. 8,307; McGinnis v. The 
Pontiac, Id. 8,801; Raymond v. The Ellen Stew- 
art, Id. 11,594; Western Transp. Co. v. The 
Great Western, Id. 17,443; Williams v. The 
Jenny Lind, Id. 17,723. 

Admiralty jurisdiction extends over tidal wa- 
ter (Savannah river), although within the body 
of a county.— Bulloch v. The Lamar, Case No. 
2,129. 
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The waters of the Welland canal, being used 
for international commerce, are within American 
admiralty jurisdiction.— The Avon, Case No. 680; 
Scott T. The Young America, Id. 12,549. 

A seizure in the St. Lawrence river witiin 
the territorial limits of the district gives ju- 
risdiction of a libel in rem for collision without 
reference to the character of the vessel or her 
voyage.—The East, Case No. 4,251. 

Saginaw river, though wholly within the state 
of Michigan, is a public navigable stream, and 
within the admiralty jurisdiction. — ^The General 
Cass, Case No. 5,307. 

Whether admiralty has jurisdiction of colli- 
sions upon the Erie canal, or contracts for the 
carriage of goods from place to place exclusively 
upon the Erie canal, quaere. — ^The E. M. Mc- 
Chesney, Case No. 4,463. 

Admiralty has jurisdiction of a suit for dam- 
ages caused by collision between vessels at a 
pier of the city of New York.— Camden & A. R. 
Co. V. The Thomas Wallace, Case No. 2,337; 
Camden & A. R. Transp. Co. v. The Lotty, Id. 
2,337a. 

The admiralty jurisdiction does not extend 
to matters of contract or tort arising in com- 
merce on tide water wholly between ports in the 
same state. — ^Poag v. The McDonald, Case No. 
11,238; The Troy, Id. 14,192. 

Admiralty has no jurisdiction of a suit to re- 
cover damages resulting from negligent towage 
upon the Hudson river on a voyage from Albany 
to New York, whether founded- upon contract 
or in tort. — ^Poag v. The McDonald, Case No. 
11,238; Id. 11,239. 

Act Feb. 26, 1845 (5- Stat. p. 726), extending 
the jurisdiction in admiralty to certain cases 
upon the Great Lakes and navigable waters con- 
necting the same, having been passed on the er- 
roneous assumi)tion that admiralty jurisdiction 
was limited to tide waters, is wholly inoperative, 
and neither enlarged nor restricted the jurisdic- 
tion in admiralty as it existed under ttie con- 
stitution and the judiciary act of 1789. — The 
Flora, Case No. 4,878; Franconet v. The F. W. 
Backus, Id. 5,048; Gillet v. Pierce, Id. 5,437; 
Parmlee v. The Charles Mears, Id. 10,766; The 
Revenue ■ Cutter No. 1, Id. 11,713; Scott v. 
The Young America, Id. 12.549; Western 
Transp. Co. v. The Great Western, Id. 17,443; 
Wolverton v. Lacey, Id. 17,932. 

The part of the sea below low-water mark, 
and not within the body of any country, is the 
"high seas" within Act 1789, § 9.— The Abby, 
Case No. 14. 

Waters within the ebb and flow of the tide 
are to be considered as the sea. — ^Thackarey v. 
The Farmer, Case No. 13,852. 

All waters, not comprehended within the body 
of a county, constitute a part of the high sea. 
— Johnson v. Twenty-One Bales, etc.. Case No. 
7,417. 

It seems that the admiralty and common-law 
courts have concurrent jurisdiction where an arm 
of the sea, or creek, haven, basin, or bay, is 
so narrow that a person standing on one shore 
can reasonably discern and distinctly see, by the 
naked eye, what ip doing on the opposite shore. 
—United States v. Grush, Case No. 15,268. 

Long Island Sound is not only, in common- 
law acceptation, an arm of the sea; it is a 
strait and parcel of the high seas; it is not 
within the territorial limits of any particular 
state. — The Martha Anne, Case No. 9,146. 

Where the principal contract is maritime, ad- 
miralty jurisdiction is not defeated by the fact 
that some incidental services were performed 
on land.— The Brookline, Case No. 1,937. 

•Turisdiction once attached is not devested by 
further acts on land in continuation of maritime 



act. — ^American Ins. Co. v. Johnson, Case No. 
303. 

§ 5. Persons— In general. 

The admiralty jurisdiction of the federal courts 
in no way depends upon the residence or citi- 
zenship of the parties.— Zollinger v. The Emma, 
Case No. 18,218; The Planter, Id. 11,207. 

Where a court of admiralty in a proceeding in 
rem has jurisdiction over the thing, it is imma- 
terial to whom it belongs. — Clarke v. New Jer- 
sey Steam Nav. Co., Case No. 2,859. 

Admiralty jurisdiction in cases of tort de- 
pends on locality, in cases of contract upon the 
subject-matter, but never upon the character 
or occupation of the parties.^Kellum v. Emer- 
son, Case No. 7,669. 

Admiralty has jurisdiction to entertain suits 
in personam, where the parties are foreigners of 
different nation.ilities. — Thomassen v. Whitwell, 
Case No. 13,928. 

T^Iaritime courts are not without jurisdiction 
over suits whether in rem or in personam be- 
tween foreigners. — Bucker v. Klorkgeter, Case 
No. 2,083; Davis v. Leslie, Id. 3,639; The 
Napoleon, Id. lOjOlo. 

But jurisdiction will be declined unless neces- 
sary, to prevent failure of justice. — Bucker v. 
Klorkgeter, Case No. 2,083; Bernhard v. 
Creene, Id. 1,349; Davis v. Leslie, Id. 3,639; 
The Napoleon, Id. 10,015. 

A court of admiralty may decline to entertain 
jurisdiction where all the parties are foreigners 
and reside abroad. — ^Muir v. The Brisk, Case 
No. 9,901- 

But, where the suit is between subjects of 
different governments, jurisdiction will not be de- 
clined.— Bernhard V. Creene, Case No. 1,349. 

Though a court of admiralty is not bound 
to take jurisdiction of controversies growing out 
of contracts between foreigners having a domi- 
cile in this countey, it may lawfully exercise 
it, and ought to do so where justice requires it. 
—The Sailor's Bride, Case No. 12,220. 

Admiralty may, in its discretion, take jurisdic- 
tion over a controversy between foreigners 
where its subject-matter is of a maritime nature, 
or remit the parties to their home forum. — The- 
Gazelle, Case No. 5,289; In re One Hundred 
and Ninety-Four Shawls. Id; 10.521; The Ha- 
vana, Id. 6,226; The Bee, Id. 1,219. 

In the case of a suit between foreigners ju- 
risdiction will not be declined where the request 
is delayed, and the position of the parties has 
changed in the meantime. — ^Thomassen v. Whit- 
well, Case No. 18,928. 

Admiralty will entertain a suit for salvage 
as to property within its jurisdiction, where the 
only question is as -to the rate of reward, though 
all the parties are foreigners. — ^In re One Hun- 
dred and Ninety-Four Shawls, Case No. 10,521: 
The Bee, Id. 1,219. 

It seems that when, in a salvage suit between 
foreigners, the answer charges the libelant with 
wanton misconduct in obtaining , possession of 
the property, and prays the privilege to contest 
the claim of the libelant before the courts of 
their common country, the case should be dis- 
missed to the home forum. — ^In re One Hundred 
and Ninety-Four Shawls, Case No. 10,521. 

Our admiralty courts will entertain jurisdiction 
in rem to enforce a bottomry bond executed in- 
a foreign country between subjects of a for- 
eign country when the vessel is within their ju- 
risdiction.— The Jerusalem, Case No. 7,293. 

In the case of a libel qui tarn against a vessel 
seized by au English cruiser as having been en- 
gaged in the slave trade, process in rem will not 
be denied libelant because he is a foreigner, 
but will be granted on condition that he enter 
into a stipulation with sureties to abide by all 
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decrees of the 'court, interlocutory or otherwise. 
—The Tigris, Case No. 14.038. 

An action will lie against a foreign vessel for 
"wages of an American seaman. — ^The Napoleon, 
•Case No. 10,015. 

Admiralty will take jurisdiction of a libel for 
personal injuries by an American seaman serv- 
ing on board a British vessel, where the voyage 
■was terminated here, and the master was domi- 
■ciled here. — Patch v. Marshall, Case No. 10,793- 

§ 6. — ' Foreign seamen and vessels. 

The district court may take cognizance of a 
suit by foreign seamen against a foreign vessel. 
—Armstrong v. The Rydesdale, Case No. 547, 

Admiralty jurisdiction in suits by foreign sea- 
men for wages is exercised as matter of comity. 
— Gonzales v. Minor, Case No. 5,530. 

Under the treaty between the United States 
and the free Hanseatic towns, the federal courts 
have no jurisdiction of a dispute in respect to 
^vages between the master of a vessel belong- 
ing to Bremen and a seaman who is a citizen 
thereof. — Kendept v. The Theodore Korner, 
Case No. 7,693. 

Under the treaty with Prussia of May 1, 1828, 
the district court has no jurisdiction of a suit 
in rem for wages by the crew of a Prussian ves- 
sel, where the Prussian consul has previously ad- 
judicated on the claim. Case No. 4,427 revers- 
ed.— The Elwine Kreplin, Case No. 4,426. 

The court will entertain jurisdiction of a libel 
for seamen's wages against a Nova Scotian ves- 
sel, notwithstanding the protest of the British 
consul, where the seamen did not belong in Nova 
Scotia, and the itinerancy of the vessel was un- 
-certain.— The liilian M. Vigus. Case No. 8,346. 

The seamen are not precluded from maintain- 
ing the action by section 190 of the British mer- 
chants' shipping act of 1854.— The Lilian M. 
Vigus, Case No. 8,346. 

Seamen on board a ship of war or vessel be- 
longing to a sovereign, independent state cannot 
lihel tlie vessel for wages due. — Moitez v. South 
Carolina, Case No. 9,697. 

Seamen on board letters of marque may sue 
for their wages in the admiralty courts of neu- 
tral nations.— Ellison v. The Belloua, Case No. 
4,407. 

"Where a foreign vessel is in the custody of the 
marslial on a claim made by an American citi- 
zen, the court will take jurisdiction of an in- 
tei-vening libel by one of the seamen, though 
his contract was made and to be performed 
in a foreign country, and all the parties are sub- 
jects thereof. — The Champion, Case No. 2,584, 

The court will not take cognizance of disputes 
between masters and crews of foreign ships ex- 
cept in special cases. — Willendson v. Forsoket, 
Case No. 17,682. 

Courts of a foreign power will take cognizance 
of the claims of seamen for their wages only in 
cases of flagrant wrong or suffering on their 
part, but not upon an alleged breach of contract, 
much less to decide upon a quantum meruit. — 
Graham v. Hoskins', Case No. 5.669. 

Admiralty will entertain a libel by foreign 
seamen for wages only when the voyage is 
broken up, or when the seamen have been 
wrongfully separated from the ship, or placed in 
a state of destitution here. — Lynch v. Crowder, 
Case No. 8.637; The Becherdass Ambaidass, 
Id. 1.203; The Infanta, Td. 7,030; Hayes v. 
Tlie J. L. Wickwire, Id. 6.262. 

The district court in admiralty will take ju- 
risdiction of a suit for wages between foreign- 
ers, if the voyage is ended, and there is no 
contract binding the parties to another jurisdic- 
tion, and no reason why justice cannot- be done 
here.— The Pawashick, Case No. 10,Sol. 



Admiralty will take- jurisdiction of a suit by 
foreign seamen against a foreign vessel to re- 
cover wages, where the voyage is completed or 
broken up or the seamen are Tvrongfully dis- 
charged. —The Hermine, Case No. 6,409: 
Burckle V. The Tapperheten, Id. 2,141; Gon- 
zales V. Minor, Id. 5,530; Graham v. Hoskins, 
Id. 5,669; Orr v. The Achsah, Id. 10,586. 

Stipulations in foreign shipping articles, to 
refer all disputes to home courts, will not pre- 
vent American courts assuming jurisdiction in 
such case. — ^Bucker v. Klorkgeter, Case No. 2,- 
083; The Infanta, Id. 7,030. 

But ordinarily they will not interfere in dis- 
putes between the master and seamen of a 
foi-eign vessel, when they are bound by the 
articles to submit all disputes to a home tri- 
bunal.— Aertsen v- The Aurora, Case No. 95. 

The protest of a foreign consul will not pre- 
vent the district court from taking jurisdiction 
of the case.— Orr v. The Achsah, Case No. 10,- 
586. 

Admiralty will take jurisdiction of a suit by 
a British master against a British vessel for 
wages, where the voyage is ended and justice 
can be done.— The Pawashick, Case No. 10,851. 

A libel by British seamen against a British 
vessel for wages will be dismissed on the pro- 
test of the consul where it appears that the 
parties are about to pass into the British juris- 
diction. — Saunders v. The Victoria, Case No. 
12,377. 

A foreign seaman who has shipped to this 
country, and is offered passage home, cannot 
sue here for wages, where the master has given 
security for his return.— The Pacific, Case No. 
10,644. 

Seamen of a British vessel, whose articles 
provided that they shall not be entitled to 
wages until the completion of the voyage, can- 
not sue in the United States courts for wages, 
unless it appears that they had been prevented 
from performing their contract, or seeking re- 
dress in the British courts, by wrongful act of 
the master.- Cochran v. McLean, Case No. 2,- 
927a. 

It seems that deviation is no ground of en- 
tertaining suits by foreign seamen for wages, 
where, by the articles, they have stipulated to 
sue in their own country only. — Bucker v. 
Klorkgeter, Case No. 2,083; The Infanta, Id. 
7,030. 

The court will take jurisdiction of a suit by 
a foreign seaman against a foreign vessel for 
wages, where the foreign consul consents there- 
to.— Reynolds v. The Simoon, Case No. 11,733. 

The approval of a consul is not absolutely 
necessary to the maintaining of a suit by for- 
eign seamen. — ^Bucker v. Klorkgeter, Case No. 
2,083. 

Ordinarily, seamen belonging to a foreign 
ship are not allowed to sue for wages without 
the consent of the commercial representative 
of their country. — Jelly v. Tiddeman, Case No. 
7,256a. 

Foreign seamen should show good reason for 
not obtaining approval of their countr.v's com- 
mercial representative. — ^The Infanta, Case No. 
7,030. 

The court will decline jurisdiction on a libel 
by a seaman of a British vessel, who, having 
submitted his claim to the British consul, dis- 
regarded the award. — ^Townshend v. The Mina, 
Case No. 14,121. 

The court declined jurisdiction in a contro- 
versy between foreign seamen and their vessel 
where the parties might have had redress by a 
tribunal of their own eoimtry. — TTiomson' v. 
The Nanny, Case No. 13,984. 
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■§ 7. Vessels and otHer property. 

The materials which constitute a ship become 
one as soon, as she leaves the ways and her 
keel strikes the element for which she was 
-originally designed, and she then first becomes 
■subject to admiralty jurisdiction.— The Eliza 
Xradd, Case No. 4,364. 

If the business or employment of a vessel 
^ippertain to travel or trade and commerce on 
the water, it is subject to the admiralty juris- 
-diction, whatever may be its size, form, ca- 
pacity, or means of propulsion. — The General 
Cass, Case No. 5,307. 

Admiralty has no jurisdiction of a libel in rem 
lor services in the nature of salvage to a steam- 
Tjoat dismasted and stripped of her motive pow- 
•ei, and fitted and used as a saloon and hotel, 
where she went ashore while being towed to 
another place. — ^The Hendrick Hudson, Case 
No. 6,8S5. 

A barge without any propelling power or 
rudder, used as a transport in New York har- 
Tjor, is a vessel engaged in maritime service 
upon navigable waters. — Haslett v. The Enter- 
prise, Case No. 6,197. 

A canal boat having no power of self-propul- 
sion is not subject to a lien in admiralty for 
breach of a contract of affreightment.— The 
Ann Arbor, Case No. 408, 

A floating elevator, used in the harbor of 
New York, though without motive power or 
■capacity for cargo, is a vessel subject to a 
maritime lien. — ^The Hezekiah Baldwin, Case 
No. 6.449. 

Steamboats and lighters engaged in trade or 
■commerce on tide water and i£e seamen em- 
ployed on board are within the admiralty juris- 
diction, but not ferry boats, or those engaged in 
ordinary traffic along the shores of a river. — 
Thackarey v. The Farmer of Salem, Case No. 
13,852. 

Steam ferryboats used between two cities in 
•different states are subject to admiralty juris- 
diction, as comprising commerce among the 
states.^The Cheeseman v. Two Ferry-Boats, 
Oase No. 2,633. 

A vessel plying between points on opposite 
sides of the Mississippi river, six miles apart, 
though run by a company owning a ferry fran- 
chise, is subject to admiralty jurisdiction. — ^The 
Oate City, Case No. 5,267. 

The maritime law does not apply to a steam 
ferryboat running between Washington and 
Alexandria.- Harris v. Nugent, Case No. 6,126". 

Flat boats and coal barges used to transport 
merchandise down stream, and broken up and 
sold for lumber at the end of their voyage, are 
not subject to admiralty jurisdiction.— Jones v. 
Coal Barges, Case No. 7,458. 

Admiralty jurisdiction extends to lighters em- 
ployed in carrying lumber out to vessels lying 
in deep water.— The General Cass, Case No. 
5,307. 

The fact that such lighters are not enrolled 
or licensed does not affect the question of juris- 
dietion.— The General Cass, Case No. 5,307. 

The district court in admiralty has jurisdic- 
tion, of a libel for collision in the North Sea 
between vessels of different nations. — The 
Jupiter, Case No. 7,585. 

In the case of a collision in our ports between 
ships belonging to subjects of different foreign 
nations, our courts will not decline to take ju- 
risdiction from motives of international comity. 
—The Kussia, Case No. 12,168. 

The admiralty court will not proceed against 
a foreign vessel without the consent of the 
commercial representative of the foreign gov- 
ernment, in the absence of strong circumstan- 
ces,— Hay V. The Bloomer, Case No. 6,255. 



A warship of a neutral nation is not liable 
to arrest by process from a local court for a 
wrongful collision, within our territorial juris- 
diction, with an American merchant vessel. — 
The Pizarro v. Matthias, Case No. 11,199. 

A public armed vessel in the service of a 
foreign nation is not exempted from admiralty 
jurisdiction on libel by one claiming title there- 
to.— McFaden v. The Exchange, Case No. 8,- 
786. 

The harbor police boat owned by New York 
City cannot be arrested in admiralty to enforce 
a claim for wharfage.— The Seneca, Oase No. 
12,668. 

A steam tug owned by, and exclusively em- 
ployed in the service of, a municipal corpora- 
tion, performing public duties, is not liable to 
seizure in a suit in rem for a maritime tort, 
while actually engaged in pubUc service.— The 
Fidelity, Case No, 4,757; Id. 4,758. 

^ Admiralty has not jurisdiction to try the ques- 
tion of title to certain logs which have been 
incorporated into a raft and floated down a 
public navigable river. — Gastrel v. Cypress 
Raft, Case No. 5,266. 

Rafts anchored in a public navigable river 
are not the subject-matter of admiralty juris- 
diction. — ^Tome V. Four Cribs of Lumber, Oase 
No. 14,083. 

QuEere, whether admiralty jurisdiction can be 
sustained against a raft.- The W. H, Clark, 
Case No. 17.482. 

Admiralty has no jurisdiction of a libel in 
rem to enforce a bottomry bond given on cargo 
belonging to the United States.— The Othello, 
Case No. 10,611. 

A French admiralty court having declared 
that the capture of an American vessel by a 
French privateer was unlawful, an admiralty 
court of the United States will entertain juris- 
diction of a libel in rem against the French 
vessel to recover damages for an unlawful sei- 
zure.— ^McGrath V. The Candalero, Case No. 
8,809. 

§ 8. Riglits and controversies in general 
— Acconnting. 

Admiralty has no jurisdiction over matters 
of account, merely as accounts, although they 
may arise exclusively out of maritime transac- 
tions. It can take cognizance of accounts only 
as incidental to other matters over which it has 
jurisdiction.- Davis v. Child, Case No. 3,628: 
The Fair Play, Id. 4,615. 

Admiralty has no jurisdiction of an account- 
ing between partners. — United States v. The 
Isaac Hammett, Case No. 15,446; Turner v. 
Beacham, Id. 14,252. 

Or accounting between part owners of a ves- 
sel.— The Ocean Belle, Case No. 10,402; The 
Susan E. Voorhis, Id. 13,633; Kellum v. Em- 
erson, Id. 7,669. 

Or accounts for traffic and dealings between 
master and mate. — Atkyns v. Burrows, Case No. 
61S. 

Or a suit between shipowners to collect a bal- 
ance to be determined on settlement of joint ac- 
counts.—Martin v. Walker, Case No. 9,170. 

If it is apparent from the pleadings that the 
main object of the libel is the settlement of an 
account, the libel will be dismissed. Case No. 
8,086 reversed.— The Larch, Case No. 8,085. 

A court of admiralty will order an account 
only as incident to other matter of which it 
has admitted cognizance.— Tuuno v. The Bet- 
sina. Case No. 14,236. 

A party can have a remedy in admiralty for 
matters of account only upon the basis of an 
adjusted and recognized liability. — ^Bradshaw v. 
The Sylph, Case No. 1,791. 
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Admiralty has no jurisdiction either of a libel 
in rem or in personam for a seaman's share in 
the earnings of the vessel "n'here the amount 
thereof is not ascertained. — ^Duryee v. Elkins, 
Case No, 4,197; The Fair Play, Id. 4,615. 

Admiralty may entertain a libel in personam 
for a specific share in lie ascertained profits of 
the voyage. — Duryee v. Elkins, Case No. 4,197; 
Dexter v, Munroe, Id. 3,863. 

On such libel the court may inquire into the 
charges in account against libelant, relied upon 
as reducing or satisfying his share. — ^Duryee v. 
Elkins, Case No. 4,197. 

A libel by the master and co-owner of a "whal- 
ing vessel, to recover his lay and disbursements 
and commissions on sales, "will be sustained only 
so far as the lay is concerned. — Hazard v. How- 
land, Case No. 6,280. 

In an action by a master and co-owner of a 
whaling vessel to recover the amount due for 
his lay, the fact that the master was indebted 
"in his capacity as owner" to the other co-own- 
ers, and that such claim might properly be al- 
lowed in other courts by way of set-off, does 
not oust the district court of its jurisdiction. — 
Dexter v, Munroe, Case No. 3,863. 

Admiralty has jurisdiction of a suit for the 
share of libelant as cooper on a whaling voy- 
age.— Macomber V. Thompson, Case No. 8.919. 

Admiralty has no jurisdiction of a libel by the 
master and owners of a vessel against others 
forming, with libelants, a joint-stock associa- 
tion, for a deficiency in freight, as the suit ne- 
cessitates an accounting. — ^Grant v» Poillion, 
Case No. 5,700. 

An account for provisions furnished the own- 
er or commander of a vessel, or for articles for 
her use when not on a voyage or in a foreign 
port, is not within the admiralty jurisdiction 
either as a substantive claim or set-off. — ^Bains 
v. The James & Catherine, Case No. 756. 

The equitable lien of a part owner and ship's 
husband on the share of the other owners for 
advances and disbursements, if any, will not 
enable a court of admiralty to take an account 
and enforce it. — ^The Larch, Case No. 8,085; Id. 
8,086. 
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In a ease of forfeiture, admiralty cannot enter- 
tain a claim for alleged balances due by a part 
owner or a co-partner. — United States v. The 
Isaac Hammett, Case No. 15,446- 

Admiralty has jurisdiction to secure the value 
of the dissentient minority's interest, in case of 
disagreement among part owners in the employ- 
ment of the vessel. — The Tunno v. Betsina, Case 
No. 14,236. 

Admiralty has jurisdictidn of a libel for the 
sale of a vessel, and distribution of the proceeds 
among the owners, brought by the owners of a 
moiety against the ship and the owners of the 
other moiety. — ^The Annie H. Smith, Case No. 
420. 

Where two equal part owners of a vessel dis- 
agree about the way in which she shall be em- 
ployed, a court of admiralty may decree a sale 
of the vessel.— The Seneca, Case No. 12,670. re- 
versing Case No. 3,650; The Ocean Belle, Case 
No. 10.402. 

Admiralty has no jurisdiction of a claim by a 
part owner, dissenting from a voyage, for the 
use or destruction during the voyage of his share 
of the outfit; the remedy is in equity. — ^The Sla- 
rengo, Case No. 9,065. 

Admiralty has no power to decree a sale at 
the instance of minority owners, except, per- 
haps, as the result of the failure of the owners 
of the majority interest to give security for the 
safe return of the vessel. — The Ocean Belle, Case 
No. 10,402. 



Admiralty has no jurisdiction of a suit by 
equity co-owners of a vessel against the other 
co-owners for supplies furnished. — Hall v. Hud- 
son, Case No. 5,935. 

The provisions of the French marine law 
which authorize a compulsory sale of a vessel 
in case of partners disagreeing about the use of 
her are part of the general law of admiralty, 
binding on the courts of this country. Case No. 
3,650 affirmed.— The Seneca, Case No. 12,670. 

§ 10. — — Mortgages. 

Admiralty has no jurisdiction to enforce the 
claim of a mortgagee of a vessel.— The Sailor 
Prince, Case No. 12,219. 

Admiralty has no jurisdiction of a petition to 
redeem from a, mortgage of a vessel. — ^The J. B. 
Lunt V. Merritt, Case No. 7,247. 

Admiralty has no jurisdiction of a suit in rem 
for the foreclosure of a mortgage on a vessel, nor 
of one to try the title or right of property in a 
vessel.— The John Jay, Case No. 7,352. 

Admiralty has no jurisdiction to enforce a: 
mortgage upon a vessel where the mortgagee i& 
out of possession, nor to enforce the payment 
of freight to the mortgagee. — Deely v. The Er- 
nest and Alice, Case No. 3,735. 

Quoere, whether a libel lies on a mere mortgage 
of a vessel, as a chattel, to secure a debt, if aris- 
ing out of a marine contract and business, or 
not.— Leland v. Medora, Case No. 8,237. 

The surrender or avoidance of a mortgage of 
a vessel on the ground of laches will not be en- 
forced in admiralty. The remedy, if any, is in 
equity, after the disputed rights are settled at 
law.— Dean v. Bates, Case No. 3,704. 

§11. — — MiscellaneoTis cases. 

An admiralty court has jurisdiction to decree' 
the bounty allowed to persons employed in th& 
cod fishery, and a claim therefor may be united 
with a claim for an account of the fish taken. — 
The Lucy Anne, Case No. 8,596. 

Admiralty has jurisdiction in case of a wreck- 
ed ship to decree a sale upon application of the 
master.— The Tilton, Case No. 14,054. 

Such sale is not conclusive upon the owner or 
upon third persons.— The Tilton, Case No. 14,- 
054, 

Goods taken by pirates, and sold upon land, 
may be recovered from the purchaser by suit in 
admiralty,— Davison v. Seal-Skins, Case No. 
3,661. 

Admiralty has jurisdiction of a claim by the 
owner of goods sold by the master in a foreign 
port to obtain means of repairing damages to the 
vessel done on the high seas. — Bulgin v. The 
Rainbow, Case No. 2,116. 

A suit cannot be sustained in admiralty in rem 
to enforce the payment of duties of the United 
States.— The Waterloo, Case No. 17,237. 

Admiralty has no jurisdiction to decide wheth- 
er a contract to form a partnership to purchase 
a vessel is legally or equitably binding. — ^Turner 
V. Beacham, Case No. 14,252. 

Admiralty has jurisdiction of cases of general 
average upon losses at sea. — Mutual Safety Ins. 
Co. V. Cargo of the George, Case No. 9,981. 

The owner of cargo shipped under a bill of lad- 
ing can maintain a libel in rem for its restitution, 
where it has been separated from the vessel by 
the wrongful act of the master. — In re Five 
Hundred and Twenty-Eight Pieces of Mahoga- 
ny, Case No. 4,845. 

No jurisdiction to afford relief for breach of 
stipulations of personal nature in charter party, 
—such as agreement by owner to proceed to an- 
other than designated port to find market. — ^Al- 
bert! v. The Virginia, Case No. 141. 
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A proctor mav maintain a suit in admiralty 
for his costs or fees.— McDonald v. The Cabot, 
Case No. 8,759. 

The owners of a steamboat entered into an 
agreement with a thkd party, by Tvhich the lat- 
ter Tvas to run the boat, and the proceeds were 
to go (1) to the expenses of the boat; (2) to the 
insurance; (3) to a certain sum to the owners; 
and, lastly, the surplus to be divided amons the 
parties. Meld, on a libel in personam brought 
bv the owners for breach of the agreement, that 
tiie partnership thereby created was not to com- 
mence until the first three claims were satisfied; 
that until then the third party was merely the 
bailee of the boat, and the jurisdiction of ad- 
miralty wa^ not ousted.— Ward v. Thompson, 
Case No. 17,162. 

§ 12. 



Oxtmersliip and possession of ves- 
sels. 

Admiralty has no jurisdiction of a suit to try 
the title or right of property in a vessel.— The 
John Jay, Case No. 7,352. 

Admiralty jurisdiction attaches where there 
is no other question than that of title to a ship, 
and no pretense of a maritime contract or a 
marine tort.— Grigg v. The Clarissa Ann, Case 
Xo. 5,S2G. 

Admiralty has jurisdiction of petitory as well 
as possessory actions, — ^Blanchard v. The Martha 
Washington, Case No. 1,513; The Friendship, 
Case No. 5,123; Taylor v. The Royal Saxon, 
Case No. 13,803; The Watchman, Case No. 17,- 
251. 

Admiralty has jurisdiction over petitory as 
well as possessory suits to reinstate owners of 
ships who have been wrongfully displaced from 
their possession.^The Tilton, Case No. 14,054. 

Admiralty has no jurisdiction of a possessory 
libel on a dispute between co-owners of a ves- 
sel.— Morgan V. Tapscott, Case No. 9,808. 

An admiralty court has no jurisdiction to de- 
cree possession of a vessel to persons claiming 
title by virtue of a mortgage.— The Martha 
Washington, Case No. 9,148. 

Admiralty has jurisdiction of a suit by the 
mortgagee of a vessel after condition broken to 
reclaim possession from a purchaser at a sher- 
ifTs sale under a judgment against the mortga- 
gor,— The J. B. Lunt, Case No. 7,246. 

A court of admiralty has no jurisdiction to try 
questions of equitable title to vessels, or to en- 
force the equities between mortgagors and mort- 
gagees of vessels. It can only pass upon the 
legal title.— The William D. Rice, Case No. 17,-i 
691. 

Admiralty has no jurisdiction of a libel as- 
serting an equitable title to one-fourth of a ves- 
sel, and claiming an account of its earnings and 
the proceeds of its sale. — ^Kellum v. Emerson, 
Case No. 7,669, 

The mere equitable title will not sustain a 
libel for possession. — ^Kynoeh v. The S. 0. Ives, 
Case No. 7,958. 

Admiralty can only regard the legal title to a 
vessel, and, in an action between a mortgagee 
under an unregistered mortgage and a subse- 
quent purchaser, must decide in favor of the 
latter.— Bogart v. The John Jay, Case No. 1,597. 

Admiralty will not decree possession to a li- 
belant claiming under a contract whereby the 
claimant agreed to sell an interest in the ves- 
sel to libelant or any one whom he might des- 
ignate, after the vessel should have been ap- 
proved by a third person, as such contract, being 
still executory, created only an equitable title, 
of which admiralty will not take cognizance. — 
Kynoch v. The S. O. Ives, Case No. 7,958. 

Admiralty will not enforce the equitable title 
of one to whom a yacht was sold in the pres- 
ence of the builder by one for whom she was 
Fed.CflS.Dig.— 2 
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built, against the legal title, which never passed 
from the builder by deed or absolute dehvery.— 
The Amelia, Case No. 275; BUIl v. The Ameha, 
Case No. 6,487, 

Restoration must be awarded in a possessory 
action for a vessel upon the legal ownership with- 
out regard to collateral equities. — Cole v. The 
Brandt, Case No. 2,978. 

In a possessory action by a mortgagee to re- 
cover possession of a vessel, the accounts be- 
tween the mortgagor and the mortgagee cannot 
be adjusted,— The J. B. Lunt, Case No. 7,246; 
The J. B. Lunt v. Merritt, Id. 7,247. 

§ 13. Contracts— Maritime contracts in 

The provisions of Act Sept. 24, 1789, which 
give to the district courts original cognizance of 
all civil causes of admiralty and maritime juris- 
diction, comprehended all maritime contracts, 
and those which relate to the navigation, busi- 
ness, or commerce of the sea, and the building, 
repairing, or supplying of vessels. — Davis v. A 
New Brig, Case No. 3,643. 

The subject-matter of the contract must be 
maritime in its nature, to enable an admiralty 
court to give a remedy.— Cox v. Murray, Case 
No. 3,304. 

Admiralty has jurisdiction over all maritime 
contracts, wheresoever the same may be made 
or executed, and whatever may be the form of 
the stipulations.— De Lovio v. Bolt, Case No. 
3,776, 

It is not essential to the nature of a maritime 
contract that it be attended by a lien. — ^The 
Richard Busteed, Case No. 11,764. 

If the subject-matter of a contract concern the 
navigation of the sea, it is a case of admiralty 
and maritime jurisdiction, although the contract 
be made on land. — Zane v. The President, Case 
No. 18,201. 

A contract is not within the admiralty juris- 
diction unless it is to be iierformed upon the 
sea, or has relation to a maritime service. — 
The Perseverance, Case No. 11,017, 

Every contest between the owners and mari- 
ners and the owners and* builders or equippers 
of a ship for the navigation of the sea is cog- 
nizable in the admiralty.— Stevens v. The Sand- 
wich, Case No. 13,409. 



All maritime contracts made by the master 
within the scope of his authority as master un- 
der the maritime law per se hypothecate the 
ship, and performance, in whole or in part, does 
not affect the question of jurisdiction generally, 
or the character of the proceeding, whether in 
rem or in personam, — The Williams, Case No. 
17,710. 

Admiralty hasno jurisdiction where a maritime 
contract sought to be enforced is so inseparably 
connected with a contract over which the court 
has no jurisdiction that one cannot be decided 
without disposing of the other. — Turner v. Beach- 
am, Case No, 14,252. 

A contract under which money is advanced to 
purchase a ship, and her bill of sale deposited 
with the lender by way of security, with a pow- 
er of attorney to bun to sell the ship for his 
reimbursement, is not cognizable in admiralty. 
— The Perseverance, Case No. 11,017. 

Such contract gives no interest or lien to the 
vessel, but only a naked power to sell. — ^The Per- 
severance, Case No. 11,017. 

Admiralty has jurisdiction to enforce the pay- 
ment of expenses for curing a sick seaman in 
the course of a voyjjge. — Harden v. Gordon, Case 
No. 6,047. 

The obligation of a shipner to afford accommo- 
dations for tJie delivery of cargo according to the 
usage of the port is a maritime contract, for 
breach of which an action will lie in admiralty. 
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— Higgins V. United States Mail Steamship Co., 
Case No. 6,469. 

§ 14. AfPreightineiit and charter par- 
ties. 

A contract for the transportation of goods on 
the high seas is of maritime jurisdiction. — ^The 
Huntress, Case No. 6,914. 

Admiralty has jurisdiction of action based on 
contract of affreightment, though damages may be 
indirect.— The A. M. Bliss, Case No. 2T4. 

Admiralty has jurisdiction of a libel on a char- 
ter party under seal for freight due, where no 
penalty is demanded.— Drinkwater v. The Spar- 
tan, Case No. 4,085. 

Admiralty has jurisdiction in eases of charter 
parties for foreign voyages, and may enforce by 
proceedings in rem the maritime lien for freight 
thereunder. — In re Certain Logs of Mahogany, 
Case No. 2,559; The Volunteer, Id. 16,991. 

A bill of lading for goods to be transported by 
sea, though made on land, is a maritime con- 
tract, enforceable in admiralty by action in rem. 
—The Gold Hunter, Case No. 5,513. 

The admiralty courts have jurisdiction of a 
contract of affreightment for the carriage of 
merchandise from one port or place to another, 
within the ebb and flow of tide, on a navigable 
river. It is immaterial whether the vessel or 
boat by means of which the sei-vice is to be per- 
formed is propelled by its own motive power, 
or is towed by another vessel, — Van Santwood 
V. The .Tohn B. Cole, Case No. 10,875. 

The width of a stream or length of a voyage 
is no criterion by which to determine the char- 
acter of the service, nor the question of ad- 
miralty jurisdiction.— The Gate City, Case No. 
0.267. 

Admiralty- has jurisdiction of a libel for 
freight on goods transported over navigable tide 
waters lying between two states.— Gaughran v. 
One Hundred and Fifty-One Tons of Coal, Case 
No. 5,273. 

To give jurisdiction on a contract of affreight- 
ment, the chief part of the service under the 
contract must be to be performed on tide water. 
— WalHs V. Chesney, Case No. 17,110. 

Admiralty has no jurisdiction of a libel for 
freight on mereliandise carried in a canal boat 
250 miles by canal and only 40 miles on tide 
water.— Wallis v. Chesney, Case No. 17,110. 

Admiralty has no jurisdiction of an action on a 
contract of carriage by canal boat between New 
York and Rome in New Y'ork state.— The Ann 
Arbor, Case No. 407; Id. 408. 

Admiralty has jurisdiction to enforce a con- 
tract for the carriage of goods by canal boat 
from the Buffalo river to New York Citv. bv 
way of Lake Erie, the Erie Canal, and the Hud- 
son river.— The B. M. McChesney, Case No. 
4,463; Id. 4,464. 

Admiralty has jurisdiction in rem of a libel 
for damages under a contract of affreightment 
to carry goods from Bound Brook, on the 
Raritan river, to Philadelphia, by the Delaware 
& Raritan Canal.— Lowry v. The E. Benjamin, 
Case No. 8,582. 

A contract of affreightment between two ports 
of the same state is within admiralty jurisdic- 
tion where the course of the vessel is in part on 
the high seas.— Carpenter v. The Emma Johnson, 
Case No. 2,430. 

Admiralty has jurisdiction of a contract of 
affreightment, though it is to be performed whol- 
ly between ports of the same state.— The Mary 
Washington, Case No. 9,229. 

Admiralty has jurisdiction of a contract of 
affreightment to be performed wholly on navi- 



gable water, though entirely within the state. 
—The Elmira Shepherd, Case No. 4,418. 

Admiralty has jurisdiction of a libel in rem 
for injuries to a cargo carried under a con- 
tract of affreightment between New York City 
and Troy, made between residents of the state. 
—The Leonard, Case No. 8,256. 

A suit in admiralty may be maintained for 
the nonperformance of a contract for the trans- 
portation of merchandise from the eitj' of Al- 
bany to the city of New York, on the Hudson 
river, in a canal boat designed for the navi- 
gation of the Erie Canal, and without motive 
power of its own. — Van Santwood v. The John 
B. Cole, Case No. 16,875. 

Admiralty has jurisdiction, in a case of loss 
in the course of water transit, of goods ship- 
ped from Chicago to Brie by the Lakes, and 
; thence by land to an inland point, under a con- 
tract for through transportation.— Phoenix Ins. 
Co. V. Erie & W. Transp. Co., Case No. 11,112. 

j For transporting soods landwise after voy- 
[ age by water completed, not expressly contract- 
I ed for in the shipping contract, there is no lien 
; enforceable in admiralty.— Gaughran v. One 
I Hundred and Fifty-One Tons of Coal. Case No. 

5,273; In re One Hundred and Fifty-One Tons 

of Coal, Id. 10,520. 

Admiralty has no jurisdiction where the con- 
tract of shipment is made on land, and the dam- 
age sued for is done in port— Jones v. The 
ilassaehusetts, Case No. 7,480. 

Deviation contrary to express agreement is a 
breach of maritime contract giving the federal 
courts jurisdiction in rem.— Knox v. The Ninet- 
ta, Case No. 7,912. 

A verbal contract for the use of a steam- 
boat for excursion trips, at definite times, for 
definite suras, is a charter, for breach of which 
admiralty has jurisdiction in personam. — Mar- 
shall V. Pierrez, Case No. 9,130. 

A contract for the use of a barge at a stipu- 
lated rate is cognizable in admiralty, and a libel 
may be maintained against the steamboat using 
it.— The Dick Keys, Case No. 3,898; Scott v. 
The Dick Keyes, Id. 12,528. 

Admiralty has jurisdiction of a contract by a 
steamboat, made in connection with the contract 
to transport goods, to collect the price, freight, 
etc., from the consignee, and return the balance 
to the consignor.- The Hardy, Case No. 6,056; 
The St. Joseph, Id. 12,230. 

Admiralty will not take cognizance of a libel 
for a breach of a contract to purchase a carga 
for a vessel with her funds, although such con- 
tract is contained in a charter party stipulating 
for the carriage of the cargo.— Peck v. Laughlin. 
Case No. 10,890. 

"Where a master was instructed, in his home 
port, to sell a cargo at the port of destination 
according to his judgment, and he landed the car- 
go there, and proceeded to dispose of it on 
shore, lield, that this was not a maritime con- 
tract, cognizable in an admiralty court.— Water- 
bury V. Myrick, Case No. 17,253. 

Where a master so employed abandoned the 
sale of the cargo in order to effect a salvage 
service in a vessel procured by pledging the pro- 
coeds of the cargo, lield, that this was a breach 
of contract, for which no action lay in a court 
of admiralty. — Waterbury v. Myrick, Case No. 
17,253. 

Admiralty has jurisdiction of a libel to recov- 
er damages in the nature of demurrage, although 
there is no stipulation for demurrage in the bill 
of lading.— Sheppard v. Philadelphia Butchers'^ 
Ice Co., Case No. 12,757. 

Admiralty has no jurisdiction of a suit for 
breach of a contract for rent of bar privileges 
thereon.— The Illinois, Case No. 7,005. 
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— Executory contracts relating 
to maritime matters. 

Admiralty has no jurisdiction OTCr preliminary 
contracts leading to maritime contracts, irre- 
spective of the name given to them.— The Trib- 
une, Case No. 14,171. 

Admiralty has no jurisdiction to enforce spe- 
cific performance of an agreement relating to 
maritime affairs.— Davis v. Child, Case No. 3,- 
628; Deely v. The Ernest & Alice, Id. 3,735. 

Admiralty has no jurisdiction to entertain a 
lihel for a specific performance of an executory 
contract of sale.— The Kynoch v. S. C. Ives, 
Case No. 7,958. 

An action in rem cannot be maintained against 
a vessel for the breach of a contract in refus- 
ing to accept materials or supplies to be fur- 
nished. Case No. 7,038 reversed.— The Cabarga, 
Case No. 2,276. 

Admiralty has no jurisdiction of a contract 
of partnership to engage in maritime commerce. 
—The Crusader, Case No. 3,456. 

A contract to form a partnership to purchase 
a vessel is not maritime. — ^Turner v. Beacham, 
Case No. 14,252. 

Admiralty has no jurisdiction of matters lead- 
ing to a charter party or stipulations and rep- 
resentations not embraced therein. — Balchen v. 
The Eli "Whitney, Case No. 792a. 

Admiralty has no jurisdiction over contracts 
leading to policies of marine insurance. — An- 
drews v. Esses Fire & Marine Ins. Co., Case 
No. 374. 

An executory contract for transportation by, 
or for the service of, a vessel is not a maritime 
contract, and does not create a lien on the ves- 
sel, and admiralty has no jurisdiction thereof. 
To make such contract maritime, the vessel 
must have entered upon its performance. — The 
Edwin V. Naumkeag Steam' Cotton Co., Case 
No. 4,301; The General Sheridan, Id. 5,319;, 
The Pauline, Id. 10,848; Kynaud v. The Rich- 
ard Cobden, Id. 12,191; Torices v. The Winged 
Racer, Id. 14,102; Vandewater v. The Yankee 
Blade, Id. 16,847; The William Fletcher, Id. 
17,692; Hannah v. The Carrington, Id. 6,029. 
CONTRA, see The Flash, Case No. 4,857; 
The Pacific, Id. 10,643; Quirk v. Clinton, Id. 
11,518. QUERY, see Rich v. Parrott, Case No. 
11,760. 

A libel in rem will lie for the refusal to re- 
ceive on board, and the refusal to deliver, cargo 
pontracted by the master to be carried from New 
York to Broolilyn, where part of the cargo was 
received on board.— The Flash, Case No. 4,857. 

Admiralty has jurisdiction of a personal ac- 
tion by a charterer against the owner of a ves- 
sel for damages in not proceeding to the port of 
loading.— Oakes v. Richardson, Case No. 10,- 
390. 

Where, under a charter of a vessel, the char- 
terer put a cargo on board, and then took it out 
and refused to fulfill the charter party, alleging 
that it had been violated by the owner of the 
vessel, and the charter party gave to the owner 
a lien on the cargo for a breach by the charter- 
er, the lien attached as soon as the cargo was 
put on board, and the owner could libel the car- 
go in rem in the admiralty for the breach. — The 
Hermitage, Case No. 6,410. 

§ 16. — Hepairs and supplies to ves- 
sel. 

The district courts of the United States have 
a general admiralty jurisdiction in rem in suits 
brought by material men against foreign ships, 
and in cases of domestic ships where the local 
law gives a lien.— Wick v. The Samuel Strong, 
Case No. 17,607. 

The question of the right to sue ship or freight 
or master or owner for supplies or repairs does 
not depend on the twelfth rule, but on the gen- 



eral admiralty and maritime law. — ^The Eledona, 
Case No. 4.340. 

Admiralty has jurisdiction of suits in favor- 
of material men. — The Jerusalem, Case No.. 
7,294. 

The jurisdiction in admiralty over a contract 
for repairs or supplies to a vessel depends upon 
her character, and not upon the manner in 
which she is actually employed.— Reppert v. 
Robinson, Case No. 11,703. 

The repair of a canal boat used and navi- 
gated on tide waters, although used partly on 
inland navigation, is a maritime contract, and 
mechanics and material men may enforce their 
rights thereunder in admiralty. — McLelland v. 
The Robert Morris, Cas. No. 8,896. 

Admiralty has no jurisdiction of a claim for 
repairs to a canal boat navigating the interior 
canals of a state, and repaiired at a point on a 
river -where the tide ebbs and flows. — Boon v. 
The Hornet, Case No. 1,640. 

As the laws of Pennsylvania provide a rem- 
edy in the state court for ship-n'rights and ma- 
terial men at the port of outfit, admiralty will 
not take jurisdiction of material men's claims 
at the port of outfit. — Gardner v. The New Jer- 
sey, Case No. 5,233. 

Admiralty has jurisdiction to enforce a claim 
for materials and supplies by libel in personam, 
without regard to the existence of a lien on the 
vessel therefor. — Schultz v. Bosman, Case No. 
12,488. 

A contract for repairs in a home port is with- 
in the jurisdiction of admiralty as to the per- 
son. — Schuchardt v. The Angelique, Case No. 
12,483b. 

Admiralty has jurisdiction in the case of a 
contract for repairs or supplies to a domestic 
ship, to determine to -whom the credit was giv- 
en and who is liable for the amount. — Turner 
V. Beacham, Case No. 14,252. 

A contract made on land by a shipwright to 
repair a vessel in his shipyard is not maritime, 
and admiralty has no jurisdiction of a libel 
in personam for negligence or delay in perform- 
ing it. — Ransom v. Mayo. Case No. 11,571; 
Ransom v. Mayo, Id. 11,571a. 

Under rule 12 of 1845, the admiralty courts 
have no jurisdiction over suits in personam 
brought by material men to enforce payment of 
their claims for supplies furnished at the home 
port.— Merritt v. Sackett, Case No. 9,484. 

When a lien is claimed for labor and materi- 
als furnished in fitting out a vessel for sea,, 
the admiralty courts of the United States ob- 
serve the lex loci contractus, and grant or re- 
fuse the remedy sought, according as it is al- 
lowed or denied by that law. — The Infanta» 
Case No. 7,030. 

§ 17. Bottomry. 

Admiralty jurisdiction over contracts de- 
pends principally upon their subject-matter; 
and in cases of bottomry it is not the absolute 
necessity of the loan that gives jurisdiction. — 
The Mary, Case No. 9,187. 

Admiralty has jurisdiction over a bottomry 
bond given by the owner in a home port, where 
there is an express pledge as security. — ^The 
Draco, Case No. 4,057. 

Admiralty has jurisdiction over a bottomry 
bond, when made by- the owner, as well as 
when made by the master. — ^The Mary, Case' 
No. 9,187. 

Admiralty has no jurisdiction to enforce a 
bottomry bond given in the home port for mon- 
ey not used, and not intended to be used, for 
the purposes of the voyage. — Knight v. The At- 
tila. Case No. 7,881. 

A bond executed as an hyi)otheeation of a 
vessel, but not upon the principles which gov- 
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orn such securitj-, cannot be enforced in ad- 
miralty.— Hurry v. The John & Alice, Case No. 
0.928. 

§ 18. Marine insnraxice. 

A policy of marine insurance is a maritime 
contract, and therefore of admiralty jurisdio- 
tion.—De Lovio x. Boit, Case No. 3,776: Glou- 
cester Ins. Co. V. Younger, Id. 5,487; Hale v. 
Washington Ins. Co., Id. 5,916. 

§ 19. ^Srharfage. 

A contract for wharfage is a maritime con- 
tract, and enforceable in admiralty.— The Kate 
Tromaine, Case No. 7,622; The Ann Ryan, Id. 
428; Atlantic Dock Co. t. AVenberg, Id. 622. 
CONTRA, see Delaware River Storage Co. v. 
The Thomas, Case No. 3.769; Squires v. The 
Charlotte YauderbUt, Id. 13,271. 

A claim for wharfage for a period during 
which a vessel lay sunk in a pier cannot be en- 
forced in admiralty.— Taylor v. The Joseph 
AValker, Case No. 13,795. 

See, further, "Wharves," § 6. 

§ 20. ShipTmilding contracts. 

A contract for building a ship or for work 
or materials used in her construction is not a 
maritime contract, and admiralty has no ju- 
risdiction thereof.— Allair v. The Francis A. 
Palmer, Case No. 203; Clinton v. The Han- 
nah, Id. 2.898: The Coernine, Id. 2,944; Fos- 
ter v. Ellis. Id. 4,968; Ludington v. The Nu- 
cleus, Id. 8,598; The Norway, Id. 10,359; 
Young V. The Orpheus, Id. 18,169. CONTRA, 
see The Hull of a New Ship, Case No. 6,859; 
The Charles Mears, Id. 10,766; Read v. HuU 
of a New Brig. Id. 11,609; The Richard Bus- 
teed, Id. 11,764. 

Contracts for materials furnished at the home 
port, in building steamboats and other vessels, 
are not within Act Feb. 26, 1845, extending the 
jurisdiction of the district courts to certain 
cases upon the lakes and navigable waters 
connected therewith. — Ludington v. The Nu- 
cleus, Case No. 8,598. 

The district court in admiralty has no juris- 
diction of a libel in personam against the build- 
er of a vessel, after its delivery, for breach of 
the written contract under which it was built. 
Case No. 3,482, reversed.— Cunningham v. Hall, 
Case No. 3,481. 

Admiralty has jurisdiction of a claim for 
damages for refusal to accept boats built un- 
der contract with the master of the vessel. 
Case No. 2,276, reversed. — IngersoU v. The 
Carbarga, Case No. 7,038. 

A contract to furnish a ship with the means 
of propulsion, or to change the mode of her pro- 
pulsion, after she is launched and afloat, is not 
a contract to build a ship, and is maritime. — 
The Eliza Ladd, Case No. 4,364. 

Admiralty has jurisdiction of a contract to 
furnish materials for the equipment of a ves- 
sel after she is launched and afloat on naviga- 
ble waters. — The Revenue Cutter, No. 2, Case 
No. 11,714. 

Work done in fitting a vessel for navigation 
after the hull is launched, where it was loaded 
with flour for ballast, and towed to the place 
where the work was done, held done in build- 
ing the vessel.— The Iosco, Case No. 7,060. 



21. 



To-wage contracts. 



It is no objection to admiralty jurisdiction of 
a claim for negligent towage that the con- 
tract of towing was to be performed within the 
bodv of the state, or within a harbor. — Leonard 
.V. The Yolimteer, Case No. 8,200. 

A contract to tow a canal boat in New York 
harbor is a maritime contract, and gives rise 
to a lien enforceable in admiralty. — The W. J. 
Walsh, Case No. 17,922. 



Admiralty has jurisdiction of a libel for an 
injury to a tow from negligent navigation of 
the tug, in the performance of a contract of 
towage between Albany and New York. — The 
Brooklyn, Case No. 1,938. 

Admiralty has no jurisdiction in case of 
breach of towage contract on tlie Hudson river 
between Kingston and Albany between resi- 
dents of New York.— Abbey v. The Robert L. 
Stevens, Case No. 8. 

Towage services on the Great Lakes are 
maritime. — The Acadia, Case No. 24. 

Admiralty has jurisdiction of a suit for ser\- 
ices of a tug in hauling off a vessel aground.— 
The Clarion, Case No. 2,795. 

§ 22. ^-^ Passenger contracts. 

A contract to transport a passenger on th«» 
high seas or on tide water is a maritime con- 
tract, and within .the admiralty jurisdiction 
both in rem and in personam. — Marshall v. Ba- 
zin, Case No. 9,125; Stone v. The Relampago. 
Id. 13,480. 

A contract for an excursion trip by steamer 
between Philadelphia and Cape May is a mari- 
time contract, and within the admiralty juris- 
diction.— Woolston v. The John A. Warner. 
Case No. 18,033. 

A passenger between ports in the same state 
on a steamer on the Mississippi river making a 
trip between different states cannot sue in ad- 
miralty for injuries sustained as such passen- 
ger.— Whitaker V. The Fred Lorents, Case No. 
17,527. 

A contract for the carriage of a passenger, 
with stipulations as to the manner in which 
the vessel should be fitted up, and the nuijiber 
to be carried, is of admiralty jurisdiction in its 
entirety.— The Pacific, Case No. 10,643. 

Admiralty has jurisdiction of an action by 
a passenger against a steamship for breach of 
a contract of passage as to the accommoda- 
tions afforded. — ^The Hammonia, Case No. 0.- 
006. 

A libel by passengers, charging that the mas- 
ter and owners, in disregard of their duty, de- 
prived libelants of reasonable food and drink, 
and subjected them to cruelties and indignities, 
states a case of admiralty jurisdiction.— M'Afoo 
V. The Creole, Case No. 8,655. 

Admiralty has jurisdiction of an action 
brought to recover the value of the baggage of 
a passenger, stolen from her room on board a 
passenger steamer. — Walsh v. The H. M. 
Wright, Case No. 17,115. 

§ 23. Services in general. 

If services or a contract properly concern a 
vessel and her owners, they are maritime serv- 
ices, and can be sued against the owners of a 
domestic vessel in a court of admiralty, or in 
rem against a foreign vessel. — The George T. 
Kemp, Case No. 5,341. 

The nature of a contract or service, and not 
the question whether the contract is made, or 
the service is rendered, on the land or on the 
water, is the proper test in determining admir- 
alty jurisdiction. — Wortman v. Griffith, Case 
No. 18,057. 

A contract of a special nature is not cogniza- 
ble in the admiralty merely because the con- 
sideration of the contract is maritime service. 
The whole contract must, in its essence, bf 
maritime, or for compensation for maritime 
services. — Plummer v. Webb, Case No. 11,233. 

Where no materials are furnished or labor 
bestowed in the refitment or reparation of ves- 
sels, services which are entitled to take the 
rank and character of maritime are such as are 
performed in aid of the ship's company or the 
navigation of the vessel, and are rendered 
Avhile she is afloat upon tide waters. — The Har- 
riet, Case No. 0,097. 
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To impart a maritime character to personal 
services rendered in or upon a vessel, they must 
he connected -vrith the reparation or 'betterment 
of the vessel, or be rendered in aid of her navi- 
Kation directly by labor on the vessel,, or m sus- 
tenance and relief of those who conduct her 
operations at sea.— Gurney v. Crockett, Case 
No. 5,874. 

§ 24. Services to vessel in port. 

Where contracts are made between .o-wners 
of a vessel and carpenters and others to per- 
form service on land, or within the body of 
a county, the admiralty has -no iurisdiction. — 
North V. The ISagle, Case No. 10,369. 

Admiralty has no jurisdiction of a suit by 
shipping masters to recover for services in pro- 
curing a crew to navigate a vessel from one 
port to another in the same state.— Scott v.' The 
Morning Glory, Case No. ■12,542. 

Admiralty has jurisdiction of a claim for 
seivices in hauling a vessel on ways and for a 
per diem while she is on the ways, and being 
repaired- bv another person.— "Wortman v. Grif- 
fith, Case No. 18,057. . 

Work done upon a vessel in the dry dock, in 
scraping her bottom preparatory to coppering 
. her, is not of Ji maritime character, and com- 
pensation for such labor cannot be recovered in 
admiralty.— Bradley v. BoUes, Case No. 1,773. 

Services rendered in compressing cotton in a 
cotton press for the purpose of arranging the 
bulk for more convenient carriage and stowage 
are not jnaritime in their character. — ^The 
.Toseph Cunard, Case No. 7,535; United Hy- 
draulic Cotton-Press Co. v. The Alexander Mc- 
Neil, Id. 14,404. 

Admiralty has no jurisdiction of a claim for 
wages of a seaman for the time he was en- 
gaged in repairing, the vessel, which had been 
sunk in port and raised again. — ^The M. M. 
Caleb, Case No. 9,682. 

Admiralty has jurisdiction of a contract, 
made between the master of a ship and a 
cooper, to 'put the cargo of the ship in landing 
order, the services being rendered partly on the 
ship and partly on the wharf, but before the 
delivery of the cargo. — ^The Onore, Case No. 
10,538. 

Services rendered by a fireman on board a 
British ship while at the dock at Liverpool do 
not give to the demand for wages a maritime 
character of which admiralty can take cog- 
nizance. — Graham v. Hoskins, Case No. 5,669. 

Admiralty has no jurisdiction of a claim for 
services in watching a vesSel in port while 
moored to a wharf. — ^The Harriet, Case No. 
6,097; Levering v. Bank of Columbia, Id. 8,- 
287; Russell v. Barkman, Id. 12,151. 

A seaman whose wages have been paid up to 
the end of the voyage, but who remains on 
board afterwards, while the vessel is moored 
at the wharf, has no claim for services en- 
forceable in admiralty.— Phillips v. The Thomas 
Scattergood, Case No. 11,106. 

A contract to work at a certain rate per day 
in port in putting in machinery in a vessel is 
not a maritime contract, and will not support 
an action in rem in the admiralty. — ^Walter v. 
The Kamchatker, Case No. 17,119. 

A person employed to visit a. vessel at an- 
chor, from time to time, to see to her safety, 
ventilate her, try her pumps, and the like, can- 
not maintain a suit in admiralty to recover his 
compensation for such services. — Gurney v. 
Crockett, Case No. 5,874. 

Services rendered by one employed to visit 
a vessel at anchor, from time to time, in getting 
the vessel under way, and navigating her to 
another anchorage, are maritime in their char- 
acter.— Gurney V. Crockett, Case No. 5,874. 



§ 25. Stevedores* services. 

The .contracts of stevedores for loading or im- 
loading a vessel -are maritime in their nature, 
and admirally has jurisdiction of claims for 
services thereunder.- The George T. Kemp, 
Case No. 5,341. CONTRA, see The Circassian, 
Case No. 2,722; Paul v. The Ilex, Id. 10,842; 
The Amstel, Id. 339; Cox v. Murray, Id. 
3,304; Coyne v. The Alexander McNeil, Id. 
3,312a; Kegan v. The Amaranth, Id. T.646; 
Regan v. Same, Id. 11,664; The A. R. Dun- 
lap, Id. 513; The Joseph Cunard, Id. 7,535; 
McDermott v. The S. G. Owens, Id. 8,748. 

§ .26. — Services connected Trith. navi- 
gation. ' 

A contract to sail a vessel in co-partnersbip 
for a share of the earnings affords no remedy 
in rem for wages. — ililne v. Huber, Case No. 
9,617; Same v. The John Cook, Id. 9,617a. 

A contract relative to Tserviees on board a 
vessel on the sea or within tide waters cannot 
be enforced in admiralty, unless the service 
is essentially maritime. — Thackarey v. The 
Farmer of Salem, Case No. 13,852. 

To entitle a person employed on board a 
vessel to sue in admiralty for wages, the serv- 
ices rendered must contribute to the preserva- 
tion of lie vessel or those employed in her 
navigation.— Trainer v. The Superior, Case No. 
14,136. 

Admiralty has no jurisdiction of a suit in rem 
for wages of persons employed on a vessel as 
musicians,— Trainer t. The Superior, Case No. 
14,136. 

Services by seamen upon a vessel sailing be- 
tween Philadelphia and ports on the Chesa- 
peake Bay, employed as laborers to obtain a 
cargo of oysters for purposes of transplanting, 
Jicld maritime.- Hart v. The Enterprise, Case 
No. 6,151. 

The pilot, deck hands, engineer, and firemen 
on board of a steamboat are entitled to sue in 
the admiralty for their wages.— Wilson v. The 
Ohio, Case No. 17,825. 

A libel in rem cannot be maintained for serv- 
ices in navigating a raft of logs.— Raft of 
Cypress Logs, Case No. 11,527. 

Persons employed to load, navigate, and un- 
load a vessel plying between two adjoining^ 
ports principally for the transportation of stone, 
she being licensed for the coasting trade, and 
being propelled by sails and the usual apparatus 
of a coaster, are performing services maritime 
in their character.— The Canton, Case No. 2,- 
388. 

Seamen on a small licensed coasting vessel- 
employed in taking paving stones from Marsh- 
field and Scituate Beaches to Boston have ai 
lien for their wages, enforceable in admiralty.. 
—Lee V. Guardian Life Ins. Co., Case No. 8,- 
190. 

Services rendered by the mate and engineer 
■of an enrolled steamer employed in towing- 
vessels in and about a harbor are maritime in 
their character. — ^The May Queen, Case No. 
9,360. 

A contract for services on hoard a vessel em- 
ployed in transporting fuel across the Dela- 
ware river cannot be enforced in admiralty. — ' 
Thackarey v. The Farmer of Salem, Case No, 
13,852. 

A contract for wages on a voyage between 
ports of adjoining states on tide water is with- 
in the jurisdiction of admiralty, and may be 
enforced by a suit in rem. — Smith v. The Pe- 
kin, Case No. 13,090; Wilson v. The Ohio, Id. 
17,825. 

Admiralty has jurisdiction of a libel by mar- 
iners for wages against a vessel plying on 
navigable waters entirely within one state. — 
The Sarah Jane, Case No. 12,349. 
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The district court has no jurisdiction in rem 
for seamen's wajjes for services exclusively 
within the state. — ^Brooks v. The Peytona, Case 
No. 1,959. 

A mariner rendering services on board of a 
vessel carrying coal between Philadelphia and 
New York upon tide waters, though she be 
stripped of sails and masts, and be towed by 
steamboats, may proceed in rem against such 
vessel for his wages. — ^The D. C. Salisbury, 
Case No. 3,694. 

Admiralty has jurisdiction of a claim for sea- 
man's wages on a voyage between Cincinnati 
and Pittsburgh on a vessel of more than 10 
tons' burden. — Sheckler v. The Geneva Boxer, 
Case No. 12,735. 

Admiralty has no jurisdiction of a suit for 
wages earned in a voyage on a canal connect- 
ing navigable lakes in different states, though 
& small part of the voyage was on public nav- 
igable waters. — ^ilcOormick v. Ives, Case No. 
8.720. 

A lien for wages arises from maritime serv- 
ices to a boat plying upon the tide waters of the 
Hudson river, enforceable in rem in admiralty. 
— Pierce v. The Victory, Case No. 11,149a. 

A hand on board a sloop of over 50 tons ply- 
ing on the Hudson river, between New York 
and Catskill, is a seaman, and entitled to sue 
in personam in admiralty for wages. — Martin v. 
Acker, Case No. 9.155. 

Unless it be shown that the remedy in the 
local court is doubtful, admiralty may refuse to 
take jurisdiction of a libel for wages filed by a 
seaman hired to serve on a small vessel navi- 
gating the Hudson river, it appearing that he 
knew the residence and responsibility of the 
owner. — ^The Bolivar, Case No. 1,609. 

Admiralty has no jurisdiction of a contract 
for the navigation of a boat on the Brie canal 
from Albany to Rochester, and back to Albany 
and Now York. — Davis v. The Enterprise, Case 
No. 3,032. 

Admiralty has jurisdiction of a suit by a 
father for wages earned by his minor son by 
maritime services. — Plummer v. Webb, Case 
No. 11,233. 

A master may maintain a suit in personam in 
the admiralty for wages, or for compensation 
in the nature of wages. — Hammond v. Esses 
Fire & Marine Ins. Co., Case No. 6,001. 

The master of a vessel exclusively engaged in 
navigating the interior waters of one state may 
maintain a libel in rem for his wages and ad- 
vances, when a lien therefor is created by the 
state law. — Whitney v. The Mary Gratwick, 
Case No. 17,591. 

No suit for services performed by the master 
as a factor, or m any other character except 
that of master, is cognizable in the admiralty. 
—Willard v. Dorr, Case No. 17,680. 

A contract by the master employing another 
as nominal master for a particular purpose may 
be sued on in admiralty as to the wages stipu- 
lated, but not as to a further stipulation for 
an additional sum in case the voyage should be 
altered or discontinued. — L'Arina v. Manwar- 
ing, Case No. 8,089. 

§ 27. Pilotage. 

Admiralty has jurisdiction in personam as 
well as in rem for pilotage to, from, and on the 
sea. — The Anne, Case No. 412. 

A contract for pilotage, to be performed 
wholly Avithin a state, cannot be enforced in 
admiralty. — Harrison v. The Anna Kimball, 
Case No. 6,132. CONTRA, see The Wave, 
Case No. 17,297; Same v. Hyer, Id. 17,300. 

Admiralty has jurisdiction notwithstanding 
pilotage services were rendered under a state 
law.— The Alaska, Case No. 129. 



Congress having adopted the New York laws 
relating to pilots previous to tite passage of the 
judiciary act, the admiralty courts have no 
jurisdiction of eases for pilotage services there- 
under. Case No. 17,297 reversed.— The Wave 
V. Hyer, Case No. 17,300. 

The claim under a state law for half pilotage 
on a tender and refusal of services is not a 
mere penalty, but depends upon a quasi con- 
tract, which is maritime in its nature, and 
admiralty has jurisdiction thereof. — The Ameri- 
ca, Case No. 289; The George S. Wright, Id. 
5,340; The California, Id. 2,312; Banta v. 
McNeil, Id. 966; The Kalmar, Id. 7,601. 
CONTRA, see Leitch v. The George Law, Case 
No. 8,223; Harrison v. The Anna Kimball, Id. 
6,132; The Robert J. Mercer, Id. 11,891; Arcu- 
larius v. Staples, Id. 509b. 

The remedy given by the state law against the 
consignee is cumulative merely. — The George S. 
Wright, Case No. 5,340. 

§ 28. Salvage. 

Admiralty has exclusive jurisdiction of claims 
for salvage on the high seas and all public navi- 
gable rivers. — ^Brevoor v. The Fair American, 
Case No. 1,847; The John Gilpin, Id. 7,345; 
Williams v. The Jenny Lind, Id. 17,723; Cheese- 
man V. Two Ferry Boats, Id. 2,633. 

Admiralty has jurisdiction in rem to recover 
for salvage services, though rendered under a 
contract for a fixed compensation not dependent 
upon the result. — ^The A. D. Patchin, Case No. 
87; Gager v. The A. D. Patchin, Id. 5.170; The 
Circassian, Id. 2,723; The Louisa Jane, Id. 
8,532; The Williams, Id. 17,710. 

Courts of admiralty in the United States have 
jurisdiction over claims for salvage upon waters 
within the ebb and flow of the tide, though 
within the body of a state. — ^The Wave, Case 
No. 17,297. 

Admiralty has jurisdiction of salvage services 
on a river navigable from the ocean for vessels 
of 10 or more tons burden. — ^M'^illiams v. The 
Jenny Lind, Case No. 17,723. 

Services rendered in raising a floating dry 
dock are not maritime, and admiralty has no ju- 
risdiction of a suit therefor. — Salvor Wrecking 
Co. V. Sectional Dock Co., Case No. 12,273. 

A claim for salvage service in saving a raft 
of timber may be maintained in a court of ad- 
miralty, if there is no local custom making the 
service gratuitous. — Fifty Thousand Feet of 
Timber, Case No. 4,783. 

The admiralty jurisdiction extends to a sal- 
vage suit for services rendered from the land in 
completion of services rendered by other sal- 
vors at sea. — ^The Huntsville, Case No. 6,916. 

The admiralty jurisdiction extends to a sal- 
vage suit by a .city fire department for services 
rendered from the land to a burning vessel 
brought to the city's wharves. — ^The Huntsville, 
Case No. 6,916. 

Admiralty has jurisdiction in the case of sal- 
vage for a retaking on land of property captur- 
ed by pirates. — Davison v. Seal-Skins, Case No, 
3,661. 

The jurisdiction of the federal district court 
in cases of salvage is not confined to American 
property or to cases occurring in American wa- 
ters. — ^TS^'estern Transp. Co. v. The Great West- 
ern, Case No. 17,443. 

Where a tug is hired at a certain sum per day 
to assist a vessel reported aground, and proceeds 
to the spot, and returns without having rendered 
any assistance, the vessel having been floated in 
the meantime, an action in rem will lie for the 
stipulated compensation. — The Williams, Case 
No. 17,710. 

See, also, "Salvage," § 58. 
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§ 29. Liens. 

Admiralty Has general jurisdiction to enforce 
all maritime liens —Davis v. Child, Case No. 
3.628; Drinkwater v. The Spartan, Id. 4,08o. 

Admiraltj' has jurisdiction over such liens only 
as arise from ■n'ork scad labor connected ^'ith 
maritime affairs, navigation, or- shipping.— Kead 
V. Hull of a New Brig, Case No. 11,609. 

Admiraltv will take cognizance, under a local 
laAV giving* a lien on vessels, of all contracts or 
charges of an admiralty or maritime nature, 
though no lieu was given by the general man- 
time law; but otherwise as to contracts or 
charges not of an admiralty or a mantinie na- 
ture.— Boon v. The Hornet, Case No. 1,640; 
Griffenberg v. The John Laughlm, Id. 5,S11. 

Where a shipwright, who has repaired a do- 
mestic vessel, retains possession, he has a lien 
under the common law which admiralty will en- 
force bv proceedings in rem.— The Marion, Case 
No. 9,087. 

A wharfinger's lien cannot be enforced in ad- 
miraltv against a domestic vessel, as he is not 
a material man within rule 12, in relation to 
the liens given by the local law.— Russel v. The 
Asa R. Swift, Case No. 12,144; The Gem, Id. 
5,303. 

Where the local law provides for proceedings 
in rem against domestic vessels, but gives no fien 
before seizure, admiralty has no jurisdiction, un- 
der rule 12, which provides that proceedings m 
rem may be bad in the admiralty courts against 
domestic ships "when by the local law a lien is 
given."— The Samuel Strong, Case No. 17,607 



A material man, whose only lien is given by a 
state law, and has by that law been devested, is 
not entitled to sue in the United States courts.— 
The Golden Gate, Case No. 574, 

A libel in rem will lie for tolls imposed by a 
state statute in favor of corporations organized 
for the improvement of rivers and harbors. — 
The St. Joseph, Case No. 12,280. 

The lien on the ship for wages, given to mas- 
ters of British vessels by the law of the flag, 
tliough not existing under the maritime law, may 
be enforced in the admiralty courts of the Unit- 
ed States.— The Havana, Case No. 6,226. 

Admiralty has no jurisdiction of a claim for 
state and county taxes assessed against a steam- 
boat.— The Bradich Johnson, Case No. 1,770. 

The acceptance of notes as a litiuidation of a 
claim for breach of a charter party, but not in 
satisfaction thereof, will not bar the admiralty 
jurisdiction where the notes are surrendered in 
court for cancellation.— Sheafe v. Kimball, Case 
No. 12,729a. 

An agreement that a wrecked vessel shall be 
responsible for blocks used in getting her afloat, 
and for their hire, does not create any hypotheca- 
tion which admiralty can enforce.- Squire v. One 
Hundred Tons of Iron, Case No. 13,270- 

The equitable lien of a part owner and ship's 
busband on the share of the other owners for 
advances and disbursements, if any, will not 
enable a court of admiralty to take an account 
and enforce it. Case No. 8,086 reversed.- The 
Larch, Case No. 8,085. 

§ 30. Torts— Maxitime torts in general. 

For a wrong committed on the high seas or 
tide waters, for which trespass on the case would 
lie at common law, admiralty has also jurisdic- 
tion.— Smith V. Wilson, Case No. 13,128. 

Congress has no authority to legislate in re- 
spect to damages done on land within the body 
of a state by a vessel upon public navigable wa- 
ters.— King V. American Transp. Co., Case No. 
7,787. 

Admiralty has jurisdiction over all maritime 
torts.— West v. The Uncle Sam, Case No. 17,- 



1 427; Martins v. Ballard. Id. 9,175; The Amia- 
ble Nancy, Id. 831; Tbe Martha Anne, Id. 9,146. 

M-aritime torts, over which admiralty has ju- 
risdiction, are unlawful acts, injurious to oth- 
ers, independent of contract, happening or be- 
ing committed upon the sea or tide waters.— 
Philadelphia & Havre De Grace Steam Tow- 
Boat Co. V. Philadelphia, W. & B. R. Co., Case 
No. 11,085. 

The admiralty jurisdiction as to torts depends 
upon locality, and is limited to torts committed 
on the high seas, or within the ebb and flow of 
the tide.— Thomas v. Lane, Case No. 13,902; 
De Lovio v. Boit; Id. 3,776. 

Admiralty courts will take cognizance of cases 
of collision within harbors and upon rivers where 
the tide ebbs and flows, although within the body 
of a county.— The Washington Irving, Case No. 
17,242a. 

Admiralty has jurisdiction in a cause of col- 
lision between vessels when the injury is re- 
ceived in a slip between piers or wharves, where 
the tide ebbs and flows.— The Lotty, Case No. 
8,524. 

Admiralty has jurisdiction over cases of colli- 
sion upon inland canals.— The Monitor, Case No. 
9,708. 

Admiralty has jurisdiction in the case of a 
tort committed by collision on an artificial ship 
canal connecting navigable waters which are 
within that jurisdiction.— The Oler, Case No. 10,- 
485. 

Tort committed upon the Welland Canal con- 
necting Lakes Erie and Ontario, though within 
the body of Canada, is within admiralty juris- 
diction.— Scott V. The Young America, Case No. 
12,549. 



Admiralty has jurisdiction in cases of collision 
upon tide waters in Chesapeake Bay or its trib- 
utary rivers.— Taylor v. Harwood, Case No. 13,- 
794. 

Seizure of a vessel by force in Long Island 
Sound is a maritime tort, of which the federal 
courts have jurisdiction in rem and in personam. 
—The Martha Anne, Case No. 9,146. 

Seizure of a vessel in Long Island Sound, un- 
der warrant of a justice of the peace of the 
town of Oyster Bay, for the arrest of persons 
violating the rights of fishery in that bay, is a 
maritime tort. — The Martha Anne, Case No. 
9,146. 

The jurisdiction over marine torts depends up- 
on the locality of the wrong, and not upon its 
extent or character, or the relation of the per- 
son injured. — The Highland Light, Case No. 
6,477, 

The locality of an injury is the locality of the 
thing injured, not of the thing causing the in- 
jury.— The Maud Webster, Case No, 9,302. 

Admiralty has jurisdiction in the case of a 
tort which originated in port, but did not be- 
come a completed act until carried out upon 
navigable tide waters.— The Yankee v. Galla- 
gher, Case No. 18,124. 

If a tort committed partly on land and partly 
on the high seas be one continued act, admiralty 
has jurisdiction over the whole matter.- Steele 
V. Thacher, Case No. 13,348. CONTRA, see 
The Yankee v. Gallagher, Case No. 18,124. 

The district courts in admiralty have juris- 
diction of torts committed on the high seas, 
without reference to the nationality of the par- 
ties or vessel.— Bernhard v. Greene, Case No. 
1,349. 

The master of a. scow took, without authority, 
a lighter lying in a fish pond staked off from the 
Detroit river, and used it in carrying wood from 
the shores of Lake St. Clair to the scow, and 
neglected to return it. Held, that admiralty had 
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jurisdiction in rem for the tort. — The Florence, 
Case No. 4,880. 

The general maritime law gives a lien for a 
maritime tort upon the offending vessel which 
travels with the vessel, into whosesoever hands 
she may go, and irrespective of the place of 
transfer.— The Avon, Case No. 680. 

The proceeding in rem to enforce a lien for 
damages caused by a collision is not process, or 
a part of the lex fori.— The Avon, Case No. 680. 

A forcible deportation of a citizen to a for- 
eign country in an American ship, commanded 
by an American master, in pursuance or exe- 
cution of a sentence of banishment of an illegal 
and self-constituted bodv of men, is a marine 
tort.— Gallagher v. The Yankee, Case No. 5,19(3; 
The Yankee v. Gallagher, Id. 18,124. 

No damages can be recovered in admiralty 
for injury to character, etc., by such sentence, 
or from protracted exile caused by fear to re- 
turn.— Gallagher V. The Yankee. Case No. 5,196. 

The master of the vessel who willingly and 
knowingly carries such sentence into execution 
is liable for exemplary damages. — Gallagher v. 
The Yankee, Case No. 5,196. 

A parent may maintain a libel in the ad- 
miralty for the wrongful abduction of his child, 
and carrying him beyond the sea.— Steele v. 
Thacher, Case No. 13,348; Stephetis v. Felt, Id. 
13,3GS; Plummer v. Webb, Id. 11,233. 

A libel may be maintained by the father in the 
admiralty for the consequential damages result- 
ing from an assault ana battery of his minor 
child on the high seas.— Plummer v. Webb, Case 
No. 11,234. 

The fact that the abduction of libelant's son, 
for service in a voyage on the high seas, began 
in port, did not prevent the abduction from con- 
stitutmg a maritime tort. The tort was eon- 
tmuing through the entire voyage.- Plummer v. 
Webb, Case No. 11,233. 

Admiralty has jurisdiction to try the ques- 
tion of unlawful seizure of maritime property 
for taxes or duties.— The North Cape, Case No. 
10,316. 

Admiralty has jurisdiction of a libel by own- 
ers against the master for satisfaction of the 
damages sustained in consequence of a wrong- 
ful capture made by him.— Bean v. Angus, Gise 
No. 3,702. 

§ 31. Injuries to vessels or otiaer 

property. 

As respects torts, the admiralty jurisdiction 
depends entirely on the locality, not on the char- 
acter of the object injured or inflicting the in- 
jury.— Simpson v. The Ceres, Case No. 12,881. 

Admiralty has jurisdiction of a collision be- 
tween a canal boat and a tug engaged exctu- 
sively in harbor service, and occurring upon 
navigable water, wholly withm the body of a 
county.— The Volunteer, Case No. 16,990. 

Admiralty has jurisdiction of a collision be- 
tween a steam tug and a floating dry dock 
moored to a wharf.— Simpson v. The Ceres, Case 
No. 12.881- 

Admiralty has jurisdiction of a libel against 
a vessel for damages caused by a collision with a 
floatmg bath house.— The M. R. Brazos, Case 
No. 9,898. 

Admiralty has no jurisdiction of a libel for 
injury to a bridge by a vessel.— Lake Shore & M. 
S. B. Co. V. The Neil Cochran, Case No. 7,996; 
The Savannah, Id. 12,384. 

Admiralty has jurisdiction, of an action for 
injuries to a vessel by collision with a pier 
erected, without legal authority, within the nav- 
igable channel of a river. — Northwestern Union 
Packet Co. y. Atlee, Case ^o. 10,341. 



A libel for damage to a pier, which avers 
that the pier is within navigable vfaters and the 
ebb and flow of the tide, and does not show 
that it is part of the land, states a case of ad- 
miralty jurisdiction.— New York v. Hichland. 
Case No. 10,196. 

' A drairalty has no jurisdiction of a libel against 
a vessel to recover for injuries to a wharf from 
a collision.— The Ottawa, Case No. 10,616. 

The court has no jurisdiction over a claim by 
a contractor building a lighthouse on a mud 
shoal for damage caused thereto by being run 
into by a vessel. — ^The Maiid Webster, Case 
No. 9,302. 

Admiralty has jurisdiction of a libel by the 
owners of a vessel for collusive spoliation of it. 
when wrecked under an agreement between the 
master and a salvor.— Church v. Seventeen Hun- 
dred and Twelve Dollars, Case No. 2,713. 

The fact that one vessel is engaged in tow- 
ing another, under a contract for such service, 
does not change her liability for any negligent 
navigation, resulting in injury to the tow, from 
tort to contract, nor deprive the admiralty of that 
jurisdiction which applies to torts committed on 
navigable waters.— The Brooklyn, Case No. 1,- 
938. 

§ 32. — — Personal injuries. 

Admiralty has jurisdiction over a personal tort 
committed on board a vessel in a harbor 
where the tide ebbs and flows. — Borden v. 
Hiern, Case No. 1,655. 

Admiralty has jurisdiction of a personal tort 
committed upon tide waters within a local har- 
bor, where connected with other mattei-s with- 
in admiralty cognizance. — ^Thomas v. Gray, Case 
No. 13,898. 

Admiralty has jurisdiction over a tort com- 
mitted by an otflcer of the vessel against a sea- 
man on board, in relation to the maintenance of 
discipline, while the ship is lying in a port of the 
United States, within the bodv of a eountv.— 
Roberts v. Skolfield. Case No. 11,917. 

Admiralty will not entertain suits for merely 
nominal damages in eases of personal tort^:. 
not involving any other subject-matter. — Barnett 
V. Luther, Case No. 1,025. 

Admiralty has jurisdiction in rem for damages 
for a personal injury caused by a collision be- 
tween two vessels.— Dunstan v. The R. R. Kirk- 
land, Case No. 4,181; Mendell v. The Martin 
White, Id. 9,419. 

The admiralty has jurisdiction of personal 
torts to a passenger on the high seas, commit- 
ted by the master of the ship, and it is imma- 
terial whether such torts be by direct force or 
consequential injuries. — Chamberlain v. Chan- 
dler, Case No. 2,575. 

In actions for personal torts, courts of ad- 
miralty afford to seamen no remedies and no 
privileges to which they would not be entitled 
in courts of common law. — Peterson v. Watson, 
Case No. 11,037. 

§ 33. — — Causing deatli. 

The rule that personal actions die with the per- 
son does not obtain in admiralty. — The Sea 
Gull, Case No. 12,578. 

Admiralty has jurisdiction of a suit by the 
father for consequential damages resulting from 
an assault and battery of his minor child on the 
high seas, though death resulted therefrom.— 
Plummer v. Webb, Case No. 11,234. 

A right of action for a death caused by wrong- 
ful act, given by a state statute, may be enforced 
in admiralty-— The Highland Light, Case No. 
6,477. CONTRA, see Armstrong v. Beadle. 
Case No. 541. 

Damages are recoverable by a libel in rem in 
admiralty, for the wrongful death of a per- 
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son. Independent of statutory remedy. — ^Holly- 
day V. The David Beeves, Case No. 6,625. 

A husband can recover by a proceeding in 
tern, in admiralty, against the -vessel which caus- 
ed the death of his wife, for the injury suifered 
by him thereby.— The Sea Gull, Case No. 12,- 
578. 

Admiralty has jurisdiction in action by the 
wife of a passenger to recover damages fOT the 
death of her husband, caused by negligence of 
the officers of the vessel.— The Charles Morgan, 
Case No. 2,618. 

The district court in admiralty lias jurisdiction 
of a libel for damages for the death of libelant's 
husband in a collision caused 1>y the negligence 
of the vessel libeled.- The Towanda, Case No. 
14,109. 

§ 34. Penalties, forfeittires, and sei- 
zures. 
The admiralty courts will enforce municipal 
regulations which affect the equipment, position, 
or management of vessels within particnlar juris- 
dictions.— Vandewater V. Westervelt, Case No. 
16,846a. 

A libel or forfeiture against a vessel which 
has been seized upon water navigable from the 
sea is a civil cause, of admiralty and maritime 
jurisdiction, and must be tried to the court 
sitting as a court of admiralty, without a jury. 
—The Meteor, Case No. 9,498. 

The place of seizure, in maritime offenses, and 
not the place of committing the offense, gives the 
court jurisdiction in cases of forfeiture in rem. 
—The Octavia, Case No. 10,422, 

Admiralty has jurisdiction of cases of seizure 
and forfeiture on tide waters without as well 
as within the •United States, regardless of for- 
eign territorial authority over the place where 
the seizure was made.— United States v. Arms 
and Ammunitions, Case No. 14,466a. 

An action in rem against the vessel engaged 
in making an unlawful seizure, and in personam 
against her master, will lie in admiralty for the 
tort— The Martha Anne, Case No. 9,146. 

Seizures on water navigable from the sea by 
vessels of 10 or more tons burden are exclusive- 
ly cognizable in admiralty. — Cross v. United 
States, Case No. 3,434. 

Tlie restriction in the judiciary act of 1789, 
confining jurisdiction to waters navigable from 
the sea by vessels of 10 tons burden or more, 
applies exclusively to seizures under the laws 
of impost, navigation, or trade in matters of 
revenue only.— "Western Transp. Co. y. The 
Great "Western, Case No. 17,443. 

Goods seized on land are not subject to con- 
demnation and forfeiture in admiralty. — ^The 
Ariel, Case No. 527. 

Admiralty has jurisdiction of a libel for for- 
feiture of goods for a fraud on the customs laws, 
though part of the goods were seized on land. 
— Two Hundred and Fifty Barrels of Molasses 
V. United States, Case No. 14,293. 

"Where, in case of a seizure for violation of 
the nonimport law, the vessel and part of her 
cargo were seized in the Delaware river, and 
part of the cargo after it had been landed, the 
district court in admiralty lias jurisdiction. — 
Clark V. United States, Case No. 2,837. 

The admiralty jurisdiction, of the district court 
in revenue cases extends only to seizures for for- 
feitures nnder duty laws, as conferred bv Act 
1789, § 9.— United States v. Five Hundred Boxes 
of Pipes, Case No. 15,116. 

The penalty of ?3 per day given by the act of 
May 17, 1848, to passengers put upon short 
allowance of food, must be sued for at law, 
and admiralty has no jurisdiction.- McAfee v. 
The Creole, Case No. 8,655. 



A suit against a vessel and her master to re- 
cover the penalty imposed for failure to enter 
imported goods on the ship's manifest is a civil 
ease of admiralty and maritime jurisdiction. — 
The iMissouri, Case No. 9,652; United States t. 
The Queen, Id. 16,107. 

A vessel may be proceeded against in rem^ 
in the admiralty, to enforce the lien for im- 
porting goods not included in her manifest- 
Act July IS, 1866, § 8.— United States v. The 
IMissouri, Case No. 15,785. 

An information in rem on the admiralty side- 
of the district court for forfeiture under the- 
impost laws is proper. — Clark v. United StateSr 
Case No. 2,837. 

Seizure of the res. before filing of the libel, 
is essential to jurisdiction under a libel for a 
penalty or forfeiture. Case No. 9,329 affirmed^ 
—The ]May, Case No. 9,330. 

The want of a seizure prior to the commence- 
ment of proceedings in a cause of seizure under 
the laws of impost, navigation, and- trade, un- 
der Act 1789, § 9, is "fatal to the jurisdiction,, 
though the objection l>e first taken upon appeal- 
—The Fideliter, Case No. 4,755. 

The district courts, as courts of admiralty,, 
have jurisdiction of the question who are en- 
titled to the proceeds of a seizure as informers 
or otherwise. — Robinson v. Hook, Case No. 11,- 
936. 

§ 35. Captures and prize. 

The common admiralty jurisdiction extends to- 
all things done super altum mare. The prize ju- 
risdiction embraces the whole question of prize,, 
unrestrained by the locality of capture.— John- 
son V. Twenty-One Bales, etc.. Case No. 7,417. 

A court of common law cannot, even incident- 
ally, decide a question of prize. — Maisonnaire v_ 
Keating, Case No. 8,978. 

Admiralty possesses exclusive jurisdiction to 
ascertain who are the captors in a prize case. 
— The Dash, Case No. 3,584. 

Admiralty has exclusive jurisdiction to enter- 
tain suits- on ransom bills.— ^laisonnaire v. 
Keatmg, Case No. 8,978. 

"Where the subject of litigation depends upon 
the question of prize or no prize, it is complete- 
ly within the cognizance of the district courts. — 
United States v. Bright. Case No. 14,647. 

The courts "of the United States have jurisdic- 
tion over all prizes made in ports, as well as 
on the high seas, by virtue of the delegation of" 
admiralty and maritime jurisdiction. — Th6 Emu- 
lous, Case No. 4,479. 

District courts are permanent prize tribunals,, 
and take cognizance of questions of prize by- 
virtue of the general jurisdiction. — ^The Amy 
Warwick, Case No. 341. 

The delegation of admiralty jurisdiction to the- 
federal courts carries with it jurisdiction in 
prize cases, without any specific mention.— Jen- 
nings- v. Carson, Case No. 7,281. 

The admiralty courts of a neutral nation have 
no jurisdiction over prize questions arising be- 
tween belligerents in the case of captures on 
the high seas.— Findlay v. The "William, Case 
No. 4,790; Hernandez v. Aury, Case No. 6,413. 

The prize courts of a belligerent may take ju- 
risdiction of property captured by its cruisers 
while such property is lying in a foreign neutral 
port.— The Ai-abella and The Maderia, Case No. 
501. 

The jurisdiction of the district court does not 
extend to the ease of a capture on the high seas, 
by a privateer lawfully commissioned, of the 
property of an enemy to the sovereign issuing the 
commission. The case is not altered though the 
cjfpture should have been originally made bv 
a proscribed privateer.— Castello v. Bouteille,. 
Case No. 2,504. 
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No suit can be sustained in a neutral tribunal 
agaiast a lawfully commissioned cruiser brought 
within its jurisdiction, to recover damages for a 
supposed illegal capture. — The Invincible, Case 
No. 7,054. 

A French admiralty court having declared that 
the capture of an American vessel by a French 
privateer was unlawful, an admiralty court of 
the "United States will entertain jurisdiction of a 
libel in rem against the French vessel to recov- 
er damages for an unlawful seizure. — ^McGrath 
v. The Candalero, Case No. 8,809. 

Conjunct captures on land of enemy's property 
by both arms of the service are brought with- 
in the prize jurisdiction only by statute. — Unit- 
ed States V. Bales of Cotton, Case No. 16,583. 

Sale on land in the ports of the United States 
cannot be prevented by their courts of admiralty, 
in cases of lawful capture on the high seas, by 
French privateers duly commissioned. — Moodie 
V. The Amity, Case No. 9,741. 

The act o'f congress of 1794 (1 Stat. 381) lim- 
its the jurisdiction of the district court to a 
marine league from the coasts or shores, and 
therefore the district court has no jurisdiction of 
;i libel iiled for the restoration of a French 
vessel captured by an English vessel at a place 
more than a marine league from the shore, but 
less than a marine league from certain shoals 
covered with water, such shoals not being part of 
tlie coast or shore. — Soult v. LAfricaine, Case 
No. 13,179. 

Admiralty has jurisdiction of claims by sea- 
men to shares in prizes. — Mahoon v. The 
Olocester, Case No. 8,970. 

Though the capture of an English vessel by a 
French vessel within the coast-line jurisdiction 
of the XTnited States during the existence of hos- 
tilities between France and England is an of- 
fense against the United States as a neutral 
power, yet, as it is not necessary to bring the 
captured vessel within the territory of the cap- 
tors in order to vest the right of property in the 
captors, admiralty will not entertain jurisdic- 
tion of a libel filed by the British owners of the 
captured vessel for the restoration thereof, as 
redress of the offense against the United States 
should be left in the first instance to the exec- 
utive department of the government. — Moxon v. 
The Fanny, Case No. 9,895. 

§ 36. Method of raising; question and 
•waiver of jurisdiction. 

The question of jurisdiction in the case of a 
public armed vessel in the service of a foreign 
nation libeled by one claiming title thereto 
may be determined upon a suggestion filed 
by the district attorney acting under orders of 
tlie executive. — ^SlcFaden v. The Exchange, 
Case ISio. 8,786. 

An admiralty court will entertain, a libel 
showing on its face an apparent jurisdiction 
where there is no opposition. — Skidmore v. The 
Polly, Case No. 12,923. 

At any stage of a proceeding in admiralty un- 
til final hearing, the question of jurisdiction is 
open. — ^^''ard v. Thompson, Case No. 17,162. 

Want of jurisdiction appearing on the face 
of the libel should be taken advantage of by 
demurrer, not by plea. — Knight v. The Attila, 
Case No. 7,881. 

A plea to the jurisdiction can only be inter- 
posed by defendant himself in propria persona, 
and on oath. — Teasdale v. The Rambler, Case 
No. 13,815. 

A plea to the merits in a ease of seizure 
waives any exception to the jurisdiction. — The 
Abby, Case No. 14. 

A stipulation filed to obtain the release of a 
vessel is not a waiver of the question as to its 
original liability to seizure in admiralty. Case 



No. 4,757 affirmed.— The Fidelity, Case No. 4,- 
758. 



II. REMEDIES IN PERSONAM AND IN 
REM, AND MATTERS OF PRAC- 
TICE IN GENERAX.. 

Limitation and laches in suits for seamen's 
wages, see "Seamen," § 136. 

§ 37. Mode and forms of procedure in 
general. 

Admiralty courts have no general jurisdic- 
tion to administer relief as courts of equity. — 
Kynoch v. The S. G. Ives, Case No. 7,958. 

Quaere: whether a libel of review in the na- 
ture of a bill of review in equity will lie in 
admiralty.— The New England, Case No. 10,- 
151; The Enterprise, Id. 4,497. 

A cause of possession, civil and maritime, 
must be conducted as a proceeding in per- 
sonam.— Blanchard T. The Cavalier, Case No. 
1,508. 

The taking of personal security is a waiver 
of the remedy in admiralty, but, if the se- 
curity is returned, the liability in personam 
may be enforced by citation or arrest.— Mar- 
shall v. Bazin, Case No. 9,125, 

The defect of beginning a former proceeding 
in admiralty by warrant of arrest against the 
vessel, instead of summons, is waived by the 
concurrence of the other party in new proceed- 
ings on the same cause of action. — ^Reed y. The 
Fanny, Case No. 11,645a. 

§ 38. Rules of practice. 

The practice of the federal courts in ad- 
miralty is governed by the rules of admiralty 
law found in the English Reports. — United 
States V. Seven Hundred and Three Casks of 
Rice, Case No. 16,253b. 

A rule of practice established by virtue of an 
act of congress has the force of a statute, — 
Scott V. The Young America, Case No. 12,550. 

Courts of admiralty, in their practice and 
modes of proceedings, are even more free from 
technical rules than courts of equity. — Rich- 
mond v. New Bedford Copper Co., Case No. 
11,800. 

The supreme court has power to regulate the 
practice of the courts of admiralty, and to 
frame rules in relation to execution, and other 
process to be used therein.— Ward v. Cham- 
berlin. Case No. 17,152. 

The rules in admiralty are not to be regarded 
as restrictive, but as enumerative of the more 
common remedies. — Gates v. Johnson, Case No. 
5,268. 

The admiralty creates its own forms of pro- 
ceeding.— The Bpsilon, Case No, 4,506. 

The district courts in admiralty, in the ab- 
sence of action by the supreme court, will de- 
vise modes of proceeding to enable them to 
carry into effectual execution any law which 
they are called upon to administer. — The Epsi- 
lon, Case No. 4,506. 

§ 39. Grounds of proceeding in perso- 
nam or in rem. 

In salvage cases the court of admiralty may 
proceed in personam as well as in rem. — ^The 
Centurion. Case No. 2,554. 

Proceedings in admiralty may be prosecuted 
for marine torts in rem and in personam. — 
Arthur v. The Cassius, Case No. 564; JIc- 
Grath v. Candalero, Id. 8,810; British Consul 
V, Thompson, Id. 1,899. 

The process to enforce the remedy in ad- 
miralty for a wrong done or injury incurred by 
the death of a person may be either in rem or 
in personam.— The Sea Gull, Case No, 12,578. 
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The holder of a bill of lading has a remedy in 
admiralty against the master on his undertak- 
ing, or personally against the owners of me 
vessel, or against the vessel in rem, where the 
goods shipped on board are not delivered. — ^The 
Leonidas, Case No. 8,262. 

Where the contract for the carriage of a 
passenger is broken by the interruption of the 
voyage, he has an action in rem, as well as in 
personam, to recover back passage money paid 
or damages.— Stone v. The Relampago, Case 
No. 13,4S6. 

The right to proceed in rem does not exclude 
the remedy in personam.— Brevoor v. The Fair 
American, Case No. 1,847. 

A libel in personam may be maintained in 
admiralty to recover money awarded to re- 
spondent for salvage services by a court with- 
out jurisdiction to make such award.^Lmeri- 
can Ins. Co. v. Johnson, Case No. 303. 

Where the depositary of saved property has 
rendered himself liable for the lien of the 
salvors, he may be proceeded against in ad- 
miralty.— Gates V. Johnson, Case No. 5,268. 

A suit in admiralty in personam will lie 
against the owner of a ship in favor of a ship- 
per who paid salvage to wreckers with whom 
the master had fraudulently concerted to strand 
his vessel.— Church v. Shelton, Case No. 2,714. 

There can be no suit in rem unless there is 
a lien on the thing sought to be charged. — 
Boon V. The Hornet, Case No. 1,640; Willard 
V. Dorr, Id. 17,679; Beane v. The Mayarka, Id. 
1,175. 

Where two vessels collide without fault upon 
the part of either, and one makes a voluntary 
sacrifice in order to diminish the damage which 
might otherwise result, no maritime lien for 
contribution arises in favor of the owners of 
such vessel, and therefore they cannot maintain 
a libel in rem against the other vessel, a mari- 
time lien being the foundation of all proceed- 
ings in rem.— ^Beane v. The Mayurka, Case No. 
1,175. 

There is no maritime lien created by a gen- 
eral average loss, and admiralty has not juris- 
diction in rem.— Beane v. The Mayurka, Case 
No. 1,175. 

Though all parties are foreigners, the court 
within whose jurisdiction the thing is situated 
has jurisdiction in rem, unless it is brought 
within the jurisdiction by violation of the sov- 
ereign right of another nation. — The Bee, Case 
No. 1,219. 

The remedy of the master for advances for 
supplies and repairs is in personam. — Bartlette 
V. The Yiola, Case No. 1,083. 

The wages of the master of a vessel do not 
constitute a lien upon the vessel, and he can 
proceed only in personam for them. — The 
Grand Turk, Case No. 5,683; The Leonidas, 
Id. 8,262; Willard v. Dorr, Id. 17,679. 

A mate cannot sue in rem for services ren- 
dered as captain.— The Lieonidas, Case No. 8,- 
262. 

The remedy of the master of a vessel to en- 
force payment for services in performance of 
pilot's duties is in personam, and not in rem. — 
Bartlette v. The Viola, Case No. 1,083. 

Admiralty cannot enforce a claim for money 
which has been advanced on the personal credit 
of the vessel owner or master in a suit in rem. 
— Maitland v. The Atlantic, Case No. 8,980. 

A mortgage or hypothecation of a vessel to 
secure a bill of exchange given for advances, 
in which it is stipulated that the lender is 
not to take the usual marine risks in cases of 
bottomry and hypothecation, does not give a 
lien enforceable in admiralty.— Maitland v. The 
Atlantic, Case No. 8,980. 



An hypothecation of vessel by way of a mort- 
gage, for supplies furnished in a foreign port, 
may be enforced in rem.— The Hilarity, Case 
No; 6,480. 

A libel in rem may be maintained against a 
sum of money paid into court as compensation 
for salvage services, where it was alleged that 
after the money had been so awarded libelant 
discovered that said services were rendered pur- 
suant to an agreement between the master of 
the vessel and the salvor that the vessel should 
be voluntarily wrecked, and the master and 
salvor divide the salvage award.— Church v. 
Seventeen Hundred and Twelve Dollars, Case 
No. 2,713. 

A libel in rem cannot be maintained for 
breach of an agreement between the owners 
of separate vessels to embark them in a com- 
mon enterprise in transporting passengers and 
dividing profits in a mode agreed upon, as such 
agreement is rather one of consortship, and no 
mutual liens arise from contracts of consort- 
ship, and no suit in rem can be maintained for 
their enforcement.— Yandewater v. The Yankee 
Blade, Case No. 16,847. 

No libel in rem may be maintained for breach 
of an executory contract, whereby the libelant 
was to charter the vessel for the transporta- 
tion of property.— ^The Pauline, Case No. 10,- 
848. 

A suit in rem will not lie against a vessel 
chartered to take a cargo for a certain voyage, 
because her master and owners refuse to take 
the cargo on board, or to run the voyage. The 
remedy for such a breach of the contract is 
against the parties personally.— The General 
Sheridan, Case No. 5,319. 

In the case of a charter party, a suit in rem 
against the vessel is not maintainable for the 
misrepresentation or concealment of facts by 
her master or owner in respect to her tonnage 
or capacity. — ^The Eli Whitney, Case No. 4,345. 

The widow and son of a band killed on a 
steamboat by the negligence of the engineer 
have a remedy against the owners of the vessel, 
but not in rem against the vessel. Acts 1838, 
1852.— The Highland Light, Case No. 6,477. 

Where the possession of movable property 
has been changed, against the right of the 
true owner, by a maritime tort, or by the 
breach of a maritime contract, to which the 
property was subject, the owner may vindicate 
his title m admiralty by a proceeding in rem. 
— Five Hundred and Twenty-Eight Pieces of 
Mahogany, Case No. 4,845. 

A court of admiralty can only proceed in rem 
against the thing itse^, or quasi in rem against 
the proceeds thereof. — Carson v. Jennings, Case 
No. 2,464. 

Where property in the hands of a third per- 
son is arrested, on a claim to a specific lien 
upon it, that constitutes the suit a suit in rem, 
whether the third person holds the property as 
owner of it in his own right or as trustee of 
the debtor. — Eeed v. Hussey, Case No. 11,646. 

Proceedings in rem in admiralty cannot be 
instituted against the individual interest of a 
part owner in a vessel. — ^Manhattan Fire Ins. 
Co. V. The C. L. Breed, Case No. 9,021. 

The suit is one in rem, where property in the 
hands of a third person is arrested on a claim 
to a specific lien upon it. — ^Reed v. Hussey, Case 
No. 11,646. 

An action in rem will lie without arrest of 
the property proceeded against, or its presence 
within the territorial jurisdiction. — Jones v. The 
Richmond, Case No. 7,492. 

After a vessel has been seized and libeled 
for forfeiture, the court does not lose jurisdic- 
tion to condemn by losing possession of her. — 
United States y. The Little Charles. Case No. 
15,612. 
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It is uot essential to tlie jurisdiction of the 
court on a libel for collision that the marshal 
should continuously retain the vessel in his 
custody.— The E. W. Gorgas, Case No. 4,585. 

Jurisdiction once acquired by possession of 
the res is not lost by its subsequent removal 
beyond the territorial jurisdiction of the court 
without consent of libelant. — Otis T. The Kio 
Grande, Case No. 10,613. 

The right of the admiralty to proceed in rem 
is cumulative, in many cases, and does not 
exclude the remedy in personam. A party, 
however, can have only one satisfaction. — ^Bre- 
voor v. The Fair American, Case No. 1,847. 

An action by seamen for wages is not de- 
vested of its character as a proceeding in rem 
merely because the attachment was levied on 
the remnants of the vessel after the same had 
been adjudicated at public auction to a third 
person with notice.— Eeed v. Hussey, Case No. 
11,646. 

tinder the amended twelfth rule of admiralty 
of May 6, 1872, one who furnishes supplies, 
etc., to a vessel, domestic or foreign, may pro- 
ceed in rem against the vessel, or in personam 
against her master or owner. — ^The Circassian, 
Case No. 2,720a. 

Parties may have in a court of admiralty 
the same remedies against the proceeds of prop- 
erty subject to its jurisdiction that they are 
entitled to against the property itself, in whose 
hands soever the proceeds may be found, — 
Mutual Safety Ins. Co. v. Cargo of the George, 
Case No. 9,981. 

A libel in rem cannot be changed into a libel 
in personam against the owner. — ^The Young 
America, Case No. 18,178. 

On a libel against a cargo for freight and 
demurrage, where it is in the hands of a pur- 
chaser without notice, freed from the lien, and 
the consignee appears and admits the claim, 
the court will turn the proceedings into an 
action in personam. — One Hundred and Eight- 
een Sticks of Timber, Case No. 10,519. 

"Where property "had been acquired by agents 
with full notice of libelant's claim, and on its 
arrest they intervened by stipulation and an- 
swer, held, that the suit might be treated as one 
in personam against them. — Reed v. Hussey, 
Case No. 11,646. 

§ 40. Joinder of causes and proceed- 
ings. 
Separate and distinct trespasses cannot be 
joined in the same libel against defendants who 
are not jointly liable. — Thomas v. Lane, Case 
No. 13,902. 

An allegation founded on an hypothecation of 
a vessel implied by law for money advanced for 
repairs, may be united with an allegation on a 
bottomry bond given for the same considera- 
tion.— The Hunter, Case No. 6,904. 

A general prize allegation cannot be properly 
joined with an information on a seizure for the 
violation of a statute. — The Dimon, Case No. 
3,917. 

Several demands against the same defendant 
for breach of the contracts contained in pas- 
senger tickets may be united in an miction 
brought by the transferee of such claims in his 
own name.— Cobb v. Howard, Case No. 2,925; 
Id. 2,924. 

Claims for wages and for moneys advanced 
to the use of the ship may be united in an ac- 
tion in rem.— The Merchant, Case No. 9,434. 

A claim by a seaman against the master for 
personal damages cannot be joined in the same 
libel with a claim for the fine imposed by the 
act of 1840. (5 Stat. 396.)— Knowlton v. Boss, 
Case No. 7,901. 

It was early decided that a libel in rem and 
one in personam could not be joined in the 



same suit. — Citizens' Bank v. Nantucltet Steam- 
boat Co., Case No. 2,730; Dean v. Bates, Id. 
3,704. 

Remedies in rem and in personam may, ordi- 
narily be sought in one suit, where the vessel 
and master or owner 'are conjointly liable.— 
The Merchant, Case No. 9,434. 

A joint action will lie against a vessel in rem 
and the master in personam on a cause of ac- 
tion for which both are liable. — ^The Zenobia. 
Case No. 18,208. 

"Where a libel is filed for a cause of action 
upon which both vessel and master may be to- 
gether liable, the court will not make an order 
that the libelant elect between the remedy in 
rem and that in personam, nor that he submit 
to have either the arrest of the respondent or 
the attachment against the vessel vacated. — 
The Zenobia, Case No. 18,208. 

A proceeding in rem and a proceeding in per- 
sonam may be joined in one action, where such 
joinder is calculated to advance the ends of 
substantial justice. — The Zenobia, Case No. 18,- 
208. 

Parties may join, in one libel, causes of ac- 
tion arising es contractu and those arising ex 
delicto, where the causes of action are so unit- 
ed that the same evidence will apply to all. — 
Borden v. Hiern, Case No. 1,655. 

A libel in rem may be joined with a libel in 
personam for breach of a charter party. — The 
Aldebaran, Case No. 150; Draper v. The O. C. 
Clary, Id. 4,071. CONTRA, see Citizens' Bank 
V. Nantucket Steamboat Co., Case No. 2,730. 

An action in rem against goods shipped may 
be joined with an action in personam against 
the consignees for freight. — ^Vaughan v. Six 
Hundred and Thirty Casks of Sherry Wine. 
Case No. 16,900; In re Six Hundred and Thir- 
ty Casks of Sherry, Case No. 12,918. 

A joint action for collision cannot be main- 
tained in rem against one vessel and in per- 
sonam against the owner of another. — The 
"Young America, Case No. 18,178. 

Libelants cannot join in one libel a demand 
in rem against the vessel for a collision and 
one in personam against the owners for the- 
same cause. — Ward v. The Ogdeusburgh, Case 
No. 17,158. 

An admiralty suit for a collision cannot prop- 
erly be brought against a vessel in rem, and 
her owner in personam, unless her owner is al- 
so master.— -The Richard Doane, Case No. 11,- 
765. 

An action of damages, as for asault and bat- 
tery, against the master of a vessel, cannot be 
joined in the same libel with an action for 
wages, if it be excepted to. — Pratt v. Thomas, 
Case No; 11,377. CONTRA, see Borden v. 
Hiern, Case No. 1,655. 

Under rule 19, a proceeding in rem cannot 
be joined with a proceeding in personam for 
salvage of the same goods. — Nott v- Sabine, 
Case No. 10,366. 

The twenty-second admiralty rule requires 
that in petitory and possessory suits the pro- 
ceedings shall be jointly in rem and in person- 
am.— Kynoch V. The S. C. Ives, Case No. 7,958. 

The joinder of an action for a joint tort 
against two or more in admiralty with an ac- 
tion for a tort against one separately is bad on 
objection taken. — Roberts v. Skolfield, Case No. 
11,917. 

§ 41. Grounds of defense in general. 

It is no defense to a libel for failure to deliv- 
er goods that no credit is given for freight 
earned. Such claims should be set up by cross 
libel.— Maxwell v. The Powell, Case No. 9,324. 

§ 42- Place of "bringing suit. 

The locus rei sitae gives jurisdiction in suits 
in rem.— The Ada, Case No. 38, 
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Cases of maritime torts committed upon navi- 
gable waters are cognizable in admiralty with- 
in anv district where the vessel may be appre- 
hended.— Town V. The Western Jletropolis, 
€ase No. 14,114. 

A libel in personam is not a "civil suit," with- 
in the meaning of section 11, Judiciary Act 
1789 (1 Stat. 78), requiring the defendant to 
be a resident of the district within which suit 
is brought. — Manchester v. Hotchkiss, Case 
No. 9.004. CONTBA, see Wilson v. Pierce, 
•Case No. 17,826. 

A vessel in the basin at Jersey City moored 
to piles 40 feet from the dock is within the 
jurisdiction of the district court for the South- 
ern district of New York.— The Argo, Case No. 
615. 

A proceeding to limit the liability of a ship- 
owner is properly brought in the district where 
tlie stranding, out of which the liability arose, 
occurred, where the proj^erty which such own- 
■er seeks to abandon is within such district, and 
no suit has been instituted in any other dis- 
trict.— The John Bramall, Case No. 7,334. 

.Turisdiction in rem in admiralty is exclusive 
in the district courts, but the suit may be in- 
stituted in the district where the res is found, 
irrespective of where the injury complained of 
occurred.— Killam v. The Bri, Case No. 7,765. 

§ 43. Premature commencement of suit. 

A libel brought before the right of action is 
perfected must be dismissed, if duly excepted 
to on that ground, though such right becomes 
perfected during the progress of the suit— The 
aiartha, Case No. 9,144. 

An objection that a libel is prematurely 
brought should be raised on the return day of 
the warrant of arrest by way of exception. — 
Furniss v. The Slagoun, Case No. 5,163. 

An exception that the suit was commenced- 
before the cause of action was matured, not 
taken until after its maturity, will be consid- 
ered waived.— Furniss v. The Magoun, Case 
No. 5,160. 

The objection that the suit was prematurely 
commenced must be raised by plea in abate- 
ment or demurrer, to be available where the 
right of action is perfected before final hear- 
~ ' Newton, Case No. 7,089. 



ing.— The Isaac 

The giving of assistance in arresting the 
goods, and subsequently obtaining the same 
on stipulation, is a waiver of the objection that 
the libel was filed too soon.— The Salem's Car- 
go. Case No. 12,248. 

A plea to the merits waives any irregularity 
existing on account of filing the libel at a time 
when the vessel is not within the district.— 
St, Paul Fire & Marine Ins. Co. v. The I^ke 
Superior, Case No. 12,244. 

Where, in a suit in rem for wages, an answer 
is fired to the merits, and issue is joined, and 
the case is brought to a hearing, and proofs are 
taken on both sides, this is a waiver by the 
claimant of any right of exception to the regu- 
laritv of the proceedings of the libelant as to 
the time of instituting his suit.— The Edward, 
Case No. 4,289. 

§ 44. Iiaclies and stale demands.' 
Suits for salvage, see "Salvage." 
Suits for seaman's wages and lays, see "Sea- 
men." 
Suits on maritime liens, see "Maritime Liens." 

The statute of limitations of a state is no 
bar to a suit in admiralty. — ^Willard v. Dorr, 
Case No. 17,679; Brown v. Jones, Id. 2,017; 
Hall V. Hudson, Id. 5,935; Cadmus v, Pol- 
hamus, Id. 2,2S2a. 

While the admiralty court is not bound by 
the local statute of limitations, it is inclined to 
follow its analogies.— Hall v. Hudson. Case No. 
5,935; Cadmus v. Polhamus, Id. 2,282a. 
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Courts of admiralty govern themselves by 
the analogies of the common-law limitations of 
actions.— The Sarah Ann, Case No. 12,342; Jay 
V. Allen, Id. 7,285; Scammon v. Cole, Id. 12,- 
432. 

Independently of any limitations, courts of 
admiralty will not entertain suits for stale de-^ 
mands. — The Sarah Ann, Case No. 12,342; 
Willard v. Dorr, Id. 17,680. 

There is no fixed rule of limitation in admiral- 
ty, but the matter is left to the discretion of 
the court, to be governed by the factsr and cir- 
cumstances of the case, considered with due 
reference to the wants and convenience of com- 
merce and the analogies of the local laws of 
limitation.— The Blenheim, Case No. 1,539; The 
Harriet Ann, Id. 6,101; Duane v. Goodall, Id. 
4,105. 

A suit is not barred within the time prescrib- 
ed by the statute of limitations where there 
has been no change of ownership.— The Frank 
Moffat, Case No. 5,060. 

In order to maintain the defense of stale 
claim, it is necessary to allege and prove that 
the respondents are purchasers in good faith, 
for a valuable consideration, and without no- 
tice of the existence of the claim.— The Melis- 
sa, Case No. 9,400. See, also, The Harriet 
Ann, Id. 6,101. 

■ The statute of limitations is not available to a 
re.«!pondent in admiralty unless it is pleaded. — 
Brown v. Jones, Case No. 2,017. 

Delav pending another case on the same state 
nf facts, arising out of the same transaction, 
will not render the claim stale.— Jones v. The 
Richmond, Case No. 7,492. 

A demand against a vessel for loss of freight 
is not barred by lapse of time, where it appears 
tJiat the demand was prosecuted on the first ar- 
rival of the vessel within the district where the 
cause of action arose.— The Blenheim, Case No. 
1,539. 

A libel for loss of. goods filed two years and 
ten months after the loss, and after a bona fide 
assignee of the shipper's bill of lading had seized 
the boat, cannot be maintained, though the boat 
has been released on bond.— The Favorite, Case 
No. 4,696. 

Twelve years' delaj;,. unexplained, will affect 
a. demand with the imputation of staleness. — 
Willard v. Dorr, Case No. 17,680. 

Two years' delay to enforce a claim against a 
vessel, which in the meantime was repeatedly 
within the jurisdiction of libelant's residence, 
held to bar the claim as against a mortgagee 
without notice under a mortgage made nine 
months after the cause of action had accrued.- 
Griswold V. The Nevada, Case No. 5,839. 

A claim against a resident master for supplies 
to foreign vessel held not lost by seven years' de- 
lay to enforce it, where his absence prevented 
service of process.— Cadmus v. Polhamus, Case 
No. 2,282a. 

A claim for damages for collision held barred 
by a delay of over six years where the vessel 
was for more than a year after the collision 
within the district in which the owner has con- 
tinuously resided;— Smith v. Sturgis, Case No. 
13,111. 

Where a vessel owned in New Jersey became 
subject to a lien for damage by collision to a 
vessel owned in Boston, and aftejrwards came 
within the district of Boston on three voyages, 
one of which arrivals was known to the libel- 
ants, and was then, nearly four years after the 
collision, sold to bona fide purchasers without 
notice, held, that a libel in rem, filed four years 
and one month after the collision, was too late. — 
The D. M. French, Case No. 3,938. 

A libel verified in 1870, but not filed until 
1873, for a collision occurring in 1868, will be 
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dismissed on account of its staleness, no excuse 
being shown for the delay in bringing suit. — ^The 
Columbia, Case No. <J,036. 

An objection that the demand in suit is stale 
or barred by the statute of limitation cannot be 
made without being properly stated in the plead- 
ings.— The Swallow, Case No. 13,665; The Pla- 
tina. Id. 11,210; Jones v. The Richmond, Id. 
7,492. 

§ 45. Pendency of otier proceeding. 

A suit in personam in a state court, by the 
consignee against the vessel owner for nonde- 
livery, cannot be pleaded in abatement to a suit 
ifl rem in admiralty for the same cause. — The 
Prince Albert, Case No. 11,426. 

The pendency of a replevin suit in a state court 
to settle the right of property in a vessel will 
be held to bar a libel in admiralty to settle the 
same right between the same persons. — ^Taylor 
V. The Royal Saxon, Case No. 13,803. 

A court of admiralty will not order a salvage 
suit to be set aside or to be stayed because there 
is pending in a court of law an action of replevin 
for the salved property, brought by the owner 
against the salvor, and in which the validity of 
the salvor's lien upon the property may be de- 
termined.— A liaft of Spars, Case No. 11,528. 

The claimant in an answer to a libel for en- 
gineer's wages alleged that, prior to the com- 
mencement of the suit, it had commenced an 
action against libelant in another court to re- 
cover damages for injuries to the steamboat on 
which libelant was employed, caused by the mis- 
conduct of libelant, and caused a garnishee pro- 
cess to be served on the master and sometime 
owner of the boat, during the period that libelant 
was employed as engineer. Held, that the an- 
.<^wer was impertinent, as it did not appear that 
the court in the alleged pending suit had ac- 
quired jurisdiction of the libelant. — ^The Pioneer, 
Case No. 11,176. 

The fact that libelant brought a suit In ^he 
state court for the same cause of action, which 
he voluntarily discontinued, will not prevent a 
suit in admiralty. — Bingham v. Wilkins, Case 
No. 1,416. 

The objection that a prior suit for the same 
cause of action is pending in a state court can only 
be taken in a suit in rem in admiralty by a dila- 
tory or declinatory exception, under rule 76, and 
not by plea in abatement. — ^The Prince Albert, 
Case No. 11,426; Certain Logs of Mahogany, 
Id. 2,559. 

After a decision for libelants in rem for freight 
and demurrage, it cannot be objected that freight 
has been found due libelants in a pending suit 
in personam. — Brookman v. Sixty Barrels of Mo- 
lasses, Case No. 1,941a. 

§ 46. Set-off, counterclaim, and cross 
suit. 

There is no general doctrine of set-off recog- 
nized in admiralty; and, if the damages set up 
by respondent exceed libelant's demand, there 
can be no decree for the balance, nor any subse- 
quent suit therefor. — Snow v. Oarruth, Case No, 
13,144. 

Courts of admiralty do not take notice of set- 
offs, except so far as they grow out of a mari- 
time contract, submitted to its cognizance, and 
then principally by way of diminishing compen- 
sation, and not as an independent right. — ^Willard 
v. Dorr, Case No. 17,680. 

Admiralty does not take cognizance of set-off, 
but alloAvances may be made to the master or 
owner by rebatement of wages in compensation 
of losses or injuries incurred by them in conse- 
quence of negligence or fault of the mariner in 
the performance of his duties. — ^The Hudson, 
Case No. 6,831. 

As the seventh amendment to the constitution 
of the United States preserving the right of 



trial by jury excludes admiralty jurisdiction over 
contracts regulated by the common law, no set- 
off (not otherwise within admiralty jurisdiction) 
is allowable on a libel for seamen's wages, un- 
less it is a payment on account thereof- — Bains 
V. The James & Catherine, Case No. 756. 

Qusere, whether the civil-law action of recon- 
vention, or the remedy of compensatio or stop- 
page, may be had in admiralty. — The Hudson, 
Case No. 6,831. 

On a libel for freight, the consignee may set 
up, by way of recoupment, a claim for damages 
to the goods; but, if the damage exceeds the 
claim for freight, be can have no decree for the 
excess, nor can he subsequently maintain a suit 
therefor.— Snow v. Carruth, Case No. 13,144; 
Kennedy v. Dodge, Case No. 7,701. 

Respondent may, at his election, file a cross 
libel for such damage, instead of setting it up by 
way of recoupment, and in such case may have 
a decree for the excess. — Snow v. Carruth, Case 
No. 13,144; Kennedy v. Dodge, Case No. 7,701. 

A charterer who sets up a neglect of duty by 
the shipowner merely to repel a claim for de- 
murrage is not thereby prevented from main- 
taining a cross libel for damages sustained by 
such neglect.— Nichols v. Tremlett, Case No. 
1Q,247. 

A cross action cannot be maintained which 
seeks a retrial of matters already adjudicated 
between the parties.— The Navarro, Case No. 
10,059. 

Nor is this rule varied when the subject-matter 
is the same, although one action be in rem and 
the otlier in personam; the thing sued being re- 
garded in admiralty as substituted for its owner, 
and, when subject to his responsibilities, enti- 
tled at the same time to his immunities. — The 
Navarro, Case No. 10,059. 

■ Adm. Rule 54, providing that whenever a cross 
libel is filed the respondents in the cross libel 
shall give security in the usual amount, and 
that all proceedings upon the original libel shall 
be stayed until such security shall be given, 
was not intended to give jurisdiction on a cros";! 
libel in rem without seizure of the vessel. — The 
Bristol, Case No. 1,889. 

On a libel for freight on coal, compensation 
for carting it to consignee's coal yard, for which 
there is no lien in admiralty, may be charged 
against advances made by consignee. — Gaughran 
v. One Hundred and Fifty-One Tons of Coal, 
Case No. 5,273. 

Debts or liabilities of seamen to the master or 
owner of a vessel for other cause than for mis- 
feasance or nonperformance in the duties of 
their position cannot be set up against their 
demand of wages.— The Hudson, Case No. 6,831. 

In an action by a seaman to recover wages, 
the court cannot compel the seaman to apply to- 
wards his wages a sum in his hands as acting 
captain which remained after the sale of part of 
the cargo belonginsr to claimants, as, in an ac- 
tion against a vessel, the court cannot take cog- 
nizance of collateral equities to enforce them 
against the parties personally. — The Leonidas, 
Case No. 8,262. 

Former owners of tug libeled for negligence 
may file a cross libel under the fifty-third rule, 
and have proceedings stayed until security given. 
—The George H. Parker, Case No. 5,334. 

Adm. Rule 53, requiring respondents in a cross 
libel to give security to respond in damages as 
claimed therein, applies as well to actions in 
rem as to those in personam. — ^The Toledo, Case 
No. 14,077. 

The cross libelant must act promptly. A mo- 
tion for security, made upon the eve of trial, 
and after the witnesses had been summoned, and 
case was ready to proceed, comes too late.— The 
George H. Parker, Case No. 5,334. 
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§ 47. Consolidation. 

Causes of action of a like nature, involving 
substantially tJie same questions arising out of 
a collision, though against different vessels, may 
be consolidated in admiralty. — The Burke, Case 
No. 2,159. 

§ 48. Stay of proceedings. 

In the case of three litigations against a vessel 
or its owners, involving title to the same proper- 
ty, brought in different courts, the proceedings 
in one were stayed unless libelant should elect 
to stay proceedings in the others, — ^The Idaho, 
Case No. 6,996. 

It is in the discretion of an admiralty court to 
stay proceedings under a libel until libelant, be- 
ing out of the jurisdiction, shall enter appearance 
to a cross libel. — Nichols v. Tremlett, Case No. 
10,247. 

The taking of notes and mortgages from the 
owners as collateral security after the seizure 
and bonding of the vessel held not to operate to 
stay the suit nor discharge the surety. — ^The 
Maggie Jones, Case No. 8,947. 

In the ease of a libel in personam against the 
owners of a foreign ship for injuries by colli- 
sion, where such owners sought the benefit of 
the rule of the general maritime law permit- 
ting them to abandon their vessel and freight, 
Jteldfthat an injunction should be granted against 
the prosecution of the libel in personam, provid- 
ing that the vessel owners, who were nonresi- 
dents and could not be served with process, 
should first enter their appearance. — Churchill v. 
The British America, Case No. 2,715. 

§ 49. Aljaudomnent, discontinuance, or 

dismissal. 
A libelant has the right, at any stage of the 
cause, voluntarily to discontinue the same on 
payment of costs. — ^The Oriole, Case No. 10,573. 

On a libel to recover possession of a vessel 
wrongfully taken from the owner, brought 
against the wrongdoer and a purchaser from him 
in possession, where no decree for damages is 
asked against the wrongdoer, the libel against 
him will be dismissed without costs. — Thurber v. 
The Fannie, Case No. 14,014. 

If a court of equity would not dismiss a case 
because some of the joint plaintiffs refused to 
proceed, a court of admiralty would not dismiss 
a libel under similar circumstances. — ^Richmond 
V. New Bedford Copper Co., Case No. 11,800. 

The libel was dismissed for (felay in prosecut- 
ing the same, where libelant refused the option 
of going to trial on the libel and answer and rep- 
lication filed on the day appointed for the spe- 
cial hearing.— Douglass v. The Washington, Case 
No. 4,033. 

Upon a tender of the accrued costs by a libel- 
ant on the voluntary dismissal of his libel, the 
court will not, upon the application of claimant, 
inquire into damages caused him by an unfound- 
ed arrest of the ship.— The Oriole, Case No. 10,- 
573. 

On the voluntaiy dismissal of a libel, and ten- 
der of the accrued costs by the libelant to claim- 
ant, the court will not entertain a motion to 
compel the libelant to file additional stipulations 
in the cause, and that the court award out of 
such securities an indemnity to claimant for the 
wrongful prosecution of the action. — ^The Oriole, 
Case No. 10,573. 

A possessory suit being discontinued, no ap- 
pearance having been entered, the marshal was 
directed to discharge the vessel, and libelant as- 
sumed possession. Held, that the court had no 
further jurisdiction in such suit, and could not 
direct the marshal to restore the vessel to the 
persons from whom he took it.— The Jack Jew- 
ett, Case No. 7,121. 
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Proceedings supplementary to execution against 
stipulators, see "Execution," § 23. 

§ 50. Capacity to sue or be sned in ad- 
miralty. 

A person who, from incapacity of mind or oth- 
er cause, cannot be made to understand the 
English language, cannot be a party to a sworn 
libel.' He should sue xmder the guardianship of 
a committee, a prochein ami. or a trustee. — Sun- 
day V. Gordon, Case No, 13,616. 

If it appears from the libel that tlie libelant is 
not entitled to sue, the respondent may demur; 
but if the incapacity does not appear, but exists 
in fact, he must plead in bar. — ^Knight v, Tlie 
Attila, Case No. 7,881. 

A minor may recover wages as a seaman in 
his own name when the contract was made per- 
sonally with him, and it does not appear that he 
has any parent, guardian, or tutor entitled to 
receive them.— The David Faust, Case No, 3,595. 

A minor may recover his wages as seaman up- 
on a libel promoted by his father as prochein 
ami, where the father has agreed that the son 
may receive his own wages. — Davis v. The Sen- 
eca, Case No. 3,651. 

Admiralty will interpose to protect the rights 
of a minor suing by his prochein ami against 
the misconduct of the latter, and will hold the 
acts of the latter to be of no effect in the case 
of bad faith, or collusion. — ^The Etna, Case No. 
4,542. 

In an action by a minor to recover wages as 
seaman, the respondent is not entitled to require 
the appointment of a guardian ad litem or next 
friend for the libelant. — ^Wicks v, Ellis, Case No. 
17,614. 

§ 51. Iiibelants— Who may sue in gen- 
eral. 

A carrier can maintain an action in admiralty 
for damage done to goods in his care.— The St. 
John, Case No. 12,224, 

A purchaser who has been put in possession, 
though he has no bill of sale, may maintain a 
possessoiT suit in admiralty,— Thurber v. The 
Fannie, Case No. 14,014. 

The fact that the owners of a vessel in pos- 
ses-sion have placed the" title temporarily in an- 
other, to secure moneys borrowed to pay her 
purchase price, will not prevent liieir maintain- 
ing a libel for collision.— Messena v. The Neil- 
son, Case No, 9,493a. 

A libel by a firm of three members against a 
vessel in which two of them owned an interest 
cannot be maintained. — The Benton, Case No. 
1,334. 

It is not a valid objection that proceedings 
were brought in the firm name by the surviving 
partner, if he is the real party in interest.- 
Byrnes v. The Rockaway, Case No. 2,274. 

§ 52. — — Assignee or transferee of 
cause of action. 

In admiralty, suits may be brought by the as- 
signee of a chose in action in his own name, — 
Cobb v. Howard, Case No, 2,924; Swett v. 
Black, Id. 13,690; Cohan v. The Rolling Wave, 
Id. 2,959a. 

The right to sue in admiralty to enforce a 
claim for supplies and repairs to a vessel is per- 
sonal, and cannot be maintained for the benefit 
of an assignee of a duebill or promissory note 
given to secure the claim. — Reppert v. Robinson, 
Case No, 11,703, 

The lien of a material man is assignable, and, 
where the assignment is absolute, the assignee 
should proceed in admiralty in his own n;tm(>.-. 
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The Sarah J. Weed. Case No. 12,350; Cohan v. 
The Rolling Wave, Id. 2,959a. 

The assignee of a seaman's claim for wages 
cannot enforce the same in rem in admiralty. — 
Logan V. The JEolian, Case No. 8,465; Rusk v. 
The Freestone, Id. 12,143; Patchin v. The A. 
D. Patchin, Id. 10,794. 

An action in personam for breach of a con- 
tract contained in a passenger ticket may be 
brought by the transferee of the ticket in his 
own name. — Cobb v. Howard, Case No. 2,925; 
Id. 2,924. 

A suit in the name of an assignor of the bond 
may be maintained, where the assignee appeared 
and filed a supplemental libel, which was duly 
answered. — Burke v. The M. P. Rich, Case No. 
2,161. 

Insurers who pay the claims upon their poli- 
<;ies are subrogated to the rights and remedies 
of the insured, and may proceed in admiralty 
in their own names. — Mutual Safety Ins. Co. v. 
Cargo of the George, Case No. 9,981. 

Where the seaman obtains a common-law 
judgment, which he sells, no libel can be main- 
tained thereupon, either by himself or for the 
benefit of the assignee. — The Gate Citv, Case 
No. 5,267. 

§ 53. — Joinder. 

In suits for seaman's wages, see "Seamen." 

Parties whose interests rest upon a cause of ac- 
tion common to all may unite in the same libel 
in admiralty, though as between themselves their 
interests are separate and distinct. — ^American 
Ins. Co. T. Johnson, Case No. 303. 

Where several persons have causes of action 
of a like nature, involving one or more ques- 
tion.*; common to all against a vessel, all may 
join in one libel. — Salmon Falls Mfg. Co. v. The 
Tangier, Case No. 12,267. 

In suits in rem in admiralty, all persons hav- 
ing claims of a like nature against the thing 
may join in a single libel for the purpose of 
having that question decided, whether the claims 
nrise from tort or contract. — ^The Young Mechan- 
ic, Case No. 18,182. 

All the privileged creditors may unite in one 
libel, or. if a libel has been filed by any one 
separately, then others may come in by peti- 
tion and make themselves parties to the suit. 
—The Hull of a New Ship, Case No. 0,859. 

Where the vessel is liable to two libelants for 
-wages, for which, under the practice of the court 
in respect to the consolidation of suits, they 
may be compelled to sue in common, they may 
join in one action in rem. not only in suing for 
the common demands, but also in respect to oth- 
■«r claims which are peculiar to each. — The Mer- 
chant, Case No. 9,434. 

A libel in personam, resting upon a common 
■cause of action, may be filed for the libelants 
and for all others intere.'ited, whenever the whole 
subject-matter can be disposed of in one suit. — 
American Ins. Co. v. Johnson, Case No. 303. 

All the owners of a vessel injured by a colli- 
sion should be joined as libelants.— The Richard 
Doane, Case No. 11,765. 

Ten out of thirteen owners, having a majority 
•of tlie shares in a ship, may bring a suit in the 
name of all the owners; but the suit will be 
stayed until the other owners are indemnified 
for costs. — Richmond v. New Bedford Copper 
Co., Case No. 11,800. 

Seamen suing for wages cannot be made co- 
libelants with the holders of a bottomry bond. 
— Jaurekhe v. The S. G. Troop, Case No. 7.231. 

A seaman claiming both wages and moneys ad- 
Tanced to the ship's use may join in a libel in 
rem with another seaman claiming wages only, 
but not in a libel in personam. — The Merchant, 
Case No. 9,434. 



Where two whalers are under a contract of 
mate-ship, there is no such joint property in a 
whale taken by one of them as requires the 
owners of both to join in an action for its tor- 
tious conversion.— Taber v. Jenny, Case No. 13,- 
720. 

A claim for wages, and for moneys advanced 
to the use of a vessel on the part of one libelant, 
cannot be joined, in an action in personam, with 
a separate claim for wages alone, on the part 
of another.— The Merchant, Case No. 9,434. 

§ 54. Striking out name. 

The name of any party who has. lost his inter- 
est in the suit can, on a proper application, be 
stricken from the record.— The Falcon, Case No. 
I 4,618. 

A motion by libelants to strike from the record 
as a party libelant the name of a person who is 
a mere agent will be granted where it does 
not appear that respondent will be deprived 
of any means of defense thereby. — ^Thompson 
v. The Jaehin, Case No. 13,959. 

Where pai-t of the owners of a vessel brought 
an action in the name of all, held, that the non- 
consonting owners could not have their name.s 
stricken out. but were entitled to have the 
suit stayed until they were indemnified for costs. 
— Richmond v. New Bedford Copper Co., Case 
No. 11,800. 

§ 55. Defendants. 

An action for a joint tort against two or 
more cannot, in the admiralty, be united with 
a tort against one separately, if the objection be 
taken.— Roberts v. Skolfield, Case No. 11,917. 

The master and owners of a whaling ship are 
not liable to be sued jointly by a seaman for his 
lay or share.— Matern v. Gibbs, Case No. 9,273. 

A person who has no interest, in a legal sense, 
in the subject-matter of a suit in personam, and 
who is not a party to it, cannot compel the 
plaintiff to make him a party defendant. — Cole- 
man V. Martin, Case No. 2,985. 

The nonjoinder of proper respondents in an 
action in personam in admiralty can be taken 
advantage of only by plea in abatement. — Reed 
V. Hussey, Case No. 11,646. 

A decree may be made against a defendant 
named in the body of the libel though he is not 
named in the prayer for relief. — Nevitt v. Clarke, 
Case No. 10,138. 

§ 56. Property subject to process. 

When property has been sold or otherwise dis- 
posed of, so that it cannot be reached in specie 
by the process of a court of admiralty, the 
process may be enforced against the proceeds. 
—The George Prescott, Case No. 5,339. 

A sheriff's levy under an attachment is ter- 
minated by an order of the state court appoint- 
ing a receiver of the debtor; and a seizure by 
the marshal, then in possession, with the sheriff's 
consent, imder admiralty process, becomes legal. 
—The Roslyn, Case No. 12,068. 

§ 57. Process against tlie person. 

Where a libelant procured the arrest of re- 
spondent in a suit brought in a district different 
from that in which they both resided, upon a 
stale demand, of small amount, and which was 
already in litigation between the parties in the 
courts of the state in which they dwelt, it was 
Jield, that the respondent ought to be discharged 
from the arrest. — Martin v. Walker, Case No. 
9,170. 

The nonimprisonment act of New York (1 
Rev. St. p. 807, § 1) does not, by force of acts 
of congress of Feb. 28, 1839. and Jan. 14, 1841, 
embrace arrests upon process issued out of mari- 
time courts. — Gardner v. Isaacson, Case No. 5,- 
230; Marshall v. Bazin, Id. 9,125. 

Act Aug. 23, 1842 (4 Stat. 518, § 6), confer- 
ring upon the supreme court power to regulate 



35 



(§57) 



ADMIRALTY, HI. 
[Fed. Cas. Dlsest.] 



(§ «0) 66 



the practice of the cireilit and district courts, 
takon in connection with the rules promulgated 
by the supreme court under that act, in 1845, 
operates as a suspension of the acts of congress 
of 1S39 and 18€L, ahoiishins imprisonment for 
debt on nroeess issuing out of the United States 
courts in. all cases where, by the local law, it 
would be abolished.— Gaines v. Travis, Case No. 
5,180; Hodge v. Bemis, Id. 6,557. 

And since the adoption of the rales of 1845 
parties are liable to arrest and imprisonment oji 
process issuing out of the United States courts, 
irrespective of subseQuent legislation in the sev- 
eral states abolishing imprisonment on like pro- 
cess. — Gaines v. Travis, Case No. 5,180. 

Since the promulgation of the supreme court 
rules of 1850 abolishing arrests on admiralty 
process, where, by the state laws imprisonment 
for debt has been abolished, a warrant of arrest 
sued out without the special order of the judge 
is nugatory and void. — Van Stratton v. Borbock, 
Case No. 16,876a. 

Since the adoption by the supreme court, in 
1850, of rule 48, there has been no imprison- 
ment for debt upon an execution in admiralty in 
New York.— The Kentucky, Case No. 7,717. 

Act March 2, 1S67 (14 Stat. 453), making ar- 
rest.s for debt, whether on mesne process or 
execution, depend upon the laws for similar 
arres:ts in the states respectively, applies to ad- 
miralty proceedings. — ^Louisiana Ins. Co. v. Nick- 
erson, Case No. 8,539. CONTRA, see Han- 
son V, Fowie, Case No. 6,041. 

A respondent arrested must remain in custody 
until he gives bond or stipulation to satisfy the 
decree made against him. Rule 3. — Gardner v. 
Isaacson, Case No. 5,230. 

§ 58. Attaduuent and gamislmient — Ju- 
risdiction. 

The words "civil suit" as used in § 11 of the 
judiciary act of 1789. do not embrace admiralty 
proceedings, and a libel may be filed against a 
person not residing in the district or not found 
therein, or against a foreign corporation, and prop- 
erty within the district attached to compel ap- 
IJearance. — ^Atkins v. JFibre Disintegrating Co., 
Case No. 600; Bouysson t. Miller, Id. 1,709; 
Casey v. Leary, Id. 2,497; Clarke v. New Jer- 
sey Steam Nav. Co., Id. 2,859; Gushing v. Laird, 
Id. 3,508; Dyer v. National Steam Nav. Co., 
Id. 4,225; Manchester v. Hotchkiss, Id. 9,004. 
CONTRA, see Atkins v. Fibre Disintegrating 
Co., Case No. 602; New England Ins. Co. v. 
Detroit & C. Steam Nav. Co., Id. 10,154; Wil- 
son V. Pierce, Id. 17,826. 

An attachment of the property of a respond- 
ent who is not an inhabitant of the United 
States, and is not found in this district, is al- 
lowable under rule 2, providing that in suits 
in personam the mesne process may be by war- 
rant of arrest of the person, with a clause that, 
if defendant cannot be found, bis goods and chat- 
tels may be attached to the amount sued for, etc. 
— Gushing V. Laird, Case No. 3,508. 

The rule of the district court of Massachu- 
setts, in admiralty, adopted in 1845, that a war- 
rant to attach the goods and chattels, or, in de- 
fault thereof, the credits, of the defendant, may 
be granted in cases in which an arrest cannot 
legally be made, was within the power of the 
court.— Louisiana Ins. Co. t. Nickerson, Case 
No. 8,530. 

Courts of admiralty have authority to issue a 
warrant of arrest with a clause that, if defend- 
ants cannot be ' found, their goods and chat- 
tels, credits and effects, in the hands of parties 
named, shall be attached.— Trask v. Pelletier, 
Case No. 14,146. 

Such writ will be set aside as to parties serv- 
ed who are not named therein. — Trask 7. Pelle- 
tier, Case No. 14,146. 
Fed.Cas.Dig.— 3 
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— Wiheii. lies, and property sub- 
ject to, 

Where, in a suit in personam, a respondent 
cannot be an-ested, a foreign attachment may is- 
sue against his property in the hands of a third 
person to compel his appearance. — Reed v, Hus- 
sey. Case No. 11,646. 

By a rule in the district of Massachusetts, a 
warrant to attach the goods and chattels, or, in 
default, the credits, of defendant, may be grant- 
ed in cases in which an arrest cannot legally be 
made. — ^Louisiana Ins. Co. v. Nickerson, Case 
No. 8,539. 

Foreign attachment in admiralty lies in cases 
of tort. — ^Barnes v. Steamship Co., Case No. 
3,021. 

Admiralty has jurisdiction in rem in cases of 
marine torts where the person or thing is with- 
in the territory, and may issue a foreign attach- 
ment to arre.st the choses in action of the offend- 
ing partj%— The Invincible, Case No. 7,054. 

Where the marshal arrests the respondent, 
and also attaches his property on a warrant in 
the alternative, the attachment must be set aside. 
—Grace v. Evans, Case No. 5,650. 

A writ of foreign attachment in aid of a libel 
in personam to recover less than $500, issued 
without direct sanction of the court, is irregular, 
and will be discharged, under rule 28.— Van 
Stratton v. Borbock, Case No. 16,876a. 

Rule 28 of the district court is not rescinded 
hy supreme court rule 7, prohibiting employment 
of the writ of foreign attachment in aid of de- 
mands exceeding §500 without authority of the 
judge.— iVan Stratton v. Bordoek, Case No. 16,- 
876a. 

In admiralty the debtor's property in the hands 
of a third person or the credits due to the debtor 
hy another may be attached or garnished to com- 
pel his appearance.— Smith v. Miln, Case No. 
13,081; Lee v. Thompson, Id. 8,202. 

Property purchased bona fide by the holder 
of it is not subject to a foreign attachment.— 
Reed v. Hussey, Case No. 11,646. 

§ 60. ^^ Frocednre. 

For a marshal to attach goods without any 
endeavor to find and serve personally the defend- 
ants when they are to be found within the dis- 
trict, is an abuse' of the process of the court, 
and the attachment cannot be sustained.— Inter- 
national Grain Ceiling Co. v. Dill, Case No. 7,- 
053. 

Third persons claiming ownership ot a vessel 
seized on process of foreign attachment may 
move to amend the marshal's false retiirn of 
"not found," though they have given bond for 
release. — ^International Grain Ceiling Co. v. Dill, 
Case No. 7,053. 

A foreign attachment in admiralty may be di- 
rected against goods or rights and credits of 
the debtor, and be eajnried into operation by ac- 
tual arrest of goods, when they can be found, 
or by notice of the object of the proceedings to 
those who have either or both in their posses- 
sion.— Smith V. Miln, Case No, 13,081. 

Although the process of foreign attachment In 
admiralty is not borrowed from the custom of 
London, yet admiralty courts may recur to the 
practice of the latter courts for explications of 
the methcrds by which the common design may 
be best effected.— Smith' v. jMiln, Case No. 13,- 
081. 

The warrant for process served upon the gar- 
nishee in a suit prosecuted by foreign attach- 
ment must contain a notice of the claim, citing 
him to appear and answer, to authorize the pro- 
ceeding to be carried on against him personally. 
—Smith V. Miln, Case No. 13,081. 

When the. service of a foreign attachment In 
admiralty is by notice to the gamishe'e, and not 
by actual levy upon the goods, it must neces- 
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sarily be shown to the court, before any order 
can he taken against the garnishee, that he has 
been warned of the remedy which the process 
demands, and for what cause, and the time and 
place he must appear before the court. — Smith 
V. Miln, Case No. 13,081. 

Rule 37 of the supreme court, providing that 
if defendant cannot be found the officer may 
attach his goods, or if such property cannot be 
found his credits and effects in the hands of 
garnishees may be attached, does not autlionze 
service of process in garnishment without a no- 
tice or citation to the garnishee.—Smith t. 
Miln, Case No. 13,081. 

Adm. Rule 29, requiring a garnishee on the 
attachment of the goods of a debtor in his hands 
to file his affidavit, giving a full statement of the 
propertv in his hands or to pay it into court, does 
not authorize the service of process in foreign 
attachment without a notice or citation to the 
garnishee as part of the process.— Smith v. 
Miln, Case No. 13,081. 

Personal service on the garnishees of a pro- 
cess, containing a clause of foreign attachment 
and a notice of what the process demanded, and 
for what cause, and of the time and place when 
the 2-arnishees must appear and answer, is a 
sufficient attachment of any credits and effects 
of the respondent in their hands.— Cushmg v. 
Laird, Case No. 3,508. 

The dutv of a garnishee on appearance is to 
discharge himself of the effect of the citation by 
showing that he holds nothing belonging to the 
debtor, or by specifying exactly what it is, and 
submitting himself in respect thereto to the 
court; or he may contest the justness or amount 
of the libelant's demand.— Smith v. Miln, Case 
No. 13,081. 

It is the right and duty of a garnishee in ad- 
miraltv to put in an answer, which libelant has 
no right to contest.- Shorey v. RenneU, Case 
No. 12,807. 

After execution against effects or credits in 
the hands of a garnishee in admiralty, and a re- 
fusal by him to pay, he cannot then discharge 
himself' by putting in an answer.- Shorey v. 
Rennell, Case No. 12,807. 

§ 61. Effect of appearance or de- 
fault. 

On the appearance of defendant after attach- 
ment of their property on a warrant of arrest, 
the attachment must be discharged.— iissler v. 
Worth, Case No. 4,533a. 

If defendant fails to appear, the attached 
property will be held until final decision, wjen 
it may be proceeded against by execution.— Ess- 
ler y. Worth, Case No. 4,o33a. 

Where a warrant of arrest contains a foreign 
attachment clause, but gives no direction to 
bring the garnishee before the court, nor any 
citation to him to answer the libel, the primary 
purpose of the attachment is to effect the ap- 
pearance of the defendant in the action, and not 
that of the garnishee, and therefore a default 
entered against the garnishee for nonappearance 
on the return of the process is irregular.— Smith 
V. Miln, Case No. 13,081. 

When a foreign attachment proceedinEr is for 
the purpose of bringing defendant into court, 
and he makes default on proclamation, a scire 
facias issues against the garnishee.—Smith v. 
Miln, Case No. 13,081- 

On default of one summoned as garnishee, li- 
belant is not entitled to execution in personam 
against him.— McDonald v. Rennel, Case No. 
8,765. 

On the default of a garnishee in admiralty, ex- 
ecution does not go against him personally in 
the first instance, but only against the credits 



or effects of the principal in his hands.— Shorey 
V. Rennell, Case No. 12,807. 

On the default of a garnishee in admiralty, the 
libelant may have compulsory process to obtain 
an answer. But if he needs no disclosure, and 
can show by affidavits that the garnishee has ef- 
fects or credits in his hands, execution may is- 
sue against them without requiring an answer.— 
Shorey v. Rennell, Case No. 12,807. 

After default by the garnishee the court has 
a discretion to allow him to answer upon terms. 
—Shorey v. Rennell, Case No. 12,807. 

After such default, the garnishee is not enti- 
tled as of right to nut in an answer, except to 
state facts which have occurred since the de- 
fault.— McDonald V. Rennel, Case No. 8,105. 

Such answer may be allowed in the discretion 
of the court, and in this case was so allowed, 
on condition that the libelant might take issue 
upon it, and that the garnishee should stipulate 
with sureties to pay whatever the court should 
allow.— McDonald v. Rennel, Case No. 8,765. 

§ 62. Process against vessel or otlier 
property. 

A proceeding in rem will bind the res, in the 
absence of any personal notice to the party inter- 
ested; otherwise as to personal actions. — The 
Globe, Case No. 5,483. 

It is immaterial that the vessel, if attached 
within the district, was out of the jurisdiction 
when the libel was filed, as the time of serv- 
ice of process is the commencement of the suit. — 
Kelsey v. The William Kallahan, Case No. 
7,680. 

The life of a process in rem in admiralty does 
not end with its return, and if, at any time be- 
fore the marshal is discharged, his custody be- 
comes legal, the jurisdiction of the court be- 
comes complete from that time.— The Roslyn, 
Case No. 12,068. 

In a proceeding against a vessel under Rev. 
St. § 4499, for the penalty for violation of the 
laws relating to inspection, an executive seizure 
prior to the seizure under the libel is not nec- 
essary.— The Joshua Leviness, Case No. 7,549. 

Where a sheriff's keeper allows the marshal to 
take actual possession, and subsequently holds 
for both the marshal and the sheriff, and the 
marshal makes a sale upon the deck of the ves- 
sel w^ithout objection, the warrant of arrest will 
be held duly served, and the sale valid.— The Ju- 
lia Ann, Case No. 7,577. 

The judge or court may stay proceedings on a 
commissioner's order for admiralty process, or 
act upon the petition de novo.— The Eagle, Case 
No. 4,233. 

The question as to which marshal first seized 
a vessel in waters over which both districts had 
jurisdiction should be raised by a petition by th^ 
marshal, and not on a plea to the jurisdiction by" 
a party in whose favor the marshal held process. 
—The Circassian, Case No. 2,721. 

A marshal's return stating a seizure of a ves- 
sel, but that at such time the vessel was in the 
custody of a state sheriff, does not imply sucli 
seizure as to give the court jurisdiction. — The 
Circassian, Case No. 2,721. 

The court does not acquire jurisdiction where 
the marshal makes return to a process in rem 
that he was prevented from making service by 
the adverse possession of a sheriff; the practice 
in such case is to wait until the sheriff's custody 
has ceased.— The Julia Ann, Case No. 7,577. 

Sundays are not excluded in the 14 days re- 
quired before the return of process in rem, in 
admiralty.— The E. W- Gorgas, Case No. 4,o8o. 

Process in admiralty may be served by a per- 
son deputized bv the marshal by memorandum 
indorsed thereon.— The E. W. Gorgas, Case No. 
4,585. 
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§ 63. Appearance or default. 

See, also, post, § 66. 

Default by garnishee, see, ante, § 61. 

Objection to jurisdiction founded on personal 
privilege of dedining the forum must be made 
before general appearance and answering to the 
merits.— The Bee, Case No. 1,219. 

On a libel in rem where want of jurisdiction 
does not appear on the face of the libel, personal 
appearance without objection is equivalent to at- 
tachment—Jones V. The Richmond, Case No. 
7,492. 

Where the record shows that on lie return day 
a certain person "appears for the respondents, 
and has a week to perfect an appearance and to 
answer," it will not be regarded as an appear- 
ance which operates as a voluntary submission 
to the jurisdiction, and a waiver of the objection. 
—The Aberfoyle, Case No. 16. 

■ An entry on the record that on the return day 
a certain person "appears, * * * and has a 
week to perfect an appearance," does not show 
a waiver of objection to jurisdiction. — ^Atkins v. 
Fibre Disintegrating Co., Case No. 602. 

One who comes into admiralty, and asserts 
a claim to and demand due from a third person, 
which is sought to be subjected to the payment 
of a judgment in personam against another, is 
bound by the -decision. Whatever other reme- 
dies he might have had, he lost them by his ap- 
pearance.— Lee V. Thompson, Case No. 8,202. 

Irregularities in entering default are waived 
by the voluntary appearance of respondent be- 
fore the commissioner without objection, but 
such default will be set aside to permit a real 
defense.— Gaines v. Spann, Case No. 5,178: 
Same v. Travis, Id. 5,179. 

Where the corporate owners of a steamboat 
voluntarily appear as claimants, though under 
the wrong name, they are parties to the suit, 
and no objection can be taken to the decree for 
want of process against them. — ^Virginia & M. 
Steam Nav. Co. v. United States, Case No. 16,- 
973. 

In cases of default, proclamation to appear 
shoiUd be made, and a decree entered for default 
and contumacy; and on reading the libel and 
proceedings thereon, with or without proof, as 
the court may direct^ such a decree will be made 
as the case may require.— United States v. The 
Mollie, Case No. 15,795. 

Upon a motion to vacate an order pro confes- 
so, and for leave to answer, respondent must 
satisfactorily account for his laches, and exhibit 
by answer or affidavit a meritorious defense. — 
Scott V. The Young America, Case No. 12,550. 

Sufficiency of excuse in the case of a foreign 
respondent and of affidavit of defense.— Scott v. 
The Young America, Case No. 12,550. 

Default for want of an answer will not be 
set aside after a decree from which an appeal 
might be taken. Eule 29.— The Duiveland, 
Case No. 4,122. 

Rules 29 and 40 apply as well to suits in rem 
as to those in personam.^The Duiveland, Case 
No. 4,122. 

Where the marshal, without authority of the 
court, has discharged attached property from 
custody, and subsequently served defendants 
personally, the court will require them to give 
security as a condition of opening their default. 
—Van Winkle v. Jarvis, Case No. 16,883. 
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No one can intervene and defend in a suit in 
rem unless it appear by the answer and claim 
that he has a lien or proprietary interest in the 
thing seized.^The R. W. Skillinger, Case No. 
l<^,lol. 



in pro- 



§ 64. Claim and intervention 
ceedings in rem. 

Under a libel of forfeiture, any one claiming 
an interest in the thing may intervene to contest 
the forfeiture.— The Mary Anne, Case No. 9.195. 

The party seeking to defend, in a proceeding 
in rem, must file a claim to the property libeled. 
—The Spark t. Lee Choi Chum, Case No. 13,206. 



The claim must be filed by the owner, or some 
authorized agent, and must state the facts in a 
direct issuable form, and not by way of recitals. 
—The Spark v. Lee Choi Chum, Case No. 13,- 

mUO* 

The interest of a person in a suit, arising sole- 
ly from his agreement to indemnify respondents 
against the result of the litigation, is not suffi- 
cient to give him the right to intervene ui ther 
action.— The Idaho, Case No. 6,996. 

A consul of a foreign power, though his sot- 
ereign is also represented by an ambassador, is 
entitled to intervene in a suit in admiralty for 
all subjects of that power interested.— Robson 
V. The Huntress, Case No, 11,971. 

The consul of a nation may claim on behalf 
of its subjects, in the absence of any authorized 
agent— The London Packet, Case No. 8,474. 

The assignment, by the builders of a vessel, 
of the moneys to become due on the building 
contract, invests the assignee wifli no such pro- 
prietary interest as will enable him to appear 
as claimant and defend.— The Revenue Cutter 
No. 1, Case No. 11,713. 

A creditor who has attached the thing before 
seizure under a libel of forfeiture may intervene 
as a claimant.- The Mary Anne, Case No. 9,195. 

In the absence of the owner, a mortgagee may 
be permitted to appear as claimant.— The Selt, 
Case No. 12,649. 

A mortgagee may intervene to contest claims 
affecting his lien upon the ~ vessel.- Thomas v. 
The Kosciusko, Case No. 13,901; Elmore v. The 
Alida, Id. 4 419; The Old Concord, Id. 10,482; 
Home Ins. Co. v. The Concord, Id. 6,G59; Fur- 
uiss V. The Magoun, Id. 5,163. 

On the arrest of a vess'el, the mortgagee may 
intervene to protect his interest and contest a 
forfeiture.— Home Ins. Co. v. Concord, Case No. 
6,659. 

A default in payment of an installment due on 
a mortgage on a vessel gives the mortgagee the 
right to its possession, and he will be permitted 
to come in and defend a suit in rem commenced 
the day before the default.— The Jenny Lind, 
Case No. 7,287. 

An indorser upon a note not yet matured gave 
a mortgage upon a vessel to secure his contin- 
gent liability. Afterwards the liability became 
fixed. The mortgage, however, entitled him to 
an extension of time for payment. Held, that 
the mortgagee was to be deemed a mortgagee 
for a valuable consideration, and entitled as such 
to intervene for the protection of his interest in 
a libel filed against the vessel to recover wases. 
—The Dubuque, Case No. 4,110. 

The court may order a vessel libeled for wages 
to be delivered to the general owners, where 5ie 
charterers, who are entitled to possession, re- 
fuse to claim her.— The Prometheus, Case No. 
11,442. 

When a vessel is arrested by a lien creditor, 
and has not been delivered on stipulation, all 
other such creditors may intervene by summary 
petition without having the vessel arrested again, 
and have their claims allowed.— The Young Me- 
chanic, Case No. 18,182. 



Creditors having obtained decrees against the 
proceeds of a vessel, where bottomry creditors 
come in and arrest the fund, may make them- 
selves parties and contest the bottomry claimis. 
—French v. The Superb, Case No. 5,103a. 

Under Rule 34, the underwriter, who has ac- 
cepted an abandonment, which devests the orig- 
inal claimant of all interest, may be admitted to 
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intervene and become the dominus litis, in a suit 
in rem.— The Ann C. Pratt, Case No. 400. 

In a suit in rem on a bottomry bond, under- 
writers to whom an abandonment is made, which 
has not been accepted, are not admissible as 
claimants.— The Packet, Case No. 10,654. 

Underwriters cannot malie any claim for sal- 
vage property in admiralty, unless there has 
been an abandonment of the property to them, 
and it has been accepted by them.— The Henry 
Bwbanli, Case No. 6,376. 

An insurance company which has paid the 
amount of the insurance on the cargo of a ves- 
sel sunk by a collision may be joined as a eo- 
libelant with the owners of such vessel, after 
a decree has been given in their favor against 
the vessel causing the damage, and an order of 
reference to a commissioner made to ascertain 
the amount of damage.— The City of Paris, Case 
No. 2,766. 

After the decision of the circuit court on ap- 
peal in a collision case is announced, an insurer , 
of the cargo lost by the collision, who has paid | 
the amount in full, may be admitted as a party ; 
to settle its rights to a share of the recovery as 
against the libelants.— The City of Paris, Case 
No. 2,767. 

An administrator appointed in another state, 
who has not talien out letters within the juris- 
diction of this court, may intervene in behalf of 
his intestate, in a suit in rem against a vessel 
which was the property of the intestate at his 
death.— The Boston, Case No. 1,669. 

In a petitorv or possessory suit material men 
cannot intervene to enforce a lien which they 
may have upon the vessel.— The Taranto, Case 
No. 13,751. 

A material man's lien is not affected by a de- 
cree in such suit.— The Taranto, Case No. 13, (ol. 

Where a foreign vessel is in the custody of 
the marshal on a claim made by an American 
citizen, the court may take jurisdiction of an 
intervening libel by one of the seamen, though 
his contract was made and performed in a for- 
eign country, and all the parties are subjects 
thereof.— The Champion, Case No. 2,584. 

A person who becomes interested in the sub- 
ject-matter pending the litigation may come in 
and protect his interest if application is made 
within a reasonable time.— The Jenny Lind, 
•Case No. 7,287. 

A claim, to be available, must be interposed 
■on the" return day of the process, when procla- 
mation is made.— Baxter v. The Dona Fermoas, 
•Case No. 1,123a. 

After trial of the right of a person to appear 
and claim a vessel as a mortgagee in posses- 
sion, decided in his favor, leave will be granted 
to withdraw such claim, and file a new one as 
owner, where no other party is affected by the 
proceedings or suffers prejudice.^The Archer, 
Case No. 507. 

An absent owner, on coming within the juris- 
diction, may be substituted as claimant in place 
of his attorney in fact, on payment of costs 
of opposing the motion, and entering new stipu- 
lation for costs-— The Laurens, Case No. 8,121. 

Where a party claims under un attachment 
he must file a caution in court to hold the pro- 
ceeds remaining after satisfying prior claims. 
—The Louisetta, Case No. 8,535. 

A court of admiralty has power to decide 
between conflicting claims to property seized 
by attachment or on execution.— Lee v. Thomp- 
son, Case No. 8,202. 

In an action on a bottomry bond, the owner 
of the vessel and the mortgagee thereof having 
intervened, the court may pass on the validity 
of the mortgage.— The Panama, Case No. 10,- 
703. 



An objection to the right of a person to ap- 
pear and defend a suit in rem cannot be taken 
for the first time at the hearing.— Thomas v. 
The Kosciusko, Case No. 13,901; The Prindi- 
ville, Id. 11,435. 

A motion to strike the claim and answer 
from the files, upon the ground that the proofs 
on hearing show that claimant has no interest, 
cannot be entertained. — ^The Prindiville, Case 
No. 11,435. 

The right to appear and defend a suit in rem 
must be put in contestation, by way of excep- 
tion, if the disability appear upon the face of 
the claim, or an exceptive allegation putting the 
right in issue, if it does not so appear.— The 
Prindiville, Case No. 11,435. 

An objection to the compe'tency of an admin- 
istrator to appear as claimant in a suit in rem 
must be taken on his appearance, and before 
sale of the property and payment of the pro- 
ceeds into court.— The Boston, Case No. 1,669. 

In an action on a bottomry bond, an objec- 
tion to the right of a mortgagee to interfere and 
contest the vahdity of the hypothecation must 
be put forth in the pleadings and suggested on 
the argument, or it will be deemed to have been 
waived.— Furniss v. The Magoun, Case No. 
5,163. 

§ 65. Death of party. 

In proceedings in rem in admiralty, the death 
of the claimant does not abate the suit or ren- 
der a subsequent decree therein erroneous. — 
The James A. "Wright, Case No. 7,191. 

If a party to an action in admiralty dies 
pending the suit, and the cause of action sur- 
vives, no disadvantage accrues therefrom to 
either party. A suggestion of the fact apud 
acta removes the technical difficulty. — Nevitt 
V. Clarke, Case No. 10,138. 

An application by executors to be substituted 
as libelants in a suit in rem in admiralty, made 
more than eight years after libelant's death, 
granted, as claimants conld have compelled 
such substitution at any time.— The Norway, 
Case No. 10,357. 

On an appeal from a judgment for libelant 
entered after the death of the claimant, the 
court ordered that his death be suggested on 
the record, and that the judgment be against 
the sureties.— The James A. Wright, Caso No. 
7,191. 

§ 66. Tender and payment into court. 

Where, in an action to enforce a lien for 
wages on freight money due the boat, the cargo 
was arrested, the owners of the cargo should 
pay into court the freight acknowledged to be 
due, and thus obtain a release of the property 
and a discharge of their liability. They cannot 
be compelled to give bail for the value of the 
cargo.— The Monadnock, Case No. 9,704. 

On a libel in personam against a subcharterer 
to recover freight, respondent, on petition, will 
be allowed to pay the freight moneys into court 
to abide the decision of a contest between the 
owner and charterer as to a claim for demur- 
rage in which he is not interested, and the 
suit against him will be enjoined, though the 
result will be to turn the proceeding into one 
in rem against the freight.— Copp v. De Castro 
& Donner Sugar-Kefining Co., Case No. 3,215. 

Filing a libel in admiralty, and delivery of 
the writ to the officer, is a commencement of 
the suit, such that a tender afterwards made 
must include costs of suit, although the vessel 
has not been seized.— ^The Sunshine, Case No. 
13,623. 

On a bill to enforce a Hen for wages upon 
freight money which was paid into the registry 
as a substitute for the freight attached, otber 
parties claiming an interest in the freight 
money so paid in should file their claim and set 
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§ 67. Bail. 

In suits in personam, in whatever way de- 
fendant is brought into court, he must give a 
stipulation to satisfy the decree before he can 
he admitted to defend, instead of giving stipu- 
lation for costs only.— Millard v. Craig, Case 
No. 9,547. 

In holding a respondent to bail, admiralty is 
governed much by equitable considerations. — 
Martin v. Walker, Case No. 9,170. 

The admiralty court will not order_ a de- 
fendant to ^ve a stipulation in the action un- 
der pain of imprisonment in a case in which he 
is not liable to arrest.— Louisiana Ins. Co. v. 
Nickerson, Case No. 8,539. 

A bond for appearance to answer a, libel is 
not a bail bond at common law, but a stipula- 
tion in admiralty, to be construed accordingly. 
—Lane v. Townsend, Case No, 8,05i. 

Under a stipulation for appearance to ' an- 
swer and abide the court's decision, the sure- 
ties are not irrevocably bound by a return of 
nou est inventus; but they may surrender the 
principal at any time before decree against 
them on citation to show cause. — ^Lan^ v. 
Townsend, Case No. 8,054. 

The stipulation for discharge from arrest is 
for the appearance of the party to abide by 
the decree, and not for the payment of the sum 
decreed.— Grace v. Evans, Case No. 5,650. , | 

The principal and surety on the bond or 
stipulation given upon an arrest in personam ; 
stand upon the same footing. — Holmes v. ! 
Dodge> Case No. 6,637. 

In admiralty the principal cannot be sur- 
rendered in exoneration of bail. — Cure v. Bui- ' 
lus. Case No. 3,486. 

The standing rules of the district court re- 
lating to bail stipulations to be given on the 
execution of a warrant in personam, and to the 
method of enforcing them, are superseded by 
the supreme court rules of 1845, upon the same 
subject, and stipulations must now be exacted 
conformably to the supreme court rules. — Gard- 
ner V. Isaacson, Case No. 5,230. 

The former practice in the district courts in 
matters of arrest in suits in personam, whereby 
on default of respondent his sureties were sub- 
jected only to tiie payment of the costs, is 
changed by Court Rule S, making the respond- 
ent and his sureties liable for the full amount 
of the demand.— Gardner v. Isaacson, Case No. 
5,230. 

Qucere, if a delivery on bail can be ordered 
by the court in vacation before the return 
term of the process.— Bs parte Robbins, Case 
No. 11,879. 

§ 68. Bonds and stipnlations in general. 

District court in admiralty may deliver prop- 
erty on bail, either in the form of bond or 
stipulation, on which judgment may be ren- 
dered.— The Alligator, Case No. 248. 

Where, in a possessory action, the disposal 
of the case upon the merits is not likely to be 
attended by delay, a motion to bond will not be 
granted.— Treat v. The Rainbow, Case No. 14,- 
101. 

Where the equal half ownership of a vessel 
and disagreement alleged in a libel for posses- 
sion and sale of the vessel are denied, claim- 
ants will be allowed to retain possession, pend- 
ing the hearing, on giving security. — ^Burr v. 
The St. Thomas, Case No. 2,195. 

In a possessory action, the property will not 
be delivered on bail to a claimant having an 
interest of only one-eighth therein, when the 
court is sitting, and the case can be heard at 
once.— The Rainbow, Case No. 14,161. 



In possessory actions, an application for de- 
livery on bail, by a party whq has not yet an- 
swered, is premature.— The Rainbow, Case No. 
14,161. 

Where the title to a vessel could not be de- 
termined pending an accounting between the 
parties, possession was awarded to the master, 
who was part owner, on his own stipulation. — 
Coverdale v. The North America, Case No. 3,- 
289. 

The amount due upon an accounting between 
the majority and minority owners cannot be 
applied to diminish the liability of the stipula- 
tors on a bond given for the safe return of a 
vessel.— The Susan E. VooThis, Case No. 13,- 
633. 

A -married woman will not be accepted as 
surety on a stipulation in admiralty.- The An- 
telope, Case No. 481. 

Stipulations taken for the purpose of sus- 
taining and renderin^g effectual the court's ju- 
risdiction are to be construed by the intention' 
of the court which required them, and not of 
the parties bound by them.— Lane v. Townsend, 
Case No. 8,054. 

A stipulation directed to be taken in double 
the amount of the demand will not be construed 
as a stipulation simply for costs.— The Roslyn, 
Case No. 12,068. 

The defective execution of a stipulation must 
be objected to by the party affected by it with- 
in the term of the court next subsequent to its 
becoming known to him.— The Infanta, Case 
No. 7,031. 

A party is entitled to be discharged from a 
bail bond or stipulation in admiralty only on 
grounds which at law or in equity would avoid 
a common money bond, or entitle him to be re- 
lieved from it— Cure v. Bullus, Case No. 3,486. 

After the respondent has given a bond to the 
marshal, as provided by the rules, libelant can- 
not exact any additional stipulation.— Gaines v. 
Travis, Case No. 5,179. 

A defective execution of a stipulation will be 
deemed waived unless excepted to before the 
close of the term next after the opposite party 
has notice of the defect.— The Infanta, Case 
No. T,031. 

§ 69. Security for dissolution o£ attach- 
ment. , 

To discharge a foreign attachment, where de- 
fendant is not found, he must furnish a bond to 
satis^ the full decree.- Bell v. Nelson, Case 
No. 1,257. 

When property is taken for security by a war- 
rant of attachment, the attachment may be dis- 
solved and the property restored to the claimant 
on his filing a stipulation, with sureties, accord- 
ing to the form used by the court. — ^Poland v. 
The Spartan, Case No. 11,246. 

Before property can legally be delivered on 
bail in cases in which the United States are a 
party, due notice must have been given to the 
district attorney. — Ex parte Robbins, Case No.. 
11,879. 

In giving bond to relieve property taken by 
a clause of foreign attachment, defendant must 
pay costs of the motion before he can defend 
on the merits.— Millard v. Craig, Case No. 9,547. 

A respondent in a suit in personam, whose ves- 
sel is attached because personal service can- 
not be made in the district, does not waive his 
right to plead to the jurisdiction by filing a stip- 
ulation to secure the release of the vessel.— Man- 
chester V. Hotchkiss, Case No. 9,004. 

On the dissolution of an attachment against 
a vessel it should be restored to the person who 
was in possession at the time when she was 
taken under process; and in the case of con- 
flicting claims the marshal should not deliver 
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her without the order of the court, — The Two 
Marys, Case No. '14,300. 

Sureties oa a bond given by the wife who 
filed a claim to property attached on a libel 
against the husband and wife are discharged 
where the suit is dismissed against the wife, 
though a decree is rendered against the htisband. 
— Jaycos y. Chapman, Case No. 7,243. 

Where the respondent in a suit in personam 
has gone beyond seas, process may issue against 
the bail on motion, though no execution against 
the principal has been returned non est inventus. 
— In re Snow, Case No. 13,141. 

§ 70. Bo-uds for release in proceedings 
in rem — ^ISTlien allcwed. 
Inasmuch as a suit brought in the district 
court in admiralty to enforce a lien on a ves- 
sel given by state laws is not a "proceeding un- 
der the laws of any state," but is under the 
laws of the United States, the government, if 
claimant in such suit, is not entitled to have the 
res discharged from arrest by giving stipulation 
under Rev. St § 3753. providing that when 
property of the United States shall in a "pro- 
ceeding under the laws of any state" be seized, 
etc.. the secretary of the treasury may cause a 
stipiilation to be entered into, etc. — The Revenue 
Cutter, Case No. 11,712. 

The claimants and not the libelants will be al- 
lowed to bond the proceeds of a vessel where 
libelants' claim is denied in the pleadings.— The 
Archer, Case No. 508. 

The default of libelant on an application to 
bond a vessel, Iteld should be opened with leave 
to file objections to the right of the applicant to 
appear as claimant. — The Two Marys, Case No. 
14,300. 

Vessels and cargoes liable for forfeiture under 
Act April IS, 1818, may be delivered to the 
claimants upon giving a bond for value. — ^United 
States V. The Pitt, Case No. 16,052. 

Act March 3, 1851, to limit the liability of 
shipowners, confers no power on the court to 
<lischarge the vessel from all liens upon her, on 
the filing of a stipulation by the owners in the 
full value of the vessel and freight, for the bene- 
fit of all parties having claims upon her. But 
Uiis may be done under the general admiralty 
powers of the court. — The City of Norwich, 
Case No. 11,202. 

On a dispute between the master and owners 
of a British vessel, the court ordered posses- 
sion to be delivered to the owners on payment 
of a sum to secure the payment of any sum 
found due to the master on a suit to be institiited 
by him within 20 days. — Muir v. The Brisk, 
Case No. 9,&01. 

On a libel to recover possession of a vessel, 
where respondent appealed, the court refused 
leave to bond the vessel, but directed that the 
decree be executed unless the appeal was per- 
fected in two days. — Muir v. The Brisk, Case 
No. 9,901. 

A vessel may be released on bond under Rev. 
St. § 941, at any time before default is entered 
on the return of process. — ^The Martha C. Bur- 
nite. Case No. 9,147. 

In an action in rem against the vessel alone 
by a single freighter a court of admiralty can- 
not order the release of the owners on giving a 
stipulation for value of vessel and freight. — Place 
V. The City of Norwich, Case No. 11,202. 

§ 71. Validity, form, and sufficien- 
cy. 

One who voluntarily executes a bond to a mar- 
shal for the purpose of being substituted for a 
vessel, and with full knowledge of the valuation, 
will not be permitted to resist execution on the 
ground that the bond was erroneously executed 
to the marshal, and that the valuation should 



have been made by commissioners appointed by 
the court.— United vStates v. The Little Charles, 
Case No. 15,613. 

A bond voluntarily given upon the delivery of 
property on bail, on application of the claim- 
ant, is good, although the condition does not ex- 
actly conform to Act March 2, 1799. c. 128, § 
89 (1 Story's Laws, 653; 1 Stat. p. 695, c. 20). 
— ^The Struggle, Case No. 13,550. 

The court may permit a stipulation to be given 
to satisfy the decree, reserving to the stipulator 
the right to deny the legality of the custody 
claimed by the marshal, and, if successful in 
such denial, to ask to be relieved therefrom. — 
The Roslyn, Case No. 12,068, 

A bond given to release a vessel attached un- 
der the nonimportation law need not conform 
to the provisions of Act March 2, 1799, c. 12S. 
—The Struggle, Case No. 13,550. 

§ 72. Amount. 

Act March 3, 1847, does not abridge the pow- 
er of the court to accept bail for less than double 
the amount of libelant's demand. — Peru v. The 
North America, Case No. 11,017a. 

A vessel, cargo, and freight attached on a libel 
on a bottomry bond will be bonded for their full 
amount, although the proceeds of the vessel are 
alone sufiieient to meet the claim.— The Archer, 
Case No. 507. 

On a libel against a vessel, though the claims 
exceed her value, the amount of the freight is 
not to be included in the stipulation. — The Vivid, 
Case No, 16,077. 

The vessel may be discharged on stipulation 
in its full value where the claims for which libels 
are filed exceed its appraised value. — The Ante- 
lope, Case No, 481. 

In the case of separate suits for salvage by 
different salvors in different jurisdictions, for 
services rendered on the same voyage, where 
claimants have once bonded the property, the 
court will reduce the bail to a reasonable secu- 
rity for the claim. — ^Forbes v. The Merrimac, 
Case No. 4,927. 

An agreement fixing the amount of penalty or 
liquidated damages is not conclusive as to the 
amount of bail in a suit in rem. — Peru v. The 
North America, Case No. 11,017a. 

An appraisement by an appraiser nominated 
by the clerk without notice to the opposite party 
will be set aside. — ^Alliance Ins. Co. v. The 
Morning Light, Case No. 246a. 

§ 73. -^— Obligation o£ sureties. 

The stipulation or bond in a suit joining the 
remedy in rem with that in personam only cov- 
ers the value of the property attached and sur- 
rendered. — Draper v. The O. C. Clary, Case No. 
4,071. 

The obligations of the sureties of a vessel are 
not increased by amending the libel by increasing 
the amount claimed. — Darrell v. The Alice Gray, 
Case No. 3,579. 

The imdertaking of stipulators, on a libel in 
rem for the loss of a vessel and cargo by col- 
lision, is for their value, and they cannot inter- 
fere, in questions relating to the equity of the 
parties, to amend their pleadings so as to bring 
within the action all rights which may be legal- 
ly determined by it — McCready v. The Brother 
Jonathan, Case No. 8,732a. 

A bond executed in the district court to se- 
cure the release of a vessel, conditioned that 
the parties shall perform the decree of "tlie 
court," means the court which shall izltimately 
decide the cause; so that where the district 
court dismissed the libel, but its decree was 
afterwards reversed on appeal, execution may 
issue on the bond. — United States v. The Lit- 
tle Charles, Case No. 15,613. 
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§ 7'4. ^^ Insolvency of sureties. 

The claimant in an action in rem, who secures 
the discharge of the property by giving a stipula- 
tion for value, must keep his stipulation good in 
the matter of sureties until the final determina- 
tion of the case.— ^The Virgo, Case No. 16,976, 

Where, after an appeal by libelant from a de- 
■eree dismissing the libel, the stipulators for 
value become insolvent, the circuit court will re- 
quire the claimant to furnish new stipulators. 
—The Virgo, Case No. 16,976. 

§ 75. ^—i Operation and effect. 

The giving of a stipulation of value to ob- 
tain the release of the vessel waives all defects 
in the service of process.— The Acadia, Case No. 
24. 

The execution of a delivery bond by the 
owner of a vessel in a proceeding in rem for 
a penalty or forfeiture is a waiver of the objec- 
tion of the want of a prior seizure. — ^The IJew- 
ellen, Case No, 8,307; The Lewellen, Id. 8,308. 

A vessel discharged from arrest upon giving 
the required bond or stipulation is forever dis- 
charged from the lien which was the foundation 
of the action, and the court has no jurisdiction 
over her for the same cause of action and can- 
not order her rearrest.— Home Ins. Co. v. The 
Concord, Case No. 6,659. The Old Concord, Id. 
10,482; TTnited States v. Ames, Id. 14,440; The 
White Squall, Id. 17,570. 

Such vessel cannot be again seized for the 
same cause of action, even by consent of the 
parties. — Senab v. The Josephine, Case No. 12,- 
663. 

Nor can she be rearrested for the same cause 
of action, though the former action was dis- 
continued by consent. Case No. 13,855 affirm- 
ed.— The Thales, Case No. 13,856. 

After such release an attachment for con- 
tempt win not lie for its forcible taking. — United 
States v. Towns, Case No. 16,534. 

Wliere the libel was subsequently amended so 
as to claim a larger amount, the vessel, after a 
sale to a third person, cannot be ordered again 
into tlie custody of the marshal, nor can the 
owners be required to pay the purchase money 
into court. — ^The Union, Case No. 14,346. 

A vessel discharged on stipulation of value 
fixed at the amount claimed in the libel re- 
turns into the hands of her owner subject to all 
previously existing liens or charges, the same as 
before her seizure, except that on account of 
which she was seized; and she is subject to any 
subsequently accruing liens or charges in the 
hands of her owner, or in the hands of any 
person to whom she may be transferred.— The 
Union, Case No. 14,346; Roberts v. The Hunts- 
ville. Id. 11,904; Carroll v. The Leathers, Id. 
2,455. 

Wliere a vessel has been released from arrest 
on stipulation for value, she may contract new 
•debts which will operate as liens, which will have 
preference over the claim of the sureties who 
are subrogated to the rights of libelant.— Carroll 
V. The Leathers, Case No. 2,455. 

Where a vessel has been released on stipu- 
lation for her value, the amount of damages re- 
coverable in a collision case cannot exceed her 
actual value, though the bond is for a greater 
sum. — ^Wells v. The Ann Caroline, Case No. 
17,389b. 

§ 76. — Helease of sureties. 

The sureties on a bond or stipulation for value 
cannot take advantage of any irregularity in 
the proceedings.— The Alligator, Case No. 248. 

After a decree has been entered in admiralty 
dismissing a libel, and the stipulation to the 
action has been canceled, the claimant may, by 
waiving the decree and consenting to the rein- 
statement of the cause, revive the liability of 
the sureties on the stipulation, provided sudi pro- 



ceedings do not affect them injuriously.— The 
Antelope, Case No. 480. 

The amendment of the libel by adding a co- 
libelant does not discharge the surety on the 
stipulation. — ^The Maggie Jones, Case No. 8,- 
947. 

The amendment of a libel by striking out the 
name of a sole libelant, and substituting another 
in its place, is virtually the institution of a 
new suit, and discharges the sureties upon the 
stipulation.— The Detroit, Case No. 3,832. 

The taking of notes and mortgages from the 
owners as collateral security, after the seizure 
and bonding of the vessel, lield not to operate 
to stay the suit nor to discharge tlie surety. — 
The Maggie Jones, Case No. 8,947. 

A stipulator will be discharged from hiis un- 
dertaking where the vessel is subsequently rear- 
rested on libels by others, and sold, and the 
proceeds brought into court.— Livingston v. The 
Jewess, Case No. 8,412. 

§ 77. _— Cancellation o£ stipulation 
! and rearrest of vessel. 

T\Tiere a libel in rem is dismissed by default 
the claimant may without notice enter an or- 
der canceling the stipulation and bond. — ^The An- 
telope, Case No. 480. 

A claimant who, after a libel in rem is dis- 
missed by default and the stipulation and bond 
canceled, agrees to open the default, waives the 
decree and order of cancellation, and the court 
may vacate them so as to hold the stipulators 
liable.— The Antelope, Case No. 480. 

Motion to remand vessel into custody, and 
cancel stipulation, held premature where made 
before process returned on other libels by which 
the security of the stipulators was endangered. 
—The Empire, Case No. 4,472. 

If a bond given to release a vessel attached 
for violation of the nonimportation law (Act 
March 1, 1809, c. 91) is void because it does 
not conform- to the terms of the statute, the 
court will enforce the redelivery of the prop- 
erty.— The Struggle, Case No. 13,550. 

The court has power to order the rearrest 
of a vessel if the stipulation to answer a judg- 
ment has been accepted by mistake or fraud, 
and the sureties were never bound.— The Favor- 
ite, Case No. 4,698. 

In case of any mistake or fraud committed 
in entering into the stipulation, and of the im- 
provident discharge of the vessel, it would be 
competent for the court to relieve the parties 
concerned, on an application within a reason- 
able time, by ordering the vessel back Into the 
custody of the officer. — ^The Union, Case No. 
14,346. 

§ 78. Custody, sale, and disposition of 
property pending snitl 

When property seized for forfeiture is 
brought into admiralty for adjudication, it is 
in the custody of the court, and cannot be 
withdrawn but by some person who shall es- 
tablish title to receive it.— United States v. 
The La Jeune Eugenie, Case No. 15,551. 

The officer who has the possession of the 
property on proceedings in rem is the official 
keeper of the court, and, if it be taken from 
him, its redelivery will be enforced by summary 
process, though in the hands of a person not a 
party to the cause.^The Phebe, Case No. 
11,066. 

Where petitioner, without order of the court, 
has obtained possession of property from the 
marshal, who had seized the same on process 
in rem, the court will not ord'er the marshal to 
deliver up possession.^The Roslyn, Case No. 
12,067. 

Where an arrested vessel in any manner 
again comes into possession of the owner, he- 
cannot defeat a lien against her, on the ground 
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thnt the contract out of which it arose was 
made, and the consideration for it rendered, 
wiiile the A-essel was in the custody of the law. 
—The Witch Queen, Case No. 17,915. 

The district court, by virtue of its admiralty- 
jurisdiction, has the power to order the res- 
toration of property, the right to the possession 
of which is in an ofBcer of a court possessing 
similar powers in an adjoining district. — ^The 
Joseph Gorham, Case No. 7,537. 

The custody of the law, having been once 
(fixed by the valid levy of an officer duly author- 
ized to seize, continues whether the officer be 
present or not, unless acts equivalent to a 
surrender and withdrawal are shown. — ^The 
Circassian, Case No. 2,721. 

A prize schooner, in a perishing condition, 
was ordered to be sold, although one of the 
parties had not appeared, for the use of the 
person to whom it was finally decreed. — Stod- 
dard V. Read, Case No. 13,470. 

Where a vessel seized for forfeiture is sold 
pending the prosecution, to avoid expenses of 
keeping, and the libel is subsequently dismissed, 
the proceeds will be delivered to the claimant, 
free of all costs. — United States v. The Lion, 
Case No. 15.607. 

IV. PLEADING, PETITIONS, AND 
MOTIONS. 

Effect of amendment on liabilities of sureties 

on bond, see, ante, § 76. 
Pleadings as evidence, see post, § 94. 
In suits for forfeiture, see "Forfeitures," § 8. 

§ 79. Allegations in general. 

Admiralty will not entertain defenses inade- 
quately pleaded and set up for the first time by 
formal objection at the trial. — Cohan v. The 
Rolling Wave, Case No. 2,959a. 

Pleas or exceptions in admiralty need not 
embody the formalities required in pleading at 
common law or iu equity, but they must set 
forth the matter in dispute in perspicuous and 
definite terms. — The Navarro, Case No. 10,059. 

A neglect to state material facts within the 
knowledge of the party will be taken most un- 
favorably against him. — Poole v. The Washing- 
ton, Case No. 11,271. 

Maritime courts will not lay much stress on 
an objection of misnomer unsupported by evi- 
dence that the party was in fact not known by 
the name ascribed to him. — ^Henry y. Curry, 
Case No. 6,381. 

§ 80. Iiibel. 

It is immaterial whether a libel in admiralty 
, be addressed to the judge or to the court in 
which he presides.— The Joseph Gorham, Case 
No. 7,537. 

Admiralty has not jurisdiction over every 
floating structure on navigable rivers, and the 
pleadings should contain an averment to show 
jurisdiction. — Jones v. Coal Barges, Case No. 
7,458. 

A libel for assault and battery, alleged to 
have been committed in the harbor of Havana, 
is defective, if it does not further allege that 
the tide ebbs and flows in said harbor. — Thomas 
V. Lrane, Case No. 13,902. 

Libels in civil actions in rem need not state 
the occupation and residence of the libelant. — 
The J. R, Hoyle, Case No. 7,557. 

Libels in admiraltj' should state the subject- 
matter in articles, with certainty and precision, 
and with averments admitting of distinct an- 
swers. — ^The Boston, Case No. 1,673, 

Technical precision is not required; but the 
cause of action should be clearly set forth, so 
that a plain and direct issue may be made up 



on the charge. — Jenks T. Lewis, Case No. 7,- 
280. 

A libel in rem for breach of a charter party, 
demanding a stated sum in damages, is suffi- 
cient to hold the res to bail, although specific 
breaches showing a specific amount of damages 
are not alleged. — Peru v. The North America, 
Case No. 11,017a. 

An allegation that a certain sum loaned by 
the master on a security of the first earnings of 
the vessel is still due and unpaid will dispense 
with an allegation that it has not been paid 
out of the earnings. — ^Brown v. The Cadnms, 
Case No. 1,997. 

A complaint framed under Dakota territorial 
laws, giving a right of action in rem for sup- 
plies furnished a vessel, held sufficient to give 
jurisdiction to admiralty, though requiring 
amendments to conform it to the practice. — 
Comings v. The Ida Stoekdale, Case No. 3,052. 

A libel should set out clearlj'^ and explicitly 
the facts relied on. — ^The Havre, Case No. 6,- 
232. 

A libel for damages should state each dis- 
tinct act of injury in a distinct article with rea- 
sonable certainty of time and place. — Treadwell 
V. Joseph, Case No. 14,157. 

In a libel for a marine tort libelant must set 
forth in distinct allegations each separate and 
distinct wrong for which he claims damages, — 
Pettingill v, Dinsmore, Case No, 11,045, 

General ill treatment and oppression on the 
part of a master, relied on in aggravation of 
damages in a suit by a seaman for assault, 
must be propounded in a distinct allegation. — 
Pettingill v. Dinsmore, Case No. 11,045. 

The libel should show jurisdiction. — ^Boon v. 
The Hornet, Case No. 1,640. 

A libel for a tort will be dismissed unless it 
contain on its face sufficient averments as to 
place to show that it is within the admiralty 
jurisdiction, — Thomas v. Lane, Case No. 13,- 
902. 

It is unnecessary to aver that the vessel in 
question is engaged in navigation, or capable 
of being so employed. — The Illinois, Case No. 
7,004. 

To give the admiralty court jurisdiction of a 
libel in rem for materials used in the construc- 
tion of a vessel brought before she is launched, 
it must appear by the libel and record that the 
vessel is of the size for maritime employment, 
and that her business was to be maritime navi- 
gation on the Lakes or high seas. — ^The Charles 
Mears, Case No. 10,766. 

A libel for salvage in the name of a British 
naval officer and the British consul, joining 
with him "for all other interests," where the 
vessel, rescued by the British naval vesselj was 
sent home in charge of the ofHcer, hcM not 
fatally defective. — ^The Huntress, Case No. 6,- 
912; Robson v. The Huntress, Id. 11,971. 

A libel for possession of a vessel should un- 
equivocally state the extent of libelant's inter- 
est, and that he was owner at the time of 
filing the libel.— Bradshaw v. The Sylph, Case 
No. 1,791. 

A simple allegation of fraud in a petition to 
set aside a sale, witliout setting forth the facts 
which constitute the fraud, is insufficient. — The 
Kaloolah, Case No. 7,602. 

A libel sufficient under the general maritime 
law is sufficient in cases arising upon the Lakes, 
and no averment is required to bring it within 
the act of 1845.— The Illinois, Case No. 7,004. 

Facts will be assumed as broad as the libel 
will warrant, where it is not objected to for 
lack of precision and certainty.— Essler v. 
Worth, Case No. 4,533a. 
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A libel for a statute forfeiture should sub- 
stantially agree with the terms of the statute. 
—The Betsy, Case No. 1,365. 

§ 81. Answer. 

An agreement for a reference before answer 
filed suspends the necessity of answer. If the 
reference is set aside, claimant may answer 
without terms.— The Nineveh, Case No, 10,- 
276. 

When the respondent wishes to avail himself 
of any particular matter of defense, he must 
present it with proper averments in his answer 
or by plea.— The William Harris, Case No. 17,- 
695. 

The defense of stale clahn must be set up in 
the answer.— The Melissa, Case No. 9,400. 

The objection that the vessel for which sup- 
plies or repairs are furnished is not one fitted 
for navigation on the high seas must be taken 
by answer.- Keppert v. Robinson, Case No. 11,- 
703. 

Matter of abatement may be set up in ttie 
answer, but the answer in such case must de- 
mand the same judgment as a plea.— Reed v. 
Hussey, Case No. 11,646. 

The answer should set out clearly and es- 
plicitly the facts relied on.— The Havre, Case 
No. 6,232. 

An answer to a libel for information must be 
full and explicit to each article.— The Sun, Case 
No. 13,612. 

Where, to a libel for damage, a defense is put 
in by way of justification, it must admit the 
facts; and if the act complained of be relied on 
as a punishment, it must be so pleaded.— Tread- 
well V. Joseph, Case No. 14,157. 

If the answer admits, to a reasonable intend- 
ment, facts stated in the libel, it will be suffi- 
cient, though loose and informal as a pleading. 
—The Aldebaran, Case No. 150. 

Where the answer to a libel for seaman's 

wages sets up payment in full and a release 

under seal, the particulars of the release need 

not be set out, as it is only evidence.— The West- 

■ ern Metropolis, Case No. 17,438. 

The answer should meet each material allega- 
tion of the libel with an admission, a denial, or a 
defense.— Tie Boston, Case No. 1,673. 

An answer which neither admits nor denies a 
material averment in the libel is insufficient, and 
may be excepted to on that ground.— The Eliza- 
beth Frith, Case No. 4,361. 

Mere narrative statements in a libel, which 
allege no damages, and claim no particular rem- 
edy, need not be teplied to specifically by answer. 
—The Aldebaran, Case No. 150. 

Where an answer is made without oath, as 
authorized "by rule 87, it should still respond 
fully and particularly to every material aver- 
ment of the libel.— The Aldebaran, Case No. 
150. 

Where a libel alleges a particular agreement 
was made, and a written instrument was ex- 
ecuted, and the instrument embodies the sub- 
stance of such agreement, an admission by the 
answer of the execution of the instrument is 
substantially an admission of its contents.— The 
Aldebaran, Case No. 150. 

flatter intended as a defensive allegation 
should not be blended with the response or an- 
swer to an allegation of the libel.— The Cali- 
fornia, Case No. 2,312. 

Where several averments in an answer to a 
libel on a vessel are inconsistent, and are not ex- 
cepted to, the court will adopt that one which 
operates most strongly against the claimant. — 
The Gibers, Case No. 10,477. 

When a plea which sets up no matter of de- 
fense is overruled, it is in the discretion of the 



court to allow an answer to be filed.— The Sea 
Gull, Case No. 12,57s. 

§ 82. Reply. 

Mere narrative statements need no specific re- 
ply.— The Aldebaran, Case No. 150. 

Where a sworn answer is not demanded by the- 
libel, libelant may contradict its allegations by 
proofs, without filing a replication thereto, or 
notice of such proof.— The Infanta, Case No. 
7,030. 

In the absence of a specific rule, a replica- 
tion is necessary to put in issue facts set up by 
sworn answer; if none be filed, such facts wilT 
be taken as admitted.— The Mary Jane, Case- 
No. 9,215. 

A replication merely denying the truth of the- 
answer is not required in the district of JNIassa- 
chusetts.— Taber v. Jenny, Case No. 13,720. 

New facts must be presented by an amend- 
ment to the libel or answer, and not by way 
of replication and rejoinder.— The Sarah Ann,. 
Case No. 12,342. 

A special replication by the libelant under oath> 
is not admissible, unless it be demanded by- 
respondent, or ordered by the court. — Coffin v, 
Jenkins, Case No. 2,948. 

A party cannot be allowed, after receiving a- 
pleading and replying to it, to treat it, upon any 
ground of defect afterwards discovered, as w 
nullity, and proceed as if none had been served- 
—Gaines v. Travis, Case No. 5,179. 

Advantage must be taken of the failure to file- 
a replication when evidence is offered at the hear- 
ing, or it will be JwM to be waived.— Thomas v. 
Gray, Case No. 13,898. 

§ 83. Interrogatories. 

Each party has a right to require the persona? 
answers of the other, under oath, to any inter- 
rogatories touching the matter in issue.— The- 
David Pratt, Case No. 3,597. 

In a suit for seamen's wages, libelant may- 
compel the adverse party to answer special inter- 
rogatories.— Gammell v. Skinner, Case No- 
5,210. 

The charge in the libel to which a special inter- 
rogatory relates will be taken pro confesso where- 
defendant refuses to answer.— The David Pratt,- 
Case No. 3,597. 

§ 84. !Eacceptions, demnrrers, and pleas; 
in bar. 

The admiralty court may dismiss a libel oui 
exceptions. — ^The Pauline, Case No, 10,Si8. 

If the response in a general answer is not fulF,. 
explicit, and distinct, exceptions for insufficiencF 
lie to compel a sufficient answer. — ^The Califor- 
nia, Case No. 2,312. 

No exceptions will lie to an answer respon- 
sive to the libel, on the ground that it is not" 
a defense to the suit, whether the matter is im- 
pertinent or not.— The California, Case No. 2,- 
312. 

Objections to a libel for want of specific allega- 
tions of fault should be taken by exceptions, 
and, if taken at the hearing, an amendment will' 
be permitted.— The Coleman, Case No. 2,981. 

An exception for irrelevancy taken to a plead- 
ing which is not irrelevant, but is only insuffi- 
cient, will be overruled.— The Elizabeth Frith,, 
Case No. 4,361. 

Where no exceptions are taken to an answer 
which is not as fuU and explicit and distinct 
as required by rule 27, the reading of testimony 
cannot be objected to on the ground of its in- 
sufficiency.— The Rocket, Case No. 11,975. 

An exception that a libel does not state factff 
■ sufficient to constitute a cause of suit or for- 
feiture is too general; it should state in what: 
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particular the facts are msuffieient/ 
Case No. 33. 



Exceptionjs, dilatory or declinatory, should be 
interposed on the return day of process, or at 
the day appointed for answering the libel.— Fur- 
niss T. The Magoun. Case No. 5,163. 

Exceptions in an answer to a libel will be 
deemed waived if not determined before proof 
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■The Active, \ Libelant may amend his libel in any of the 
points excepted to by the claimant. (Rule 24.) 
—Town V. The TVestem Metropolis, Case No. 
14,114. 

If an application to amend a libel proposes 
to introduce a new cause of action, it is usual 
to allow the amendment when fbe new cause 
of action corresponds in character and is kin- 



taken at the trial.— Aumach v. The Queen of the ^^^^ in nature to that presented in the original 

South Case No. 6o7a libel; but if tbp n.mpnrlmfiTit in-l-rnflniioa a TiQirr 



Exceptions to a pleading in admiralty have 
the effect of a demurrer, and also tliat of a mo- 
tion to make the pleading more definite and 
certain. — Quinn v. The Transport, Case No. 11,- 
516. 

A demurrer does not prevent the party demur- 
ring from controverting the facts confessed, and 
compelling the other party to prove them. — 
Crawford v. The William Penn, Case No. 3,- 
373. 

In a libel on a bottomry bond, a demurrer to 
the replication alleging that the libeled vessel 
was cmidoyed as a cartel, and sailed under the 
protection of a flag of truce, is not such an ad- 
mission as to prevent respondent from after- 
wards controverting it. — Crawford t. The Wil- 
liam Penn, Case No. 3,373. 

The objection of staleness of claim, or any oth- 
er defense that does not go to the merits, must 
be propounded by special plea. — ^The Platina, 
Case No. 11,210. 

In a libel on a bottomry bond, the overruling 
of a plea alleging the disability of libelants to 
sue, on the ground that at the time the suit 
was brought and the plea was filed they were 
alien enemies, does not prevent respondents 
from pleading in bar that, at the time the con- 
tract was entered into, libelants were alien 
enemies, and for that reason the contract was 
void.— Crawford v. The William Penn, Case 
No. 3,373. 

§ 85. Amendments. 

The district courts have an undoubted 
power, in the exercise of a sound judicial dis- 
cretion, to permit a libel to be amended. — 
United States v. Distilled Spirits, Case No. 
15,943. 

The libel may be amended while the pro- 
ceedings are in fieri and before judgment. (Ju- 
diciary Act 1789, § 32.)— Comings v. The Ida 
Stockdale, Case No. 3,052. 

The court will permit amendment instanter 
in respect to defects of form first objected to 
at the hearing. — Nevitt v. Clarke, Case No. 
10,138. 

In the absence of written rules of practice, 
amendments in matters of substance are with- 
in the sound discretion of the court, and are 
allowable until final decree. — Lamb v. Park- 
man, Case No. 8,019; Nevitt v. Clarke, Id. 
10,138. 

Amendments to libels for forfeitures in ad- 
miralty, in substance or in form, are within 
the discretion of the court at any time before 
final decree. — The Meteor, Case No. 9,498. 

An amendment of an information in rem 
will not be disallowed merely because it may 
affect the rights of sureties. — The Harmony, 
Case No. 6,081. 

Though a libel for possession of a vessel 
should state the extent of libelant's interest, 
and that he was owner at the time of filing 
the libel, where the defect in that particular 
arises from accidental omission the court will 
allow an amendment.— Bradshaw v. The Sylph, 
Case No. 1,791. 

A libel may be amended on motion by strik- 
ing out unnecessary and impertinent allega- 
tions.— American Ins. Co. V. Johnson, Case No. 
303. 



libel; but if the amendment introduces a new 
substantive cause of action and a new charge 
against the defendant, it is disallowed.— Unit- 
ed States V. Distilled Spirits, Case No. 15,- 
943. 

The court will not allow a defendant to re- 
cast his entire answer, if he bas discovered 
from the opinion of tbe district court how it 
may successfully be done, so as to shift the 
burden of proof, or obtain by successful plead- 
ing other legal advantages.— Lamb v. Park- 
man, Case No. 8,019. 

A person who defends a suit in a certain 
right, and sets up an agreement consistent 
only therewith, which he stands by at the 
trial, will not be allowed, after he has failed 
in such contention, to set up a claim in a dif- 
ferent right, and support the same by proof. 
—McCarthy v. Eggers, Case No. 8,681. 

After alleging ownership and setting up a 
charter made as owners, respondents cannot, 
on failure to prove the charter, amend so as to 
show that they were mortgagees out of pos- 
session.— McCarthy V. Eggers, Case No. 8,681. 

A claimant in admiralty will not be allow- 
ed, after the hearing has been had on claim 
and answer, establishing that he had no inter- 
est in the res at the time when tiie claim and 
answer were filed, to amend by showing that 
he was formerly the owner, and sold with a 
covenant to discharge all liens. — The Prindi- 
ville. Case No. 11,435. 

An answer cannot be amended, so as to con- 
tradict a material admission, after tbe cause 
has been heard.- The Mary 0., Case No. 9,- 

A joint libel against three vessels cannot 
be amended by substituting the name of the 
owner of one vessel so as to change it from 
a libel in rem to one in personam. — ^The Young 
America, Case No. 18,178. 

The court has no power to permit a libel to 
be amended by striking out the name of a 
sole libelant, and substituting another in its 
place.— The Detroit, Case No. 3,832, 

An information against a vessel for smug- 
gling may be amended so as to change the 
allegations as to the ownership of the vessel. 
—United States v. The Queen, Case No. 16,- 
107. 

The court will permit an amendment seek- 
ing to withdraw an admission of a matter of 
fact, upon the ground that it was made be- 
cause the respondent mistook the law, with 
great caution, and only under extraordinary 
circumstances, if ever. — Lamb v. Parkman, 
Case No, 8,019. 

The answer, in an action on a bill of lading, 
which fails to allege that the damages claim- 
ed accrued from the sweating of the vessel, 
is amendable.— McOullough v. The Echo, Case 
No. 8,740a. 

In an action of tort an amendment may be 
allowed increasing the damages demanded. — 
McCready v. The Brother Jonathan, Case No. 
8,732a. 

A possessory libel cannot be amended so as 
to proceed for . damages in personam.— Kv- 
noch V. The S. O. Ives, Case No. 7,958. 

The libel in a proceeding to obtain the bene- 
fit of the limitation of liability will be amend- 
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ed so as to show the residence of the libel- 
ant.— The John Bramall, Case No. 7,334. 

An amendment by inserting a new substan- 
tive offense will be disallowed where the stat- 
ute of limitations has run against it.— The 
Harmony, Case No. 6,081. 

A decree cannot be rendered upon proofs as 
to matter not embraced within the allegations, 
but the pleadings should be amended to em- 
brace the merits. — ^Davis t. Leslie, Case No. 
3,639. 

Amendment of answer not allowed to make 
it correspond with the proofs, where the alle- 
gations were deliberately made, under a full 
knowledge of the grounds relied on by libel- 
ant.— The lola, Case No. 7,057. 

"Where, in a collision case, the pleadings of 
both parties were defective, the court allowed 
proper pleadings after the case was closed on 
the proofs. — Star v. The White Cloud, Case 
No. 13,306. 

Permission to amend a libel to enforce a gen- 
eral admiralty lien for supplies, so as to claim 
a lien under the local statutes, granted on con- 
dition that libelant's lien should be postponed 
to that of others.— Hudson Coal Go. v. The 
Minnie E. Childs, Case No. 6,8S6. 

In a suit against a vessel and her master 
jointly to recover a penalty for iniporting 
goods not included in the manifest, it is prop- 
er to dismiss the suit as to the master, on 
the ground that he is entitled to a trial by 
jury and to proceed with it as against the ves- 
sel.— United States V. The Queen, Case No. 
16,108. 

Where the amendment consists in the de- 
nial of a fact previously admitted, or in the 
allegation of new facts amounting to a new 
defense, not originally exhibited, the court will 
require the grounds for the amendment, and 
the reasons why it has become necessary, and 
why its necessity was not earlier known, to be 
shown, by aflSdavit. — ^Lamb v. Parlanan, Case 
No. 8,019. 

The court will require that each of the pro- 
posed changes in an answer should be exhibit- 
ed separately, with apt references to the orig- 
inal answer, so that it can be seen how the 
original answer will be affected by each, and 
so that each, when allowed, can be incorpo- 
rated into the original answer when taken in- 
to a new draft as an amended answer. — Lamb 
V. Parkman, Case No. 8,019. 

A writing should be filed containing the mat- 
ter of amendment as a distinct proceeding in 
the case, but such writing may extend to a 
new draft of the libel. (Adm. Kule No. 24.) — 
Comings V. The Ida Stockdale, Case No. 3,- 
052. 

On dismissal of a libel with leave to amend, 
it is improper to file a new libel setting out a 
valid cause of action, by adding a second cause, 
which was substantially a repetition of the 
libel which had been dismissed. — The Circas- 
sian, Case No. 2,723. 

Where a decree for libelant in a collision 
<;ase was reversed by the supreme court, which 
held botlf vessels to be in fault, claimant, who 
had failed to allege in his answer that he had 
sustained any damages by the collision, was 
allowed to amend his answer in that respect 
^The Pennsylvania, Case No. 10,931. 

§ 86. Supplemental pleadings. 

Where libelant relies on new matter in avoid- 
ance, he should file a supplemental libel, which 
respondent should answer. — ^Taber v. Jenny, 
Case No. 13,720. 

A supplemental libel, filed before the process 
is returnable, becomes part of the pleadings, 
without further notice to respondent, and he is 



bound to answer it. — ^Thomas v. Gray, Case 
No, 13.898. 

A supplemental libel in replication is not 
necessary where the libelant intends merely to 
deny the truth of the allegations in the an- 
swer. Otherwise where it is sought to avoid 
them by new facts. — Gladding v. Constant, 
Case No. 5,468. 

A supplementary libel alleging new matter 
and an answer may be filed after appeal, in 
the discretion of the court. — The Boston, Case 
No. 1,673. 

Libelants were permitted to amend and file 
a supplemental bill for extra compensation as 
pilots, where their services were held not to 
constitute a claim for salvage. — Dexter v. The 
Kichmond, Case No. 3,865. 

§ 87. Signature and verification. 

Admiralty requires a sworn libel as the 
foundation of process of arrest of person or 
property. — Martin v. Walker, Case No. 9,170. 

The answer to a libel in personam should be 
sworn to, but the libelant is not bound to swear 
to the libel.— Coffin v. Jenkins, Case No. 2,948. 

Libelant must verify the debt or cause of 
action on which his libel is founded by his 
oath. — ^Hutson v. Jordan, Case No. 6,959. 

The respondent is required to verify his an- 
swer by oath. — ^Hutson v. Jordan, Case No. 6,- 
959. 

Libels in rem in civil causes in Indiana need 
not be supported by the aflSdavit of the libel- 
ant.— The J. R. Hoyle, Case No. 7,557. 

In causes on the instance ■ side, the answer 
of the claimant should be verified by oath. — 
Gammell v. Skinner, Case No. 5.210. 

One verifying a libel as attorney in fact need, 
not show his authority at the time. It is 
enough to show it when called in question. — 
Martin v. Walker, Case No. 9,170. 

A mere general employment as proctor to 
prosecute an admiralty suit does not authorize 
the verification of a libel as attorney in fact. 
—Martin v. Walker, Case No. 9,170. 

It may be shown, in opposition to a motion 
to set aside all proceedings for want of verifi- 
cation of the libel, that the oath was in fact 
regularly and duly administered, though Oxq 
clerk's name was not subscribed. — ^Nelson v. 
Bell, Case No. 10,101a. 

The absence of the notarial seal from the 
jurat of a verification of a libel in admiralty 
is, at most, but an irregularity, not available, 
after decree, in a collateral proceeding. — ^The 
E. W. Gorgas, Case No. 4,585. . 

§ 88. Filing and service. 

Where respondent has been arrested in a suit 
in personam, the answer is not filed, within 
the meaning of the eighteenth rule, until bail 
is perfected. — ^Thomas v. Gray, Case No. 13,- 
898. 

Service of a cross libel, for damages under 
an independent stipulation, upon the proctor 
of the original libelant, who is out of the ju- 
risdiction, is ineffectual. — ^Nichols v. Tremlett, 
Case No. 10,247. 

§ 89. Issues, proof, and variance. 

Allegations in a libel, neither admitted nor 
denied by the claimant, are not to be taken as 
true, but must be proved. — Clarke v. The Dodge 
Healy, Case No. 2.849. 

Allegations in pleadings are admissions by 
the pleader, and need no proof unless denied 
and put in issue, and, as against the pleader, 
will be taken as matter conceded. — Ward v. 
The Fashion, Case No. 17.154. 

Admission by answer of execution of agree- 
ment particularly set out in libel admits eon- 
tents.— The Aldebaran, Case No. 150. 



87 (§89) 



ADMIRALTY, IV. 
[Fed. Cas. Digrest.] 



(§ m 88 



An allegation in the answer that all the parties 
are foreigners, and the ship is foreign property, 
must be proved by the respondent or claimant. — 
The Napoleon, Case No. 10,015. 

In cases of tort, if the injury complained of is 
admitted by the answer, the burden of proof is 
cast upon the defense to shoAv affirmatively the 
matters of justification or defense set up. — Th'e 
Rhode Island, Case No. 11,745. 

"The court will not permit respondent to re- 
quire formal proof of written documents, the au- 
thenticity of which was admitted by the original 
answer, without an affidavit denying the signa- 
tures, and explaining satisfactorily his former 
admission, nor permit respondent to require the 
production of original papers, copies whereof 
were admitted by the original answer to "be cor- 
rect," without showing that such originals are 
under the control of libelant, and can be pro- 
duced without delay, and that the production 
thereof is material. — Lamb v. Parkman, Case 
No. 8,019. 

"Where, in the case of a joint tort, separate an- 
swers are put in, each respondent must rely for 
his defense upon his own answer and the proofs. 
—Gardner v. Bibbins, Case No. 5,222. 

No evidence is properly admissible but what 
applies to matters in issue between the parties, 
and nothing is in issue but what is averred on 
one side and denied by the other.^The William 
Harris, Case No. 17,695. 

No evidence is admissible, except it be (Appro- 
priate to some of the allegations in the libel cr 
answer. — The Boston, Case No. 1,673; Davis v. 
Leslie, Id. 3,639; The Rhode Island, Id. 11,745; 
The Morton, Id. 9.864; Turner v. The Black 
Warrior, Id. 14,253: Campbell v. The Uncle 
Sam, Id. 2,372. But see The Cambridge, Case 
No. 2,334. 

Allegations not sustained by proof will be re- 
jected. —The Sarah Ann, Case No. 12,342; 
Ivramme v. The New England, Id. 7,930. 

The proctor of the libelant, having given no- 
tice to the respondent that he should ask only 
for a decree for costs, cannot at the hearing 
proceed for damages. — Angell v. Bennett, Case 
No. 387. 

Evidence of special damage may be given un- 
der a general allegation. — West v. The Uncle 
Sam, Case No. 17,427. 

Where the libel for damage to cargo alleges 
that the same was caused by certain specific 
faults, no others can be set up at the trial. — 
Soule v. Rodocanachi, Case No. 13,178. 

A libel in personam brought solely for an ac- 
counting by one of four part owners against 
only two others (all claiming by an equitable 
title) cannot be maintained as a suit for wages, 
though the libelant rendered services on board 
the vessel as ship's carpenter. — Kellum v. Emer- 
son, Case No. 7,G69. 

There is no technical rule of variance in ad- 
miralty causes. — The Cambridge, Case No. 2,334: 
The Clement, Id. 2,879; West v. Silver Wire & 
Skirt Mfg. Co.. Id. 17,425; Same v. The Uncle 
Sam, Id. 17,427. 

A variance in pleading is immaterial if the op- 
posite party is not surprised. — Crawford v. The 
William Penn, Case No. 3,373. 

A charter party under seal, made out in the 
name of a person who acted merely as agent for 
another, without stating that fact, is admissible 
in evidence on a libel for breach of contract 
brought by the principal. — Talbot v. Wakeman, 
Case No. 13,731; Id. 13,731a. 

A party who sets up an admiralty lien which 
fails cannot set up and rely upon a common-law 
or statutory lien. Case No. 13.788 reversed, — 
Taylor v. Commonwealth, Case No. 13,787. 

When a libel is filed claiming a forfeiture of a 
vcssol, and the facts do not' authorize the for- 



feiture alleged, but show an offense against oth- 
er provisions of the same law under which the 
forfeiture is alleged to have accrued, the libel 
will be dismissed.— United States v. The Hunter, 
Case No. 15,428. 

A libel on a bottomry bond claimed the freight 
as hypothecated contrary to the tenor of the 
bond. The bondj made part of the libel and 
referred to as the foundation of the hypotheca- 
tion, showed that the freight was not hypothe- 
cated, and could not be demanded- -Hcid, that 
the variance was immaterial. — Crawford v. The 
William Penn, Case No. 3,373. 

In order to entitle either party to the benefit 
of a variance, objection must be taken when the 
evidence is offered at the trial, and it comes 
too late if made after the evidence is clo*;od and 
the cause is under argument. The evidence 
must be material.— The Kirkland, Case No. 4,- 
181. 

Variations between the contract sued on and 
the pleadings and proofs, although sufficient in 
law to defeat the action, will not be so regarded 
in admiralty, in a case whore substantial jus- 
tice can be done.— Talbot v. Wakeman, Case No. 
13,731a. 

Objections for variance will not be allowed 
after the evidence is closed and the argument 
for the defense begun.— Dunstan v. The R. R. 
Kirkland, Case No. 4,181. 

§ 90. Defects and objections. 

A court of admiralty is not restrained from 
doing substantial justice by mere forms or tech- 
nicalities.— Dexter V. Munroe, Case No. 3,863. 

A claimant, who fails to put his objections 
upon the record, will be deemed to have waived 
them by appearing and contesting the case upon 
the merits.— The Detroit, Case No. 3,832. 

Objections to defects of form in a libel in ad- 
miralty should be raised by special exception un- 
der rule 24. If the exceptions in an answer are 
not insisted upon at the opening of the trial, thoy 
will be considered as waived, — White v. Tlie 
Cynthia, Case No. 17,546a. 

On a libel for the nondelivery of goods the 
want of averment of ownership in the libelant is 
waived where the point is not raised in any 
way in the answer.— The Ville De Paris, Case 
No. 16.942. 

Impertinent and irrelevant allegations in an 
answer will be stricken out on motion.— The 
Gustavia, Case No. 5,876. 

§91. Petitions and proceedings tliereon. 

The court will not, upon a summary applica- 
tion of a claimant, inquire into damages caused 
him by an unfounded arrest of his ship. — The 
Oriole, Case No. 10,573. 

Nor will it assume power to coerce parties into 
issues not raised in the pleadings filed in the 
cause.— The Oriole, Case No. 10,573. 

§ 92. Motions and proceedings thereon. 

■ A question of jurisdiction should not be dis- 
posed of on motion, but on hearing. — Cushing v. 
Laird, Case No. 3,508. 

Property will not be discharged from the cus- 
tody of the court on motion supported by af- 
fidavits, on the ground that it is the property of 
the United States. This question should be 
raised by claim and answer.— The Othello, Case 
No. 2,483. 

Whether custody of a vessel by a sheriff under 
a writ alleged to be void is such as to prevent a 
court of admiralty from acquiring jurisdiction 
should not be determined on motion. — The Cir- 
cassian, Case No. 2,721. 

A prior decree on the same cause of action, 
as a defense in an admiralty cause in favor of 
the party for whom it was rendered, should be 
given in evidence, and not set up by sununai-v 
motion to prevent further hearing or to try the 
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fact upon affidaYits.-Ileed t. The Fanny, Case 
No. 11,645a. 

Questions as to the validity of bottomry claims 
will not be entertained on i^otion and noUce.- 
French v. The Superb, Case No. 5,lUda. 

Wliere a paper has been intrusted to libelant 
for the benefit of both part es, the court, on 
motion, will order its production before answer. 
But a letter addressed to libelant, forming part 
of a- contract, is not such a paper.-The Voy- 
ageur De La Mer, Case No. li,02o. 

A motion to set aside an arrest for Irregu^rity 
in libelant's proceedings will not l^e tl^nied o£ 
course merely because not made at the earl^st 
practicable day.-Martin v. Walker, Case No. 
9,170. 

Affidavits on motions incidental to a suit, 
when the facts cannot be supposed to be pecu- 
liarly within the knowledge of a Party, may be 
made by his attorneys and proctors.— The Har- 
riet, Case No. 6,096. 

The strict rules of the common law are not 
applicable to admiralty practice. The Proctor is, 
in many cases, in point of fact, dommus litiB, 
clothed with all the authority of the party him- 
self.— The Harriet, Case No. 6,096. 

Without regard to that distinction, courts pro- 
ceeding according to the civil law admit proetors 
to exercise all the functions of attorneys at 
law.— The Harriet, Case No. 6,096. 

A motion to discharge respondent from arrest 
on the ground that the libelant has no legal 
cause of action against him will not be granted 
where the affidavits read upon the motion m 
behalf of the respective parties are contradietory 
as to the merits of the cause.— Wicks v. iLUis, 
Case No. 17,614. 

Where admiralty records have been loosely 
kept, depositions mdy be read to prove that a 
certain order was made in the cause.— Jones 
V. Walker, Case No. 7,506. 

V. EVIDENCE, AND TAKING AND 
FILING PROOFS, 



§ 93. 



Rules of evidenfee and mode of 
proof in general. 

The admiralty courts are not bound by tiie 
rules of evidence applied in common-law courts, 
and thev may take notice of matters not strictly 
proved.-^The J. F. Spencer, Case No. i,61o. 

A court of admiralty, being judge both of the 
hiw and fact, is not confined to the strict rules 
of the common law, in respect to the admission 
of evidence.— Elwell v. Martin, Case No. 4,42o. 
The state laws of evidence are not applied in 
admiralty, and interested witnesses are not ex- 
cluded except in certain cases of necessity.- ±ne 
Independence, Case No. 7,014. 
^ State statutes admitting parties as witnesses 
-do not apply in admiralty.— The Australia, Case 
No. 667; The William Jarvis, Id. 17,697. 

Where respondent's counsel does not object to 
the examination of the libelants themselves as 
witnesses, the court will receive their evidence.— 
Ferrara v. The Talent, Case No. 4,745. 

Testimony given viva voce in open court should 
be taken down by way of narrative, and not by 
wav of questions and answers,— The Syracuse, 
Case No. 13,718. 

Upon the question of the bona fides of the 
uurchaser of a vessel from one who, as mort- 
gagor, was permitted to retain possession thereof, 
the court will determine the facts upon the prin- 
ciples which govern trials by jury.- The Romp, 
Case No. 12,030. 

A proceeding in rem is not within the statute 
of 1789, which authorizes an order to produce 
books and writings- on the trial of actions at 



law.— United States v. Twenty-Eight Packages 
of Pins, Case iSfo. 16,561. 

The testimony of the libelants themselves in 
an action in rem, the one for the other, altiiough 
legally admissible, ought to be narrowly scruti- 
nized." and received with caution.— Graham v. 
Hoskins, Case No. 5,669. 

The testimony of a ship's crew, being joint 
libelants, each swearing, for the other, will be 
received with great caution. The court will be 
more inclined to credit the master of the vessel, 
when the evidence between them is contradic- 
tory, and he has no interest m the action.— Ihe 
Swallow, Case No. 13,665. 

When there is an irreconcilable conflict in the 
testimony of witnesses, and circumstances of 
suspicion attach to the credit of them on both 
sides, the balance of evidence will be regarded 
as in favor of the party having the greatest 
number.— The Napoleon, Case No. lO.OlD. 

A copy of a survey of a vessel, not purporting 
to have been made by any one connected with 
her, is not admissible against her, no witness 
able to prove or disprove its correctness being 
called or shown to be withm reach.— The Vivid, 
Case No. 16,978. 

Copies of documents relating to the condemna- 
tion and sale of a vessel were certified by tne 
British consul to be copies of official documents 
on file in his office, and had been proved by 
deposition a considerable time before the trial, 
so that the parties were not taken by surprise. 
Held, that they were admissible in evidence.— 
The J. F. Spencer, Case No. 7,31o. 

Shipping articles, being the proper and usual 
documents of the ship lor the voyage, are in the 
admiralty always admitted as evidence of the 
terms of hire, even of the master, or his ap- 
prentice, but the evidence is not conclusive.— 
Willard .v. Dorr, Case No. 17,680. 

A foreign master, who understands and speaks 
English imperfectly, will not be charged upon his 
declarations or admissions in that language, witn- 
out clear proof that he well understood the 
meaning of what was addressed to him and that 
used by him in reply.— The Lotty, Case No. 
8,524. 

Papers which had been proved by deposition 
a considerable tune before the trial heU ad- 
missible in the admiralty without strict proof. 
—The J. F. Spencer, Case No. 7,31u. 

§ 94, Pleadings as evidence. ^ 

The allegations of one of the parties in a libel 
are not evidence for him unless called for by tfie 
other side, and are then to be weighed as they 
deserve, without requiring, in all cases, more 
than one witness to overcome them.— Jay v. 
Almy, Case No. 7,236. 

Neither party can contradict by proof the aver- 
ments set forth in his pleading, and the opposite 
narty is entitled to rely thereon as an admission 
of facts.— Totten v. The Pluto, Case No. 14,106. 
The answer to the libel, though on oath, is not 
evidence; but a party may be examined on in- 
terrogatories on the demand of the adverse 
party, and the answers are evidence m the ease. 
—The Australia, Case No. 667. 

The rule in equity requiring two witnesses, or 
one witness and strong corroborative circum- 
stances, to overcome the denial in the answer, 
does not obtain in admiralty.— Sherwood v. Hall, 
Case No. 12,777; United States v. The Matilda 
Id 15,741; Hutson v. Jordan, Id. 6,9o9; Eads 
v. The H. D. Bacon, Id. 4,2,32. 

How far the sworn answer of the respondent 
may be referred to, as in the nature of .supple- 
torv proof, or in aid of presumptions raised by 
other proofs in the cause.— The Crusader, Case 
No. 3,456; Hutson v. Jordan, Case No, 6,9o0. 

A claim to a vessel and cargo filed in an ad- 
miralty cause, though sworn to, is not evi- 
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dence.— The Thomas and Henry, 

§ 95. AnsTO-ers to interrogatories. 

Answers under oath to special interrogatories 
are evidence in the cause, as well in favor of, 
as against, the party answering.— The David 
Pratt, Case No. 3,597. 

_ Respondent's answer upon oath in reply to 
interrogatories does not, in admiralty, constitute 
positive evidence in his own favor.— Cushman v. 
Ryan, Case No. 3,515. 

Answers to special interrogatories are not con- 
clusive, and will not control when opposed to the 
weight of the other proof .or open to suspicion.— 
The L. B. Goldsmith, Case No. 8,152. 

Answers to interrogatories addressed to gar- 
nishees holding the proceeds of a vessel, in a 
hbel for a tort committed by such vessel, held 
not evidence in their favor on a libel by another 
to recover such funds as owner.— Gushing v. 
Laird, Case No. 3,509. 

§ 96. Depositions. 

The oral cross-examination of witnesses on a 
commission abroad may be allowed as a con- 
dition of waiving objection of irregularity in 
the motion for the commission.— The Louisiana, 
Case No. 8,536. 

A deposition, entitled in the district court, but 
not received by the clerk until after the trial 
there, and not sent up as a part of the record 
of that court, cannot be read on appeal.— The 
Buckeye State, Case No. 2,085. 

The depositions of witnesses for claimant will 
not be suppressed because taken before answer^ 
where prejudice to libelant does not appear.— 
The Pride of The Ocean, Case No. 11,419. 

Where an application was made for a commis- 
sion to examine a witness in the East Indies, it 
appearing that no one was known who could be 
named as commissioner, except the wife of the 
witness, she was named as commissioner.— The 
^o^way, Case No. 10,356. 

Evidence taken must be in writing— The Bos- 
ton, Case No. 1,673. 

In a suit for collision by the master of a 
vessel m behalf of the cargo owners, libelant 
cannot read in evidence a deposition taken in 
behalf of the owners of the vessel in a suit by 
them for the same collision.— The John H. 
Starin, Case No. 7,351. 

When a witness is examined de bene esse out 
of court m an admiralty cause by the claimants, 
and is cross-examined by the libelant, who 
reads the cross-examination in support of his 
action, he cannot then except to the competency 
of the witness because interested in the cause, 
and exclude his testimony given in chief for the 
claimants.— The Osceola, Case No. 10,602. 

Notwithstanding an order of court closing all 
testimony m a cause after a limited time under 
a commission, the court will enlarge it upon 
proof of newly-discovered evidence which the 
party could not procure to be taken under such 
commission, the same having come to his knowl- 
edge after the execution thereof.— The Rubv 
Case No. 12,103. ' 

VI. HEARING OR TRIAI., AND RE- 
HEARING. 

§ 97. Course and conduct of hearing. 

Libels or petitions against a vessel are heard 
by a court of admiralty in anv order in which 
they are brought up.— The Fanny, Case No. 

A suit in admiralty will not be dismissed for 
neglect to prosecute, where it was placed on the 
calendar and noticed immediately after issue 
joined, but was not called for trial, by reason 
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Case No. of the accidental absence of witnesses.— Cham- 
bers V. The Henry Kneeland, Case No. 2,581a. 

A libel was dismissed for delay in prosecuting 
the same, where libelant refused the option of 
going to trial on the libel and answer and the 
replication filed on the day appointed for the 
special hearing.— Douglass v. The Washington, 
Case No. 4,033. 

_ In a suit to enforce a bottomry bond executed 
m a distant foreign country, though an attested 
copy thereof is not admissible in evidence, yet, 
being produced, the court will grant a continu- 
ance, that the original may be procured.— The 
Jerusalem, Case No. 7,293. 

Time given to permit production of evidence 
of payment of money to a third person at sea- 
man s request alleged by way of set-ofE to his 
claim for wages.— Ingraham v. Albee, Case No. 
7,044. 

Before the defendant can be heard in his de- 
fense, or introduce evidence in the cause, he 
must appear and contest the suit, either by 
exceptions to the libel or by answering it. If 
he does neither, the court will hear and adjudge 
the cause ex parte, upon the evidence offered bv 
|he libelant.- The David Pratt, Case No'. 

Objections to an action merely formal in their 
character cannot be taken on final hearing.— 
Fumiss V. The Magoun, Case No. 5,163. 

A statement by the advocate of the party, in 
open cpurt, the day after the hearing, made by 
authority of the party, may be taken as an ad- 
mission m contradiction of the evidence sub- 
mitted by him.— The Harry, Case No. 6,147. 

If libelant's proctor negotiates the postpone- 
ment of the trial, he cannot thereafter allege 
Ignorance of the fact that the answer was on 
fiJ?-— J^arner v. The Ralph Post, Case No. 

g 98. Trial by jury. 

There is no right in admiralty to a trial by jury 
unless given by statute.— Gillet v. Pierce, Case 
No. 5,437. 

By the Revised Statutes (section 566), how- 
ever, the law is changed, and the right to a 
trial by jury is expressly given in the class of 
cases specified in Act 1845.— Gillet v. Pierce 
Case No. 5,437. 

The party demanding a jury must bring him- 
self by his pleadings within the provisions of 
the act.— Gillet v. Pierce, Case No. .5,437. 

An information in rem against the thing it- 
self, in a case of admiralty and maritime juris- 
diction, is not a suit at common law, but an ad- 
miralty proceeding, and does not require a trial 
by a jury.— Clark v. United States, Case No. 
2,837. 

§ 99. Decision. 

The federal courts are governed, in commercial 
and maritime cases, by the general, and not by 
the local, law.— Mutual Safety Ins. Co. v. The" 
George, Case No. 9,981. 

Where a reciprocity of decision in certain cases 
m admiralty is necessary, the court of one coun- 
try is often guided by the customs, laws, and 
decisions of the tribunals of another in similar 
easesj— Thompson v. The Catharina, Case No. 

Our courts of admiralty are not bound by the 
decision of a foreign court, not of admiralty, 
based on different principles than those here 
recognized, and leading to a different result, 
though professedly deciding according to our law. 
—Lang V. Holbrook, Case No. 8,057. 

An action in a federal court for an assault 
and battery on a vessel anchored within the lim- 
its of a county, in Alabama is governed by the 
maritime law of the United States giving the 
master the right to inflict reasonable chastise- 
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ment. and not by the law of Alabama, -whicb 
prohibits a master from inflicting chastisement 
on his servant, as the general maritime law was 
adopted by the constitution of the United States, 
and no state can have a separate and distinct 
maritime law by itself.— Koberts v. Skolfield, 
Case No. 11,917. 

The case of a French seaman for wages on a 
French vessel will be determined by the marine 
law of France.— Moran t. Baudin, Case No. 
9,785. 

Municipal ordinances concerning vessels are 
binding only as police regulations. Beyond that 
they have no force in the admiralty courts. But 
they may be read, and the court will determine 
for itself their application to the subject-matter. 
—The Palmetto, Case No. 10,699. 

Admiralty causes are to be determined upon 
equitable principles, and according to the rules of 
natural justice.— Brown v. Barrows, Case No. 
1,995. 

Courts of admiralty, so far as their powers es- 
tend. act as courts of equity. — ^Brown v. Lull, 
Case No. 2,018. 

On a libel by the mortgagee of a vessel which 
was left in possession of the owner, admiralty 
will determine the bona fides of the sale of the 
vessel by the owner to a third person upon the 
principles which govern trials by jury. — The 
Romp, Case No. 12,030. 

In an action in rem against a vessel the court 
cannot take cpgnizance of collateral equities to 
enforce them against persons not made parties 
to the proceedings, where such decree may be 
prejudicial to ttieir interests. — ^The Leonidas, 
Case No. 8,262. 

In a case of seizure for violation of the steam- 
boat inspection law, the court, in case of default 
will exercise a discretion, according to Rev. St. § 
923, whether to require proofs or not. — ^United 
States V. The MoUie, Case No. 15,795. 

On a libel of forfeiture (Act 1813, § 6) for 
violation of the law relating to fishing bounties, 
in cases of default there must be some hearing 
before decree of forfeiture. — United States v. 
The Lion, Case No, 15,607. 

This may be by merely examining the libel and 
the return of the marshal, with evidence that the 
owners had actual notice, and willfully made de- 
fault, with knowledge of the material facts. — 
United States v. The Lion, Case No. 15,607. 

"Where, on a libel for wages, no one appears 
for the vessel, the amount claimed must be legal- 
ly ascertained before the vessel will be sold. — 
Sanders v. The Sea FotjI, Case No. 12,296a. 

Interest is allowed on liquidated demands in 
admiralty the same as at law, and on seamen's 
wages from the time they are due. — ^The Swal- 
low, Case No. 13,665. 

In a suit upon stale claims, not resting upon 
express contract, the court, in rendering a de- 
cree for libelant, may refuse interest. — ^Mitchell 
v. Kelsey, Case No. 9,664. 

On an information of forfeiture under the 
registration laws, where the jury render a spe- 
cial verdict, the court cannot decide a question 
of law depending upon facts not found. — ^Peter- 
son V. United States, Case No. 11,036. 

Where the amount involved in an admiralty 
suit is not suflScient to permit a review by the 
supreme court of the judgment of the circuit 
court, a general finding of facts and law by the 
latter court is sufficient, under Act Feb. 16, 
1875.— One Thousand Two Hundred and Sixty- 
Five Vitrified Pipes, Case No. 10,536. 

The decree in admiralty must correspond with 
the issues in the pleadings, and the opinion of the 
court on collateral matters should not be incorpo- 
rated therein.— Ward v. The Fashion, Cases Nos. 
17,154. 17,155. 



Where a point is reserved for further argu- 
ment and consideration after a trial and de- 
cree in the case, it must be upon the pleadings 
and proofs as they stood on the original hearing. 
—Abbey v. The Robert L. Stevens, Case No. 8. 

Where a court has jurisdiction of the res 
in a proceeding in rem, the record of its de- 
cree cannot be collaterally attacked for errors 
and irregularities appearing therein. — Otis v. 
The Rio Grande, Case No. 10,613. 

In a libel on a bottomry bond, the overrul- 
ing of a plea alleging the disability of libel' 
ants to sue, on the ground that at the time 
the suit was brought and the plea was filed 
they were alien enemies, d^es not prevent re- 
spondents from pleading in bar that at the 
time the contract was entered into libelants 
were alien enemies, and for that reason the 
contract was void.— Crawford v. The William 
Penn, Case No. 3,373. 

In a joint libel against two or more persona 
for a marine tort, the court has authority to 
dismiss the libel as to one of them, even if 
there be some evidence against him, for the 
purpose of his being used as a witness, if the 
purposes of justice require it. — Elwell v. Mar- 
tin, Case No. 4,425. 

A libel in admiralty was dismissed pro forma 
for want of jurisdiction in order to allow an 
immediate appeal.— Swaim v. The Franklin, 
Case No. 13,660. 

After pertinent evidence offered involving the 
merits, plaintiff cannot suffer a nonsuit, so as 
not to be barred, except by consent of the op- 
posite party, or on leave given by the court 
for sufficient reason. — ^Folger v. The Robert G. 
Shaw, Case No. 4,899. 

Where a husband; with the assent of his 
wife, filed a libel as owner for injury to a 
canal boat, wholly owned by her, and she gave 
material testimony at the trial, lield, that she 
would be estopped from bringing another suit, 
and the libel could be maintained. — ^The Tillie, 
Case No. 14,049. 

§ 100. Beliearing or ne-w trial. 

A motion will not lie to review a decree after 
writ of error lodged. — ^McGrath v. Candalero, 
Case No. 8,810. 

Summary rehearings on motion are granted 
only .during the term at which the decree was 
made. In defaulted actions this is limited to 
10 days, irrespective of the term. (Rule 40.). 
— Snow v. Edwards, Case No. 13,145. 

The court will not, on mere motion at a sub- 
sequent term, set aside a decree made at the 
hearing. — ^The Oriental, Case No. 10,569a. 

A rehearing or review cannot be had after 
the end of ^e term at which a final decree 
was entered. — Sloman v, Wyssman, Case No. 
12,955a; The New England, Case No. 10,151; 
The Martha, Case No. 9,144. 

It is discretionary with the court to enter- 
tain, after a decree, a motion for a reargument 
on the question of costs. — Elliott v. The Leah 
H. Miller, Case No. 4,393a. 

A new trial is not ordered in an admiralty 
suit, on the. mere ground of oversight in not 
putting in- evidence which might have been 
put in. — ^The Francis Wright, Case No. 5,044. 

A rehearing in a collision case will not be al- 
lowed in the district court on the ground that 
since the trial libelant's witnesses testified dif- 
ferentiy in another suit, growing out of the 
same collision, as such evidence is admissible 
on appeal.^The John Cooker, Case No. 7,337. 

The claimants of an informer's share after 
condemnation and sale of forfeited property 
may seek a review of a judgment or decree of 
distribution made by the district court.— - 
Wheaton v. United States, Case No. 17,487. 
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After the term has passed in ordinary cases, 
^nd after 10 days in defaulted cases, the court 
•can entertain a libel of review.— Snow v. Ed- 
wards, Case No. 13,145; Janvria v. Smith, 
■Case No. 7.220. 

A petition for review, filed after the term 
4it which the decree was rendered, and after 
It had been executed, will be entertained by 
the court, when actual fraud is charged, and 
the libelant is without fault, and would oth- 
-erwise be without remedy. — Northwestern Car 
■Co, V. Hopkins, Case No. 10,334. 

A rehearing in the circuit court after the 
iapse of several terms since tlie decree was 
entered in a collision case will not be granted 
whex'e the supreme court, in a libel by the other 
party, found the facts differently.— Petty T. 
Merrill, Case No. 11,051. 

In a libel for review by defendant in a de- 
faulted action, he can contradict the offieer'.s 
^return in the action. — Snow v. Edwards, Case 
Ho. 13,145. 

TTE. COMMISSIONERS AND PRO- 
CEEDINGS BEFORE THEM. 

-§ 101. Reference to commissioners. 

A court of admiralty, on its own motion or 
at the instance of the parties, may submit 
any question of fact to commissioners or ref- 
erees for their opinion and advice. — ^Lee v. 
Thompson, Case No. 8,202. 

Where it appears on the hearing in court 
Ihat the main question is one as to an account, 
the court may properly refer the case to a com- 
missioner.— Shaw V. Collyer, Case TSTo. 12,718. 

The court will order a referee to ascertain 
^nd report the actual constituents of a bot- 
tomry lien, the validity of which is contested. 
— Furniss v. The Magoun, Case No. 5,163. 

Where the rights of parties depend upon 
•questions of nautical skill or seamanship in the 
management of a vessel, the court may refer 
the subject to persons skilled in navigation, 
und act upon their report thereon. — The Emily, 
■Case No. 4,453. 

The legality or propriety of an order of refer- 
-ence cannot be impeached upon exception to 
the report. — The Ehode Island, Case No. ll,^^ 
740a. 

-§ 102. Proceedings before commission- 
ers. 
Under an order of reference to ascertain the 
amount, if any, due libelant, entered by con- 
sent, after defendant's default, defendant can 
■only contest libelant's claim.— Mitchell v. Kel- 
sey. Case No. 9,603. 

Commissioners appointed to state damages 
should not hear ex parte evidence without no- 
tice to the other party.— The Livelv, Case No. 
«,403. 

A neglect at the trial to object to the com- 
petency of evidence waives the right to object 
to the same evidence on a subsequent refer- 
ence to the cIerk.~The Trial, Case No. 14,- 

Applieation to the court in the case of im- 
proper or irregular proceedings by a commis- 
sioner, or to contx'ol the proceedings before 
him, can only be had on a certificate as to his 
proceedings.— The E. C. Scranton, Case No. 
4,271; Id. 4,272. 

§ 103. Report. 

The clerk's report in matters referred to him 
should state facts and conclusions, and not 
detail the evidence at length.— The Trial, Case 
No. 14,170. 

A report of a commissioner as to the amount 
of libelant's claim is not objectionable, in 
•omitting a detail of the allowances, imless de- 



fendant has demanded a specification.— Mitch- 
ell V. Kelsey, Case No. 9,663. 

An award, made under a rule directing the 
referee to determine the amount due and the 
question of costs, is sufficiently certain if it 
state the amount due, and that libelant is en- 
titled to costs, without stating the amount of 
the costs.— The Liverpool Packet, Case No. 8,- 

The decision of commissioners or referees to 
whom a question of fact is submitted, unlike 
the verdict of a jury, is not conclusive there- 
on.— Lee v. Thompson, Case No. 8,202. 

Commissioners appointed to award a full in- 
demnity for certain losses will be presumed 
to have fulfilled their duty, and the compensa- 
tion allowed by them will be presumed to be a 
full indemnity for a loss. — Brown v. Lull, Case 
No. 2.018. 

Where the report of the commissioner was 
not excepted to, it is not necessary that the 
minutes of his testimony should be brought 
up.— The City of Paris, Case No, 2,767. 

§ 104. Objections and exceptions. 

An objection to a clerk's report on a refer- 
ence to ascertain the "amount of damages can- 
not be taken by argument, but must be by 
formal exception. — ^Howe v. The Lexington, 
Case No. 6,767b. 

Findings of a commissioner on the merits, 
when his authority is limited by the order of 
reference to matters of fact and evidence, can- 
not be brought up by exceptions to his report. 
The remedy is a motion to reject the report or 
for a rehearing on the merits.— The New Jer- 
sey, Case No. 10,162. 

Objections to the admission of evidence be- 
fore a commissioner cannot be raised bv excep- 
tion to his report.— The Transit, Case No. 14,- 
138; The Emilie, Case No. 4,451. 

Objections to rulings of commissioner on ad- 
mission of evidence, on reference to ascertain 
damages, may be brought up on exceptions 
after report made, or on certificate pending 
reference.- The Beaver, Case No. 1,200. 

Objections to the exclusion of evidence can- 
not be raised by an exception to the report, 
but must be raised by an application to the 
court before the report is made.— The E. C. 
Scranton, Case No. 4,272. 

The credibility and reliability of the wit- 
nesses on the reference cannot be investigated 
on exceptions to the report unless the objec- 
tions rest wholly on questions of law. — Bur- 
ton V. The Commander in Chief, Case No. 
2,215. 

The decree cannot be attacked by exceptions 
to the commissioner's report thereunder. — Wa- 
terman V. Morgan, Case No. 17,2o9; Burton 
V. The Commander in Chief, Id. 2,215. 

A party cannot, by exceptions to the report 
of a commissioner to compute damages, raise 
a question on the merits which was previously 
decided by the court. — ^Hovey v. The Sarah 
E. Brown, Case No. 6,744. 

An objection to the regularity of a commis- 
sibuer's report cannot be brought forward by 
exception to the report, but should be raised 
by motion founded upon the irregularity. — 
The Columbus, Case No. 3,041. 

An exception to a commissioner's report 
draws in question only the reasons upon which 
the report is founded.— The Columbus, Case 
No. 3,041. 

The court will not hear questions arising on 
a reference to a commissioner to compute dam- 
ages at the instance of the parties, unless they 
have submitted them to the. commissioner, and 
he has decided them, or declined to do so.— The 
E. 0. Scranton, Case No. 4,271. 
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An exception to the method adopted by a 
commissiouer in ascertaining damages is iina- 
vailing, unless the report or the exception show, 
■what the method was. — The Transit, Case No. 
14,138. 

§ 105. Gonfixiiiatioii or recosamittal of 
report. 

The conehision of the commissioner upon a 
disputed fact will be accepted by the court, un- 
less there is a palpable preponderance of evi- 
dence against it.— Holmes v. Dodge, Case No. 
6,637; The Narragansett, Id. 10,020. 

The decision of experts to which a cause is 
referred will he adopted by the court unless 
there is a manifest preponderance of testimony 
against it. — The Isaac Newton, Case No. 7,090. 

The assessor's report of the damages sustained 
in an action for the wrongful conrersion of a 
whale will not be disturbed unless it be shown 
to be wrong. — Taber v. Jenny, Case No. 13,- 
720. 

An award will not be recommitted bec-ause 
libelant's counsel omitted to call the attention 
of the referee to a matter M'hich might hare in- 
fluenced him to increase the amount of salvage. 
—The Liverpool Packet, Case No, 8,407. 

VIH. DECREE A3SnD ENFORCEIVEENT 
OR VACATING THEREOF, 
SALE OF PROPERTY AND 
DISPOSITION OF PROCEEDS. 

§ 106. Rendition, form, and rerii^isites. 

All decrees in admiralty are deemed to be 
enrolled as of the term in which they are made. 
—The New England. Case No. 10,151. 

In a suit in personam, defendants not being 
within the district, and not appearing, the de- 
cree will go only against the property attached, 
and a sale ordered where it consists only of 
specific articles. — ^Boyd y. Drquhart, Case No. 
1,750. 

Such sale will be only of the right of the 
debtor.— Boyd v. Urquhart, Case No. 1,750. 

§ 107. Amendment, opening, or vacat- 
ing. 

The court has power to "vary its decree. — 
Snow V. Edwards, Case No. 13,145. 

After the lapse of the term in which a decree 
is rendered in a prize case, the authority of the 
court to revoke or alter it is extinct.— The Major 
Barbour, Case No. 8,984. 

A court of admiralty has no general power — at 
least, after expiration of the term— to set aside 
a final decree on the ground of oversight, inad- 
vertence, or mistake.— The Illinois, Case No. 
7,003. 

A decree of the district court will not be 
opened, and an amended answer allowed to be 
filed, on the ground of the subsequent discovery 
of a prior decision of the circuit court in conflict 
therewith.— Thomassen v. Whitwell, Case No. 
13,930. 

A decree against a vessel will not be opened, 
and the sale under it set aside, where the ship- 
owners, with fifll notice of the proceedings, did 
not make application until after they were all 
perfected.— Seaver v. The Carroni, Case No. 
12,593. 

A party seeking to set aside proceedings 
against him must embody all objections pre- 
sumably known to him at the time in one ap- 
plication.— Nelson V. Bell, Case No. 10,101a. 

The 10 days allowed by rule 40 for setting 
aside a decree are restrictive, and a motion 
made after such time cannot be entertained. — 
The lUinois, Case No. 7,003. 

It is no impeachment of a decree of sale of a 
vessel that the claim on which the libel was 
Fed.Cas.Dig.- 



brought was purchased pending the suit. — Sea- 
ver v. The Carroni, Case No. 12,593. 

After a decision for libelants in rem for 
freight and demurrage, it cannot be objected 
that freight has been found due libelants in a 
pending suit in personam. — ^Brookman v. Sixty 
Barrels of Slolasses, Case No. 1,941a. 

A motion to open a decree in admiralty en- 
tered by default must be made within 10 days 
days after entry; otherwise it must be denied. 
—Northrop v. Gregory, Case No. 10,327. 

The motion must be accompanied by the pro- 
posed answer or a statement of tiie ground of 
defense, to enable the court to judge of its 
merits. — Northrop v. Gregory, Case No. 10,- 
327. 

A default decree in favor of the master was 
opened where his lien was disputed and it did 
not clearly appear that the sum claimed was due. 
—The George Prescott, Case No. 5,339. 

Default decrees in admiralty, founded upon 
valid claims, lield. should not be set aside. — 
The George Prescott, Case No. 5,339. 

Where a seaman libeled a" vessel, and obtained 

a decree by default, it wifl be set aside, where 

claimant shows that libelant had contracted per- 

I scnally with the master, who was navigating the 

I vessel on a lay. — The Caroline Casey, Case No. 

' 2,421a. 

' Where the proceeds on a sale under a default 

; decree are not sufficient to pay the lien, the 

default will not be set aside on petition of one 

alleging an inferior lien. — The Grapeshot, Case 

JNo. 5,702. 

Tlie court may receive evidence offered by 
I defendant's counsel, where defendant was ab- 
sent at the time of hearing, and, through ignor- 
ance, failed to answer. — ^The David Pratt, Case 
No. 3,597. 

§ 108. Esecution in general. 

A court of admiralty may execute the decree 
, of another court of admiralty. — ^The Centurion, 
! Case No. 2,554. 

! The federal admiralty courts will carry into 
■ effect the sentences and decrees of foreign ad- 
j miralty courts.— Otis v. The Rio Grande, Case 
I No. 10,613. 

I An admiralty decree is not a lien on land, and 
i has never been treated as a lien on land in 
either England or this country.— Ward v. Cham- 
berlain, Case No. 17,152. 

Admiralty decrees can only be enforced in the 
federal courts in the mode and by the process 
properly ordained by acts of congress and rules 
of court for their execution. — ^Ward if. Chamber- 
lain, Case No. 17,152. 

An admiralty decree can only be enforced only 
by an attachment or a capias against the per- 
son of the defendant, or a fieri facias against 
his goods and chattels. The admiralty court 
has no power to issue an execution against his 
lands. — Ward v. Chamberlain, Case No. 17,152. 

No notice need be given the opposite party of 
a final decree before proceedings to enforce it. 
— Gaines v. Travis, Case No. 5,180. 

A final decree for payment of money in a suit 
in rem is enforced, as prescribed by rule 21, by 
execution.— The Blanche Page, Case No. 1,524. 

Taking out a fieri facias in the first instance 
without success does not prevent resorting to 
process of capias ad satisfaciendum, or to an 
attachment under Rule 21, providing that on a 
decree for the payment of money libelant may 
have, at his election, an attachment to compel 
defendant to perform the decree, or an execution 
against the property, or, for want thereof, 
against his body.— The Delaware, Case No. 
3,762. 

A decree from which an appeal may be taken 
cannot be executed within 10 days after it 
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has been rendered; but the delay is for no other 
purpose than to favor the right of appeal, and 
the mere entry of the decree is notice to all 
parties. — Gaines v. Travis, Case No. 5,180. 

Where, after a decree in admiralty against 
two vessels for dannjges which does not appor- 
tion the same or settle the equities between their 
claimants, it is shown that the claimants of 
one vessel and their sureties stand in the rela- 
tion of sureties for the claimants of the other 
and their sureties, the court, on application of the 
former, will stay proceedings against them un- 
til after return of execution first issued against 
the latter.— The Helen K. Cooper, Case No. 
6,335. 

§ 109. Enforcement against property in. 
court. 

If the property attached in a suit in personam 
against defendants not being within the district 
be money in the registry, the decree will be 
satisfied therefrom. — Boyd v. TTrquhart, Case 
No. 1,750. 

Under Act Cong. March 2, 1799 (1 Stat. p. 
696, § 90), the notice of sale, in cases of con- 
demnation under the act, must be published 
every day for 15 days in the newspapers directed 
by the act. — The Hornet, Case No. 6,704. 

Under Rules 47 and 48 of the district court, 
notice of sale under venditioni exponas {except 
on condemnation of property on seizure by the 
United States) must be published for six days, 
and the sale will be set aside if this full number 
of publications is not made. — The Hornet, Case 
No. 6,704. 

The court has no discretionary power to refuse 
or postpone an order of sale, where a libelant in 
rem establishes a clear right.— Davis v. New 
Brig, Case No. 3,643. 

Where the purchaser on a marshal's sale 
takes possession without paying the price, the 
court will enforce by summary process either a 
redelivery of the property in specie or the pay- 
ment of the purchase money. — ^The Phehe, Case 
No. 11,066. 

A court of admiralty may compel a purchaser 
at a judicial sale to complete his purchase. The 
order need not be directed to any particular per- 
son, service of it upon the defaulting purchaser 
being sufficient.— rThe Kate Williams, Case No. 
7,623. 

On a motion for an attachment for contempt 
in refusing to comply with an order of court re- 
quiring the purchaser at a judicial sale of a tug 
to pay in the purchase money, the failure of the 
marshal to return the writ of venditioni ex- 
ponas, and file a report of sale, is cured by an 
order of confirmation. — ^The Kate Williams, 
Case No. 7,623. 

A proctor bidding at a sale is personally liable 
where his agency is not known to the marshal. 
—The Kate Williams, Case No. 7,623. 

The fact that the bidder at a judicial sale of 
a tug was acting as agent for another person, 
and that the marshal might have inferred this 
from his being an attorney at law, is no defense 
to a motion for an attachment for contempt for 
refusing to pay in the purchase price in obedi- 
ence to an order of court. — The Kate Williams, 
Case No. 7,623. 

There is no warranty of a complete outfit on 
the sale of a vessel "as she lies," though the 
published notice read "her boats, tackle, apparel, 
and furniture." — The Kate Williams, Case No. 
7,623. 

The master of a tug whose tow is lost, through 
his negligence, is not bound to defend the tug 
against a valid claim for such loss, nor notify 
other persons having liens thereon, and he may 
purchase the same at a sale under a decree 
therefor.— The E. W. Gorgas, Case No. 4,585. 



A sale under an admiralty decree, obtained 
without fraud, cuts off all claims of the builders 
of the boat, her owners and creditors. — Stewart 
V. Fagan, Case No. 13,426. 

Foreign attachments are not proceedings in 
rem, and the sale of a vessel on adjudication 
therein will not give the purchaser a title su- 
perior to that of a prior mortgagee. — Cole v. The 
Brandt, Case No. 2,978. 

The master of a tug whose tow is lost, through 
his negligence, is not bound to defend the tug 
against a valid claim for such loss, nor notify 
other persons having liens thereon, and he may 
purchase the same at a sale under a decree 
therefor.— The B. W. Gorgas, Case No. 4,585. 

Sales in admiralty must be confirmed by the 
court before the purchaser takes the property. 
—The New Hampshire, Case No. 10,160. 

Where the purchaser of a vessel at a judicial 
sale, not confirmed by the court, obtained pos- 
session of her without authority, and expended 
' labor upon her, and a resale was afterwards 
ordered, he was not entitled to maintain a libel 
for his services. — The New Hampshire, Case No. 
10,160. 

The purchasers of property under a decree in 
j admiralty take subject to the power of the 
I court to vacate the sale, when such action is 
; necessary to promote the ends of justice. — The 
■ Sparkle, Case No. 13,207. 

I All persons are bound by a decree in ad- 
j miralty on the point then in controversy. But 
I those who become interested by a purchase, 
' under orders and proceedings of a court of ad- 
miralty, are not bound by a decree as to right 
' of property between libelants and claimants. — 
Jones V. Walker, Case No. 7,506. 

A motion to set aside a sale will not be grant- 
ed where the party has been guilty of inexcus- 
able laches. — ^Pease v. The Napoleon, Case No. 
10,883. 

A delay of six months after knowledge of the 
sale is inexcusable laches, — Pease v. The Napo- 
leon, Case No. 10.883. 

An application to set aside a sale of a vessel, 
regularly made, denied in the case of a delay of 
three months, where the parties could not be 
put back to their original position. — United 
States V. The Austin, Case No. 14,479. 

The sale of a vessel under a default decree 
will not be set aside where it brought full value. 
—The George Prescott, Case No. 5,339. 

An application will not lie to set aside a sale 

i by default in admiraltj', where it is not entitled 

in the same cause, and it does not appear that 

the promovents were parties or privies to that 

! action. — ^Freeman v. The Albany, Case No. 

5,083a. 

A sale will be set aside for fraud of the pur- 
chaser, or of the officer who conducted it, or for 
fraudulent negligence or misconduct in any other 
person connected with it. — The Sparkle, Case 
No. 13,207. 

A sale in admiralty was set aside where there 
■ssas a combination between the persons in pos- 
session of the vessel and libelant, and the price 
was grossly inadequate, and petitioner was al- 
lowed to intervene and defend. — ^Tbe Sparkle, 
Case No. 13,207. 

Where property has been ordered to be sold 
on process in rem, the gross proceeds of the sale, 
deducting only the expenses of the sale, are paid 
into the registry. — ^The Phebe, Case No. 11,065. 

§ 110. Bnforcement against sureties or 
stipulators. 
Under a stipulation for value, making the rules 
of court a part thereof, where the decree is in 
excess of the amount, interest is recoverable. — 
The Belle, Case No. 1,270. 
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The surety in a suit in personam cannot lie 
•compelled to pay more than the sum stated, 
although the stipulation is conditioned to pay 
such sum as shall be awarded by the final de- 
<a:ee. — ^Brown v. Burrows, Gslsq. No. 1,996. 

The amount due upon an accounting between 
the majority and minority owners cannot be 
applied to diminish the liability of the stipu- 
lators on a bond given for the safe return of a 
vessel.— The Susan B. VoorMs, Case No. 13,- 
«633. . 

Sureties in stipulations or appeal bonds are 
not required to appear before the court for ex- 
amination concerning their property after final 
■decree. — ^The Blanche Page, Case Wo. 1,524. 

The liability of sureties on a stipulation for 
value cannot be enforced by an attachment to 
compel them to comply witii its stipulations. — 
The Blanche Page, Case No. 1,524. 

A court of admiralty has no power to punish 
sureties on a stipulation for value for contempt 
in failing to comply with the provisions of the 
■decree.— The Blanche Page, Case No. 1,524. 

Under Acts Feb. 28, 1839, and Jan. 14, 1841, 
■a, surety in a stipulation in admiralty is exempt 
from imprisonment on execution when he would 
be exempt under like process from the state 
■courts.^The Kentucky, Case No. 7,717. 

Where the respondent in a suit in personam 
has gone beyond seas, process may issue against 
the bail on motion, though no execution against 
the principal has been returned non est inventus. 
—In re Snow, Case No. 13,141. 

A summary judgment may be rendered on a 
stipulation in the nature of recognizance given 
for the delivery of property for the appraised 
value thereof and costs.— The Alligator, Case 
No. 248. 

The real estate of the sureties in a stipula- 
tion in adnuralty is subject to execution is- 
■sued from the admiralty court. — ^The Ken- 
tucky, Case No. 7,717. 

A special notice to the surety, of application 
for execution against him, is not necessary. — 
Holmes v. Dodge, Case No. 6,637. 

In the case of a stipulation given on an ar- 
rest in personam, a final decree against the 
principal may be enforced by summary process 
of execution against both principal and surety, 
under rule 3. — Holmes v. Dodge, Case No. 6,- 
'637; Gaines v. Travis, Id. 5,180. 

Such rule repeals the former practice, where- 
by an order to show cause why the stipulator 
should not fulfill his engagement was served 
"before execution issued.— Holmes v. Dodge, 
-Case No. 6.637. 

After aflirmance of the sentence of condem- 
nation of the district court, for a breach of the 
revenue or nonimportation laws, the court will 
forthwith, on motion, give judgment against 
the claimant and his sureties, on the bond 
given upon the delivery of the cargo to him 
at the appraised' value. — ^Nelson v. United 
States, Case No. 10,116. 

Where the circuit court, on appeal by the 
■claimant, decrees against him for a sum allow- 
ing of an appeal to the supreme court, which 
may be a supersedeas, the circuit court can 
enter no summary judgment against the sure- 
ties on the appeal bond until 10 days from its 
-decree.— The New Orleans, Case No. 10,181. 

Where, in the case of an appeal in admi- 
ralty transferred to another circuit, a commis- 
sioner in the former circuit certifies to the giv- 
ing of a stipulation by respondents with sure- 
ties, but such stipulation is not filed In court, 
a. summary judgment cannot be entered against 
the sureties on the affirmance of the decree, — 
■Sawyer v. Oakman, Case No. 12,403. 

Judgment on a bail bond or stipulation taken 
an a case arising under the revenue laws can- 



not, it seems, be rendered until after 20 days 
from the decree of condemnation, and then in 
open court.— McLellan v. United States, Case 
No. 8,895. 

In proceedings in rem, upon a bond for the 
appraised value given jointly and severally, 
if one of the obligors dies, the court will pro- 
ceed against the survivors, or, at the option of 
the plaintiffs, against the representative of the 
deceased also.— The Oetavia, Case No. 10,423. 

A decree against a stipulator, after his death, 
is void.~The Clara Davidson, Case No. 2,791. 

The right of the libelant to summary judg- 
ment against the surviving stipulator is not 
affected by the death of the otiier stipulator, 
or by the fact that libelant had not exhausted 
his remedy against the claimant of the vessel. 
—The C. F. Ackerman, Case No. 2,564. 

§ 111. Disposition of proceeds. 

Money or goods in the hands of the mar- 
shal by order of this court are subject to any 
further order of court.— Coulter v. L'Esper- 
anza, Case No. 3,277. 

Admiralty has jurisdiction of a petition for 
a su^Ius in the registry, though the applica- 
tion involves the settlement of partnership ac? 
counts.— The L. B. Goldsmith, Case No. 8,152. 

Courts of admiralty have full jurisdiction, 
as incidental to proceedings in rem, to decree 
freight to the shipowner in proper cases. — ^The 
Nathaniel Hooper, Case No. 10,032. 

By the forty-third rule, the party entitled to 
the remnant or surplus in court after a sale 
can only obtain it by petition or motion. Any 
person having an interest has a right to inter- 
vene pro interesse suo on due notice to ad- 
verse parties, whether his application may or 
may not involve the settlement of partnership 
accounts.— The L. B. Goldsmith, Case No. 8,- 
152. 

The claims of oflScers of the court for fees 
and expenses upon proceeds in the registry 
must be presented to the court for allowance. 
—The Phebe, Case No. 11,065. 

In cases in which a common interest has 
been promoted by services of counsel which, a 
mere selfish consideration of his client's inter- 
est would not have induced him to render, a 
part or even the whole of his compensation 
may occasionally be allowed from the general 
fund arising from the sale of the vessel.— The 
Wreath, Case No. 18,061. 

If the evidence shows that certain parties 
not before the court were actual salvors, and 
entitied to comijensation as such, i;t would be 
the duty of the court to retain their proportion 
in the registry subject to their order. In no 
event would such amount inure to the benefit 
of the claimants of the vessel.— The T. P. 
Leathers, Case No. 9,736. 

A master, who has a right to sue in personam 
for wages, may proceed by summary petition 
against surplus proceeds in the registry.— The 
Stephen Allen, Case No. 13.361. 

The decree of distribution does not follow 
the report of the auditor, as matter of course, 
because no exception has been taken thereto. 
—Harper v. New' Brig, Case No. 6,090. 

Where proceeds are prematurely ordered to 
be paid over, a rule to return will be granted. — 
The Ariadne, Case No. 526. 

A creditor of libelant to whom money in 
court has been decreed to be paid cannot com- 
pel its appropriation to his debts.— Braekett v. 
The Hercules, Case No. 1,762. 

On a libel by a bottomry holder, where both 
the mortgagee and owner appear and claim 
the proceeds, the court may decree distribu- 
tion between the claimants, or require them to 
formally litigate their claims. — ^The Panama, 
Case No. 10,703. 
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In such proceeding the owner may set xip in 
defense to the claim of the mortgagee that the 
mortgage is void for usury. — The Panama, 
Case No. 10,703. 

The right of a surety in a stipulation to be 
paid out of the proceeds of the boat, which 
has been sold under his eseention, is subordi- 
nate to the claims of those who have estab- 
lished liens thereon. — Carroll t. The Leathers, 
Case No. 2.455. 

Sureties for the claimants, who are com- 
pelled to pay a salvage decree, are not entitled 
to priority over valid mortgages which ante- 
dated the salvage services. — Roberts v. The 
Huntsville, Case No. 11,904. 

A libelant who consents to the release of a 
vessel libeled and seized under process waives 
his priority of claim as against subsequent 
libelants under whose libels the vessel is con- 
demned and sold.^Tbe A. R. Gray, Case No. 
519. 

IX. APPEAL. 

Appeal from taxation of costs, see post, § 148. 
In salvage cases, see "Salvage," § 77, 

§ 112. Appellate jurisdiction. 

The circuit court of Massachusetts has no 
cognizance of causes of admiralty and mari- 
time jurisdiction from the district court of 
Maine, except by appeal, and a writ of error 
thereon will be quashed. — McLellan v. United 
States, Case No. 8,895. 

The court of appeals established by congress 
under the Articles of Confederation had full 
power to re-examine and reverse or afSrm the 
sentences of the courts of admiralty established 
by the different states, though founded upon 
the verdicts of juries. — United States v. Bright, 
Case No. 14,tt47. 

A seizure ease triable by jury in the district 
court can be reviewed in the circuit court' only 
on writ of error. — United States v. Fifteen 
Hogsheads of Brandy, Case No. 15,090. 

§ 113. Decisions review^able. 

An appeal will not lie from a decree pro 
forma in admiralty. — Hindley v. The Welling- 
ton, Case No. 6,513. 

A petition by an informer to be paid his pro- 
portion out of proceeds in the registry after 
condemnation is an original suit in admiralty, 
and from the decree therein an appeal lies to 
the circuit court.— Westcot v. Bradford, Case 
No. 17.429. 

The allowance or nonallowance of costs in 
an admiralty ease being a matter within the 
discretion of the court, is not a subject of ap- 
peal—Taylor V. Woods, Case No. 13,809, 

An appeal lies from a decree of the district 
court refusing an order for the sale of a ves- 
sel on an application by one of two equal part 
owners. — Davis v. The Seneca, Case No. 3,(>51. 

There is no appeal to the circuit court from 
a decree dismissing a libel in rem in admiralty 
for want of prosecution. — ^The Merchant. Case 
No. 9,436. 

A decree awarding a certain rate of salvage 
of the proceeds, after deducting charges and 
expenses and fees of ctmrt, is not a final de- 
cree, but, at most, is only an interlocutory de- 
cree in the nature of a final decree. — The New 
England, Case No. 10,151. 

A party may appeal from an interlocutory 
decree, having the effect of a final decree; or 
he may, at his election, wait until the final de- 
cree is positively entered, and then may enter 
an appeal. — ^The New England, Case No. 10,- 
151. 

To make a decree in a salvage case positive- 
ly final, all the charges and expenses should be 



ascertained, and the salvage apportioned, and 
the rights of each salvor definitely fixed, so 
that he may appeal therefrom, if he chooses. — 
The New England, Case No. 10,151. 

A decree in a suit in rem on a bottomry bond 
referring the case to a commissioner, to ascer- 
tain the amount, and report to the court, with 
liberty to either party to move to frame the 
decree thereon, is not final and appealable. — 
The Yuba, Case No. 18,192. 

On a libel for condemnation of merchandise- 
and gold coin, a decree directing that the coin 
should be deposited in the registry to await 
further orders is not final; and an appeal will 
lie from a decree, made over two years later, 
ordering the gold to be paid over to a claimant- 
— United States v. Canoe, Case No. 14,718. 

A decree final in other respects is not con- 
verted into an interlocutory one because it di- 
rects a taxation of costs. — Craig v. The Hart- 
ford, Case No. 3,333. 

A decree against a person served with process, 
of foreign attachment, requiring him to pay 
the money into court as property of the re- 
spondent, is not final and appealable.— Cushing 
V. Laird, Case No. 3,510. 

Where the only question in dispute is the- 
recovery of a sum of money, the record must 
show the amount to give jurisdiction to the 
circuit court on appeal in admiralty. — ^Agnew 
v. Dorman, Case No. 100. 

No appeal lies by any party from a decree 
of the district court in admiralty unless on his 
part the matter in dispute exceeds the sum or 
value of .^50.— Shirley v. Titus, Case No. 12,- 
796. 

Appeals are allowed to the circuit court from^ 
decrees in admiralty in all cases where sum 
in dispute exceeds §50. (Act March 3, 1803). 
— Ayer v. The Glaucus, Case No. 683. 

In a suit for an assault and batterj-oon the- 
high seas, no appeal can be sustained from a 
decree of the district court unless there be an 
ad damnum laid in the libel exceeding .?50. — 
Jenks V. Lewis, Case No. 7,279. 

An appeal lies to the circuit court in ad* 
miralty where the amount of the claim, with 
interest, amounts to more than $50 when the 
decree is entered. — Godfrey v. Gilmartin, Case- 
No. 5,498. 

On the sale of a vessel on a decree for wages- 
amounting to more than §50, the proceeds, 
after paying charges, were less than §50. Held, 
that the owner was entitled to appeal, tlie 
wages being the matter in dispute. — ^The Enter- 
prise, Case No. 4,497. 

A suit in admiralty in which the libel claim- 
ed more than §50 is not appealable to the cir- 
cuit court where libelant admitted that a sum 
less than §50 was all that was due him. — Mc- 
Ginnis v. Carlton, Case No. 8,799. 

The respondent cannot appeal to the circuit 
court where the libel claimed §300 damages, 
and a decree was given for libelant for §40, 
and acquiesced in by him. — Greigg v. Reade, 
Case No. 5,804. 

Though the jurisdiction of the circuit court 
is limited to eases involving more than §50, 
respondent may appeal from a judgment for 
no more than the sum tendered and paid into- 
court by him, which libelants refused to ac- 
cept. The tender was not an admission so as 
to reduce the amount in controversy below the 
jurisdictional limit. — Lubker v. The A. H. 
Quinby, Case No. 8.586. 

§ 114. Bigit of review. 

On the erroneous refusal of an appeal by 
the district court in admiralty, application may 
be made to the circuit court, which will re- 
quire the proper security to be given. — ^The En- 
terprise,* Case No. 4,497. 
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5 115. Preservation and reservation, in 
loTver eonrt of grounds of re- 
•vievr. 

Where the amount due for supplies to a ves- 
sel is determined by report of commissioner 
before libelant's right to recover is established, 
no objection to allowances can be made on ap- 
peal which were not raised in the court be- 
low. — Harris v. Wheeler, Case No. 6,129. 

^116. Parties. 

On a joint decree against respondents for 
A maritime tort'tliere may be separate appeals 
where respondents have severed in their plead- 
ings, or jointly pleaded a general denial. — 
Thomas v. Lane, Case No. 13,902. 

An appeal or writ of error will not lie in the 
name of a steamboat. — The Spark v. Lee Choi 
<3hum, Case No. 13,206. 

§ 117. Proceedings for taking appeal — 
Tizae of taking appeal. 

An appeal from a decree of tiie district court 
must be taken in open court before the ad- 
journment sine die, unless a different period be 
prescribed by the court.^Norton v. Rich, Case 
No. 10,352; The New England, Id. 10,151. 

If in either case an appeal is entered within 
the prescribed term, it relates back to the time 
of the decree, although actually entered in va- 
cation.~The New England, Case No. 10,151. 

Appeals in admiralty should be taken to the 
term of the circuit court nest succeeding the 
term of the district court at which the decree 
was rendered. If not so taken they will be 
dismissed. (Rev. St. § 635, is inapplicable.).— 
The New England, Case No. 10,151; The 
Oriental, Id. 10,570; United States v. Five 
Thousand One Hundred Dollars in Specie, Id. 
15,119; Same v. The Glamorgan, Id. 15,214. 

An appeal from the district court is properly 
■entered at the term of the circuit court begun 
next' after the entry of the decree in the dis- 
trict court, though the term of the latter was 
not ended when the term of the circuit court 
began. — ^United States v. Certain Hogsheads 
of Molasses, Case No. 14,766. 

After a final decree has been made by a dis- 
trict court sitting in admiralty, and the court 
has adjourned without day, the decree cannot 
be set aside or opened, so as to allow an appeal 
to the circuit court, a term whereof has inter- 
vened since the decree was made. — United 
States v. The Glamorgan, Case No. 15,214. 

:§ 118. Appeal Iiond. 

An appeal to the circuit court in admiralty 
is not regular unless appellant gives security 
for costs.— Chew v. Baker, Case No. 2,663; 
Hayford v. GriflSth. Id. 0,268. 

To effectuate an appeal so as to suspend ex- 
ecution, it is necessary for libelants to give se- 
curity by stipulation within 10 days after de- 
•cree is rendered (Dist. Ct. Rule 153), and also 
to serve upon claimants four days' notice of the 
names of the sureties proposed, and of the time 
and place of giving stipulation (Rule 154). — 
The Infanta, Case No. 7,031. 

In the absence of rules specially prescribed, 
the practice of the court will govern as to no- 
tice of appeal and appeal bonds.—Otis v. Rio 
Grande, Case No. 10,614. 

J 119. Citation and notice. 

On an appeal to the circuit court in admi- 
ralty, no citation is necessary, but only a writ- 
ten notice by the proctor to the proctor of the 
4idverse party.— The Ellen, Case No. 4,375. 

In the absence of rules specially prescribed, 
the practice of the court will govern as to no- 
tice and appeal bonds.—Otis v. Rio Grande, 
Case No. 10,614. 

Appeal in admiralty JieUl well taken, where 
notice was given in open court, and a written 



notice and bond in an approved amount were 
subsequently filed during the term, though such 
facts were not entered on the docket or minutes 
of the district court.— Otis v. Rio Grande, Case 
No. 10,614. 

§ 120. Effect of appeal, and stay of es- 
eontion. 

An appeal in admiralty supersedes altogether 
the decree of the court below, and the case is to 
be tried in the appellate court as if no decree 
had been passed in the court below. — The Sara- 
toga V. Four Hundred and Thirty-Eight Bales 
of Cotton, Case No. 12,356. 

An appeal from the district court in admiralty 
to the circuit court carries with it the property 
which is the subject of the suit, and the former 
cannot make any order in regard thereto. — ^Davis 
V. The Seneca, Case No. 3,651; The Grotius, 
Id. 5,844; United States v. Towns, Id. 16,534. 
CONTRA, see Jones v. Walker, Case No. 7,506. 

An appeal to the circuit court in admiralty 
carries with it all the funds belonging to the case, 
which funds still remain in the circuit court on 
a further appeal to the supreme court. — Hayford 
V. Griffith, Case No. 6,263. 

A commission to take testimony cannot be 
issued by the circuit court in an admiralty case 
after an appeal has been taken to the supreme 
court, until after the supreme court on motion 
has decided the question as to the admissibility 
of the evidence. — ^The Ocean Queen, Case No. 
10,411. 

The decree of the district court in admiralty is 
of no effect where, on appeal, security of dam- 
ages is given; otherwise when security is not 
given.— Dutcher v. Woodhull, Case No. 4,204. 

Where an appeal is taken to the supreme court 
on the afiirmance by. the circuit court of a de- 
cree for libelants, and appellant fails to serve a 
copy of his petition of appeal within the 10 
days, so as to make the appeal operate as a 
stay of execution under Act Sept. 24, 1789, § 23, 
and Act March 3, 1803, § 2, the court has no 
power to permit such service to be made nunc 
pro tunc— The Roanoke, Case No, 11,875. 

§ 121. Record. 

Where a seizure case, by agreement of the 
parties, is tried by the district court without a 
jury, the record should be made up as in the 
case of a writ of error, with the proper excep- 
tions to the admissions or rejections of testi- 
mony, etc.— United States v. Fifteen Hogsheads 
of Brandy, Case No. 15,090. 

On appeal to the circuit court in admiralty, 
the whole decree is brought up, though only a 
part of it is appealed from. — ^The Roarer, Case 
No. 11,876. 

Admiralty cases should not be taken* by ap- 
peal to the circuit court, without the evidence, 
upon the facts found by the district court. — 
Gloucester Ins. Co. v. Younger, Case No. 5,487, 

In the case of six months' delay to perfect the 
appeal, the appellee was allowed to notice the 
cause for a hearing, and was required to take 
his depositions during the session of the court. — 
Nail V. The Illinois, Case No. 10,005. 

§ 122. Searing and rekearing. 

If the appellant delay to perfect his appeal, 
so that the record is filed a very short time be- 
fore the term of this court, the appellee may 
notice the cause for hearing or continue it, at his 
option. — Backus v. The Marengo, Case No, 
713. 

Where an appeal in a prize case was taken 
from an order overruling a motion for further 
proofs, and also from the decree on the merits, 
held, that the appellate court would not grant a 
separate hearing on the motion, but would con- 
sider the entire appeal at the same time. — United 
States V. The Lilla, Case No. 15,600. 

An appeal from a decree rendered on the report 
of a commissioner awarding damages cannot 
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be dismissed on motion, but must be heard in the 
usual way, where appellant appeared before the 
commissioner, and contested the damages, though 
he took no exception to the report of the com- 
missioner to whom the cause was referred on ap- 
pellant's default on the merits.— Farrell v. Camp- 
bell, Case No. 4,Gb.z. 

The circuit court on appeal cannot rehear a 
cause or admit a claim at a term subsequent to 
that in which the cause was finally decided.— The 
Avery, Case No. 672. 

§ 123. Trial of cause anew, amend- 
anents, and nettr pleadings and 
proofs. 

The hearing on appeal from the district court 
in admiralty is de novo, but, on questions of fact, 
the bixrden is on appellant. — ^Ayer v. The Glau- 
cus, Case No. 683. 

On an appeal in admiralty to the circuit court, 
the trial there is de novo, and the opinion of the 
district judge cannot be read. — Two Hundred 
and Fifty Barrels of Sfolasses v. United States, 
Case No. 14,293. 

An objection that certain repairs for which 
a lien was enforced in the district court were 
made in the home port cannot be set up for the 
first time in the circuit court on appeal, especially 
when not averred in the pleadings. — ^Jleagher v. 
The Lizzie, Case No. 9,377. 

Where libelants appeal in a salvage case the 
appeal opens the whole case. They cannot be 
allowed to claim the benefit of the decree below, 
and, standing secure on that, try new claims in 
the appellate court. — ^The Saratoga v. Pour Hun- 
dred and Thirty-Eight Bales of Cotton, Case No. 
12,356. 

The circuit court on an appeal in admiralty 
may allow amendments. — Anonymous, Case No. 
444; The Morton, Id. 9,864. 

Such amendments may be allowed so as to 
permit new evidence, and new grounds of de- 
fense. — ^Reppert v. Robinson, Case No. 11,703. 

Amendments may be allowed on appeal in 
revenue cases or proceedings in rem in district 
court. — ^Anonymous, Case No. 44i. 

Amendment not allowed on appeal to the cir- 
cuit court in admiralty so as to allege damages 
in an amount to give jurisdiction, though the 
testimony shows the amount.— Agnew v. Dor- 
man, Case No. 100. 

The circuit court on appeal will give leave to 
amend by striking out the names of parties im- 
properly introduced, where necessary to enable it 
to dispose of the appeal upon its real and sub- 
stantial merits. — ^Taylor v. Harwood, Case No. 
13,794. ^ 

The appellee may amend his libel so as to 
make a claim for damages above costs caused by 
a vexatious appeal. — ^T\''eaver v, Thomson, Case 
No. 17,311. 

The circuit court on appeal will not admit 
new matters of defense or allegation, known to 
exist at the time of the hearing in the district 
court.— -Coffin v. Jenkins, Case No. 2,948. 

On appeal from a decree dismissing a libel in 
rem for the foreclosure of a mortgage on a ves- 
sel, the circuit court will not permit the libel to 
be amended so as to convert the suit into an 
action to recover possession of the vessel. — ^The 
John Jay, Case No. 7,352. 

The power of the court, upon appeal, to allow 
amendments to the pleading so as to let in new 
evidence and new grounds of defense, ought only 
to be exercised to bring the merits of the con- 
troversy fairly before the court. — ^Reppert v. 
Robinson, Case No. 11,703. 

In admiralty, amendments in sworn answers 
in the appellate court should introduce new sub- 
stantive facts previously unknown, or correct 
substantial mistakes in matters of fact, and can- 



not be allowed on account of any mere defect 
of skill in drafting the original answer, in conse- 
quence of which respondent's case was not pre- 
sented on the record in the best possible manner, 
or so as to secure to him all possible legal ad- 
vantages. — Lamb v. Parkman, Case No. 8.019. 

On appeal to the circuit court, either party can 
take new evidence.— Carrigan v. The Charles 
Pitman, Case No. 2,444. 

After an appeal, the court may allow evidence, 
not received in season, to be put upon the record 
de bene esse, with a memorandum of the fact. — 
The London Packet, Case No. 8,474. 

Time will be given to produce new evidencCr 
where it appears that appellant was not giiilty of 
laches in not producing it in the court below.— 
Rose V. Himely, Case No. 12,045. 

New testimony, introduced on an appeal in 
admiralty, except under peculiar circumstances, 
is not entitled to the same consideration as 
testimony introduced in the first instance. — ^Tay- 
lor Y. Harwood, Case No. 13,794. 

Material evidence, the production of which in 
the court below is not excused, is subject to sus- 
picion in the circuit court.— The Busy, Case No. 
2,232. 

In the case of a collision between vessels mu- 
tually in fault, an insurer of a cargo of one 
lost by the collision who has paid the loss can- 
not be permitted on appeal, and where the car- 
rier vessel has been sold several times since the 
collision, and his remedy over has been lost by 
delay, to make proof of the innocent ownership 
of the cargo so as to charge the other vessel with 
the entire" damages.— The City of Paris, Case 
No. 2,767. 

§ 124. Review. 

On an appeal in admiralty the appellee can- 
not raise the question of the right of the dis- 
trict court to entertain a libel of review. — The 
Enterprise, Case No. 4,497. 

The action of the court in respect to amend- 
ments is not reviewable on appeal. — ^Brown v. 
The Cadmus, Case No. 1,997. 

Though the question of costs is perhaps not 
per se the proper subject of appeal, it is yet re- 
viewable when the case is properly before the 
appellate court. — Lubker v. The A. H. Quinby, 
Case No. 8,586. 

The objection that tlie district court has not 
jurisdiction of a cause of seizure, under the laws 
of impost, navigation, and trade, because it 
does not appear that the property was seized be- 
fore the proceeding was commenced, may be 
urged successfully upon appeal in the circuit 
court, notwithstanding it was not taken in the 
district court. — ^The Pideliter, Case No. 4,755. 

Where damages are discretionary, the burden 
of proof is on the appellant to show some clear 
mistake or error in the court below, either in 
awarding excessive damages, or in promulgating 
an incorrect rule of law, or to offer new and 
materially important testimony, which must go^ 
to the proof of the new allegations without 
contradicting the former evidence. — Cushman v. 
Ryan, Case No. 3,515. 

On an appeal to the circuit court in admiralty 
if the libelant does not appeal he cannot ask 
to have the damages increased on claimant's ap- 
peal except by an allowance for the delay in 
payment— Allen v. Hitch, Case No. 224; Airey 
V. MerrUl, Id. 115; Merrill v. Arey, Id. 9,468. 

Appeals in admiralty on questions of mere fact 
will be discouraged. — Hill v. The Emma Peter- 
son, Case No. 6,490. 

The decree of the district court, where no ques- 
tion of law is involved, is entitled to the same 
weight as a verdict in a suit at law, not to be 
disturbed unless it is contrary to the clear re- 
sult of the evidence on the facts in issue. — Pslm- 
er v. Dallet, Case No. 10,689. 
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The circuit court, on an appeal in admiralty, 
will not disturb the finding of the district court 
on a question of fact depending upon the weight 
of the testimony and credibility of witnesses, 
though differing from sach court.— The Sunswiek, 
Case No. 13,625. 

A decree in a case of marine tort will not be 
reversed on appeal, on a question of the amount 
of damages, unless clearly excessive. — Smith v. 
Jordan, Case No. 13,068. 

On appeal in admiralty, the circuit court will 
not reverse a decision of the district judge upon 
a question depending on conflicting testimony, 
unless it clearly appears that the decision was 
against the weight of evidence.— Davison v. 
Sealskins, Case No. 3,661; Baker v. Smith, Id. 
781; Baker v. The Potomac, Id. 778; Gushman 
V. Ryan, Id. 3,515; Lee v. Thompson, Id. 8,- 
202; McGuire v. The Golden Gate, Id. 8,815; 
Taylor v. Harwood, Id. 13,794. 

To warrant a reversal on a question of fact 
on an appeal in admiralty, the preponderance of 
evidence must be such as would justify the grant- 
ing of a new trial in a court of common law. 
—The Grafton, Case No. 5,^5. 

§ 125. Determuiatioii and disposition of 

canse. 
Where a specific relief is asked for, even 
though there be a prayer for general relief, the 
circuit court, on appeal in admiralty, cannot 
grant a relief which is inconsistent with, or en- 
tirely different from, that which is prayed.— Wil- 
son V. Graham, Case No. 17,804. 

On appeal in a salvage case, the whole cause, 
including costs, is before the court, irrespec- 
tive of the decree below, and the court may 
decree more, or less, or nothing. — ^Lubker v. 
The A. H. Quinby, Case No. 8,586. 

Where the record shows that the court was 
controlled by the findings of the jury, to which 
issues of fact were submitted, without consid- 
eration of the evidence, the proceeding is ir- 
regular, but where all the evidence is before 
the appellate court such judgment will be ren- 
dered as the evidence warrants. — ^Lee v. Thomp- 
son, Case No. 8.202. 

Where, on an appeal in admiralty, the court 
was of the opinion that the damage sustained 
by a charterer for breach of a condition in the 
charter party should be deducted from the 
freight in an action therefor, the court, to save 
expense and prevent delay, made the proper 
deduction itself, instead of sending the case 
back to the clerk to take proof.— Parsons v. 
Ogden, Case No. 10,781. 

On an appeal to the circuit court in admi- 
ralty, the appellate court, after decision, must 
execute the decree, and it has no power to re- 
mit the proceedings to the district court.— The 
Roarer, Case No. 11,876. 

On an appeal in admiralty, after the case 
is entered, plaintiff, who is appellant, and re- 
covered judgment below for less than he ask- 
ed, cannot become nonsuit without prejudice, 
on payment of costs, if defendant object,— Fol- 
ger v. The Robert G. Shaw, Case No. 4,899. 

A motion to dismiss an appeal already taken 
from the district court on ttie ground that no- 
tice of appeal and affidavit of service had not 
been filed in time, should be made in the cir- 
cuit court.— The Josephine, Case No. 7,545. 

The respondent in an admiralty suit appear- 
ed before the commissioner, and contested the 
damages after a default, but did not take any 
exceptions to his report Held, that a motion 
to dismiss an appeal taken by Mm was not the 
proper remedy.— ^arrell v. Campbell, Case No. 
4,682. 

Where libelant in admiralty recovered a 
small amount, and appealed, held, that the cir- 
cuit court could dismiss the libel at libelant's 
costs, although daimant had not appealed. — 



The Saratoga v. Four Hundred and Thirty- 
Eight Bales of Cotton, Case No. 12,356. 

Reasonable diligence should be used in prose- 
cuting an appeal in admiralty from tiie dis- 
trict to the circuit court.— Nail v. The Illmois, 
Case No. 10,005. 

If, in a prize cause, claimant appeals, and 
deserts his appeal, the circuit court may af- 
firm the decree below, with costs.— The Mont- 
gomery V. The Betsey, Case No. 9,734. 

Where both parties appeal from a decree for 
salvage, which is affirmed, libelants will not 
be allowed interest from the date of decree in 
the court below.— The Rebecca Clyde, Case No. 
11,622. 

On a hearing on appeal from a decree dis- 
missing a libel in personam on the ground that 
there was no proof of incorporation of defend- 
ant, or that it owned the vessel, where such 
objections were removed by evidence, the cir- 
cuit court, on reversing the decree, allowed 
both parties to take proofs on the merits, with 
liberty to either to amend his pleadings.— Rem- 
ington V. Atlantic Royal Mail Steam Nav. 
Co., Case No. 11,695. 

The portion of the decree unappealed from, 
in case of a reversal, remains in full force, to 
be executed in the circuit court, and becomes 
a part of its decree.— The Roarer, Case No. 11,- 
876. 

On affirmance by the circuit court of a de- 
cree for libelant in admiralty, no execution 
can issue until the entry of a formal decree 
awarding a recovery to libelant. — Harris v. 
Wheeler, Case No. 6,130. 

The question of damages in admiralty may 
be raised upon a remand after affirmance of 
a decree silent upon such question. — American 
Ins. Co. V. Canter, Case No. 302b. 

When a decree in admiralty is reversed in 
the supreme court and the cause remanded, 
the circuit court may allow interest unless ex- 
pressly forbidden to do so by the decree of the 
supreme court.- Tlie Grapeshot, Case No. 5,- 
703. 

The fact that the proceeds had rerdained for 
a long time in the registry, without producing 
interest, is no reason for refusing interest on 
the sum found due.— The Grapeshot, Case No. 
5,703. 

§ 126. Liabilities on appeal bonds. 

Where the amount claimed is sufficient to 
allow an appeal to the supreme court, sum- 
mary judgment cannot be rendered by the cir- 
cuit court against the sureties in the appeal 
bond on dismissal of the libel until after the 
expiration of 10 days after the rendering of the 
decree.— The Jesse Williamson, Jr., Case No. 
7,297. 

But summary judgment can be rendered 
against the sureties on the appeal bond where 
liie decree is for a sum not sufficient to allow 
an appeal to the supreme court. — The Blanche 
Page, Case No. 1,525. 

X. COSTS. 

In collision cases, see "Collision," § 160. 

In salvage cases, see *'Salvage," % 76. 

In suits for seamen's wages, see "Seamen," % 

143. 
Right of i^roctor to costs on compromise by 

parties, see 'Attorney and Client," § 6. 

(A) PARTIES TO AND AGAINST WHOM 
AWARDED. 

§ 127. Po-ra-er to axrard in general. 

Courts of admiralty will dispose of the ques- 
tion of costs according to the general equities 
of the case.— The Martha, Case No. 9,144. 
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Costs in admiralty are in the sound discre- 
tion of the court, to be exercised according to 
settled i^ractice and in furtherance of justice. 
— Lubker v. Tlie A. H. Quinby, Case No- S,- 
586; Hill v. The Triumph, Id. 6,500. 

§ 128. IFant of jurisdiction of snit. 

The district court, on dismissing a libel for 
want of jurisdiction, has no power to award 
costs against libelant.— The McDonald, Case 
No. 8,756; Abbey v. The Robert L. Stevens, 
Id. 8. 

A successful respondent should not be de- 
nied costs because libelant has mistakenly sued 
in admiralty, instead of in the state courts, in 
disregard of a long-settled law.— Kegau v. The 
Amaranth, Case No. 7,646. 

^A'^hero, on tlie face of a libel, the court has 
jurisfliction, and lack of jurisdiction is only 
disclosed by plea and evidence, costs may be 
awarded to defendant. — Lowe v. The Benjamin, 
Case No. 8,565. 

§ 129. Otter adequate remedy. 

Costs will not be allowed where vessel is ar- 
rested for a small cause of action, for which 
the party has another adequate remedy, and 
the suit is prosecuted v^nd^ctiveI3^— The Bos- 
ton, Case No. 1,672. 

A libelant in admiralty, for services on board 
a vessel on the Hudson river, cannot recover 
costs, where less than $50 is in demand, and 
he had a clear remedy, known to him, in the 
local courts, the burden of showing which is 
on claimant.— The Harriet, Case No. 6,095. 

The object of this rule was to prevent an 
unnecessary resort to the expensive proceed- 
ing in rem. It will be so enforced as to com- 
pel the mariner to resort to the local courts 
only in ease his remedy there is convenient 
and sure.— The Harriet, Case No. 6,095. 

Costs will not be refused on a libel for wages 
because libelant did not sne in the state court, 
where there was no apparent intention to an- 
noy respondents. — Jones v. Crowell, Case No. 
7,459. 

§ 130. Suiaciency and effect of tender. 

Libelant cannot recover costs where the 
amount of liability is tendered before suit. — 
The Alaska, Case No. 129. 

A tender of the amount due, and costs, will 
throw costs upon libelant. — ^The M. M. Caleb, 
Case No. 9,682. 

Failure to tender the amount admitted to be 
due by the answer gives libelant a right to 
costs, though no more is recovered. — ^Nine 
Thousand Six Hundred and Eightv-One . Dry 
Ox Hides, Case No. 10,273. 

In the absence of proof or allegation of a 
tender of wages due, which were paid into 
court after libel filed, the seaman will be en- 
titled to costs.— The Cortes, Case No. 3,258. 

A tender or ofEer of payment relied on to bar 
costs should be set up in the pleading, and 
should be a continuing offer. — ^The Walter W. 
Pharo, Case No. 17,124. 

On a libel in rem against cargo for freight 
and demurrage, where freight was previously 
offered and was paid into court after suit 
brought, where libelant fails to recover demur- 
rage, he is Hable for costs.— One Hundred and 
Twelve Sticks of Timber, Case No. 10,524. 

Circumstances held equivalent to a tender of 
the balance of freight after sale of damaged 
cargo, and before suit brought. — Dedekam v. 
Vose, Case No. 3,729; Id. 3,732. 

Costs were refused a seaman who sued to 
recover wages, where the difference between 
the tender and claim was only §2, although 
the money was not paid into court under Rule 
73.— Ihe Brothers, Case No. 1,968. 



A mere attempt to negotiate a compromise 
of a claim at an amount specified, unaccom- 
panied with a tender or direct offer to pay 
such amount, does not operate as an equitable 
bar to costs.— The H. B. Poster, Case No. 6,- 
290. 

An offer by a shipper to pay a balance of 
freight, deducting damages to the goods, to be 
ascertained by arbitration or sale at auction, 
held a sufficient tender to relieve him from 
payment of costs. — Dedekam t. Vose, Case No. 
3,732. 

An offer to pay wages at the owner's count- 
ing house, and a refusal to pay elsewhere, 
does not exonerate him from costs.— The Sarali 
Jane, Case No. 12,348. 

In salvage cases the court will not deny libel- 
ant compensation nor award costs to respond- 
ent on a plea of tender alleged in a supple- 
mental answer, where there was not a legal 
tender of a specific amount by a deposit of the 
money in court, and the propositions for a com- 
promise were not so made as that they could 
be made a matter of judicial cognizance.— 
Evans v. Charles, Case No. 4,556. 

Where, in a suit for salvage, the proctors for 
respondent offer to deposit in court for the 
benefit of libelants a fair compensation, the 
court will decree costs against the libelants out 
of such amount.— Hessian v. The Edward How- 
ard, Case No. 6,436. 

Where each party had made an offer of set- 
tlement, libelant is entitled to costs where he 
recovered more than he was offered, though 
much less than he had demanded. — The Walter 
W. Pharo, Case No. 17,124. 

§ 131. Demand and notice of claim. 

Where a minority owner of a vessel objects 
to a proposed voyage, he is entitled to a bond 
for the safe return of the vessel, and his fail- 
ure to demand it will not prevent his recovering 
costs on a libel therefor. — Sturges v. The Ma- 
ry Staples, Case No. 13,566a. 

Where a libel for salvage is filed without no- 
tice to the owner of the vessel to whom the 
service was rendered, costs will not be allow- 
ed.— The Jack Jewett, Case No. 7,122. 

Costs were awarded where the suit was de- 
fended in the interest of a former owner, 
though no demand had been made of the 
claimants. — ^The Melissa, Case No. 9,400. 

Costs were denied libelant, and given to 
claimants, on a libel against a steamer for in- 
juries caused by her swells, by passing at rapid, 
speed near a pier at which libelant's vessel 
Avas moored, where no notice of the claim was 
given in advance of bringing suit. — The Rhode 
Island, Case No. 11,742. 

Costs denied to owners of canal boats sunk 
by swells, because they delayed for 30 days to 
give notice of their claim. — The Massachusetts, 
Case No. 9,258. 

Where libelant in a suit on a bottomry bond 
included in the bond unauthorized charges, and 
brought his action, without giving claimant a 
reasonable time to examine into the the ques- 
tion of the amount really duo, the court refused 
him costs. — The Edward AJbro, Case No. 4,- 
290. 

A libelant who demands an entire sum when 
part of it has been paid according to his direc- 
tions, and compels the respondent to defend, 
impairs his equity to costs in a court of ad- 
miralty. — Shaw V. Thompson, Case No. 12,726. 

Though a plea in abatement on the ground 
that the action was prematurely commenced 
has not been interposed, the court will protect 
the parties in the adjustment of costs from 
any injustice arising from a too early com- 
mencement of the suit. — The Isaac Newton, 
Case No. 7,089. 
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^ 132. Effect of false claim. 

A factor setting up title to proceeds in ad- 
miralty as general owner, where he has in 
cquitv merelv a lien, will be denied costs. — 
The Paclset, Case No. 10,655. 

An unfounded claim for a lien was dismissed 
witliout costs, the vessel owners being person- 
Ally liable.— ai'Dermott v. The S. G. Owens, 
Case No. 8,748. 

■§ 133. Prevailing end losing parties 
generally. 

The common-law rule to give costs in all 
cases to the successful suitor is not recognized 
in admiralty as the law of costs, and they are 
awarded at the sound discretion of the court, 
without regard to the ultimate termination of 
the action.— The Moslem, Case No. 9,876. 

Admiralty courts, in adjudging costs in their 
discretion, regard the essential merits and eq- 
uities of the parties rather than the result of 
the litigation.— Shaw v. Thompson, Case No. 
12,720. 

Costs in admiralty, though resting in the dis- 
■cretion of the court, are usually given to the 
prevailing party. — Regan v. The Amaranth, 
'Case No. 11,664. 

Prima facie the prevailing party is entitled 
to costs.— Leland v. Medora, Case No. 8,237; 
The Moslem, Id. 9,876. 

Costs will not be awarded against claimants 
m a suit on a bottomry bond, where there ap- 
peared some reason for contesting it. — The Rob- 
-ert L. Lane, Case No. 11,892. 

Costs will be decreed a libelant, though no 
debt is recovered, where he was misled into 
l)ringing suit by the misconduct of defendant. — 
Case of Pettit, Case No. 11,047. 

"Where both parties in an admiralty suit are 
in the wrong, costs will not be awarded to ei- 
ther.— Shaw V. Thompson. Case No. 12,726. 

Costs will not be allowed where the libel is 
dismissed on a dilatory plea after a trial in 
which the court overrules the defense on the 
■merits. — ^The Martha, Case No, 9,144. 

Where a libel in a collision case which fails 
"to convey any idea of the manner in which the 
collision occurred is not excepted to. and is 
•dismissed at the hearing, no costs will be given, 
—The Warren. Case No. 17,192. 

Where the question as to the liability for in- 
juries in a collision was novel the court refused 
to award costs. — ^The Leo, Case No. 8,250. 

On a libel for salvage, where a special agree- 
ment is shown in defense, but no tender of the 
"balance of the stipulated price is shown, a 
decree will be entered for such amount, with 
•costs. — ^Dominy v. Anchors, Sails, etc., of The 
DAIberti, Case No. 3,977. 

A stipulation to abide the decision of a suit 
by another party will not prevent tile success- 
ful claimant recovering costs, because not giv- 
en in the suit prosecuted against an adminis- 
tratrix who was substituted as libelant. — The 
Buffalo, Case No. 2,110. 

On a dismissal of a libel against a vessel for 
•damages to the cargo, libelants held chargeable 
with costs. — ^Faber v. The Newark, Case No, 
-4,602, 

Costs in admiralty upon exceptions to a com- 
missioner's report made in the alternative. — 
The Joshua Barker, Case No. 7,547. 

Where a vessel, libeled on behalf of the 
United States, was afterwards libeled for sea- 
men's wages, sold on an interlocutory order, 
and finally decreed to be restored, it was held 
that the custody fees should not be borne by 
the owners, nor by the seamen, but by the 
tTnited States.^The Louisetta, Case No. 8,- 
535. 



§ 134. Partial snccess only. 

Libelant who proves either of two claims 
sued on is entitled to costs, but only for the 
evidence required to prove such claim. — Bor- 
den v.,Hiem, Case No. 1,655. 

A party will not be allowed, by tacking a 
small undisputed claim, upon which he has 
never made a demand, to a contested claim for 
wages denied him, to recover costs on the 
demand denied him. — ^The Swallow, Case No. 
13,664. 

A libelant in admiralty who fails as to the 
greater part of his claim cannot recover costs. 
—The Gomez De Castro, Case No. 5.525; The 
John Walls, Jr., Id. 7,432. 

A respondent who contests the entire demand 
of a libelant when a portion of it is justly 
claimed, although he defeats the suit in the 
main matters in contestation, loses his equity 
to costs. — Shaw v. Thompson, Case No. 12,726. 

Where the opposite parties in an admiralty 
suit each prevail on one of the two issues in- 
volved, each is entitled to taxation of costs of 
the issue decided in his favor, and the two bills 
of costs should be set off against each other, 
and any balance paid. — Simpson v. Caulkins, 
Case No. 12,880; Thomas v. Gray, Id. 13,898. 

Costs will be allowed neither party on libel 
for collision where both claim a greater amount 
of damages than they were able to prove.^ 
The David Morris, Case No. 3,596. 

Where both parties except to commissioners' 
report in a collision case, and libelant's ex- 
ceptions are overruled, and respondent's al- 
lowed, the latter is entitled to costs of the ref- 
erence. — ^nie Baltic, Case No. 824. 

When seven exceptions are filed to a com- 
missioner's report, and six are sustained by 
the court, costs will be allowed therefor, to be 
deducted from the amount decreed to the libel- 
ant.— The New Jersey, Case No. 10,162. 

The, circuit court allowed to a libelant his 
costs in the district court, and, as the claim- 
ant had been partially successful on the ap- 
peal, it divided the costs in the circuit court. — 
The Shady Side, Case No. 12,692. 

§ 135. Several suits or parties. 

Where two libels are filed in admiralty, 
where only one is required, costs in one only 
are allowed,— The R. P, Chase, Case No, 12,099, 

A seaman, who needlessly brings suit sepa- 
rate from his fellows will not be allowed costs. 
—The Oaboti Case No. 2,277. 

Where two separate suits in admiralty by 
seamen were filed and process issued, and 
afterwards a number of other suits were con- 
solidated therewith, Jidd, that the costs of the 
first two suits to the date of consolidation 
should be taxed separately, but that a single 
bill of costs, only, could be allowed to either par- 
ty after the consolidation. — Simpson v. Caulk- 
ins, Case No. 12,880. 

Where several seamen joined in a libel for 
shares of a whaling voyage, and the decrees 
in favor of some were final and the o'thers 
were appealed, held, that the former were enti- 
tled to recover all the <:osts which they had 
advanced, or for which they were liable. — In 
re Two Hundred and Ninety Barrels of Oil, 
Case No. 14,294. 

Where several seamen tmite in an action in 
personam to recover wages, a seaman recover- 
ing less than 5^50 can tax full costs, and enforce 
his decree cby execution, Avhere the decrees 
for the others are appealed. — Collins v. Hath- 
away, Case No. 3,014. 

Where both a libel by the master against con- 
signees for freight and a libel by the consignees 
against the vessel for damages to the cargo 
are sustained, a decree will be given for each 
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party, with costs.— The Isabella, Case No. 7,- 
099. 

Several material men may unite in one libel, 
for various supplies furnished in repairing a 
single vessel; and where they do not join, and 
no good reason for refusing is shown, costs in 
one suit, only, should be allowed.— The Young 
Mechanic, Case No. 18,182. 

Where two libels are unnecessarily filed for 
salvage, the increased costs must be borne by 
the libelants in the second libel. — The Mary- 
land, Case No. 9,218. 

Taxation of costs in case of a claim on pro- 
ceeds of a vessel in admiralty where other par- 
ties are interested. — The Jerusalem, Case No. 
7,294. 

Practice as to costs and charges where sev- 
eral parties intervene in admiralty for separate 
interests.— The Louisetta, Case No. 8,535. 

§ 135a. Amount of recovery. 

Full costs decreed claimant in admiralty, al- 
though the demands of libelants are less than 
$50 each.— The Swallow, Case No. 13,664. 

Act March 3, 1847. regulating costs in ad- 
miralty proceedings in rem where less than 
$100 is recovered, is repealed by Act Feb. 26, 
1853.- The Young Mechanic, Case No. 18,182. 

(B) SEOUmTY FOR PAYMENT. 

§ 136. "Wlien required. 

On a libel under Act July 7, 1838 (5 Stat. 
304), providing for the better security of pas- 
sengers on steam vessels, the court may require 
the informer to give security for costs, and on 
his failure to do so may strike out his name, and 
let the suit proceed in the name of the United 
States alone. Aliter, if the informer is an of- 
ficer whose duty it is to institute the proeeed- 
ings.— The Planter, Case No. 16,054. 

A person may sue in admiralty without giving 
securitv for costs on proof of inability. — ^Wheat- 
ley V. Hotehkiss, Case No. 17,483. 

Where libelant, in consequence of poverty, is 
unable to find sureties, his juratory caution will 
be taken, instead of a stipulation with sureties. 
— Polydore v. Prince, Case No. 11,257. 

Seamen will not be compelled to give security 
for costs on suing for wages, because the amount 
is small. — ^The Arctic, Case No. 509a. 

Tlie rule allowing seamen to libel without giv- 
ing security must be modified in cases where 
they have been paid off before a shipping com- 
mission.—The Niveto, Case No. 10,279. 

A claim for damages for the breaking up of a 
voyage is not a claim for seamen's wages, and 
libelant must file security for costs. — ^The Caro- 
line & Cornelia, Case No. 2,420. 

A seaman will be required to file a stipu- 
lation for costs when suing in rem to enforce a 
conditional agreement outside the written ar- 
ticles.~The Great Britain, Case No. 5.736. 

Security for costs will not be required on a 
libel for a seaman's wages, where the answer 
was "forfeiture for desertion," and an attach- 
ment was issued after hearing on the summons, 
but such defense was not then interposed. — 
Cliambers v. The Henry Kneeland, Case No. 
2,581a. 

The rule relieving seamen from stipulations 
for costs produces no unreasonable inequality as 
against shipowners. — Collins v. Hathaway, Case 
No. 3j014. 

In a case of forfeiture, on a su^estion that 
the owners were unable to give security for 
costs, lield, that an affidavit of ownership, in- 
ability, and merits would be exacted, before the 
government would be required to make further 
proofs. — United States v. The Lion, Case No. 
15,607. 



§ 137. Hejixajid. and -waiver. 

Respondent will not be required to file a stipu- 
lation for costs in a suit in personam where 
libelant does not move therefor until after a de- 
cree and a notice of appeal. — Pharo v. Smith, 
Case No. 11,062. 

The respondent may waive the right to require 
the libelant to give security for costs. — Polydore 
V. Prince, Case No. 11,257. 

§ 138. Additional security. 

Increased stipulation for costs should not be 
required of claimants on account of delays in 
the suit occasioned by libelant. — ^The Laurens, 
Case No. 8,121. 

The affidavit on a motion for additional se- 
curity for costs may be made by the proctor of 
the party. — The Harriet, Case No. 6,096. 

§ 139. Iiiability of surety. 

A consent to a rehearing by the parties to a 
suit will not affect the rights of a surety in a 
stipulation for costs, who has been discharged 
by a previous final decree. — ^The Martha, Case 
No. 9,144. 

§ 140. Ri^lit to object. 

Libelant is not entitled to ground any proceed- 
ings on the omission of respondent to give se- 
curity for costs allowed for the protection of the 
officers of the court. — Gaines v. Travis, Case 
No. 5,179. 

(G) AMOUNT, ITEMS, AND TAXATION 
OF COSTS. 

§ 141. In general. 

Where process in rem is commenced without 
notice to the owners who reside within the dis- 
trict, no more costs will be allowed than in a 
case of a monition to show cause. — Chatfield v. 
The Wolga, Case No. 2,632. 

Libelant having asked no costs, but disburse- 
ments, only disbursements were awarded against 
him on dismissal of the libel. — ^The Seneca, Case 
No. 12,668. 

Where claimants in admiralty, in different 
rights, appear by the same counsel, but one bill 
of costs will be taxed. — ^The Jeremiah, Case No. 
7,290. 

§ 142. Clerk's fees. 

Clerk's fees in admiralty for filing and en- 
tering claim, answer, appearance, and consent, 
for jurats, for attendance on the justification of 
sureties, and making up costs on the bonding of 
the vessel.— The F, Merwin, Case No. 4,893. 

A clerk may tax as costs §2 for notices of 
trial.— The Siren, Case No. 12,910. 

A calendar fee of one dollar paid to the clerk 
on delivering a note of issue on an appeal in 
admiralty is taxable.— The Alice Tainter, Case 
No. 196. 

§ 143. Marshal's fees and disburse- 
ments. 

The custody fees where a vessel is held by 
virtue of two warrants to arrest, in different 
suits, are chargeable equally upon the two suits. 
—The John Walls, Jr., Case No. 7,432; The 
Circassian, Id. 2,725. 

The charge of $2.50 a day allowed to the mar- 
shal by statute for "expenses of keeping ves- 
sels," does not include wharfage, and a bill for 
wharfage paid by the marshal for the vessel, 
while she is in his custody, can be properly 
taxed as a disbursement. — ^The F. Merwin, Case 
No. 4,893. 

Money paid by the marshal for insurance of 
arrested vessel cannot be taxed as costs. — 
Burke v. The M. P. Rich, Case No. 2,162. 

§ 144. Proctor's or advocate's fees. 

Since the adoption of the circuit court rules 
of 1845, Rule 96 of the district court of 1838, 
refusing to a proctor in a suit fees as advocate, 
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tliose specifically introduced and appointed by 
the district court; and fees for services as proc- 
tor and as advocate are taxable to the same 
person.— Manchester v. Milne, Case No. 9,007. 

In actions for seamen's wages, counsel fees 
will not be allowed as costs, unless the defense 
is merely vexatious, or there are special rea- 
sons for the allowance.— The Elizabeth Frith, 
Case No. 4,361. 

In cases of claims on proceeds in the custody 
of the court, where other parties are entitled, 
no attorney's fee, or other costs beyond actual 
charges of court, can be allowed.— The Jeru- 
salem, Case No. 7,294. 

Counsel who successfully resisted a lien claim 
which would have absorbed the proceeds in court 
lield entitled to a fee of ?2o0 out of the proceeds. 
—Shannon v. The Angelique, Case No. 12,705. 

The rate of compensation of proctors in ad- 
miralty is controlled by the statutes in force at 
the time the right to costs accrues, or at the 
time of taxation.— Sturgis v. The Joseph John- 
son, Case No. 13,576a. 

Counsel fees cannot be allowed as part of the 
taxable costs, beyond the amount mentioned in 
Act 1853, c. 80 [10 Stat, 161].— The Liverpool 
Packet, Case No. 8,407. 

Since the act of Feb. 26, 1853, the district 
court in admiralty has no power to award an 
additional sum to libelants in the court's discre- 
tion under the name of a counsel or proctor's 
fee.— Sturgis v. The Joseph Johnson, Case No. 
13,576a. 

"Where libelant cannot proceed in a cause with- 
out application to the court and its specific or- 
der, his proctor will be allowed 62^2 cents for 
every necessary motion made in court on every 
necessary proceeding in a cause. — Sanborn v. 
Stetson, Case No. 12,291. 

The proctor may charge $1.25 in each of sev- 
eral sequent motions before the court, when 
necessarily in attendance to make one of them. — 
Sancho v. Atwood, Case No. 12,291a. 

Costs will be taxed for opposing motions made 
on •notice to put the cause over the term, but 
not where the applications were without notice, 
and only to defer the hearing to another day in 
the same session.—Manchester v. Milne, Case 
No. 9,007. 

Costs are not taxable in admiralty for services 
rendered by a proctor or advocate on a motion 
to postpone the hearing of a cause called in its 
order on the calendar.— Manchester v. Mane, 
Case No. 9,007. 

Costs cannot be taxed in admiralty for serv- 
ices rendered by an advocate or proctor on mere- 
ly supposititious motions, such as motion for final 
decree, motion for costs, for reference, etc., 
when the objects of the supposed motions are 
embraced in the decretal order of the court. — 
Manchester v. Milne, Case No. 9,007. 

Costs cannot be taxed in admiralty for attend- 
ing court, and for ' motions made in writing, 
merely formal, as for time to enable the defend- 
ant to answer, etc.— Manchester v. Milne, Case 
No. 9,007. 

Costs are not taxable for the preparation of 
written arguments, except upon a stipulation in 
writing to that effect.— Manchester v. Milne, 
Case No. 9,007. 

The $20 docket fee allowed to a proctor or at- 
torney by Act Feb. 26, 1853 (10 Stat 151) can 
be taxed only on a final hearing or final disposi- 
tion of a cause on a calendar, and can be taxed 
but once in a cause.^Dedekam v. Vose, Case 
No. 3,730; Id. 3,731; Hayford v. Griffith, Id. 
6,264. 

Such docket fee may be taxed on dismissal 



of the appe£d for an irregularity in failing to 1 Case No. 3,014. 



Case No. 6,264. 

That fee is not taxable, after a decree on an 
appeal in admiralty, on a motion that the stipu- 
lators on the appeal pay into court the amount 
of their stipulations. — Dedekam v. Vose, Case 
No. 3,731. 

§ 145. Miscellaneous items. 

In ordinary cases an independent charge for 
costs of a reference to a commissioner in a smt 
for seamen's wages is not allowed.— Holmes v. 
Dodge, Case No. 6,637. 

Where, however, the reference is solely for the 
benefit of the respondent, the court will modify 
the order of reference so as to require the extri 
costs incurred to be defrayed by him. — ^Holmes 
V. Dodge, Case No. 6,637. 

Such modification must be asked for on obtain- 
ing the order of reference.— Holmes v. Dodge, 
Case No. 6,637. 

Act Aug. 12, 1848 (9 Stat. 284), limiting the 
fees of commissioners for taking testimony to 
two dollars, applies only to suits of the United 
States, and to fees to be paid out of the treas- 
ury of the United States.— Sancho v. Atwood, 
Case No. 12,291a. 

The commissioner is entitled to charge for tak- 
ing depositions tttough the examination is not 
had before him, where the witnesses are first 
sworn before him, and subsequently swear to 
the depositions before him.— The F. Merwin, 
Case No. 4,893. 

The fact that the notary public who took 
the depositions was a clerk of the proctor of 
the claimant does not affect the right to tax 
the amount of usual compensation which was 
paid to him.— The F. Merwin, Case No. 4,893. 

Costs are not allowed for illegible deposi- 
tions.— The Avid, Case No. 678. 

An auctioneer cannot have costs or dis- 
bursements taxed in his favor by the court in 
invitum.— The Tubal Cain, Case' No. 14,212. 

Witness' fees and mileage for the attendance 
of a party to an admiralty suit cannot be tax- 
ed in his favor against the other party.— The 
Elizabeth and Helen, Case No. 4,354. 

§ 146. AmoTint dependent npon amonnt 
o£ recovery. 

The district court in admiralty does not tax 
plenary costs when .the sum in dispute does 
not exceed $50, although the proceedings are 
plenary.— McGinnis v. Carlton, Case No. 8,799. 

Summary costs only are recoverable on a libel 
in admiralty where libelant admits that a sum 
less than §50 is all that is due, irrespective of 
the claim in the libel.— McGinnis v. Carlton, 
Case No. 8,799. 

Where a libelant unites a demand for con- 
tract wages unpaid with a claim for a short 
allowance, and obtains a decree for the wa- 
ges, he will only obtain costs on that demand^ 
and is liable for costs on the other branch of 
the litigation.— The Childe Harold, Case No. 
2,676. 

A libel joined a claim of $6.75 for wages 
with one of $75 for salvage service. The sal- 
vage claim was disallowed, and a decree en- 
tered for wages due, "with costs." Edd, that 
plenary costs were taxable.— The Gaithneshire, 
Case No. 2,294. 

§ 147. Ketaxation. 

A retaxatioh will be allowed where, by mis- 
take or other casualty, the original taxation 
was not opposed.— Collins v. Hathaway, Case 
No. 3,014. 

An irregularity in the taxation of costs may 
be corrected by the court, on motion, after 
final decree rendered. — Collins v. Hathaway^ 
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§ 148. Appeal from taxation. 

The discretionary power of the court over 
the award of costs cannot be exercised on an 
apiTeal from taxation, especially after the ex- 
piration of the term in which the decree is ren- 
dered.— The Caithneshire, Case No. 2,294. 

(D) COSTS ON APPEAL. 

§ 149. Wlien allo-wed and amount. 

The action becomes a plenary suit in the cir- 
cuit court on appeal in admiralty, and full 
costs may be taxed where the decree is aflBrm- 
ed with costs.— Godfrey v. Gilmartin, Case No. 
5,498. 

Costs will not be awarded on affirmance 
where both parties appeal.— The Atlas, Case 
No. 634. 



ADVERSE POSSESSiaJq", I. 

Digest.] 



(§ 1) 120 



A decree for salvage services was modified 
on appeal by awarding compensation for tow- 
age services merely. Held, that libelant should 
be allowed his costs in the district court, while 
claimant should have costs of appeal. ~ The 
Emily B. Souder, Case No. 4,458. 

No costs on appeal awarded to either party 
where a decree of the district court was af- 
firmed in so far as it dismissed the libel, but re- 
versed as to the award of costs to claimant. — 
The McDonald, Case No. 8,756. 

On reversal in the circuit court of the de- 
cree of the district court in admiralty, the suc- 
cessful party is entitled to costs on the appeal, 
unless new evidence was introduced which 
might have affected the judgment in the court 
below.— The Margaret v. The Connestoga, Case 
No. 9,070. 

Counsel fees to the successful party in such 
ease may be allowed in the discretion of the 
court, but such power is sparingly exercised. — 
The Margaret v. The Connestoga, Case No. 9,- 
070. 

Costs allowed on reversal In the circuit court 
on new evidence in an admiralty case, where 
there was a transparent contrivance to rescue 
freight from attachment. — Gonzales v. Minor, 
Case No. 5,530. 

When the decree of the district court is 
reversed on account of a different state of the 
evidence as presented in the circuit court, the 
party succeeding on the appeal does not have 
costs.— Carrigan v. The Charles Pitman, Case 
No. 2,444. 

Claimants in admiralty, not tendering the ac- 
tual amount due until after appeal, allowed 
only costs of appeal, on reversal.— Davis v. 
Five Hundred and Seventy-Four Bags of Cof- 
fee, Case No. 3,633a. 

The clerk may charge for including the evi- 
dence in a suit in admiralty in the final record 
on final decree, notwithstanding the provision 
•of Act Feb. 16, 1875, | 1, in regard to appeals 
in admiralty to the supreme court. — The Alice 
Tainter, Case No. 196. 

A fee of $2.50 for reading, on an appeal in 
admiralty, a deposition read below, is not tax- 
able. — Dedekam v. Vose, Case No. 3,730- 

On removal to the circuit court of an appeal 
in admiralty before the passage of Act Feb. 
26, 1853, the fee for removal is not taxable. — 
Dedekam y. Vose, Case No. 3,730. 

(E) PAYMENT AND REMEDIES FOR 
COLLECTION. 

§ 150. Priority. 

The claims for costs of parties appearing in 
admiralty voluntarily, to protect their own 
rights, are entitled to only the same priority 
with their other claims. — The lioduey. Case 
No. 11,993. 



§ 151. Stay of prosecntion. 

Where property is attached in a suit in per- 
.sonam, after return of "Not found," respond- 
ents must pay costs of the attachment before 
they can defend on the merits.— Millard v. 
Craig, Case No. 9,548. 

§ 152. Enforcement against stipulators. 

The regular proceeding against a surety in 
a stipulation for costs is by petition after no- 
tice, and the decree may be final and peremp- 
tory. Upon proceeding by motion after per- 
sonal demand, a conditional decree onlv is 
awarded.— The Baltic, Case No. 826. 

On default of stipulators for costs an order 
or decree must be obtained, on which execution 
may issue against the entire estate of the par- 
ties.— The Delaware, Case No. 3,762. 



Taking out a fi. fa. in the first instance, 
without success, for costs in admiralty, does 
not prevent resorting to process of ca. sa. or to 
an attachment.— The Delaware, Case No. 3,- 
762. 

The remedy on attachment for costs, etc., in 
admiralty is to be governed by the rules which 
belong to courts of admiralty as contradis- 
tinguished from courts of common law. — The 
Delaware, Case No. 3,762. 

ADMISSIONS. 

As evidence in civil actions, see "Evidence," §g 

27-38. 
in criminal prosecutions, see "Criminal 

Law," § 60. 
By demurrer, see "Pleading," § 43. 
In pleading, see "Pleading," § 33. 

ADOPTION. 

Right of adopted child to pension, see "Pen- 
sions," § 2. 

§ 1. Inlieritance by adopted child. 

An adopted child cannot take as next of kin 
of the adopting parents in the District of 
Columbia.— Moore v. Hoffman, Case No. 9,- 
764a. 



ADULTERY. 



See "Bigamy." 



ADVANCEMENTS. 

See "Wills," § 51. 

ADVERSE CLAIIW. 

To real property, see "Quieting Title." 

ADVERSE POSSESSION. 

I. NATURE AND REQUISITES. 

§ 1, statutory provisions. § 2, Actual pos- 
session. § 3, Duration and continuity. § 4, 
Hostile character. § 5, Payment of taxes. 

II. OPERATION AND EFFECT. 

§ 6, Extent ol possession. § 7, Property and 
estates afiected. § 8, Title or right acquired. 

IIL PLEADING AND EVIDENCE. 

§ 9, Pleading title or right. § 10, Presump- 
tions and burden of proof. 

See. also, "Limitation of Actions." 

By co-tenant, see 'Tenancy in Common," § 2. 

I. NATURE AHX) HEQTJISITES. 

§ 1. Statutory provisions. 

Construction of the statute of limitations of 
California in relation to Mexican titles and 
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land grants.— Palmer v. Low, Case No. 10,- 
603. 

The statute of 21 Jac. I. as to 20 j-ears' pos- 
session was not adopted in New Jersey by 
force of the act of 1727.— Gardner v. Sharp, 
Case No. 5,236. 

A party claiming land under the Illinois 
limitation laws must deduce a title directly 
from a specified source, and by a chain of gen- 
uine conveyances.- Hedges v. Paulin, Case No. 
6.319. 

§ 2. Actual possession. 

An actual residence on land is not necessary 
to constitute an adverse possession; hut there 
must he such an occupancy, hy exercising acts 
of ownership, enjoying profits, etc., as to give 
notice to the public and all concerned__ of the 
claim.— Ewing v. Burnet, Case No. 4,091. 

Possession may he held by other means than 
actual residence or by a fence.— EUicott v. 
Pearl, Case No. 4,386. 

"Kodeo boundaries," under the California 
customs and usages, constituted as notorious 
evidence of possession as cultivation or f«icmg 
in an old-settled country.— Boyreau v. Camp- 
bell, Case No. 1,760. 

The possession- of lands by an agent or man- 
ager is an actual possession, • upon whicli ad- 
verse possession may be predicated.— Roberts 
V. Moore, Case No. 11,905. 

Where there is no visible adverse seisin of. 
any part of the land, an entry by one of the 
co-tenants gives a seisin of the whole according 
to their titles.— Thomas v. Hatch, Case No. 13,- 
899. 

Information. Imowledge, or belief, obtained 
since the possession commenced, cannot impair 
the eflScacv of such possession as a ground of 
prescription.— Gaines v. Agnelly, Case No. 5,- 
173. 

§ 3. Duration and continuity. 

To acquire title by adverse possession, the 
possession must have been open, adverse, and 
continuous for 20 years under a claim of title. 
— Sacket v. McDonnell, Case No. 12,202. 

Possession for 15 years, under Act Pa. 1785, 
to bar ejectment, must have commenced when 
the law was passed.— Griffith v. Bradshaw, 
Case No. 5,821. 

Twenty years' continuous, adverse possession 
of real estate in Oregon bars an action to re- 
cover possession; but the burden of proof is on 
the partv alleging such possession.— Shuffieton 
V. Nelson, Case No. 12,822. 

Ejectment held barred by 60 years' possession 
under Act N. J. June 5, 1787.— Gardner v. 
Sharp, Case No. 5.236. 

The same length of possession by defendant 
which will bar a recovery is sufficient, if had 
by plaintiff, to sustain a recovery.— Holtzapple 
V. Phillibaum, Case No. 6,648. 

The limitation under the Pennsylvania stat- 
ute begins to run from the timie of an actual, 
adverse possession, and not before.— Potts v. 
Gilbert, Case No. 11,347. 

The statute of limitations of 1863 commenced 
to run in favor of the adverse possession of 
such lands at such time.— Harris v. McGovern, 
Case No. 6,125. 

A grant made by an alcalde of San Francisco 
after the transfer of California to the United 
States is a Mexican title, within the meaning 
of the proviso to section 6 of the California 
statute of limitations. — Palmer v. Low, Case 
No. 10.693. 

When defendant allowed to tack possession 
of prior occupant to his own to bar action by 
length of possession.— Barger v. Miller, Case 
No. 979. 



Several successive, unconnected disseisins or 
adverse possessions, amounting in the aggre- 
gate to 20 years, cannot be tacked together to- 
make a continuous possession.— Shuflleton y. 
Nelson, Case No. 12,822; Potts v. Gilbert, Id.. 
11,347. 

The possession of part of a tract of land 
cannot be joined to the possession of another 
part so as to make up the 21 years.— Potts v.. 
Gilbert, Case No. 11,347. 

Successive adverse possessions may be tacked 
together to form a continuous adverse posses- 
sion when there is a privity of possession be- 
tween the successive occupants, and such priv- 
ity arises from a mere parol bargain and sale, 
followed by delivery of possession, as well as- 
by a formal conveyance.— Shuffleton v. Nelson, 
Case No. 12,822. 

The possession of the disseisor and of his- 
grantee, who immediately succeeds thereto in 
pursuance of the conveyance, constitutes one- 
entire and continuous possession.— Harris v.. 
McGovern, Case No. 6,125. 

The sale by one intruder to another without 
an exact definition of the property conveyed,, 
will not aid the purchaser in establishing a 
continued adverse possession. — ^Potts v. Gilbert, 
Case No. 11.847. 

■On the forfeiture of land to the state for- 
failure to pay taxes, the adverse character of* 
a possession by a third person ceases, and it 
cannot be revived.— Morrill v. Armstrong, Case 
No. 9,822. 

Plea of prescription is unavailing where there- 
had been a mixed possession of the property 
in controversy, and a continual contest over it.. 
—Brownsville v. Cavazos, Case No. 2,043. 

On service of citation on one only of two 
debtors bound in solido, prescription in favor of 
the other is suspended during the pendency 
of the action, and it is not merely interrupted. 
— EUery v. Brown, Case No. 4,383. 

A claim to land is not barred by lapse of 
time where tlie right has been asserted at 
various times, and possession has been taken 
of a part of the land.— Walton v. Coulson, Case- 
No. 17,132; Sawyer v. Shannon, Id. 12.405- 

§ 4. Hostile character. 

Possession must be hostile both in its origin- 
and continuance to be adverse.— Adams v. 
Burke, Case No. 49. 

But the jury may infer that a possession is; 
adverse where a person entered upon and in- 
closed the premises more than 20 years before 
suit brought, without any recognition of a hos- 
tile title.— Wilkes v. Elliot, Case No. 17,660. 

To avoid the bar of a statute by entry, it 
must be shown that the entry was made with 
intent to claim possession, and some act done- 
indicative of such intention.— Holtzapple v. 
Phillibaum, Case No. 6,648. 

Where a person's occupancy of land is neces- 
sary to the performance of his contract with 
the government, he will not be considered to 
have held the same adversely.— Jackson v.. 
Porter, Case No. 7,143. 

Possession under a purchase to be paid for 
in certain work to be done, when 'the deed is 
to be made, cannot by lapse of time ripen into 
a title; otherwise where a deed is given. — 
Stansbury v. Taggart, Case No. 13,292. 

The possession must be under claim or color 
of title.— Arrowsmith v. Burlingim, Case No. 
563; Granger v. Swart, Id. 5,685; Mclver v. 
Reagan, Id. 8,832: Nelson v. Madison, Id. 10,- 
110; Patton v. Hynes, Id. 10,835; Taggart v.. 
Stanbery, Id. 13,724; Wilkes v. Elliot, Id. 17,- 
660. 

Color of title or entry under a formal deed 
is only necessary to adverse possession, when 
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such possession, as to part of the premises, 
is merely constructive.— Shuffleton v. Nelson, 
Case No. 12,822. 

Color of title in good faith must be such as 
would pass the land if a better title were not 
shown. — ^Arrowsmith v. Burlingim, Case No. 
563; Dubois v. McLean, Id. 4,107. But see 
Roberts v. Pillow, Case No. 11,909. 

A purchase at a tax sale, and inclosed pos- 
session under it, give color of title. — Wilkes v. 
Elliot, Case No. 17,660. 

But the possession of a purchaser at a tas 
sale is not to be considered under claim and 
color of title until the tax deed is actually ex- 
ecuted.— Holden v. Collins, Case No. 6,599. 

A tax deed which shows upon its face that 
legal notice of the sale was not given is void, 
and does not set running the statute of lim- 
itations. — Moore v. Brown, Case No. 9,753. 

Lapse of time short of 20 years will not bar 
an action to recover possession of real prop- 
erty, where defendant claims under a sale by 
an administrator, except where the sale was 
made under Code Or. e. 5, § 42, to pay de- 
cedent's debts, and plaintiff claims under such 
decedent— Wythe v. Myers, Case No. 18,119. 

The possession of an occupant of a lot in 
Coffin's addition to Portland, Or., was not ad- 
verse to the title of Coffin until the passage of 
the donation act, because the legal title of the 
latter did not accrue until then. — ShufSeton v. 
Nelson, Case No. 12,822. 

An entry into possession, claiming title to the 
entirety under a deed, where the title turns 
out to be defective as to a moiety, is a disseisin 
of the parties entitled to that moiety. — Prescott 
v. Nevers, Case No. 11,390. 

No other deed or title than that originally as- 
serted can be set up to help out the possession. 
—Jackson v. Porter, Case No. 7,143. 

If a man having two titles to land, one de- 
feasible, and the other indefeasible, enters gen- 
erally, the law adjudges that he entered under 
his better title. — Gardner v. Sharp, Case No. 
5,236. 

§ 5. Payment of taxes. 

Paying taxes, suing trespassers, etc., is not 
enough to constitute an adverse possession. — 
Ewing V. Burnet, Case No. 4,591. 

Payment of taxes for 21 years, without an 
adverse possession diu'iug such time, gives no 
color of title. — Girard v. Philadelphia, Case No. 
5,459. 

II. OPERATION AND EFFECT. 

§ 6. Extent of possession. 

The possession of the disseisor does not ex- 
tend beyond the particular part occupied, and 
the legal possession of the owner revives the 
moment the intruder quits such part. — Potts 
V. Gilbert, Case No. 11,347. 

Where one enters into land having title, his 
seisin is not bounded by his actual possession, 
but is coextensive with his title; otherwise 
where he enters without title. — Jackson v. Por- 
ter, Case No. 7,143; Ellieott v. Pearl, Id. 4,386; 
Eraser v. Hunter, Id. 5,063. 

§ 7. Property and estates affected. 

No length of occupancy under an Indian 
grant can ripen into a title by adverse posses- 
sion. — Jackson v. Porter, Case No. 7,143. 

If the statute of limitations has once run 
against a tenant in tail, it is a complete bar to 
a subsequent tenant in tail upon a descent cast. 
— ^Inman v. Barnes, Case No. 7,048- 

§ 8. Title or riglit acg.uiTed. 

By the common law, land held adversely can- 
not be conveyed. — Bowman v. Wathen, Case 
No. 1,740. 



In California, adverse possession for the time 
proscribed vests title.— Meeks v. Vassault, Case 
No. 9,393. 

Adverse possession for the time limited by 
the statute not only bars the remedy, but ex- 
tinguishes the right, and vests a perfect title 
in the adverse holder. — Pour Hundred and 
Twenty Min. Co. v. Bullion Min. Co., Case No. 
4.989. 

The alienee of a disseisor in possession has a 
good title as against all persons not having a 
paramount title.— Flagg v. Mann, Case No. 4,- 
847. 

m. PIrEADING AND EVIDENCE. 

§ 9. Pleading; title or riglit. 

A plea which alleges just title, good faith, the 
requisite period of possession, and that posses- 
sion continued peaceful and without interrup- 
tion, is sufficient (in Louisiana) to show title 
by prescription. — Gaines v. Agnelly, Case No. 
5,173. 

§ 10. Presumptions and burden of proof. 

A deed is not to be presumed where the evi- 
dence shows that plaintiffs frequently remon- 
strated, and consulted counsel about redressing 
their wrong.— Stillman v. White Rock Mfg. Co., 
Case No. 13,446. 

A perception of the esplees is evidence of sei- 
sin, but this is presumed under a deed.— Barr v. 
Galloway, Case No. 1,037. 

Possession, accompanied with a claim of 
ownership in fee, is prima facie evidence of 
such an estate. — ^Jackson v. Porter, Case No. 
7,143. 

ADVERTISEMENT. 

Publication of process, see "Process," § 5. 

AFFIDAVITS. 

§ 1, Authority to take. | 2, Entitling. § 3, Venue. 
§ 4, Jurat or certificate of officer. § 5, Affidavits talt- 
en in other state or foreign country. 

See, also, "Depositions." 

Right of attorney to make, see "Admiralty," § 
138. 

TTse in particular proceedings. 

See "Appeal and Error," § 12; "Arrest," § 6; 
"Attachment." § 5; "Bail," S 4; "Ne Exeat," 
§ 3; "New Trial," §§ 21, 22; "Removal of 
Causes," § 42. 

On motions in admiralty, see "Admiralty," § 

Verification of pleading, see "Admiralty," § 87: 
"Equity," § 87; "Pleading," §§ 57-59. 

§ 1. Authority to tate. 

An affidavit may be sworn to before affiant's 
counsel, though wholly in his handwriting. — At- 
kinson V. Glenn, Case No. 610. 

Affidavits taken by justices of the peace and 
masters in chancery of the state of Arkansas 
are good in the circuit court of the IFnited 
States.— Gray v. Tunstall, Case No. 5,730. 

Notaries public have no power under the Re- 
vised Statutes to administer oaths in the United 
States circuit court. — Buerk v. Imhaeuser, Case 
No. 2.107a. 

Affidavits taken before notaries public can- 
not be read in bankruptcy proceedings. — In re 
JIcKibben, Case No. 8,859. 

An affidavit not sworn to before a judge of the 
court, or a commissioner appointed to adminis- 
ter an oath, cannot be read in evidence. — Haight 
V. Morris Aqueduct, Case No. 5,902. 

§ 2. Entitling. 

Affidavits not entitled in the cause are not ad- 
missible.— Buerk Y. Imhaeuser, Case No. 2,107a. 
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An affidavit taken in a suit in equity, sworn to 
"before bill filed, must not be entitled m the 
suit.— Baldwin v. Bernard, Case No. 797. 

An affidavit entitled as in a cause pending, but 
taken before it existed, cannot be read in evi- 
■dence with such title, nor after the title is re- 
jected, if the absence of the title renders ma- 
terial portions meaningless.— Blake Crusher Co. 
■V. Ward, Case No. 1,505. 

§ 3. Venne. . 

The venue in affidavits taken before a United 
States commissioner should be "United States 

of America, District of ," and not "State 

of , County of ^,"— Sterrick v. Pugs- 
ley, Case No. 13,379. 

§ 4. Jurat or certificate of officer. 

An affidavit whose certificate does not state 
tlie place where it is taken is not admissible as 
evidence.—United States v. Burr, Case No. 14,- 
«92c. 

A certificate stating that a person of the same 
name with liie one who administered the oath is 
Si magistrate, but not stating that the person 
who administered it is a magistrate, is an in- 
sufficient authentication.— United States v. Burr, 
Case No. 14,692c. 

§ S. Affidavits taien in other state or 
foreign comitry. 

"Where a clerk certifies the mayor, it is not 
necessarv that the mayor should certify the 
^lerk.— Wright v. West, Case No. 18,102. 



See "Oath." 



AFFIRMANCE. 
AFFREIGHTMENT. 



'Contracts in general, see "Shipping," §§ 128- 

193. 
enforceable in admiralty, see "Admiralty," 

§§ 14, 15. 

AFTER-ACQUIRED TITLE. 

Jlstoppel to assert, see "Estoppel," § 5. 

AGENCY. 

See "Principal and Agent." 

AGGRAVATION. 

'Of damages, see "Damages," § 5. 

AGREED CASE. 

■Submission of controversy to court, see "Submis- 
sion of Controversy." 

AGREEMENT. 

.See "Contracts." 

AIDER BY VERDICT. . 

In civil actions, see "Pleading," § 70. 

AIDERS AND ABETTORS. 

'Criminal responsibility, see "Criminal Law," §§ 
6-8. 

ALIENATION. 

Suspension of power of alienation of property, 
see "Perpetuities." 

ALIENS. 

§ 1, Disabilities— Who are aliens. § 2, Protec- 

Aion of persons and property. § 3, Keal and per- 



sonal property. § 4, Actions. § 5, Exclusion or 

expulsion. , § 6. Immisration- § 7. Naturalization- 
Power to naturalize in general. § 8, — ; Persons 

capable. § 9, Qualifications In general. § 10, 

Jurisdiction ol courts. § U, Proceedings. § 12, 

Record and certificate. § 13, OfEenses 

against naturalization la-wa. 

See, also, "Indians." 
Alien enemies, see "War," § 3. 
Escheat, see "Escheat." 

Jurisdiction in bankruptcy proceedings, see 
"Bankruptcy," § 8. . „^ . „ <,. 

of suits by and against, se^ "Courts," §§ 

44 57 

Liab'ility to miUtia duty, see "Militia," § 2. 
Qualification as juror, see "Jury," § 20. . 
Removal of suits by or against aliens to Unit- 
ed States courts, see "Removal of Causes, 

§ 14. 
Right to copyright, see "Copyrights," § 13a. 

to patents, see "Patents," § 65. 

Sale of. vessel to, see "Shipping," § 33. 

§ 1. Uisabilities— Wlio are aliens. 

On a transfer of territory by one nation to 
another the political relations between the in- 
habitants of the ceded territory and the for- 
mer government are changed. — Tobin v. WaJkm- 
shaw. Case No. 14,070. 

Naturalized citizens of such ceded country, 
who owe allegiance, purely statutory, when re- 
leased therefrom, are remitted to their original 
status.—Tobin v. Walkinshaw, Case No. 14,070. 

§ 2. —' Protection of persons and prop- 
Under the* treaty of July '28, 1868, art. 6, 
Chinamen can reside in the United States on the 
same terms as the subjects of Great Britain 
and France.— Chapman v. Toy Long, Case No. 
2,610. 

The right to reside in the United States, given 
bv treaty, implies the right to labor there, which 
right the states have no power to restrict.— 
Baker v. Portiand, Case No. 777. 

A treaty^ with a country giving its subjects the 
same privileges that are granted "to the most 
favored nation" does not include rights granted 
by special convention.— Weiberg v. The St. Oloff, 
Case No. 17,357. 

§ 3. Keal and personal property. 

A British subject could not, in 1793, inherit 
lands in the United States from a citi2en of the 
United States.— Contee v. Godfrey, Case No. 
3,140. 

If one of four parceners be an alien, the whole 
descends to the remaining three.— Contee v. 
Godfrey, Case No. 3,140. 

An alien to whom an interest in real estate 
is devised is entitied to hold the same until the 
state interposes its prerogative claim.— Cross 
v. De Valle, Case No. 3,430. 

The rule which prevails at common law, that 
an alien can take lands by purchase, though 
not by descent, prevails also in equity.— Cross v, 
De Valle, Case No. 3,430. 

A deed upon a secret trust for an alien, of 
which the grantee has no knowledge, is not in- 
valid where the alien is incapacitated from 
acquiring or holding realty, the trust, only, being 
void. — ^Hammelun v. Clayton, Case No. 5,996. 

The titie to land held in trust by an unnatural- 
ized alien lield to vest in a new trustee, appoint- 
ed by a court of competent jurisdiction, on the 
death of the first trustee, though the heirs were 
all unnaturalized aliens, where the cgmmon- 
wealth had not consummated her title by in- 
quest and office found.— Randall v. Jaques, Case 
No. 11,533. 

Under Act Md. Dec. 1791, § 6, no alien can 

take by descent the real estate of an alien or 

, naturalized citizen, but he can take real estate 
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by deed or will. — Dixon t. Walker, Case No. 
18,291. 

By the Mexican law in force in Texas from 
March 17, 1886, to January 20, 1840, aliens 
were prohibited ^from holding lands except by 
titles issuing directly from the government. — 
Hammekin v. Clayton, Case No. 5,996. 

But a title under a deed not emanating from 
the government is good against all persons until 
declared void in some proceeding analogous to 
oflBce found. — Hammekin v. Clayton, Case No. 
5,996. 

After the passage of the ilexican law of 1842 
relating to foreigners, no unnaturalized foreign- 
er could receive a grant of land without the ex- 
press license of the supreme government. — ^Unit- 
ed States V. Cambuston, Case No. 14,713. 

A state has power to give capacity to aliens to 
hold lands within it. — ^Board v. Rowan, Case No. 
1,181. 

The Mexican governors of California had no 
authority to remove the disabilities of foreigners 
in respect to holding lands under the Mexican 
laws of 1836 and 1842.— United States v- Cam- 
buston, Case No. 14,713. 

An act giving capacity to aliens "which shall 
have resided in the state two years" applies as 
well to future as to past residence. — Beard v. 
Rowan, Case No. 1,181. 

The statute of 7 Anne. c. 5, § 3, does not ap- 
ply to children born under the same allegiance 
witli that of their father. — Contee v. Godfrey, 
Case No. 3,140. 

The personal property of an alien or natural- 
ized citizen dying intestate will be distributed 
according to the law of the domicile of the de- 
ceased.— Dixon V. Walker, Case No. 18,291. 

S 4. ^— Actions. 

Alien friends are entitled to claim the same 
protection of their rights in the federal courts as 
citizens. — Taylor v. Cai-penter, Case No. 13,- 
7S4; Id. 13,785. 

An executor may recover rents for the use 
of the heir who is an alien. — ^^''ise v. Resler, 
Case No. 17,911. 

A plea in bar in a suit between aliens, that 
the contract was made abroad, 'held good. — 
Fields V. Taylor, Case No. 4,777. 

§ 5. JExclnsion or expulsion. 

A state in the exercise of its police powers can- 
not discriminate against citizens of a foreign 
treaty power. — In re Ah Fong, Case No. 102. 

Exclusion of foreigners when convicts, lei^ers, 
etc., within police power of states. — In re Ah 
Fong, Case No. 102. 

>; 6. Immigration. 

A state statute imposing conditions on Chinese 
immigrants not imposed on other immigrants is 
in violation of Act May 31, 1870. — In re Ah 
Fong, Case No. 102. 

§ 7. Naturalization — Power to naturalize 
in general. 

A state possesses concurrent authority with 
congress upon the subject of naturalization, but 
cannot use such authority to contravene a rule 
established by the latter. — Collet v. Collet, Case 
No. 3,001. 

An alien could not become a citizen either 
of a state or of the United States, by com- 
pliance witli state naturalization laws, after con- 
gress passed a naturalization law. — Matthew v. 
Rae, Case No. 9,284. 

A state cannot make a foreigner a citizen of 
the United States. — ^Lanz v. Randall, Case No. 
8,080. 

An attempted naturalization under the Penn- 
sylvania act of 1789, after the adoption of the 
new state constitution, lield. ineffectual. — XTnited 
States y. Villato, Case No. 16,622, 



§ 8. — ■ Persons capable. 

A married woman may be admitted to be nat- 
uralized.— Ex parte Pic, Case No. 11,118. 

A native of China, of the Mongolian race, is 
not a white person entitled to naturalization. 
(K. S. § 2169.)— In re Ah Yup, Case No. 104. 

§ 9. — — Qualifications in general. 

An alien in the United States before 1802 may 
be admitted to the rights of citizenship without 
proof of having resided, etc., five years.— O'Brien 
v. Woody, Case No. 10,398. 

To entitle an alien to naturalization, undei- 
the act of 1802, he must have a territorial resi- 
<lenee. Continuous service on board a United 
States naval vessel is not sufficient. — ^Anony- 
mous, Case No. 4()5. 

[ To entitle an alien to be naturalized, the five 
; years' residence in the United States under the 
'■ acts of 1802 and 1804 must be a continued resi- 
I dence.~Ex parte Sauuderson, Case No. 12,378; 
I Ex parte Walton, Case Xo. 17,127. 

I Constant service as a sailor after domicile 
: acquired will not affect right to naturalization. 
I (Acts April 14, 1802, § 1, and March 3, 1813, g 
j 12.)— In re An Alien, Case No. 201a. 

A foreign mariner, residing in Alexandria five 

j years, but sailing occasionally during that time 

in American vessels from that port, may be 

naturalized.- Ex parte Pasqualt, Case No. 10.- 

788. 

A person who serves an apprenticeship in the 
United States, and thereafter is in constant 
service as a sailor, spending the intervals be- 
tween voyages at his mother's home in tin"- 
United States, is entitled to naturalization un- 
der Act May 26, 1824.— In re An Alien, Case 
No. 201a. 

The word "annies," as used in acts admitting 
enlisted aliens to citizenship, does not include 
"marines."— In re Bailey, Case No. 728. 

To entitle an alien to naturalization, he must 
prove that he has behaved as a man of good 
moral character during all the period of his. 
residence in the United States.— In re Spenser. 
Case No. 13,234. 

A person who commits perjury is not entitled 
to admission to citizenship, though he has re- 
ceived a pardon.— In re Spenser, Case No. 13,- 

§ 10. — Jurisdiction of courts. 

A court of record without a recording officer 
distinct from the judge is not competent to re- 
ceive an alien's declaration of intention. (Act 
1802.)— Ex parte Gregg, Case No. 3,380. 

The probate courts of Ohio, which are courts 
of record, with common-law jurisdiction in 
many cases, and which have a seal and clerk, 
possess jurisdiction in matters of naturaliza- 
tion, under the act of congress of 1802. — Ex 
parte Smith, Case No. 12,969. 

The city court of Yonkers is a court having 
common-law jurisdiction, within Rev. St. §^ 
2105, and may naturalize an alien. — United 
States v. Power, Case No. 16,080. 

§11. — ^ Proceedings. 

The clerk of the court may receive the pre- 
liminary application and oath of an alien to- 
be naturalized. Act May 26, 1824.— Butter- 
worth's Case, Case No. 2,251. 

A deposition, made in 1802, that deponents 
have known the applicant "since the year 1793,. 
in New York," is not evidence that he was re- 
siding in the United States before Jan. 29, 
1795. (Act April 14, 1802.)— Ex parte Tucker,. 
Case No. 14,214. 

The registry required by Act April 14. 1802, § 
2, must have been made five years before the 
application for naturalization. — Anonymous,. 
Case No. 468. 
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The applicant must also prove the period of 
his residence and also the other matters re- 
quired by such section. Parol evidence of the 
arrival of the applicant five years prior to the 
application is not sufficient. — ^Anonymous, Case 
No. 468. 

§ 12. — Hecoi^d and certi^cate. 

The question as ,to what constitutes a i^^dbrd 
of naturalization considered. — Iii r6 Oolemaii, 
Case No. 2,980. 

The applicant who has complied with all the 
conditions of admission to citizenship cannot 
be prejudiced by the failure to record all the 
proceedings.— In re Coleman, Case No. 2,980'. 

The validity of a judgment admitting a per- 
son to citizenship is not impaired by inaccurate 
recitals, not intended to deceive, it being clear 
that the applicant was entitled to nattii^aliza- 
tion. — In re MeCoppin, Case No. $,713. 

§ 13. — — Offenses against natuializa-- 
tion laws. 
The words, "if any person shall make, forge;" 
etc., a certificate of naturalization (Act March 
3, 1813, § 13), are intended to be general in 
their operation, and are not confined to seamen, 
—United States v. Randolph, Case No. 16,120. 

The certificate or evidence of citizenship, the 
sale of which is made criminal by the act of 
March 3, 1813, is a certified copy of the act by 
which one was naturalized, and which author- 
izes his employment on an American vessel. — 
United States v. Makms, Case No. 15,710; 

ALIIvrONY. 

See "Divorce'^' § 2. 

Effect of discharge in bankruptcy, see "Bank- 
ruptcy,"' § 630. 

Prooi' of claim in bankruptcy, s6^ "Bankrtipt- 
ey," § 3S6i 

ALTERATION OF INSTRUfiflEWTS. 

§ 1, Materiality. § 2\ Person making alteration and 
Intent. § 3, Rights founded on original transaction or 
conslderjltion. S 4, Pleading" and evidence'. ' 

See, also, "Forgery"; "Reformation o£ Instru- 
ments." 

§ 1. MateTiality. 

An alteration of the recitals of a bond. Which 
does not lU' any manuer prejudice the' obligees 
or affect their rights or obligatioiis; is iiiima- 
terial.— Crawford v. Dexter, Case No. 3,3G8i 
"Walton T. Gbulsoni, Case No, 17,132: 

An alteration' of a, patent by scratching out 
the dot over the letter "i" in- tli& name of the 
grantee held not sufficient to exclude the patent 
as evidence. — Morgan v. Gurtenius, Case No: 
9,799. 

The addition of the natneS of others as joint 
makers to a promissory note will not aYoid' it. 
—Bingham v. Reddy, Case No. 1,4:14. 

The insertion of the words "Value received** 
after an indorsement is not a material alfer'a- 
tion, and does not avoid the note,, unless dotie 
with the privity of plaintiff.— Riggg v. St. Clair, 
Case No. 11,829. 

The addition of the name Of a- place to the 
signature of the maker of the note, to make it 
negotiia.bIe according to the' law of such' place, 
is a material, alteration.— Commercial & Farm- 
ers' Bank v. Patterson, Case NO. 3,056. 

The erasure of the place* of payment from a 
promissory note is not a material alteration, as 
it enlarges and does not limit the rights of the 
maker; andj where done by an unauthorized 
person, will not- prevent recovery against the 
maker.— Major V, Hanseui Case No. 8,982. 
Fed.Cas.Dig.— 5 



Bi^asifig the words "after date," in a printed 
blank, following^ "on demand," will not avoid 
a note.— Bingham v. Reddy, Case No. 1,414. 

An alteration of the date of a promissory 
note, whereby the titoe of payment is prolong- 
ed, does not invalidate it as a:gainst the maker. 
—Union Bank v. Cook, Case No. 14.349. 

§ Z, Person making alteraiion and in- 
tent. 

A deed is not avoided by the seal's being torn 
of£ fraudulently 6f innocently by the obligor. — 
Cutts V. United States, Case No. 3,522. 

§ 3. Riglits fonnded on original trans- 
action or Consideration. 

An obligee who' has torn off the seal and can- 
celed a bond, in consequence of fraild and im- 
position practiced by the obligor, may maintain 
an action on such bond, and set forth the spe- 
cial facts in the profert. — United States v. 
Spalding, Case' No. 16,365. 

§ 4ii Pleading and evidence. 

In the absence of direct evidence, an altered 
check will be presumed to have been altered in 
the first state where it is known to be altered. — 
United States v. Britton, Case No. 14,650. 

Where the maker* changes- the date' of maturi-- 
ty to enable him to discount the note, he has 
the burden of proof as to the consent of the 
other ijarties to the alteration, and such eon- 
sent 1viU not be pifesnmed fr'oid the fact that 
they subsequently pa;rticipated- in the benefits 
of the discount.— Bant of Washington- v. Way, 
Case No. 957. 

Under" the plea 6i ion est factum, an' erasure 
in a d'eed must be shpT\-n to have been made be- 
fore its ^x^ecution hf the party asserting its 
validity .-^Prevost v. Gtatz, Case No. 11,406. 

On a question whether an alteration was 
made by the original draltsniatt or by a stran- 
ger, other* proved Writings of his, and also tes- 
timony of witnesses, are admissible to show 
that the peculiarities were such as the drafts- 
man frequently used in his ordinary handwrit- 
ing.--Smith- V. Fenner, Case- No. 13,046. 

AiyfB'A^SADORS AWD COI^'Sl/LS. 

§ 1, Evidence of recognition by government. § 3, 
Pb-wers dnd dut'ies. §. 3, Privileges and immunities. 
§ 4, Bcinds. § 5, Consular courts. § 6, Xctioris. § 7, 
Criminal- prosecutions. 

Authorities atid duties of consuls in relation to 

seamen, see "Seamen." 
Liability Of eonsuL to arrest,- se& "Arrest," § 1. 
Right of consul to intervene in- admiralty, see 

"Admiralty," § 64. 

§ 1. XTvidence of recognition Tjy govern- 
ment. 

Parol evidence is admissible to prove the 
period when a person was considered by the 
United States government as a minister.— Unit- 
ed-States v.- Middle, Case No. 15,598. 

§* ^. i^owerg d,nd duties. 

Consuls repifeserit the' subjects of their re- 
spective nations, if not otherwise repr'eSented, 
whei'e such consuls reside. — Gernon v. Gochrati, 
Case No. 5,368. 

A consul in a foreign port, under whose a:u- 
thority a vessel is sold, cannot acquire an in- 
terest therein under the sale.— Eiley v. The 
Obeli Mitchell, Case No. 11,839. 

§ 3. Privileges alid immunities. 

The willful injury to the dwelling of a for- 
eign- minister is an- attack on the ministe;r and 
his sovereign, and, punishable as suchi-^United- 
States V. Hand, Case No. 15,297. 

Ant attJachS to a foreign legiition is a' public 
minister, within Act 1790 prohibiting ait officer 
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from executing process on a public minister. — 
United States v. Benner, Case No. 14,568. 

A consul is not entitled, by the laws of na- 
tions, to the immunities and privileges of an 
ambassador or public minister. He is liable tc 
civil suits, like any other individual, in the tri- 
bunals of the country in which he resides. — 
Gittings V. Crawford, Case No. 5,465. 

The privileges of a foreign minister are not 
extended to a person having a commission from 
a revolutionary government not acknowledged 
by the United States.— United States v. Skin- 
ner, Case No. 16,309. 

It is a breach of diplomatic privilege for an 
officer to enter the dwelling house of a secre- 
tary of legation, and seize there a runaway 
slave.— United States v. Jeffers, Case No. 15,- 
471. 

To support an indictment under Act 1789, § 
27, for executing process on a foreign minister 
it is not necessary that defendant, who execu- 
ted the process, should know the person arrest- 
ed to be a foreign minister, or that he was in 
fact an officer.— United States v. Benner, Case 
No. 14,568. 

It is no defense to an indictment for an as- 
sault on a foreign minister that defendant was 
ignorant of his public character. — ^United States 
V. Ortega, Case No. 15,971. 

A foreign minister cannot waive his privileges 
or immunities, and his submission or consent to 
an arrest is no justification, — ^United States v. 
Benner, Case No. 14,568. 

If a foreign minister commits the first as- 
sault, he forfeits his immunity so far as to ex- 
cuse defendant for returning it.— United States 
V. Liddle, Case No. 15,598; Same v. Ortega, 
Id. 15,971. 

It is the duty of the state court to quash pro- 
ceedings therein in violation of the privilege of 
a foreign minister.— Ex parte Cabrera, Case 
No. 2,278. 

Upon an indictment for assaulting a member 
of legation, the certificate of the secretary of 
state, dated subsequently to the assault, is the 
best evidence to prove the diplomatic character 
of the person assaulted. — United States v. Lid- 
dle, Case No. 15,598. 

A certificate by the secretary of state, under 
seal, that a person has been recognized by the 
department of state as a foreign minister, is 
sufficient to prove his immunity from arrest. — 
United States v. Benner, Case No, 14,568. 

Upon an indictment for an assault commit- 
ted on a foreign minister, proof that the person 
assaulted is received and recognized by the 
executive of the United States is conclusive as 
to his public character,— United States v. Orte- 
ga, Case No. 15,971. 

§ 4. Bonds. 

The surety of a consul for the faithful dis- 
charge of his duties and for his truly accounting 
for all moneys coming into his possession by 
virtue of Act April 14, 1792, is not responsible 
on account of moneys remitted to him for pur- 
poses not comprehended within his consular 
duties, as prescribed by such act. — ^United 
States V. Bell, Case No. 14,565. 

§ 5. Consular courts. 

The consular court is a court of limited juris- 
diction, and all the jurisdictional facts must be 
alleged in a libel or petition. — The Spark v. Lee 
Choi Chum, Case No. 13.206. 

On an appeal from the consular and minis- 
terial courts of China and Japan to the circuit 
court of the United States of the district of 
California, the record must show an allowance 
of the appeal.— The Spark v. Lee Choi Chum, 
Case No. 13,206. 



Form and sufficiency of record on appeal 
from a consular court of Japan to the circuit 
court for the district of California.— Tazaymon 
v. Twombley, Case No. 13,810. 

§ 6. Actions. 

The constitutional provision vesting in the su- 
preme court "original jurisdiction" in all eases 
affecting ambassadors, other public ministers, 
and consuls, does not make that jurisdiction 
exclusive.— United States v. Ravara, Case No. 
16,122. 

The circuit court of the United States has 
jurisdiction of a suit against a foreign consul. — 
Graham v. Stucken, Case No. 5,677; St. Luke's 
Hospital V. Barclay, Id. 12,241. 

The state courts have no jurisdiction of suits 
against foreign consuls, but they have jurisdic- 
tion of suits brought by them.— Sagory v, Wiss- 
man. Case No. 12,217. 

The federal district court has jurisdiction of 
a suit by an aUen against the consul of his 
nation, residing within the district, to recover 
the amount of official fees improperly exacted. 
— ^Lorway v. Lousada, Case No. 8,517. 

The consul of a foreign nation can be sued 
alone in the federal district court on a con- 
tract executed by him jointly with another per- 
son.— Valerino V. Thompson, Case No. 16,813a. 

See, also, "Courts," § 101. 

§ 7. Criminal prosecutions. 

Under section 11, Judiciary Act, giving the 
circuit court jurisdiction of all crimes and of- 
fenses cognizable under the authority of the 
United States, such courts have jurisdiction to 
try an indictment against a foreign consul for 
offenses committed in this country. — United 
States V. Kavara, Case No. 16,122. 

A foreign consul is indictable and triable in 
the federal courts for the common-law offense 
of sending anonymous letters and threats, with 
intent to extort money. — United States v. Ra- 
vara, Case No, 16,122a, 

AMENDIVIENT. 

In admiralty, see "Admiralty," §§ 85, 107. 

In bankruptcy, see "Bankruptcy," §§ 25-27, 
40 421 

In equity, see "Equity," §§ 25, 78-83, 123. 

Of application for patent, see "Patents," § 79. 

Of charter, see "Corporations," § 12; "Rail- 
roads," § 8. 

Of decree in admiralty, see "Admiralty,* 

in equity, see "Equity," § 123. 

Of deposition, see "Depositions," § 32. 
Of judgment, see "Judgment," §§ 25-34. 

on appeal, see "Appeal and Error," § 40. 

Of letters patent, see "Patents," § 95. 

Of petition for removal of cause, see "Removal 

of Causes," § 41. 
Of pleadings, see "Bankruptcy," §§ 119-122, 

572; "Bills and Notes," § 98; "Collision," § 

126; "Equity," #§ 78-83; "Executors and 

Administrators," § 48; "Forfeitures," § 8; 

"Patents," § 225; "Pleading," §§ 45-55. 
Of proof in bankruptcy, see "Bankruptcy," § 

421, 
Of record, see "Criminal Law," § 110. 
Of schedule in bankruptcy, see "Bankruptcy," 

§§ 25-27. 
Of scire facias, see "Scire Facias," § 1. 
Of statutes, see "Bankruptcy," § 4; "Statutes,'" 

§§ 11, 12. 
Of verdict, see "Trial," § 22. 
On appeal, see "Admiralty," § 123; "Appeal 

and Error," §§ 30, 40. 
To bring in new parties, see "Equity," § 25. 

Of particular legal pruceedings. 

See "Indictment and Information," § 24; 
"Judgment," §§ 25-34; "Pleading," §§ 45-55; 
"Process," % 8; "Trial," §§ 22, 25. 
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ANCIENT. DOCUMENTS. 

As evidence, see "Evidence," § 59. 

ANCILLARY ADMINISTRATION. 

See '•Executors and Administrators," § 71. 

ANCILLARY GUARDIAN. 

See "Guardian and Ward," § 10. 

ANIMALS. 

5 1, Pasturing. § 2, Cruelty to animals. § 3, Tres- 
passing. 

Carriage of live stock, see "Carriers," § 37. 
Injuries to trespassing animals, see ". 

roads," § 72. 
Right of property in carcass of whale, see 

"JFish," § 2. 

§ 1, Fastnring. 

A lien given by state law for pasturing stock 
Jield- waived by voluntarily surrendering posses- 
sion thereof, and allowing a sale without claim- 
ing a lien.— In re Mitchell, Case No. 9,657. 

§ 2. Crtielty to animals. 

Public cruelty to a horse is an indictable of- 
fense.— United States V. Logan, Case No. '15,- 
623. 

It is an indictable offense at common law 
to incite a fierce and dangerous dog to bite and 
tear a cow.— United States v. MeDuell, Case 
No. 15,672. 

Beating to death a cow in or near a public 
street is indictable at common law as a public 
nuisance.— United States v. Jackson, Case No. 
15,453. 

§ 3. Trespassing^. 

Where cattle are impounded for damage feas- 
ant, tne badness of plaintiff's fence is no justifi- 
cation of pound breach, but may be given in 
evidence in mitigation of damages.— Young v. 
Hoover, Case No. 18,158. 

ANSWER. 

In pleadmg, see "Admiralty," § 81; "Equity," §§ 
44r-54, 59; "Pleading," §§16-36. 

ANTENUPTIAL CONTRACTS. 

See "Husband and Wife," § 2. 

APPEAL AND ERROR. 

§ 1, Nature and form of remedy— Statutory provi- 
sions. § 2, Proper mode of review. § 3, Deci- 
sions reviewable— In general. § 4, Amount in 

controversy. § 5, Finality of determination. § 

6. Nature, scope, and effect of decision. § 7, 

Right of review— Estoppel. § 8, Presentation and res- 
ervation in lower court of ground of reTlew— Objec- 
tions, § 9, Exceptions. §-10, Cases certified. 

§ 10a, Parties. § U, Requisites and proceedings for 
transfer of cause— Time of taking proceedings. § 12, 

Prayer, allowance, and affidavit. § 13, Bonds 

or other securities. § 14, Writ of error and no- 
tice. § 15, Entry. § 16, Effect of transfer of 

cause or proceedings therefor. § 17. Supersedeas or 
stay of execution. § 18, Record and proceedings not 

in record— Matters to be shown by record. § 19, 

Scope and contents of record. § 20, Necessity 

and sufficiency of bill of exceptions or case. § 21, 

Transmission and filing of record. § 22, Ques- 
tions presented for review. § 23, Matters not ap- 



parent of record. § 24. Assignment of errors. § 25, 
Dismissal. § 26, Hearing— Continuance. § 27, Re- 
hearing. § 28, Review— Scope and extent in general, 

§ 29, Parties entitled to allege . error. § 30, 

Amendments. § 31, Additional proofs and trial 

of cause anew. § 32, Presumptions. § 33, 

Discretion of lower court § 34, Questions of 

fact, verdicts.and findings. § 35, Harmless error. 

§ 36, Determination and disposition of cause— Decision 
in general. § 37, Affirmance. § 38, Modifica- 
tion. § 3D, Reversal. § 40, Mandate and pro- 
ceedings in lower court § 41, Liability on bonds and 
undertakings— Unauthorized appeal. § 42, Dis- 
charge of sureties. § 43, Grounds and accrual of 

liability. § 44, Extent of liability. § 45, 

Summary remedy. § 46, Action. 

See, also, "Audita Querela"; "Certiorari"; "Ex- 
ceptions, BiU of"; "New CPrial." 

Appellate jurisdiction of particular courts, see- 

"Courts," § 13. 
Costs on appeal or error, see "Admiralty," § 149"; 

"Bankruptcy," § 669; "Costs." §_ 26. 
In actions by -or against corporations, see "Cor- 
porations," § 60. 
executors or administrators, see "Esecutors 

and Administrators," §§ 55, 67. 
In admiralty, see "Admiralty," §§ 112-126, 148; 

"Collision,'' § 159; "Salvage," § 77; "Seamen," 

§ 144. 
In bankruptcy, see "Bankruptcy," §§ 170, 427, 

681—695. 
In criminal prosecutions, see "Criminal Law," §§ 

In extradition proceedings, see "Extradition," § 
13. 

In forcible entry and detainer, see "Forcible- 
Entry and Detainer," § 2. 

In foreclosure suits, see "Mortgages," § 42'; 
"Railroads," § 53. 

In habeas corpus proceedings, see "Habeas Cor- 
pus," §§ 14, 15. 

In land cases, see "Public Lands," § 91. 

In patent cases, see "Patents," §§ 81, 83-86, 210', 
264. 

In prize proceedings, see "War," § 69. 

In probate proceedings, see "Wills," § 21. 

In revenue cases, see "Customs Duties," §§ 51, 
63; "Internal Revenue," §§ 13, 20. 

Removal after reversal on appeal, see "Removal 
of Causes," § 33. 

Review of proceedings of justices of the peace, 
see "Justices of the Peace," §§ 12-16. 

§ 1. Nature and form of remedy — Stat- 
utory provisions. 

' The power to issue "all other writs not spe- 
cially provided for by statute" fjudiciary Act, § 
14) only applies where jurisdiction already ex- 
ists.— United States T. Plumer, Case No. 16,056. 

§ 2. — Proper mode of revieTv. 

Appeal and writs of error at common law con- 
sidered; and Act 1807 and Act April 17, § SO^ 
construed.— Clark v. Shelton, Case No. 2,833b. 

The nature of a writ of error, and when it lies, 
discussed in an opinion by Clifford, J.— United 
States v. Plumer, Case No. 16,056. 

Where a new jurisdiction, unknown to the 
common law, is created, a writ of error will not, 
and a certiorari will, lie to it. — Campbell v. 
Strong, Case No. 2,367b. 

A writ of error coram nobis is issued by a 
court to reverse its own judgment.— Ledgerwood 
v. Pickett's Heirs, Case No. 8,175. 

A writ of error coram nobis lies to set aside 
an erroneous execution.— Phillips v. Russell, Case 
No. 11,105a. 

A writ of error coram nobis does not lie in the 
circuit court, either from its own judgment, or 
the judgment of the district court. — United 
States v. Plumer, Case No, 16,056. 

A writ of error is the proper process to cor- 
rect errors of the district court in common-law 
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actions. No appeal lies from the district to the 
circuit court except in civil causes of admiralty 
and maritime jurisdiction. — TJnited States t. 
Wonson, Case No. 16,750; United States v. 
Haynes, Id. 15,335. 

Confiscation causes are not admiralty, but com- 
mon-law, cases, and are to be reviewed by writs 
of error.— Brown v. United States, Case No. 
2,032. 

A petition by an informer for his proportion 
of the penalty recovered in an action on a coast- 
ing license bond is a proceeding at common law, 
and from the sentence on the petition no appeal 
lies. The remedy is by writ of error,— Westcot 
T. Bradford, Case No. 17,429. 

A seizure ease triable by jury in the district 
court can be reviewed in the circuit court only 
on writ of error.— United States v. JTifteen Hogs- 
heads of Brandy, Case No. 15,090. 

Where property seized upon land is libeled as 
forfeited to the United States for violation of 
the revenue laws, the case can only be reviewed 
by writ of error,— United States v. Thirty-Seven 
Barrels of Rum, Case No. 16,467. 

If the alleged error be in the judgment itself, 
and not in the process, a writ of error does not 
lie in the same court to correct it. — ^United States 
V. Plumer, Case No. 16,036. 

Questions of fact cannot be re-esamined on a 
writ of error.— Ruddiek v. Billings, Case No. 12,- 
110. 

A writ of error does not lie from the supreme 
court to the circuit court.— United States v. Plu- 
mer, Case No. 16,055, 

A writ of error does not lie on an allowance 
against an executor or administrator under Act 
Ark. ]S25, § 30.— Campbell v. Strong, Case No. 
2,867b. 

Erroneous proceedings must be reversed on a 
writ of error, or they are binding.— Thompson 
v. Phillips, Case No. 13,974. 

§ 3. Decisions rexriewaMe — Xn general. 

A supreme court justice sitting in the circuit 
will not review a ruling by a district judge hold- 
ing a circuit.— Appleton v. Smith, Case No. 498. 

An action of debt to recover a penalty is a 
"civU cause" (Act 1789, § 0)^ in which a writ of 
error lies from the federal district to the federal 
circuit court-— Jacob v. United States, Case No. 
7,157. 

Where the circuit court enters a decree dis- 
missing the bill, where a certificate of division of 
opinion on a question of jurisdiction is dismissed 
by the supreme court because of an equal divi- 
sion of opinion, an appeal may be taken from 
such decree, and the case reviewed in the su- 
preme court, the same as if the decree were pro- 
nounced by the judgment of the circuit coni-t.— 
Coleman v. Hudson River Bridge Co., Case No. 
2,983. 

§ 4. __— . A^nonnt in controversy. 

No appeal lies from a decree of a federal dis- 
trict court unless the matter in dispute exceeds 
the sum or value of $50.— Shirley v. Titus, Case 
No. 12,796. 

An appeal does not lie to the superior court 
of Arkansas in cases where the sum in contro- 
versy is less than ?100.— Murphy v. Byrd, Case 
No. 9,947a. 

No final judgment or decree of the circuit 
court can be re-examined in the supreme court, 
unless the matter in dispute exceeds §5,000. 
(Act Feb. 16, 1873, § 3.)— Robbins v. Firemen's 
Fund Ins. Co., Case No. 11,882. 

In a suit in equity by or against an assignee, 
an appeal to the circuit court is allowed only 
upon final decrees of the district court where the 
sum in controversy exceeds $500.— In re Zug, 
Case No. 18,222. 



§ 5. Finality of determination. 

An appeal will not lie except from a final de- 
cision or judgment; and, where none is given, 
the appellate court has not jurisdiction.— Blake- 
ly V. Fish, Case No. 18,240. 

The words "ideo consideratum est" in the en- 
try of a judgment are not essential to show that 
it is final.— Whitaker v. Bramson, Case No. 17,- 
526. 

An appeal does not lie from an interlocutory 
judgment dissolving an injunction.- Clark v. 
Shelton, Case No. 2,833b. 

The decision of the district judge, awarding 
a perpetual injunction against a treasury war- 
rant of distress, is a final decree within Act 
March 3, 1803, and appealable to the circuit 
court. — ^Porter v. United States, Case No. 11,- 
290. 

A decree against a person served with process 
of foreign attachment, requiring him to pay the 
money into court as property of the respondent, 
Jield not final and appealable. — Cushing v. Laird, 
Case No. 3,510. 

A decree final in other respects is not convert- 
ed into an interlocutory one because it directs 
a taxation of costs. — Craig v. The Hartford, 
Case No. 3,333. 

An order in railroad foreclosure proceedings, 
approving, only on certain conditions, a consent 
contract for the erection of a bridge, held not 
appealable.— La Crosse Railroad Bridge, Case 
No. 7,969. 

A denial of a taotion for a nonsuit is not re- 
viewable on error. — Miller v. Jones, Case No. 
9,576. 

A judgment of the orphans' court against pe- 
titioner, on demurrer to his petition for review, 
is subject to an ap'peal. — ^Mauro v. Ritchie, 
Case No. 9,312. 

On a libel for condemnation of merchandise 
and gold coin, a -decree directing that the coin 
should be deposited in the registry to await fur^ 
ther orders is not final; and an appeal will lie 
from a decree, made over two years later, or- 
dering the gold to be paid over to a claimant. — 
United States v. Canoe, Case No. 14,718. 

A party may appeal from an interlocutory de- 
cree having the effect of a final decree, or may 
wait until final decree is entered. — ^The New 
England, Case No. 10,151. 

§ 6. ^-^ Hatnre, scope, and effect of dc' 
cision. 

The refusal of a court to amend a verdict 
cannot be assigned for error. — Stearns v. Bar- 
rett, Case No. 13,337. 

Irregularities committed by the jury relative 
to their verdict cannot be examined by writ of 
error. — United States v. Gillies, Case No. 15,- 
206. 

A writ of error does not lie at common law 
for the refusal of a court to grant a new trial. — 
United States v. Gibert, Case No. 15,204. 

Allowing a party to open and close is not the 
subject of a bill of exceptions. — United States 
V. Dunham, Case No. 15,006. 

The issue of nul tiel record is an issue of fact, 
and, as such, no writ of error lies from the 
judgment of the federal district court on that 
fact to the circuit court. (Act Sept. 24, 1789, 
c. 20, § 22.)— United States v. Cook, Case No. 
14,851, 

A finding of fact by the federal district court 
is not a subject of review by a writ of error 
when the record does not show that any rules 
of law were violated, or that any erroneous con- 
struction of statute was applied to the facts 
proved.— United States v. Sixty % Carats Bril- 
liants, Case No. 16,305. 

The federal circuit court has jttrisdiction to 
review a judgment or decree of distribution 
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made by the district court among vanous 
claimants of the informer's share in a forfei- 
ture after condemnation and sale of the for- 
feited property.— Wheaton t. United States, 
Case No. 17,487. 

Defendant cannot appeal from a superseded 
judgment. (Act Md. 1791, c. 67.)— Coumbe v. 
Nairn, Case No. 3.278. 

The decision on a challenge for favor is not 
reviewable.— United States v. McHenry, Case 
No. 13,681. 

§ 7. Riglit of review— Estoppel. 

A tender, by answer and payment into court 
of a certain sum as salvage, is not an admis- 
sion that such sum is due; and if the tender is 
refused, and the same sum is decreed, respond- 
ent may still appeal.— Lubker v. The A. H. 
Quinby, Case No. 8,586. 

§ 8. PresentatioDL and reservation in 
lo-Rrer court of gronnd of- revietv— 
Cbjections. 

Mere technical objections taken for first time 
in appellate court are unavailing. — Babbitt v. 
Burgess, Case No. 693. 

An exception cannot be taken to a verdict 
for the first time on appeal. — Campbell v. 
Strong, Case No. 2,367a. 

Where defendant acqtiiesces in a reference, 
and appears before the auditor, and contests 
the claim, he cannot, on writ of error, object 
that the case should have been tried by a jury. 
—Kelly V. Smith, Case No. 7,675. 

§ 9. — Exceptions. 

Objections to evidence are not available 
where no exceptions were taken to the ruling 
of the court at the time, — Locke v. United 
States, Case No, 8,442. 

A bill of exceptions which shows that the 
exceptions were taken for the first time font 
days after the verdict and judgment will not 
be considered. — Strain v. Gourdin, Case No. 13,- 
521. 

§ 10. Cases certified. 

A division in opinion between the judges hold- 
ing the circuit court in respect to granting a 
new trial is not a case which can be certified 
to the supreme court — Lanning v. London, 
Case No. 8,075, 

No civil suit where there is a certificate of 
division of opinion can be taken to the supreme 
court, except upon final judgment; and by a 
writ of error or appeal. Rev. St, §§ 650, 652, 
693.— Robbius v. Firemen's Fund Ins, Co., Case 
No. 11,882. 

The judges of the federal circuit court on a. 
motion for a new trial cannot certify to a di- 
vision of opinion at the trial itself, unless both 
were present, — ^Taylor v. Carpenter, Case No. 
13,785, 

Practice stated in regard to certificates of di- 
vision of opinion where the court is held by 
two judges. — United States v. Fullerton, Case 
No. 15,175. 

§ 10a. Parties.. 

An appeal or writ of error will not lie in the 
name of a steamboat, or in the name of a firm 
without stating the names of the individuals, — 
The Spark v. Lee Choi Chum, Case No. 13,- 
206, 

§11. Bret^Tiisites and proceedings for 
transfer of canse — Time of tak- 
ing proceedings. 

An appeal from a decree of the district court 
must be taken in open court before the adjourn- 
ment sine die, unless a different period be pre- 
scribed by the court, — Norton v. Rich, Case No. 
10,352. 

An appeal from the district to the circuit 
court must be prayed for and allowed to lie 



next circuit court held within the district. — 
United States v. Haynes, Case No. 15,335. 

An appeal in a suit to confirm a land grant 
will be granted on application made after the 
expiration of the term at which the decree was 
rendered.— Noe v. United States, Case No. lOr 
286. 

The limitation of the time for bringing writs 
of error to five years after rendition of the de- 
cree complained of (Act 1789, § 22) does not ap- 
ply to writs of error coram nobis. — Strode v. 
The Stafford Justices, Case No. 13,537. 

A district judge sitting in the circuit court 
may, in a proper case, enlarge the time for fil- 
ing an appeal in the circuit court. — ^Morris v. 
Brush, Case No. 9,828. 

T^me for appeals from the orphans' court of 
the county of Alexandria, D. C. — Tracy v.. 
Scott, Case No. 14,126. 



§ 12. 



and a£- 



— Prayer, allcarance, 
fidavit. 

An appeal taken to the superior court of the 
territory of Arkansas without the affidavit pre- 
scribed by law must" be dismissed.— Janes v. 
Buzzard, Case No, 7,206b. 

The prayer for appeal, and. an oi^der granting 
it upon terms, is not evidence that the terms 
were complied with or the appeal prosecuted. — 
Lambert v. Smith, Case No. 8,028. 

Where an. appeal bond was presented and ap- 
proved, but no formal appeal prayed, hdd, that 
the court might afterwards allow the appeal 
nunc pro tunc. — ^Nicholson v. Chicago, Case No. 
10,248. 

§ 13. — Bonds or otlier securities. 

An executrix may appeal from the orphans* 
court to the circuit court of the District of 
Columbia without giving security. — Deneale v. 
Young, Case No. 3,785. 

Where the writ of error operates as a super- 
sedeas, the security is to be for costs, and such- 
damages as the supreme court may award for 
the delay.— Renner v. Bank of Columbia, Case 
No. 11,699. 

Where an appeal ties up a fund in court, the 
bond should provide for payment of interest- 
during the pendency of the appeal. — Turner v. 
Indianapolis, B. & W. Ry. Co., C^se No. 14,r 
200. 

The practice of requiring a bond in double 
the amount of the decree and costs wUl not be 
departed from except tmder special circumstan- 
ces renderings it unnecessary. — ^American Nich- 
olson Pavement Co. v. Elizabeth, Case No. 310. 

Where the judgment is for a large amount, 
the court may approve an appeal bond whose 
penalty is not double such amount.— Hatch v. 
Coddington, Casfr No. 6,205. 

On writ of error from the supreme court, a 
justice refused to order an increase in the bond- 
given, though, by reason of the supersedeas, 
the fees and emoluments coming^ to plaintiff- 
from defendant would greatly exceed the 
amount of the bond given. — ^Butchers' Ass'n v. 
Slaughter House Co., Case No, 2,234, 

The affidavit of the surety on an appeal bond, 
as to his responsibility, where he does not per- 
sonally appear, is not sufficient. There must 
be independent evidence of his responsibility. 
— Hobson V. Johnson, Case No. 6,553. 

The usual affidavit of the ability of the sure- 
ties accompanying the bond when approved, 
held sufficient justification. — Hatch v. Codding- 
ton, Case No. 6,205, 

A bond with secuijity is a substantial compli* 
ance with the statute requiring a recognizancfr- 
— Deen v. Hemphill, Case No, 3,736a} Dowlin 
V. Standifer, Id. 4,041a. 

A bond which does not set out the nature of 
the action, nor the court to which the appeal is 
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prayed, is informal, but not void. — Smith v, 
Wallter, Case No. 13,123a. 

Wliere an appeal bond is defective, a new one 
may be filed at any time before the case is 
finally acted on, and the appeal will not be 
dismissed. — Deen v. Hemphill, Case No. 3,736a. 

The bond is waived by an appearance and 
failure to object, and the want of it does not 
affect the jurisdiction.— Dillingham v. Skein, 
Case No. 3,912a. 

When a condition in an appeal bond is in the 
disjunctive, defendant in an action thereon 
must, by his plea, show which part he has per- 
formed.— Tucker V. Lee, Case No. 14,221. 

§ 14. —~^ W"rit of error and notice. 

After a reversal in the supreme court, where 
defendant entered an appearance, he cannot ob- 
ject that no writ of error was sued out. — Evans 
v. Eaton, Case No. 4,560. 

Where the record is actually returned and 
filed in due time, and the copy of the writ of 
error is correct, a mere clerical error in the 
return day in the original writ is immaterial, 
and is cured.— United States v. Six Lots of 
Ground, Case No. 16,299. 

Circuit court obtains jurisdiction on appeal 
by filing and serving notice of appeal, and not 
bv filing of transcript. — Baldwin v. Raplee, 
Case No. 802. 

If the appeal is prayed on the day of trial, 
notice is unnecessary, and the appeal bond may 
loe given at any time within 10 days. — Billings- 
Jey V. Bell, Case No. 18,237. 

§ 15. Entry, 

An appeal from the district court is properly 
■entered at the term of the circuit court begun 
next after the entry of the decree in the dis- 
trict court, though the term of the latter was 
not ended when the term of the circuit court 
began. — ^United States v. Certain Hogsheads of 
Molasses, Case No. 14,766. 

§ 16. EfBect o£ transfer of cause or pro- 
ceedings tlierefor. 

The pendency of an appeal from a final de- 
cree, where no supersedeas exists, does not de- 
prive the court below of the power to compel 
the decree to be executed. — Farmers' Loan & 
Trust Co. v. Central Railroad of Iowa, Case 
No. 4,664. 

The purchaser under a judgment pending a 
writ of error or appeal, where no stay of pro- 
ceedings was obtained, acquires a good title. — 
South Fork Canal Co. v. Gordon, Case No. 13,- 
189. 

After a case has been appealed from the cir- 
•cnit to the supreme court, it is not the proper 
[practice to apply to the circuit court for a re- 
•quest to the supreme court to send the case 
back for a rehearing. — Roemer v. Simon, Case 
No. 11,998. 

A substantial defect in a declaration cannot 
te amended in the circuit court while the case 
5s pending in the supreme court. — Marsteller v. 
McClean, Case No. 9,140. 

After a writ of error has been served and re- 
turned to the supreme court, the record cannot 
"be amended in the court below, though the writ 
has been dismissed in the court above. — ^United 
States V. Hooe, Case No, 15,386. 

On an appeal from a final decree dissolving 
■an injunction, taken in such form as to operate 
as a supersedeas, the court below has no juris- 
diction to restrain the successful party from 
prosecuting the previously enjoined work pend- 
ing the appeal. — ^Eureka Consol. Min. Co. v. 
Richmond Jlin. Co., Case No. 4,549. 

§ 17. Supersedeas or stay of execution. 

Where the terms of a bond on appeal comply 
with the provisions of Rev. St. § lOOO, in re- 
#ird to a supersedeas and stay of execution. 



the bond operates as a supersedeas and stay of 
execution without any order to that effect. — 
Arnold v. Frost, Case No. 558. 

Further action of a justice of the supreme 
court of the United States is superseded by the 
application for and allowance of a writ of error. 
— Butchers' Ass'n v. Slaughter House Co., Case 
No. 2,234. 

A writ of error to the judgment of the circuit 
court of the District of Columbia awarding a 
peremptory mandamus is a supersedeas. — Unit- 
ed States v. Columbian Ins. Co., Case No. 14,- 
840. 

Both appeals and writs of error operate as a 
supersedeas without express order, if taken 
within the proper time and with an offer of 
the requisite security. — Butchers' Ass'n v. 
Slaughter House Co., Case No. 2,234. 

The allowance of an appeal to the supreme 
court relates back to the time when the original 
application was made to the judge of the cir- 
cuit court, and entitles the party to a stay. — 
Thomhill v. Bank of Louisiana, Case No. 13,- 
991, 

An appeal and the bond given in pusuance 
thereof do not vacate or suspend an order of 
injunction. — Whitney v. Mowry, Case No. 17,- 
592. 

A writ of error to a decree dissolving an in- 
junction restraining enforcement of a judgment 
at law held not a supersedeas. — Grundy v. 
Young, Case No- 5,850. 

A writ of error is not a supersedeas unless a 
copy is filed in the clerk's office for the adverse 
party within the ten days. Act 1789, § 23.— 
Moore v. Dunlop, Case No. 9,759; Ex parte 
Ben, Id. 1,285. 

The 10 days within which a writ of error 
must be sued out to operate as a supersedeas, 
where a motion for a new trial is denied, com- 
mences to run from the entry of the rule for 
judgment in the clerk's office. — Hatch v. Cod- 
dington, Case No. 6,205. 

A writ of error is not a supersedeas unless 
served within 10 days after rendition of the 
judgment, irrespective of agreements of the 
parties for a stay of execution. — ^Thompson v. 
Voss, Case No. 13,979. 

Where the writ of error pending in the su- 
preme court was not taken out in time to oper- 
ate as a supersedeas, execution against the bail 
will not be stayed, nor will an injunction issue. 
— Foyles v. Law, Case No. 5,024. 

A bond on appeal from a decree for plaintiff 
held not to cover the amount directed to be 
paid to the master, and the collection thereof 
not subject to be stayed by the proceedings for 
appeal. — ^Myers v- Dunbar, Case No. 9,990. 

Execution on a judgment obtained in a suit 
on a judgment obtained in another state will 
not be stayed- pending an appeal from the 
original judgment, where such appeal is not a 
supersedeas. — ^Troy City Bank v. Irfiuman, Case 
No. 14,194. 

§18. Kecord and proceedings not in 
record— Matters to be sliown by 
record. 

When one tribunal reviews the judgment of 
another, or the action of its own subordinate 
bodies or officers, it should never reverse without 
having before it all the facts and conditions 
upon which the decision to be reviewed was 
based. — In re Weber Furniture Co., Case No. 
17,331. 

The ground of objection to the admissibility 
of evidence must appear, to render the excep- 
tion available. — ^Locke v. United States, Case 
No. 8,442. 

§19. — Scope and contents of record. 

Where a seizure case is, by agreement of the 
parties, tried by the district court without a 
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jury, the record should he made up as in the 
case of a writ ^f error, with the proper excep- 
tions to the admission or rejection of testimony, 
etc.— United States v. Fifteen Hogsheads of 
Brandy, Case No. 15,090, 

A note sued on is not part of the record, un- 
less produced on oyer. — Cook v. Gray, Case 
No. 3.156a. 

A statement by counsel of the evidence, not 
made a part of the bill of exceptions, though 
formally certified by the clerk, is no part of the 
record.— Strain v. Gourdin, Case No. 13,521. 

§^ 20. — Necessity and sufficiency o£ 
bill of exceptions or case. 
The proceedings and judgments of the dis- 
trict court in actions at law cannot be reviewed 
where the facts are controverted and no case 
is stated for the opinion of the court. — ^Blair v. 
Allen, Case No. 1,483. 

A st-atement in the clerk's minutes that a 
bill of exceptions was sealed and placed on 
file is not available unless the exception was 
seasonably reduced to writing, and embodied in 
a regular bill of exceptions.— Locke v. United 
States, Case No. 8,442. 

The findings of fact by a referee cannot be 
reviewed on writ of error to the circuit court, 
where Ms report was not excepted to, and a 
case containing exceptions forming part of the 
record contained only proceedings which took 
place prior to the making of such report — ^Tyler 
V. Angevine, Case No. 14,306. 

Where objection is made to the admissibility 
of testimony, the bill of exceptions must set 
it out so that the court may judge of its admis- 
sibilitj', and, if this is not done, the judgment 
will be presumed to be correct.— Wiley v. Rob- 
inson, Case No. 17,656a. 

Where the rulings of the court on documen- 
tary evidence are made the subject of excep- 
tions, the documents must be inserted in the 
bill of exceptions.— United States v. Dunham, 
■Case No. 15,006; Stoekwell v. United States, 
Id. 13,466. 

§ 21- "— ' Transmission and filing of 
record. 

The appellant in Maryland is not bound to 
prosecute his appeal, and transmit the record, 
until the term next after the approval of the 
appeal bond. — Scott v. Law, Case No. 12,537. 

If a term intervenes between the issuing of 
the writ of error and filing the record and writ, 
plaintiff in error will be non pressed.— Janes 
V. Hay, Case No. 7,206c. 

Time for filing transcript on appeal in the 
circuit court may be extended by consent of 
parties beyond statutory time. — ^Baldwin v. Rap- 
lee, Case No. 802. 

S ZZ. -—— Questions presented for re* 
view. 

Judgment will not be reversed because the 
■court refuses to give a charge abstractly cor- 
rect, but which the bill of exceptions does not 
show was pertinent to the case.— United States 
V. Three Hundred and Thirty-Seven Gases of 
Wine, Case No. 16,506. 

Error in excluding depositions cannot be con- 
sidered when the bill of exceptions does not 
identify them, but they are inserted in the 
■copy of the record by the clerk, more than two 
months after the bill is signed.— United States 
V. Three Hundred and Thirty-Seven Cases of 
Wine, Case No. 16,506. 

■§ 23. — Matters not apparent of rec- 
ord. 

On review by writ of error, facts not stated 
in the bill of exceptions will not be noticed. — 
Pendleton v. United States, Case No. 10,924. 



§ 24. Assignment of errors. 

Nothing can be assigned for error which con- 
tradicts a record.— Field v. Gibbs, Case No. 
4,766. 

§ 25. Dismissal. 

An appeal from the orphans' court, Washing- 
ton county, D. C, will be dismissed if the rec- 
ord is not transmitted within 30 days after 
the order appealed from.— Mauro v. Ritchie, 
Case No. 9,312. 

It is too late to object to an appeal where 
both parties have treated it as valid. — The 
Native, Case No. 10,054. 

. The authority of the district court in cases 
pending on appeal extends only to the protec- 
tion of parties against unreasonable delay. A 
motion to dismiss must be made in the circuit 
court.— The Josephine, Case No. 7,545. 

The appellate court may sustain the appeal 
in part, and dismiss it in part, on the ground 
that, as to such part, the case could not be 
brought up for review on appeal. — Westcot v. 
Bradford, Case No. 17,429. 

A writ of error, in exceptional cases, will be 
dismissed without prejudice to another writ, or 
to an effectual process to remove the cause. — 
Ruddick v. Billings, Case No. 12,110. 

After dismissal of an appeal, the appellate 
court cannot aflBrm the judgment. — ^Maxwell v. 
Williams, Case No. 9,324a. 

§ 26. Hearing — Continuance. 

The appellee may continue the cause where 
the record is filed only a short time before the 
term.— Backus v. The Marengo, Case No. 713. 

§ 27. Behearing. 

Circuit court, on appeal, cannot rehear a 
cause or admit a claim at a term subsequent 
to that in which the cause was finally decided. 
—The Avery, Case No. 672. 

§ 28. iReviexv- — Scope and extent in gen- 
eral. 

On error to the circuit court from a judg- 
ment of the district court based on the report 
of a referee, conclusions of law alone can be 
reviewed, and these only so far as excepted to 
below.— Sicard v. Buffalo, N. Y. & P. Ry. Co., 
Case No. 12,831, 

On a writ of error to a district court in Iowa, 
its ruling on a motion to the jurisdiction may 
be reviewed under Act June 1, 1872, % 5, mak- 
ing the practice of the state courts applicable 
to the federal courts. — ^Nazro v, Cragin, Case 
No. 10,062. 

§ 29. ^— Parties entitled to allege er- 
ror. 

A party not appealing from the decision of 
the district court cannot be heard in opposition 
thereto.— Bush v. The Alonzo, Case No. 2,223. 

§ 30. Amendments. 

Amendments may be made in the appellate 
court only when the suits are on the admiraltj' 
side. — United States v. Three Hundred and 
Ninety-Six Barrels of Distilled Spirits, Case No. 
16,503. 

The circuit courts, on appeal from the dis- 
trict courts, may allow any amendments of 
defects in form occurring in the court below, 
or may disregard them; otherwise as to defects 
in substance.— Smith v. Jackson, Case No. 13,- 
065. 

§ 31. ^-^ Additional proofs and trial of 
cause anew. 

New evidence cannot be heard upon an ap- 
peal from the orphans* court. — Gittings v. 
Bureh, Case No. 5,464. 

Where a cause has once been tried by a jury 
in the district court, there cannot be a new 
trial by a jury at the circuit court. — United 
States T, Wonson, Case No. 16,750. 
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§ 32. Presumptions- 
Instructions will be presumed to be correct 
^'here the evidence is not spread upon the rec- 
ord by exception or otherwise. — Blakely v. Rnd- 
dell, Case No. 18,241. 

Where the record states that the jury were 
sworn, it will be presumed that the proper 
oath was administered.— Dillingham v. Skein, 
Case No. 3,912a. 

The appointment of an elisor, to summon a 
jury, will be presumed to be correct, and to 
4 have been done for reasons satisfactoxT to the 
' court.— Campbell v. Strong, Case No. 2,367a. 

§ 33. — — Discretion of lower court. 

The decision of the court on a motion for a 
continuance will not be disturbed save in a 
flagrant case.— Campbell v. Strong, Case No. 
2,367a. 

§ 34. Questions of fact, verdicts, 

and findings. 

A decision on a question of fact, established 
with reasonable satisfaction, will not be dis- 
turbed.— Baker V. The Potomac, Case No. 778. 

A decree will not be disturbed on appeal as 
against evidence, where the evidence is con- 
flicting and the preponderance is doubtful. — 
Davison v. Seal-Skins, Case No. 3,661. 

A finding of fact by the district court will 
not be reversed unless clearly erroneous. — In re 
Clark, Case No. 2,802. 

A decree of the district court, based wholly 
upon a question of fact, will not be reversed 
where the evidence raises only a doubt as to the 
fact.— Baker v. Smith, Case No. 781. 

"Where there is a good and bad count in a 
declaration, and it appears that the evidence 
applied solely to the bad count, the judgment 
will be reversed. — Scull v. Roane, Case No. 12,- 
570e. 

It is reversible error to allow evidence to go 
to the jury which would constitute the ground 
of a separate action. — Wyatt v. Harden, Case 
No. 18,106a. 

§ 35. — — Harmless error. 

An appellate court will not reverse a judg- 
ment on technical grounds, where substantial 
justice has been done. — Fisher v. Reider, Case 
No. 4,822a. 

A new trial will not be granted for error in 
instructions if it be apparent that justice has 
been done. — Mirick v. Hemphill, Case No. 9,- 
647a. 

Error in rulings is no ground for reversal 
where the appealing party had no case. — Mar- 
ionneaus's Case, Case No. 9,088, 

Where the judgment on the whole record is 
right, it will not be disturbed, though errors 
were committed. — ^Johnson v. McLain, Case No. 
7,393a; Anonymous, Id. 18,224. 

A judgment will not be reversed for a refusal 
to admit evidence offered, unless it appears 
affirmatively that, if admitted, it would tend 
to prove a material fact in the cause. — Watt T. 
United States, Case No. 17,292. 

The error in the admission or rejection of 
evidence on a question of fraud or deceit must 
not only be striking, but must necessarily have 
been calculated to mislead the jury, before the 
verdict will be interfered with. — Walker v. 
Hawxhurst, Case No. 17,071. 

Where the instructions are not applicable to 
the facts proved in the case, and have no in- 
fluence on the verdict, they are not ground of 
a reversal, however erroneous they maY be. — 
United States v. Wright, Case No. 16,775. 

Error in the admission of testimony of a cus- 
tom is rendered harmless by a subsequent in- 
struction construing the contract without re- 



gard thereto.— Lee v. New Haven, M. «& W. R. 
Co., Case No. 8,197. 

Judgment will not be reversed because papers 
recognized on the trial as in evidence were not 
formally read.— Andrews v. Graves, Case No. 
376. 

The incompetency of a witness as to the loss 
of goods shipped is immaterial, where tlie loss 
is otherwise sufficiently proved. — Brown v. The 
Elvira Harbeck, Case No. 2,005. 

§ 36. Determination and disposition of 
canse — Decision in general. 

Where there are two points actually decided 
in a case, and it does not appear that the court 
intended to rest its judgment upon one alone, 
the decision upon neither can be regarded as 
obiter.— Starr v. Stark, Case No. 13,317. 

If the verdict below was given upon an imma- 
terial issue, a repleader cannot be awarded, 
but judgment must be rendered against the par- 
ty who committed the first fault— United States 
V. Burnham, Case No. 14,690. 

§ 37. -^^ Affirmance. 

If a declaration is fatally defective, the court 
will affirm a judgment nonsuiting a plaintiff, 
without considering whether nonsuit was prop- 
er.— Earhart v. Campbell, Case No. 4,241a. 

Where, by the pleadings, a complete bar is 
shown to the action, a judgment for defendant 
must be affirmed, though an error in his favor 
appear on the record.- United States v. Carlton, 
Case No. 14,725. 

§ 38. Modification. 

Where plaintiff is at least entitled to nomiual 
damages, he should be permitted to avoid a 
new ti-ial for erroneous instructions by remit- 
ting damages.— Cowing v, Rumsey, Case No, 3,- 
296, 

A judgment, broader and more advantageous 
than a party is entitled to, will be reversed or 
modified, although, upon the record, it appears to 
be technically correct.- Four Hundred and 
Twenty Min. Co. v. Bullion ISXin. Co., Case No. 
4,989. 

§ 39. Reversal. 

The judgment will not be reversed for the 
small excess of .$1.90.— Tunstall v. Robinson. 
Case No. 14,238a. 

As to the question of title where property was 
sold on attachment and the judgment in the 
action was afterwards reversed, see — Biggs v. 
Blue, Case No. 1,403. 

The title acquired by a stranger through a 
sale of lands regularly made under a judgment 
of a court of record, valid upon its face, can- 
not be defeated by a subsequent reversal of the 
judgment on appeal.— Galpin v. Page, Case No. 
5,203. 

Where a judgment has been enforced and sub- 
sequently revei-sed on appeal, the party is enti- 
tled to a right of action for a money equiva- 
lent of that which was lost by the erroneous 
judgment— South Fork Canal Co. v. Gordon, 
Case No. 13,189. 

On reversal of a judgment in an action brought 
by a writ of orror from the district court, the 
circuit court may, if justice require, award a 
venire facias de novo, triable at the bar of the 
circuit court.—United States v. Sawyer, Case 
No. 16,227. 

§ 40. Mandate and proceedings in 

lower court. 

The effect of a remitter of the cause on re- 
versal by the supreme court.— Harvey v. Rich- 
ards, Case No. 6,182. 

Unless modified or restrained by subsequent 
events, the mandate of the supreme court must 
lie promptly and implicitly enforced by the court 
below.- South Fork Canal Co. v. Gordon, Case 
No. 13,189. 
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After a judgment iigainst defendant in lie su- 
preme court on appeal on demurrer, he wUl not 
be Allowed to aKiend.— Hodggo» v. Manne Ins. 
Co., Case No. 6,566. 

After reyersal, on error -to the supreme court, 
of an order sustaining demurrers to the plain- 
tiS's petition, further demurrers cannot be filed. 
—Hitchcock V. Cralveston, Case No. 6,o33, 

The court may allow the general issue to be 
pleaded after judgmeut Aipon demurrer has been 
awarded by the suprejne court, and a jixandate 
issued to enter the judgment and award ^a writ 
of Inquiry.— Sheehy v. Mandeville, Case No. i2,- 
740. 

On cartifi,c:ate of diyisioji of opinion on a ques- 
tion of jurisdiction dismissed by the supreme 
court because of an eaual division of opinion, 
the circuit cotlrt must enter a decree .dismissing 
the bill.— Coleman v, Hudsoja Hiyer Bridge Co., 
Case Np. 2,9S3. 

In passing upon a collateral Branch of a case 
which hag been tp the supreme court, the cir- 
cuit court will not admit that the supreme court 
made a mistake in regard to any facts actually 
passed upon.— itennicott v. Wayne bounty, Case 
No. 7,710. 

An order for the perfonna;jce of a decree af- 
firmed on appeal, made in pursuance of a man- 
date, cannot be superseded under Act Md. 1791, 
c. 67.— White t. Clarke, Case No. 17,542. 

A judgment on affirmance may be amended 
four years after rendition by adding the. name of 
another person.— Coelle v. Loekhead, Case No. 
2,943a. 

§ 4:1. Iiiatility on 'bonds and nndertak- 
ings— iPnantlioyjLzed ^appeal. 

Where defendant takes .an unauthorised ajy- 
poal and ^ves a bond, plaintiff may maintain 
an action thereon.— Chase v. Smith, Case No. 
2,629. 

§ 4:2. — discharge of sureties. 

Where a judgment is reversed,, but it is or- 
dered that the reversal be set aside, and an af- 
firmance entered on the filing of a remittitur of 
a certain amount, which is accordingly done, 
the sureties on the supersedeas bond are releas- 
ed.— Seymour V. Gregory, Case No. 12,686. • 

An appeal bond is invalidated by iuterlJning 
the name of a new obligor, and its execution by 
him without the consent of the other sureties. 
—Long V. Oneale, Case No. 8,481. ' 

§ 43, Grpnnda and accrual of lia- 

?)ility. 

The pondition of an appeal bond is broken un- 
less the judgment be reversed in toto.— Butt v. 
Stinger, Case No. 2,246. 

The sureties on an appeal bond are absolute- 
ly fixed withojit a ca. sa. or any step against 
the principal on his failure to prosecute the ap- 
peal with effect.- Dowlin v. Standifer, Case No. 
4,041a. 

§ 44. JExtent of lialiility. 

The appellant is not absolutely bound by the 
condition of a bond on appeal to the supreme 
court to pay the amount of the 'original judg- 
ment.— Bank of the Metropolis t, Swann, Case 
No. 902. 

The sureties in the appeal bond are liable to 
the extent of its penalty, and have no right to 
compel the application of proceeds made under 
the original decree. — Sessions v, Pintard, Case 
No. 12,674. 

§ 45. Summary remedy. 

Summary judgment can be rendered . against 
the sureties on an appeal bond where the de- 
cree in a circuit court is for a sum not sufficient 
to allow an appeal to the supreme court. — 
The Blanche Page, Case No. 1,525. 



§ 46. Action. 

Kemedies on appeal bonds in Ohio.— Goshorn 
V. Alexander, Case No. 5,630, 

The court in which the action was brought 
has jurisdiction of a suit on an appeal bond 
given therein.— Arnold t. Frost, Case No. 558. 

Action on bond may be brought jointly by 
obligee claiming interest in the suit— Arnold v. 
Frost, Case No. 55S. 

Debt is the proper action on an appeal bond 
or recognizance, but by the common-law rule 
the plaintiff must sue all, if livuig, or one, and 
not an intermediate number.— Dowlin y. Stan- 
difer, Case No. 4,041a. 

In an action on an appeal bond given on ap- 
peal to the supreme court, plaintiff must aver 
damages sustained by defendant's not making 
his plea good.— Bank of the Metropolis v. Swann, 
Case No. -902. 

In an action upon an appeal bond ^iven upon 
a writ of ^^rror to the supreme court, the breach 
to be assigned must be a single breach, deny- 
ing each alternative.- Tucker v. Lee, Case No. 
14,221. 

The plaintiff in error is bound only to in- 
demnify the defendant in error for whatever 
losses he may have sustained by the judgment 
not being satisfied and paid after affirmance, 
which must be specially alleged in an action on 
the appeal bond.— Tucker v. Lee, Case No. 14,- 
j221. 

APPEARANCE. 

§ 1, Authority to enter appearance for another par- 
ty, § 2, Time for appearance. | 3, Entry and reeorfl 
of appearance. § 4, Proceedings in cause constituting 
appearance. § 5, Operation and effect in general. § 
6, Rights acquired by defendant. ■§ 7, Jurisdiction ac- 
quired. § 8, Waiver of process or notice. § 9, "Waiv- 
er of objection. § 10, Effect of appearance after judg- 
ment. § 11, Setting aside or striking out. 

Bonds for appearance in admiralty, see 'Ad- 
miralty," § 67. 

By attorney general, see "Attorney General," 

By corporation, see "Corporations," § 55. 

Effect of, see "Admiralty," § 61; "'Courts," § 
63; "Removal of Causes," §§ 2T, 36. 

In admiralty, see "Admiralty," § 63. 

In bankruptcy proceedings, see "Bankruptcy," 
§ 568. 

§ 1. Auiliority to «nter appearance for 
anotlier party. 

General appearance by solicitors is a waiver 
of exemption from jurisdiction by a nonresident 
of the district.— Kerp v. Michigan L. S. K. Co., 
Case No. 7,727- 

An appearance by attorney, and the filing of a 
plea to llbe jurisdiction by attorney, and not 
in person^ is a submission to the jurisdiction. — 
Thayer v. Wales, Case No. 13,872. 

After an aprpearance entered, at a previous 
term, it is too late to call for the anthority 
to appear. — ^Rogers v. Crommelin, Case No. 12.- 
009. 

§ 2. Time for appearance. 

A party may appear in person or by counsel 
at any tfme in the course of the action.— High- 
tower T. Hawthorn, Case No. 6,478b. 

Defendant has the whole of the return term 
to appear in, and, if plaintiff withdraws his ac- 
tion before the end of the term, he cannot main- 
tain a suit on the bail bond.— Ringgold v. Ren- 
ner, Case No. 11,849. 

§ 3. Entry and record of appearance. 

An appearance cannot be entered upon the 
docket, out of court.— French v. Venable, Case 
No. 5,105. 
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A special appearance, entered by the clerk up- 
on the order book at the request of defendant's 
attorney, without leave of court, held an ad- 
mission of jurisdiction.— Thayer v. Wales, Case 
No. 13,872. 

§ 4, Proceedings in cause constituting; 
appearance. 

A demurrer on the ground that the petition 
does not set forth facts sufficient to consti- 
tute a cause of action is an appearance which 
cures defective service of process. — Dallmever 
V. Farmers', Merchants' & aianufaeturers' Fire 
Ins. Co., Case No. 3,546. 

The giving of a bond by a nonresident for the 
release of property seized under foreign attach- 
ment from a United States court is not a vol- 
untary appearance.— Chittenden v. Darden, Case 
No. 2,688. 

§ 5. Operation and effect in general. 

An appearance by defendant, shown by the 
record, cannot be denied by plea or otherwise. 
—Thompson v. Emmert, Case No. 13,£>53. 

§ 6. Rights acquired by defendant. 

Where defendant in equity has appeared by a 
solicitor, notice of application for a decree, after 
an order pro confesso. must be given such so- 
licitor.— Bennett V. Hoefner, Case No. 1,320. 

§ 7. Jurisdiction acquired. 

The voluntary appearance of defendant in a 
suit commenced by foreign attachment cures 
the defect of jurisdiction. — Chittenden v. Darden, 
Case No. 2,688. 

A nonresident of the district waives his im- 
munity from suit by voluntarily appearing and 
pleading jointly with other defendants.— Jlc- 
Closkey v. Cobb, Case No. S,fU2. 

§ 8. "Waiver of process or notice. 

A voluntary appearance after the revival of 
a suit is a waiver of process. — Carrington v. 
Brents, Case No. 2,446. 

Appearance of counsel for defendants waives 
notice of injunction.— Bell v. Ohio Life & Trust 
Co., Case No. 1,260. 

Want of 10 days' notice to an administrator 
of the presentation of a claim to the probate 
court is cured by the voluntary appearance of the 
administrator. — McCoy v. Lemons, Case No. 8,- 
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APPLICATION. 

Of assets and securities in general, see "Marshal- 
ing Assets and Securities." 

of partnership, see "Partnership," §§ 32, 33. 

Of payment, see "Payment," §§ 7-14. 

APPOINTMENT, 

Assignee for benefit ol creditors, see "Assign- 
ments for Benefit of Creditors," § 8. 

in bankruptcy, see "Bankruptcy," §§ 160- 

183. 

in insolvency, see "Insolvency," § 6. 

Executor or administrator, see "Executors and 

Administrators," §§ 4-8. 
Guardian, see "Guardian and Ward," §§ 2, 3. 

ad litem, see "Infants," § 4. 

Master of vessel, see "Shipping," § 74. 

Of officers, see ''Army and Navy," § 8; "Cus- 
toms Duties," § 17; "United States," § 7; 
"United States Marshals," §§ 1, 3. 

Power of appointment, see "Powers"; "Wills," 

§ 37. 
Receiver, see "Railroads," § 60; "Receivers." 
Register in bankruptcy, see "Bankruptcy," § 

310. 
Trustee, see "Trusts," §§ 12-15. 

APPORTIONMENT. 

Of salvage compensation, see "Salvage," §§ 51- 
56, 72. 

APPRAISAL 

Of merchandise subject to dutv, see "Customs 
Duties," §g 28-54. 

APPRENTICES, 

§ 1, Persons who may bind. § 2, Indentures. § 3, 
Recovery of runaway. § 4. Compelling performance 
of covenants. 
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§ 9. 'Waiver of objection. 

A defendant who appears in an action or pro- 
ceeding waives his right to urge an objection to 
the process or notice, or the service thereof.— 
Brammer v. Jones, Case No. 1,806; Flanders v. 
JEtna Ins. Co., Id. 4,852; Gadsby v. Miller, Id. 
5,167; In re Ulrich, Id. 14,327; Winans v. Mc- 
Kean R. & N. Co., Id. 17,862. 

An appearance by persons whose names are al- 
leged in the bill to be unknown, and who are 
designated by fictitious names in the bill, and 
subpoena served on them, does not cure these 
defects or make such persons parties on the rec- 
ord.— Kentucky Silver Min. Co. v. Day. Case 
No. 7.719. 

§ 10. Effect of appearance after judg- 
ment. 

An appearance, after decree rendered, for the 
mere purpose of moving to strike the case from 
the docket on the ground that no process had 
been sei-ved, will not validate the decree. — 
Dorr V. Gibboaey, Case No. 4,006. 

Appearance by attorney to set aside office 
judgment held not to waive irregularity of serv- 
icc.— Knox v. Summers, Case No. 7,913. 

§ 11. Setting aside or striking out. 

The court will not order defendant's appear- 
ance to be struck out, so as to charge the mar- 
shal.— Wood V. Dixon, Case No. 17,943. 



§ 1. Persons -nrho may b^nd. 

A mother cannot bind out her child. — Ballard 
V. Edmonston, Case No. 817. 

Justices of the peace in the District of Co- 
lumbia have no power to bind out an orphan 
not brought before them.— Sjnith v. El wood, 
Case No. 13,042. 

Jiistices of the peace have no authority to 
bind out an orphan child while the orphans' court 
is in session.— Gody v. Plant, Case No. 5.49l>; 
Lynch v. Ashton, Id. 8,636; May v, Bayne, Id. 
9,331. 

§ 2. Indentures. 

Under Act Md. 1793, an indenture made by 
one justice of the peace under the seventh sec- 
tion of the act will be enforced, though there 
were many objections to the form of the inden- 
ture.— Charles v. Matlock, Case No. 2,615. 

The father of an apprentice who binds him- 
self is liable upon the indentures, by reason of 
his signature and seal, although there be no ex- 
press words of covenant binding the father. — 
Woodrow V. Coleman, Case No. 17,982. 

An indenture, signed and sealed by a minor 15 
years old, bound out by his father, is binding on 
him, though he is not named therein, and there 
are no covenants on his part.— Studer v. Glenn, 
Ca-se No. 13,558. 

In the indentures of an apprentice bound out 
by the orphans' court, it is not necessary to state 
that the apprentice was present in court.- Smith 
V. Elliot, Case No. 13,040. 

The master is concluded by the recitals in the 
indentures as to the age of his apprentice.— Mc- 
Cutchin V. Jamieson, Case No. 8,743. 
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An entry on the minutes of the orphans' court 
"that A. B, be bound apprentice to 0. D." does 
not constitute a lawful binding. — ^Hines t. Hew- 
itt, Case No. 6,520. 

A stranger to the indenture of ajjprenticeship 
cannot take advantage of the omission to insert 
the age of the apprentice.— Heinecke v. Baw- 
lings, Case No. 6,326. 

The orphans' court of Alexandria county has 
power to bind out orphan children without in- 
dentures,— Bell v. English, Case No. 1,250. 

Binding out of apprentice in "Washington coun- 
ty, D. G., is of no effect, unless parents approve 
and indorse indentures within two months. — 
Barrett v. McPherson, Case No. 1,049. 

The order of the orphans' court to bind out 
an apprentice does not of itself create the rela- 
tion of master and servant. — Stewart v. DufEey, 
Case No. 13,425. 

An infant cannot bind himself as an appren- 
tice, nor can a master assign the indenture of 
his apprentice. — Handy v. Brown, Case No, 
6,019. 

An apprentice bound in Maryland, and brought 
into the District of Columbia, may be discharged 
by the court, who" will order him to be bound 
again, by two justices of the peace, to a new 
master. — Gusty v. Diggs, Case No. 5,878, 

§ 3. Recovery of runaway. 

Where the indenture is void by the law of 
the state where made if the apprentice is car- 
ried out of the state, the master cannot hold 
him in another jurisdiction. — ^United States v. 
Scholfield, Case No. 16,231, 

The statute and constitutional provisions for 
the rendition of persons held to labor include ap- 
prentices,— Boaler V, Cummines, Case No. 1,584, 

A person binding himself as an apprentice, 
with the assent of his father living in another 
state, may be arrested and remanded as a fu- 
gitive from labor, — ^Boaler v. Cummines, Case 
No. 1,584, 

§ 4. Compelling performance of cov- 
enants. 

An apprentice will be compelled after the ex- 
piration of the term to serve the number of 
days lost by an absence without consent of the 
master.— Easby v. Fletcher, Case No. 4,250. 

For failure to obey the order of the court, the 
apprentice may be punished as for a contempt. 
—Easby v. Fletcher, Case No. 4,250. 

Assumpsit lies by apprentice against master 
for disobedience of order although no indentures 
are executed. — ^Adams v. Miller, Case No, 63, 



APPROPRIATION. 

Of water rights, see ""Waters and "Water 
Courses," §§ 1, 7. 

APPURTENANCES. 

Included in contract for sale of land, see ""Ven- 
dor and Purchaser," § 12. 

ARBITRATION AND AWARD. 

5 1, Submission, § 2, Arbitrators. § 3, Proceedings. 
§ 4, Award. § 5, Action on awards. 

See, also, "Reference"; "Submission of Contro- 
versy." 

Submission by trustee, see "Trusts," § 24, 

•§ 1. Sn'bxnission. 

The reservation in a submission to' referees of 
the right to move to set aside their report takes 



away its character of a submission to arbitra- 
tion; and an agreement for a cognovit for the 
amount of the report will be deemed to refer to 
the amount as finally settled by the court,— Den- 
ny V, Brown, Case No. 3,803, 

An agreement to submit a question to arbitra- 
tion is revocable before the award is given. — 
Tobey v. County of Bristol, Case No. 14,065. 

A revocation of the submission and notice 
thereof before the award is made and signed will 
invalidate the same,— Sangster v, Quantrill, Case 
No. 12,321. 

When the terms of submission to arbitration 
are uncertain, parol evidence may be given "of 
the controversies submitted.^Davy v. Faw, Case 
No. 3,663; Faw v. Davy, Id. 4,701. 

If the submission be general, and the award 
be of a particular thing, it will be presumed that 
nothing else was in controversy unless the con- 
trary appears, — ^E^leine v. Catara, Case No. 7,869, 

Where a reference in a pending suit is made 
without order of court, it can only be enforced 
by separate action,— Banert v. Eckert, Case No, 
837. 

§ 2. Arbitrators. 

"Where one of the arbitrators has prejudged 
the cause, the award will be set aside. — Taber v. 
Jenny, Case No. 13,720. 

After delivering their award, the arbitrators 
cannot again act upon the case without new au- 
thority.— Talbott V. Hartley, Case No, 13,732, 

A submission to three referees does not au- 
thorize an award by two only, — ^The Nineveh, 
Case No, 10,276. 

Where, after vain efforts to secure agreement, 
the third referee refused to sign the award, and 
declared it unnecessary to ask him to meet again, 
lield, that the remaining referees might make the 
award,— ^Kingston v. Kincaid, Case No, 7,821, 

§ 3. Proceedings. 

An award will be set aside where the arbi- 
trators have refused to give time to defendant 
to produce an absent witness to explain evidence 
in a case of surprise, — ^Torrance v, Amsden, Case 
No. 14,103, 

Under a general submission, referees are not 
bound to award on principles of law only, but 
may decide according to equity and good con- 
science. — ^Kleine v, Catara, Case No, 7,869. 

^n umpire is not to be called in until the orig- 
inal arbitrators have differed, and is then only to 
decide the points on which they differ. — ^Traverse 
V. Beall, Case No, 14,153, 

An umpire provided for in an order of refer- 
ence may be appointed before the referees have 
heard the evidence and discovered that they 
could not agree.— Swann v. Alexandria Canal 
Co,, Case No. 13,671. 

An umpire must give notice to the parties and 
to the arbitrators of the time and place of his 
proceeding to act. — Thornton v. Chapman, Case 
No. 13,997. 

An umpire must hear the parties. — Taber v. 
Jenny, Case No. 13,720. 

§4. AwaTd. 

Where a third person was to be chosen in 
case the two arbitrators disagreed, it need not 
appear in the award that the two disagreed, or 
that the third was appointed in writing. — ^Frye 
V. Scott, Case No. 5,144. 

Notice of an award need not be given unless 
specially provided in the submission, — !&lat- 
thews V, Matthews, Case No, 9,288. 

Objections to award because made without 
giving notice of time and place, because one 
party had revoked submission, and because 
notice of the award was served only on defend- 
ant's attorney, overruled, — Masterson v. KiJ- 
well, Case No. 9,269, 
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An award not delivered within tlie time pve- 
<cribed by tlie arbitration bond is invalid. The 
time cannot be extended by parol. — Goldsbor- 
ough V. McWilliams, Case No. 5,518. 

An award made \ipon part only of the sub- 
jects submitted will be set aside. — Faw t. 
Davy, Case No. 4,701. 

An award is void which is not final and con- 
clusive, and does not embrace all the matters 
submitted, and settle the dispute. — Talbott v. 
Hartley, Case No. 13,732. 

The award must decide the whole matter 
submitted, and be certain, final, and conclusive 
thereon. — James v. Thurston, Case No. 7,186. 

In Pennsylvania it is the rule that awards of 
referees must be so plainly expressed that the 
parties may know precisely what they are to 
do. An objection otherwise fatal may be cured 
by averment of somethins dehors the award 
which renders it certain. — Kingston v. Kincaid, 
Case No. 7,821. 

A mistake by the referees in a point of law 
need not appear on the face of the award, to 
induce the court to set it aside. — Hurst v. 
Hurst, Case No. 6,930. 

An award is conclusive upon all matters of 
fact, and a mistake of fact is no ground for set- 
ting aside the award; but when apparent on 
the face thereof, or when the arbitrators certify 
that they have made a mistake, and ^vish to 
correct it, the award will be recommitted for 
that purpose. — ^Kleine v. Catara, Case No. 7,- 
8G9. 

If referees refer a point of law to the court 
by spreading it on the award, the award will 
be set aside if they have mistaken the law; 
but if they admit the law, and decide contrary 
thereto, upon equity and good conscience, the 
award must stand. — Kleine v. Catara, Case No. 
7.869. 

An arbitration award is conclusive as to the 
parties thereto, and can only be avoided or va- 
cated for fraud or gross misconduct. — Denny v. 
Broivn, Case No. 3,805. 

An award will be set aside for misconduct 
of arbitrators, or where they have decided con- 
trary to law.— Torrance v. Amsden, Case No. 
14,103. 

An award may be good in part and void in 
part.— Wise v. Geiger, Case No. 17,908. 

In the case of common awards, the arbitra- 
tors cannot be called upon to disclose the 
grounds upon which the award was made. — 
Kingston v. Kincaid, Case No. 7,821. 

In an action to set aside an award, where 
it is contended that the referees have made a 
mistake in a point of law, new evidence can- 
not be admitted.— Hurst v. Hurst, Case No. 6,- 
930. 

Plain mistakes in facts appearing on the face 
of the award, or from the evidence submitted, 
are no ground for relief in equity from the 
judgment entered upon the award. — ^Hurst v. 
Hurst, Case No. 6,932. 

A general award cannot be impeached col- 
laterally. — Kleine v. Catara, Case No. 7,869. 

An award upon a submission of a question 
whether the parties had a right of set-off is 
conclusive. — Greene v. Darling, Case No. 5,765. 

Jlistakes of law by arbitrators, or errors of 
judgment by them on the evidence, cannot be 
reviewed or rectified.— Denny v. Brown, Case 
No. 3,805. 

§ 5. Action on awards. 

Averment that an award was duly published 
is an averment that the notice of the award 
required by the submission was given. — Mat- 
thews V. Matthews, Case No. 9,288. 

Where four counts declare on an alleged sub- 
mission and award, a plea purporting to an- 



swer the whole action, but alleging revocation 
of one submission only, without showing which 
one of the four, is bad on general demurrer. — 
Matthews v. Matthews, Case No. 9,288. 

In debt on an award, a plea that the ref- 
erees never made any such award as is averred 
is bad, as amounting to the general issue. — 
Matthews v. Matthews, Case No. 9,288. 

A count on an award which requires a re- 
lease by plaintiff on payment of a sum by de- 
fendant is bad on general demurrer if it fail- 
ed to aver plaintiff's readiness to give the re- 
lease. — Matthews v. Matthews, Case No. 9,288. 

ARGUSVIE1\!T OF COUNSEL. 

In civil actions, see "Trial," § 11. 
In criminal prosecutions, see "Criminal Law," 
§ 91. 

ARiVlY Ai\ID NAVY. 

§ 1, In general, § 2, Officers — Pay and allowances. 

§ 3, Authorities and duties. § 4, Enlistment— In 

general. § 5, Minors. § 6, Compulsory service, g 

7, Enlisted men. 5 8, Paymasters, pursers, distribu- 
ting officers, and agents — Appointment. § 9, Lia- 
bilities. § 10, Pay and allowances. § 11, Lia- 
bilities of sureties on disbursing officer's bonds. § 12, 
Civilian employes and contractors. § 13, Civil status 
and liabilities of persons in military or naval ser\'ice. 
g 14, Offenses by persons in military or naval sen'ice. 
§ 15, Offenses by persons not in military or naval 
service. § 16, Courts ol inquiry. § 17, Courts-martial 
— Jurisdiction, § IS, Proceedings. § 19, Sen- 
tence and punishment. 

See, also, "Militia"; "Pensions." 

Conflicts between civil and military authorities, 
see "Habeas Corpus." § 13. 

Discharge of enlisted persons, see "Habeas Cor- 
pus," § 13. 

Effect of acquittal before court-martial, see 
"Criminal Daw," § 33. 

Jurisdiction of offenses committed in navy 
yard, see "Criminal Law," § 12. 

Prize of war, see "War," §§ 26-78. 

Ti-ial and punishment of persons, see "Indict- 
ment and Information," § 1. 

§ 1. In geneTal. 

The power of congress to provide for the gov- 
ernment of the land and naval forces "in peace 
and war" is not affected by amendments to the 
constitution. — In re Bogart, Case No. 1,596. 

§ 2. 0£icers — "Pay and allowances. 

See, also, post, § 8. 

A captain in the marine corps, acting as brev- 
et lieutenant colonel, while in command of a 
separate post designated by the navy depart- 
ment as entitled to extra rations, is entitled to 
double rations. — United States v. Freeman, 
Case No. 15,163. 

Where a captain of the marine corps acts as 
brevet lieutenant colonel, and is paid as such, . 
he cannot, during the same period, receive the 
pay either of captain or the allowance which 
he would be entitled to as such for the charge 
of the clothing of the company. — United State.-s 
V. Freeman, Case No. 15,163. 

Under Act April 16, 1818, c. 64 (3 Stat. 427), 
additional brevet pay is not to be allowed, un- 
less there be at least two organized companies 
of men, with suitable officers, though the whole 
number of men present may average enough 
for two companies. — United States v. Freeman, 
Case No. 15,163. 

An officer detailed from his regiment, and 
commissioned, as captain of volunteers, to com- 
mand a company of Indians in the Florida 
war, Md entitled to the regular pay of his rank, 
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in addition to his special pay as such captain. — 
United States v. Lee, Case jSTo. 15,587. 

Honey received by a naval officer for a spe- 
cial purpose, accompanied by instructions from 
the secretary of tlie navy, is not covered by the 
specified allowances mentioned in Act March 
3, 1835, § 2.— United States x. Jones, -Case No. 
15,493a. 

The marine station at the "Washington navy 
yard held "a permanent or fixed post garri- 
soned by troops." within Act Aug. 23, 1842, § 
6, allowing double rations.— Tyler v. Walker, 
Case No. 14,311a. 

Where a brevet commission is conferred, to 
take rank from a prior date, the pay and. emol- 
uments of the rank conferred follow as an inci- 
dent from such date whenever the officer has 
rendered services according to such ranli, — 
United States v. Vinton, Case No. 1G,624. 

§ 3. — — Antliorities and dnties. 

Duties, rights, and emoluments of pursers 
in relation to the stores to be provided, and the 
price therefor, and the effect of usage. — United 
States v. Buchanan, Case No. 14,678. 

An army officer in command of a military 
district tinder Act March 2, 1867, cannot order 
a sheriff to place a person in possession of 
property at the time in possession of another 
person. — ^Whalen v. Sheridan, Case No. 1T,47G. 

A bond by a battalion quartermaster, con- 
ditioned "to expend faithfully all public mon- 
eys, and to account for all public property," re- 
quires an accounting, not with the quartermas- 
ter general, but the treasury department; and 
the obligation extends to moneys as well as 
property, and to expenditures made by the obli- 
gor while acting as a deputy of the quartermas- 
ter general.— United States v. Lent, Case No,- 
15,593. 

A quartermaster who furnishes other articles 
than such as are allowed by law and usage 
cannot charge the United States with them. — 
United States v. Webster, Case No. 16,658. 

Under Act May 28, 1836, e. 82. the quarter- 
master may adjust and settle claims against 
the United States arising during the Florida 
war for proper supplies taken by impressment. 
—United States v. Webster, Case No. 16,658. 

Where a provost marshal has good reason to 
believe, and does believe, that .a person is 
threatening him for the purpose of interfering 
with him in the execution of his official duties, 
he is justified in arresting and detaining such 
person.— Walker v. Crane, Case No. 17,067. 

A military officer has no right to arrest and 
detain a person not subject to the rules and 
articles of war, for an offense against a law of 
the United States, except in aid of the judicial 
authority. — ^Ex parte Merryman, Case No. 9,- 
487. 

After the accounts of an officer of the navy 
have been once stated and settled by the treas- 
ury department, the auditor has no power to 
open or resettle them of his own mere author- 
ity. — Ex parte Randolph, Case No. 11,558. 

§ 4. £!nlistiueiit — In general. 
See, also, post, § 7. 

Sufficiency of the oath of enlistment under 
the acts of 1812. 1858, and 1861.— In re Fer- 
rens. Case No. 4,746. 

Where oath was taken before military of- 
ficer, it will be presumed that services of a 
civil magistrate could not be obtained.— In re 
Cline, Case No. 2,89G. 

A person will be discharged on habeas corpus, 
whose enlistment into the military service was 
procured by fraudulent representations on the 
part of the recruiting officer, or by mistake of 
fact of one ignorant of the English language. — 
Schmeider v, Barney, Case No. 12,462. 



Persons who have been accepted as volim- 
teers (Act Feb. 6, 1812) are not entitled to be 
discharged as alien enemies.— ^Wilson v. Izard, 
Case No. 17,810. 

A married man who enlists in the military 
service upon his statement that he is a single 
man is not entitled to his discharge, though the 
army regulations require special aiithority for 
the enlistment of married men. — Ex parte 
Schmeid„ Case No. 12,401. 

The fact that an enlisted man has a wife 
and child lidd not to invalidate the enlistment. 
—In re Ferrens, Case No. 4,746. 

Acts of congress relating to the enlistment 
of marines, listed.— Ex parte Brown, Case No. 
1,972, note. 

§ 5. — — ^inozs. 

The enlistment of a minor without the oath 
of enlistment is illegal. — In re McDonald, Case 
No. 8,752. 

A minor under 18 years of age cannot be 
TTiTsitPred into the army. — In re Riley, Case No. 
11.834. 

The enlistment of a minor in the. army is il- 
. legal unless made with the consent of his par- 
ents or guardian. — In' re McDonald, Case No. 
8,752; Ex parte Burke, Id. 2,156a; United 
States V. Wright, Id. 16,778; Id., 16,777. 

"Parent," as used in the statute forbidding 
the enlistment of any minor in the army with- 
out the consent of his "parent, guardian, or 
master," includes the mother when the father 
is dead and there is no guardian or master. — 
Shorner's Case, Case No. 12,808. 

Congress has a constitutional power to en^ 
list minors in the army or navy without the 
consent of their parents. — United States v. 
Bainbridge, Case No. 14,497. 

A minor, 17 years of age, Tvho has enlisted 
in the army without his parents' consent, is en- 
titled to discharge on habeas corpus. — ^Es parte 
Burke, Case No. 2,156a. 

A contract of enlistment by a minor over IS 
years of age, without the consent of his parents, 
may be avoided by the minor himself.- In re Mc- 
Nulty, Case No. 8,917. 

A prisoner of war, paroled by the enemy, al- 
though a minor illegally enlisted, is not entitled 
i to his discharge until after his exchange. — Unit- 
ed States V. Wright, Case No. 16,777. 

Minor enlisting without consent of parent will 
be discharged on request of parent. — In re An- 
drews, Case No. 369; United States' v. Ander- 
son, Id. 14,449; In re Keeler, Id. 7,637; In re 
McLave, Id. 8,876. 

I Qujere, whether a person enlisting as a minor 
is not entitled to his discharge at the age of 21, 
regardless of the term of his enlistment. — Ex 
parte Brown, Case No. 1,972. 

An enlisted minor, who has not been mustered 
into the service, nor received any rations or 
clothing, cannot be held in custody as a volun- 
teer, either under the United States or Massa- 
chusetts statutes.— Bamfield v. Abbot, Case No. 
832. 

The whole power of discharging minors from 
the army is given to the.seeretaiy of war, and 
cognizance of such matters is taken from the 
courts.— In re Riley, Case No. 11,834; In re 
Neill, Id. 10,089. CONTRA, see In re McDon- 
ald, Case No. 8,752; Seavey v. Seymour, Id. 
12,596. 

The oath of a recruit as to his age is conclu- 
sive (Act Feb. 13, 1862). —In re Cline, Case No. 
2,896; In re Conley, Id. 3,102; United States v. 
Taylor, Id. 16,439; In re Riley, Id. 11,834. 

The oath of enlistment is not conclusive upon 
the courts, but is a protection to the enlisting 
officer.— United States v. Wright, Case No. 16,'- 
778. 
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A contract of enlistment in-egularly made lield 
to have been ratified by the receipt of rations and 
clothing, and the performance of duties as a re- 
cruit for 20 days.— In re Ferrens, Case ^o. 4,- 
746. 

Under the navy acts of 1798, 1806, 1807, 
1809, 1813, the consent of the father is not nec- 
essary to the valid enlistment of minors.— Unit- 
ed States V. Bainbridge, Case No. 14,497. 

A minor of the age of IS can enlist in the 
naw without the consent of his parents or 
guardian.— United States v. Watson, Case No. 
16,650a; Same v. Stewart, Id. 16,400. CON- 
TRA, see In re McLave, Case No. 8,876; In re 
Hayes, Id. 6,261a. 

Minors may be enlisted in the marine corps, 
as musicians, with the assent of their fathers; 
and may he bound as apprentices to the drum 
major, in behalf of the government.— Es parte 
Brown, Case No. 1,972, 

A contract of enlistment in the marine corps 
by a minor over 18 years of age without the con- 
sent of his parents may be avoided by the minor 
himself, or by his parents, or by the United 
States.— In re McNulty, Case No. 8,917. 

§ 6. CompTilsory service. 

The board of enrollment has no power, after 
publication of its decision declaring a person 
exempt on the election of his widowed mother, 
to revise the same. — In re Irons, Case No. 7,- 
066. 

Under Act March 3, 1863, § 3, if a married 
man over 35 years of age be enrolled and draft- 
ed in the first class, he may be discharged by a 
federal court on habeas corpus.— Stingle's Case, 
Case No. 13,458. 

Militiamen of a state cannot be lawfully draft- 
ed into the service of the United States unless 
their names have previously been accurately en- 
rolled. A person misnamed is not liable to the 
draft.— McCall's Case, Case No. 8,669. 

A militiaman of a state duly called into the 
service of the United States under Act July 17, 
1862, and who has disobeyed an order to attend 
a rendezvous, may be compelled by military 
force.— McCall's Case, Case No. 8,669. 

A person drafted under Act March 3, 1863, 
is in the custody of the provost marshal from 
the time he regularly reports for duty. — In re 
Irons, Case No. 7,066. 

A notary public is an officer authorized to ad- 
minister oaths in such cases.— United States v. 
Sonaehall, Case No. 16,352. 

§ 7. Enlisted men. 

Where a soldier who has served out his term 
is refused his discharge, he is nevertheless, while 
remaining in the barracks, subject to the rules 
of tihe establishment.— United States v. Trav- 
ers, Case No. 16,537. 

The place of service of volunteers may be 
changed notwithstanding the insertion in their 
enrollment of the officer's name under whom they 
were to serve. — ^W'ilson v. Izard, Case No. 17,- 
810. 

A United States soldier, when acting as a part 
of the posse of a United States marshal -or 
revenue officer, is as miich bound to obey the 
laws of the United States as any other citizen. 
—Georgia v. 0' Grady, Case No. 5,352. 

An officer of the marine corps, to whom an 
advance of money is made, is liable therefor 
as a debtor, and not merely as a bailee.— United 
States V. Freeman, Case No. 15,163. 

§ S. Paymasters, pursers, distriTjnting 
officers, and agents— Appointment. 

See, also, post, §§ 17-19. 

Appointments to office can be made by heads 
of departments only in those cases which con- 
gress has authorized by law, and consequently 
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the appointment of an agent of fortifications, by 
the secretary of war, is irregular.— United States 
V. Maurice, Case No. 15,747. 

An agent of fortifications is an officer whose 
office is established by law. (Act April 24, 3816, 
§ 9; Act March 2, 1821, § 13.)— United States 
V. Maurice, Case No. 15,747. 

§9. Iiialjilities. 

Presumptions arising from the showings of 
the books of the treasury department in ac- 
count with a navy paymaster, considered, to- 
gether with what evidence is necessary to rebut 
the same.— United States v. Kuhn, Case No. 
15,545. 

Where an officer of the marine corps to 
whom money is advanced to be applied to the 
expenses of the corps deposits it in a bank, 
which afterwards fails, whether the bank was 
or was not a public depository, it does not exon- 
erate him as debtor without a special act of 
congress to that effect.— United States v. Carr, 
Case No. 14,732. 

§ 10. — Pay and allowances. 

A navy agent stationed abroad, who has been 
removed, or whose office has been vacated, can- 
not charge the government with his return home, 
nor with his traveling expenses in going to the 
seat of government to settle his accounts. — 
Armstrong v. United States, Case No. 548. 

The secretary of the navy has authority to or- 
der the fourth auditor to allow a credit to a 
naval paymaster for extra official service; and 
an allowance so made is equivalent to an allow- 
ance by the secretary himself. — United States 
V. Kuhn, Case No. 15,545. 

An army officer superintending works on forti- 
fications, held entitled to credits for extra serv- 
ices of 2y2 per cent, of the amount disbursed by 
him.— United States v. Eliason, Case No. 15,040. 

Compensation of acting purser of navy, under 
Act April 18, 1814.— Goldsborough v. United 
States, Case No. 5,519. 

Kate of pay of a paymaster in the marine 
corps between 1821 and 1830 considered.— Unit- 
ed States V. Kuhn, Case No. 15,545. 

Act May 15, 1820, in relation to the settle- 
ment of accounts of military and naval officers 
charged with the disbursement of public mon- 
eys, does not -apply to a mere acting purser in 
the navy.— Ex parte Randolph, Case No. 11,- 
558. 

A purser in the navy, who disburses money 
for the United States which it is not his duty, 
as purser, to disburse, is, in equity, entitled 
to a reasonable compensation therefor. — United 
States V. Fitzgerald, Case No. 15,107. 

The words "pay of the army," in charging 
moneys advanced to a militia paymaster, lield 
evidence merely of the appropriation out of 
which the advances were made, and not as to 
their disbursement. — United States v. Willard, 
Case No. 16,698. 

Pursers are bound by the naval regulations 
of 1817 as to commissions on disbursements, in 
the absence of a different, authorized agree- 
ment-United States V. Fitzgerald, Case No. 
15,107. 

Paymasters of the army lield- entitled to re- 
ceive the pay and emoluments of majors of in- 
fantry, and not majors of cavalry. — United 
States T. Gwynne, Case No. 15,272, 

Time of service and the amount disbursed by 
a navy agent furnish the data for computing 
the amount of his compensation for any frac- 
tional part of a year.— United States v. Wendell, 
Case No. 10,666, 

The maximum compensation of navy agents is 
fixed at ?3,000 per annum (Act March 3, 1855), 
and the excess of commissions in one year can- 
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not aid the deficiency of another.— United States 
V. Wendell, Case No. 16,666. 

A navy agent is not entitled to extra compen- 
sation for services rendered out of his district, 
which appertain to the duties of another oflOt- 
cer.— United States y. White, Case No. 16,684. 

A navy agent appointed acting purser for the 
naval school, lield entitled to the salary allowed 
by law to pursers.— United States v. White, Case 
No. 16,684. 

A navy agent is entitled to office rent and 
clerk hire, and to engage them by the quarter, 
and, if dismissed from office, he will be allowed 
for the whole quarter.— United States v. White, 
Case No. 16,684. 

A navy agent disbursing navy and privateer 
pensions is not allowed extra pay or emolu- 
ment therefor.— Browne v. United States, Case 
No. 2,036. 

The government is bound to indemnify a navy 
agent removed before the end of his term for 
office rent and clerk hire for which he, in good 
faith, became liable before removal. — ^United 
States V. Jarvis, Case No. 13,468. 

§ 11, — - Ziialiilities of sureties on dis- 
bursing officer's bonds. 
The surety on a paymaster's bond is liable 
for the penalty named therein, and for interest 
thereon from the commencement of the suit to 
the entry of judgment.— United States v. Meek- 
er, Case No. 15,757. 

The debt of a paymaster to the United States 
is created by the advances made to him, and 
not at the time ©f striking a balance of ac- 
counts against him on the treasury books; and 
his surety becomes a debtor as soon as the pay- 
master fails to account according to law. — 
United States v. Clark, Case No. 14,807. 

The sureties on the official bond of a regi- 
mental paymaster are not liable for his failure 
to account for funds placed in his hands after 
sis months' neglect to account for funds pre- 
viously placed in his hands.— United States v. 
Vanzandt, Case No. 16,611. 

The secretary of the navy may require navy 
agents to pay navy pensions, and their sureties 
are responsible for the faithful performance of 
such service.— United States v. Cutter, Case No. 
14,911. 

The surety of a navy agent is liable for mis- 
appropriation of public moneys by his principal, 
though they were advanced to him contrary to 
law.— United States v. Cutter, Case No. 14,911. 

A new bond of a navy agent, given when a 
defalcation was known, Jield to cover past defal- 
cations as well as the future.— United States 
V. Brodhead, Case No. 14,654. 

Certified copy of regimental paymaster's ac- 
count and of his bond held competent evidence 
in action against sureties. — ^United States v. 
Vanzandt, Case No. 16,611. 

§ 12. Civilian employes and contractors. 

Army contractors and their subordinates are 
liable to arrest by the military commander for 
frauds against the government under their con- 
tracts, but must be brought to trial with rea- 
sonable diligence.— Holmes v. Sheridan, Case 
No. 6,644. 

Where a person in an Indian country induces 
Indians to steal cattle for him, with which to 
fulfill a government contract for army supplies, 
the major general commanding in that country 
may order his arrest and the seizure of the cat- 
tle. — Holmes v. Sheridan, Case No. 6,644. 

See, also, post, §§ 17-19. 

§ 13. Civil statns and liabilities of per- 
sons in military or naval service. 

A commanding officer of a militia cannot law- 
fully impress the horse of a citizen even in | 



time of war.— Jacobs v. Levering, Case No. 7,-. 
162. 

_A military officer acting under the law mar- 
tial is justified by an order from a superior 
officer, apparently witliin the scope of his au' 
thority.— Despan v. Olney, Case No. 3,822; Me- 
Call V. McDowell, Id. 8,673. 

If the superior has secretly abused his power, 
he, and not the inferior who executes the order, 
is answerable.— Despan v. Olney, Case No. 3,- 
822. 

An officer cannot justify an unlawful seizure 
by showing the orders of his superior officer. — 
Harmony v. Mitchell, Case No. 6,082. 

Lawful and public orders from the president 
and from the secretary of the navy are a good 
defense to a suit against a naval officer for 
the destruction of property by a bombardment 
of a foreign town.— Durand v. Hollins, Case No, 
4,186. 

The military officers are liable for an arrest 
and imprisonment ordered by them in states 
where the civil courts were not disturbed 
even though ratified and approved by the exec- 
utive.— Milligan V, Hovey, Case No. 9,605. 

^ The limitation imposed by Act March 3, 1863, 
is valid and binding on state tribunals, and the 
statute begins to run against a continuing imT 
prisonment.— Milligan v. Hovey, Case No. 9,t 
605. 

The damages in such cases should be com^ 
pensatory, and not exemplary. — Milligan v, 
Hovey, Case No. 9,605. 

Members of a raiding party connected with 
the Confederate army are individually liable 
for property taken, whether present at the tak- 
mg or not.— Shirley v. Triplett, Case No. 12,-. 
797. 

An action for assault and battery and false 
imprisonment will lie against a proyost marshal 
lor acts outside of his official duty while in 
the performance of his official duly. — ^Walker- 
V. Crane, Case No. 17,067. 

A provost marshal has the right to order ^ 
person to leave the premises occupied officially 
by him, and, if such person refuses to go, to. 
use as much force as is necessary to remove 
him.— Walker v. Crane, Case No. 17,067. - 

The seizure by military authorities of drafts, 
where the drawer and drawee are citizens of 
different states in rebellion, does not? give such 
authorities the right to take physical possession 
of the moneys of the drawees, and a person 
seizing the same is liable therefor, although he 
was acting as a military commander. — Britton 
V. Butler, Case No. 1,903. 

Nor is the seizure of such moneys under such 
circumstances validated by Act March 2, 1867. 
—Britton v. Butler, Case No. 1,903. 

The circmt court of the United States has no, 
jurisdiction in trover for the seizure and con- 
version by a military officer of the United 
States, while in an insurgent state, of property 
belonging to a citizen of that state. The right, 
if any. is against the government.— Coolidge v. 
Guthrie, Case No. 3,185. 

In an action for damages against the com- 
mander of a military district, who had ordered 
the sheriff to place a person in possession of 
property then in possession of another person, 
defendant may justify under such order if the 
person put in possession was tiie true owner, 
and entitled to possession, — ^\7halen v. Sheri- 
dan, Case No. 17,476. 

§ 14. Offenses by persons in military or 
naval service. 
There can be no criminal desertion where 
the enlistment was illegal. — United States v. 
Wright, Case No. 16,778, " ' ' 

See, also, post, §§ 17-19, 
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§ 15. OfEenses "by persons no-t in jmlitary 
or naval service. 

A conviction for having procured or enticed 
a person to desert (Act 1812,, c. 14, § 17) is 
sustained by evidence of the making of repre- 
sentations as to the means and facilities for 
deserting to induce a person to enlist, with the 
belief that they were likely to cause him to 
desert,, if they had such eflEect.— United States 
V. Clark, Case No. l^SOS. 

A seaman who has passed the examination 
at the naval rendezvous merely, and has not 
been examined and passed on the receiving 
ship, is not enlisted, within Act 1855, c. 136, 
g 11, punishing the- enticing to desert of an en- 
listed seaman. — United States v. Thompson, 
Case No. 16,491. 

Act Feb. 24, 1SG4, fixes a definite period of 
imprisonment for fraudulently procuring the 
exemption of a drafted person, leaving the 
court no discretion. — ^United States v. McCarty, 
Case No. 15,658^ 

The period of imprisonment fised is the saraej 
as that for which the person was drafted to 
serve, which, under Act March 3, 1863, § 11, 
may be three years, or less than three if the 
Rebellion end sooner. — United States t. Mc- 
Carty, Case No. 15,658. 

An indictment will not lie under Act March 
3, 1863, for obstructing, hindering, and delay- 
ing an enrolling officer, — United States v. Will, 
Case No. 16,697. 

An assault causing the death of an officer is 
an offense under Act Feb. 24, 1864, § 12, where 
it was committed while the officer was engaged 
in a matter relating to the proper discharge of 
his official duties, though- the offender did not 
intend to obstr^uct the execution of the law. — 
United States v. Gleason, Case No. 15,215; Id., 
15,216. 

If a person assault parties charged with the 
service, prescribed by the statute when they 
are not engaged therein, he is not amenable 
to the federal laws, however malicious the deed 
may be, and even though it result in death. — 
United States t. Gleason, Case No. 15,216. 

Persons employed by proper officers to arrest 
deserters, when, having come into «, vicinage 
on such service, they are returning therefrom 
to another place to obtain assistance, are em- 
ployed in arresting deserters, within Act Feb. 
24, 1864, § 12.— United States v. Gleason, Case 
No. 15,216. 

Tne protection of the act continues so long 
as the person is employed in a sex-vice necessary 
and proper to the discharge of his duty in that 
behalf. — United States v. Gleason, Case No. 
15,216. 

The protection which the law affords to per- 
sons executing it does not depend upon the 
legal guilt of the persons charged as deserters. 
— United States v. Gleason, Case No. 15,216. 

An indictment for purchasing of a soldier 
"his arms" can onlv be sustained by showing 
that the soldier was in lawful possession of the 
arms, or had a special bailment of them, — 
United States v. Brown, Case No. 14,669. 

§ 16. Courts of inquiry. 

The district court will not- issue a warrant of 
arrest for parties charged with murder on the 
high seas, on board a naval vessel, while the 
matter is under investigation by a court of in- 
quiry instituted by the secretary of the navy. 
— ^United States v. MacKenzie, Case No. 15,- 
690. 

§ 17. Conrts-martial— JnrisdietioK. 

The fact that manslaughter is not named in 
the -naval code as an offense punishable hy 
court-martial is no ground for holdings that the 
civil courts of the United States have jurisdic- 
tion thereof. In the absence of any statute con- 



ferring jurisdiction upon these courts, it is suffi- 
cient in anj' case, to exclude such jurisdiction, 
that the accused is charged, with the offense, 
in taking the life of a seamau belonging to a 
naval ship, in the exercise of what was claim- 
ed to be Ms rightful authority as an officer in 
command. — ^United States t. Mackenzie, Case 
No. 18,313'. 

Congress- has constitutional power to provide 
that crimes, even of a capital character, com- 
mitted on board a naval vessel, by persons who 
formed part of the naval forces of the United 
States, shall be tried exclusirely by courts-mar- 
tial. — tfnlted States v. Mackenzie, Case No. 18.- 
313. 

Under article of war 88, a soldier may be 
arrested and tried, after the expiration of his 
term of service, for a military offense commit- 
ted during such term. — ^In re Bird, Case No. 
1,428. 

A soldier, if arrested before the expiration 
of his term of enlistment, may be held for trial 
thereafter by military authority. — In re Bird, 
Case No. 1,428. 

A court-martial is a lawful tribunal existing 
under the constitution and acts of congi'ess, and 
is supreme while acting within the sphere of 
its exclusive j.urisdiction, — In re Bogart, Case 
No. 1,596. 

Congress has power under the constitution 
to provide for punishment by naval court-mar- 
tial without indictment or the intervention of 
a jury. — In re Bogart, Case No. 1,598. 

A paymaster's clerk may be tried by court- 
martial for an offense committed while on 
duty in the navy, upon proceedings commenced 
after his dismissal. — In re Bogart, Case No. 
1,596. 

A mere contractor to furnish supplies to the 
government for the use of the military service 
cannot be punished by court-martial under Act 
March 2, 1863. — Ex parte Henderson, Case No. 
6,349. 

Act July 17, 1862, § 16, is unconstitutional 
in so far as it operates to subject a contractor 
to trial by court-martial, — ^Ex parte Henderson, 
Case No. 6,349. 

if not unconstitutional, such act only makes 
contractors subject to trial by court-martial 
for fraud or willful neglect of duty in connec- 
tion with their contracts, and not for offenses 
unconnected therewith.— Ex parte Henderson, 
Case No. 6,349. 

A clerk in the employ of a paymaster of the 
United States army is in the military service, 
and subject to trial by court-martial for forging 
vouchers in the disbursement of a reconstruc- 
tion fund.-— In re Thomas, Case No. 13,888. 

A paymaster's clerk in the navy is a person 
"in the naval forces," and in ease of embez- 
zlement is liable for the amount embezzled, 
under Act March 2, 1863, § 1, and not to the 
penalty under section 3. — In re Bogart, Case 
No. 1,596; In re Reed, Id. 11,636; United 
States V. Bogart, Id. 14,616. 

§ IS. Proceedings. 

The clause in tlie fifth amendment "when in 
actual service in time of war" has no reference 
to the regular army or the navy, but refers only 
to the militia. — In re Bogart, Case No. 1,596. 

Article 70 of the articles of war, limiting the 
term of confinement of officers and soldiers, ap- 
plies solely to confinement preliminary to trial. 
—In re Corbett, Case No. 3,219. 

A charge that defendant was engaged in fur- 
nishing supplies "for the military service" is 
indefinite, in failing to show that the supplies 
were furnished for the regular army and =.-H.vy, 
— ^Ex parte Henderson, Case No. 6,349. 

In a trial by court-martial the charges can- 
not be so amended after arraignment as t»i 
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entirely obliterate the original specifications, 
and insert new ones^deseribing whollv different 
oftenses.— Ex parte Henderson, Case No. 6,349. 

The convening officer of a naval court-martial 
has authority to send back to the court the rec- 
ord of Its proceedings, with the finding and 
sentence, for the reconsideration of such court 
as tor revision of the sentence.— In re Eeed, 
Case No. 11,636. 

Where the revision is made by the court com- 
posed of the same members that took part in 
the trial, the sentence is not rendered illegal 
oy the fact that its membership was changed 
11 636 intermission.— In re Eeed, Case No. 

Such revision of 'sentence can be made after 
an intermission in which the court had been 
occupied with other trials.— In re Eeed, Case 
SSO. ±l,b3b. 
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I'^r^gSewing Maeh. Co. v,' Clinton, Case No. 

^A"/^*'?? ^^l ^^ ^^^^^ ^^ soods illegallv im- 
ported Jield not one to recover damages for a 
fraud or for a penalty, so as to make defendant 
liable to arrest, under Code N. Y. § 549.-tJnited 
States V. Sloller, Case No. 15,793. 

A manufacturer of matches, who sells them 
unstamped, m an action to recover a penalty 
for such violation, may be arrested as in an ae- 

?:^™sh,'aaL"irit6'3"5.'^^"'--''°^^^'^*«*^^ 



The circuit court of the District of Columbia 
has no power, by habeas corpus or otherwise 
i? revise or correct the error of a court-mar- 
T ■/-^f, appeal must be to the president— 
In re Biddle, Case No. 18,236. 

§ ^9. Sentence and pnnisliniezii. 

feeiiteuce rendered by a court-martial against 
an individual without notice is void.— Meade v- 
Deputy Marshal, Case No. 9,372. 

ITie status of a soldier is not affected by a 
sentence of court-martial discharging him from 
f?^"f ^subsequently set aside.— In re Bird, Case 

ARRAIGNiVlENT, 

See "Criminal Law," §§ 4i-50. 

ARREST. 

g 1, statutory provisions. § 2, Actions in yrhicb. ar- 
rest is authorized. § 3. Persons liable. § 4. Grounds 
§ 5. Jurisdiction and autliority to grant. § 6, Affida- 
vits for arrest. § 7. Undertaking. § S, Place and time 
of arrest. § 9, Quashing or vacating. § 10, Discharge 
of prisoner. § U, Arrest on criminal charges. 

See, also, "Bail"; "Ne Exeat"; "Prisons" 
^^Bf^SrnviSPl^f^'''- ^° bankruptcy, see 
Illegal arrest, see "False Imprisonment." 
JIahcious arrest, see "Malicious Prosecutions," 

Of bankrupt, see "Bankruptcy," §§ 42, 142. 
Of insolvent, see "Insolvencv," § 12. 
Of person in admiralty, see "Admiraltv," § 57. 
Of vessel m admiralty, see "Admiralty," §§, 37- 

On execution, see "Execution," §§ 24-26 

Power of arniy officers to arrest persons, see 
'Army and Navy," § 3. 

Powers and duties of marshal, see "United 
States Marshals," § 18. unuea 

Privilege^ from arrest of bankrupt, see "Bank- 
ruptcy," § oOO. 

"Con Juff"^§"3 ™'°'^*^^' ^^^ "Ambassadors and 

^sSs'"^ 0° arrest, see "Criminal Law," §§ 

§ 1. Statutory provisions. 

In an action of debt in a federal court in New 
Jtork against a foreign consul for money receiv- 
ed m a fiduciary capacity, defendant is subject 
to .irrost under Code Proc. N. Y. § 179, made 
applicable by Acts Feb. 28, 1839, and Jkn. 14, 
1841.— McKay v. Garcia, Case No. 8,844. 

§2. Actions in wiiicn arrest is author- 
ized. 

_ An agent is not liable to arrest in New York 
in an action for money collected bv him under 
an agreement to account for and pav over the 
proceeds monthly to his principal.— Grovex & Ba- 
Fed.Cas.Dig.— 6 



§ 3. Persons liable. 

A party to a cause depending for- trial is privi- 
leged from arrest during the continuance of the 
^o^?l T3- ^'^icJi the trial wlU take place.-Ex 

wSry^SV^^^ """ ''^~^'' '^^'"^^"^"^ ^'• 

/.nSl^^P"^^^^!^^ .^^".P^^^e^*: ^s arrest when 
coming to and returning from court, and whUe 
at his lodgings.— Ex parte Hurst, Case No. 6,924. 

The witness is privileged from arrest during a 
reasonable time in going to court and returning 
to his home.— Smythe v. Banks, Case No. 13,13^ 

A recommitment of debtor upon ca. sa. is not 
a breach of the debtor's privUege as a witness 
cSse^No*^! 405 ^ *** '^"^"^ eourt.-Ex parte Bill, 

+^H?'^ protection from arrest given to suitors ex- 
^! ?^c*?oP^*^'™®^^ "Oder the banltrupt law. 
(Act 1842.)-Ex parte Mifilin, Case No. 9,537 

i-r.^^^^^^^^ ^^ ^'l ^^y *<> ^^ register's office, 
for the purpose of being examined under an or- 
der previously served on him, is entitled to be 
considered a witness, and, as such, to be pro- 
tected from arrest at the hands of a state court. 
—In re Ivimball, Case No. 7,767. 

A person arrested in a civil suit, and going 
to another state m virtual custody of his bail, 
may there be arrested in another civil suit, if his 
bail voluntarily relinquish all claim to his de- 
N?. S'eil!^ ""*■ ^°^- ^°- ^- ^^eDo"saI, Case 
See, also, post, § U. 
§4. Grounds. 

Fraud in an importer in inducing the accept- 
ance of less than th.e whole sum due for dutFes 
wl/f '^''^f l^^ ^^'«^^« «^ tl^e debt fraudu- 
lr?7i?"^''''*^^.',^''.«s *« subject the importer 
asT^.^S6?7§S: ^-^-^-^^^ States v. ^W 

A debtor who is about to remove from the 
state without the consent of his creditors and 
without an intention to return, is pSa facie an 
absconding debtor. Code Or § I06.)-Norman 
V. Manciette, Case No. 10,300. ^^orman 

'She Iegi_slatiure has power to authorize the ar- 
rest and imprisonment of such a debtor so as 
to enable his creditors to enforce the establish- 
ment and collection of their debts by legal pro- 
ceedings, m the tribunals of this statl-NorSan 
V. Manciette, Case No. 10,300. y^uiau 

§ 5. Jurisdiction and, authority to crant 

^^n^'^^^^^X^^r^^'^^^ defendant cannot be arrest- 
ed (jn North Carolina) on mere affidavit in action 
OaseXf 1,338.'''''' °' <^baracter.-In re Bergen. 

_ No process can be issued to arrest a defendant 
m a civil suit except under the state law.-Coop- 
er V. Bungler, Case No. 3,192. ^ 

§ 6. Affidavits for arrest. 

+;-3X^^^*^ *^-1: ^^^^^ ^^, '1^"<'" ^^^ arrest are iden- 
tical, a verified complaint is a sufficient affidavit 
upon whi^to' allow an order of arrest.--United 
States V. Walsh, Case No. 16,635. 

0316 verified complaint in an action to recover 
a penalty and damages for -making a false claim 
against the United States (Rev. St. §f 3490^ 
3493) is a sufficient affidavit for the arrest of de- 
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Griswold, Case No. 



fendant— United States t 
15,266. 

A commissioner of the United States may, as 
an officer under the state law, take the verifica- 
tion of all necessary papers m order to procure 
the arrest of defendant.— Fulton v. Gilmoie, 
Case No. 5,154. 

§7. TIndertaking. 

Defendant may be arrested and held to bail 
without an undertakins by plaintiff, as provided 
in Civ. Code Or. § 107.-United States v. Gris- 
wold, Case No. 15,266. 

§ 8. Place and time of arrest. 

An inhabitant of Alexandria county, 3?. C-, 
mav be arrested in Washington county without 
a non est in Alexandria county.— Thompson v. 
Lacy, Case No. 13,965. 

A creditor who has caused the provisional ar- 
rest of an absconding debtor under Code Ur. S 
106, has until the time allowed for a return ot 
an execution against property to charge the 
body of such debtor in execution.— Norman T. 
JIaneiette, Case No. 10,300. 

§ 9. Qnasliiiig or vacating. 

' The arrest can only be set aside by direct pro- 
ceedings where the affidavit states sufficient facts 
to make out a case, though the proof is shght 
and not entirely satisfactory.— Nelson v. Cutter, 
Case No. 10,104. 

Tlie mode of redress for a person privileged 
from arrest, when arrested, is by motion to the 
court from which the process issued.— L-yell v. 
Goodwin, Case No. 8,616. 

On the arrest of defendant in an action of debt 
under Code Proe. N. Y. § 179, ^aintiffi may op- 
pose defendant's affidavits by affidavits in addi- 
tion to those on which the arrest was granted.— 
McKay v. Garcia, Case No. S,M4. 

§ 10. Discliarge o£ prisoner. 

One arrested after the adoption of the supreme 
court rule abolishing imprisonment for debt, but 
before its publication, is entitled to be dischar- 
ged.— Bell V. Nelson, Case No. l,2o7. 

§ 11. Arrest on criminal cliarges. 

A congressman is not privileged from arrest on 
a warrant charging that he is about to commit 
a breach of the peace by fighting a duel.— United 
States V. Wise, Case No. 10,746a. 

An officer may hold a person upon a warrant 
without informing him that he is arrested upon 
it— United States v. Omeara, Case No. lD,yiy 



ASSAULT AND BATTERY. 



§ 2, Persons 
§0, Trial. § 



§ 1, What constitutes criminal assault, 
liable. § 3, Indictment. § 4, Evidence. 
6, Civil liability. 

See, also, "Mayhem." 

Assault by seamen, see "Seamen," J 157. 

— on seamen, see "Seamen^ § 1».H- „ c. o 

— with intent to kill, see "Homicide," ^ 6. 



An officer effects an arrest of a person by lay- 
ing his hands on him for the purpose of arrest- 
ing him, though he may not succeed m stopping 
and holding him.-United States v. Benner, Case 
No. 14.568. 

A marshal who receives a warrant to be served 
upon a circuit court commissioner is bound to 
make return of his doings thereunder.— United 
States V. Scroggins, Case No. 16,^4-1. 

A constable having a warrant to arrest a man 
for assault and battery may break open the door 
of his dwelling house to arrest him.— United 
States v. Faw, Case No. 15,079. 

Where the presentment of the grand jury is 
equivalent to the finding of "Not found, or 
"Not a true bill," the prisoner will be disehar- 
ged.— United States v. Elliott, Case No. 15,045. 



§ 1. Wliat constitutes criminal assault. 

It is an assault to double the fist and run it 
at another, saying, "If you say so again, I will 
knock vou down."— United States v. Myers, Case 
No. 15,'S45. 

The mere taking hold of another's coat, if 
done in anger, or a rude and insolent manner, 
or with a view to hostility, constitutes an as- 
sault and battery.— United States v. Ortega, 
Case No. 15,971. 

Striking at a person, though no blow be in- 
flicted, or raising the arm to strike, or holding 
up one's fist, if done in anger or a menacmg 
iminner, constitutes an assault.— United btatess 
V. Ortega, Case No. 15,971. 

A person is guilty of the offense if he could 
have reached the person intended by extending 
his arm, so as to inflict a blow, although no blo^\ 
was actually given.-United States v. Salisbury. 
Case No. 16,214. 

It is an assault to threaten to strike a woman 
with an uplifted club if she open her mouth.— 
United States v. Richardson, Case No. lb,loo. 

An indictment will not lie under the peniten- 
tiary act for an assault with intent to kiu. 
There must be a battery also.— United States v. 
Turley, Case No. 16,546. 

It is a misdemeanor at common law to per- 
suade, instigate, and incite another to commit 
an assault and battery.— United States v. L-jles, 
Case No. 15,646. 

If a man be present, and encourage an as- 
sault and battery, he is a principal.-United 
States V. Ricketts, Case No. lt>,lob. 

A person who flourishes or points a deadly 
weapon at another, intending personal liarm. is 
guiltv of an assault, withm Act March \lo-->. 
I 22,' although no battery has been committed.- 
United States v. Salisbury Case No. 10,214; 
Same v. Kierman, Id. lo,529. 

Malice is not an ingredient of the offense of 
an assault with a dangerous weapon, under the 
federal statute.-United States v. Lunt, Case 
No. 15,643. 

A man cannot lawfully push another off from 
his land without first requesting him to leave.— 
Thompson v. Berry, Case No. Id.Uid. 

The builders of a house have a right to re- 
move, without unnecessary violence, all persons 
who come into "the building without authority, 
and refuse to depart upon request- - United 
States V. Bartle, Case No. 14,o^l. 



ARREST OF JUDGWIENT. 

see "Judgment," § 17; 



In civil actions, see "Judgment," § 17; "Penal- 

In 'criminar'prosecutions, see "Criminal Law," § 
103. 



§ 2, Persons liaTjle. 

An indictment at common law in the county 
of Alexandria will lie against a free negro or 
mulatto for asssiult and battery upon a w:t»te 
man.— United States v. Carter, Case No. 14,741. 

§ 3. Indictment. 

To make those liable who are only present aid- 
ing and abetting, it is not necessary that they 
be indicted jointly or with a simul cum.— Unit- 
ed States V. Hunter, Case No. lo,42o. 

In an indictment for assault and battery with 
intent to kill, it is not necessary to state the 
manner and extent of the assault and battery, 
nor the particular weapon used, nor to charge 
the assault to be felonious or mahcipus, or with 
malice prepense, nor to show that, if death had 
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Off expenses of public improvements, see "ilu- 
nicipal Corporations," § 18. 

Of loss on insured, see "Insurance," §§ 33, 34,. 
197. 

Of taxes, see "Internal Revenue," §§ 7-20;; 
"Taxation," § 9. 

On subscription to corporate stock, see "Corpo- 
rations," § 20. 



ensued, it would have been murder. — ^United 
States V. Herbert, Case No. 15,354. 

An indictment for assault and battery" with in- 
tent to kill 'need not show that the crime would 
have been murder if death had ensued,— United 
States T. Tharp, Case No. 16,458. 

An indictment under the penitentiary act for 
assault and battery with intent to kill need not 
aver malice aforethought, or any other evil in- 
tent than the intent to kill.— United States v. 
Lloyd, Case No. 15,619. 

An assault with a dangerous weapon under 
Act March 3, 1825, § 22, is a misdemeanor; and 
the indictment need not charge that it was com- 
mitted feloniously, or with intent to perpetrate 
a felony.— United States t. Gallagher, Case No. 
15,185. 

In an indictment for an assault with a dan- 
gerous weapon, an allegation of criminal intent 
is implied in the word '"assault."— United States 
V. Lunt, Case No. 15,643; Same v. McClare, Id. 
15,659. 

§4. Evidence. 

On an indictment for assault and battery 
against a constable serving a warrant, parol evi- 
dence of the contents of the warrant cannot be 
given, unless it be lost or destroyed.— United 
States V. Long, Case No. 15,625. 

In an indictment against one of several who 
made a joint assault, the acts of the others- may 
be given in evidence. — ^United States T. John- 
ston, Case No. 15,490. 

On a plea of not guilty, evidence may be giv- 
en in mitigation of the fine to be assessed by the 
jury.— United States v. Bartle, Case No. 14,531. 

§5. Trial. 

An indictment for assaiilt and battery and an 
indictment under the statute for the same as- 
sault and battery with intent to kill may be 
pending and tried at the same time, but there 
cannot be a judgment of conviction upon both.— 
United States v. Herbert, Case No. 15,354. 

Whether an assault was with a dangerous 
weapon or not may depend upon matter of fact, 
as upon the manner of the assault; and the court 
cannot declare, as a matter of law, that an as- 
sault, if committed with a belaying pin, was with 
a dangerous weapon.— United States v. Small, 
Case No. 16,314. 

On an indictment for assault and battery on 
H. with intent to kill him, a verdict, "Guilty of 
an assault by shooting H. with intent to kill," 
is substantially a general verdict of guilty. — 
United States v. Lloyd, Case No. 15,619. 

§ 6. Civil liaBiHty. 

No words of provocation will justify an as- 
sault, although they may constitute a ground 
for the reduction of damages. — Cushman v. Ry- 
an, Case No. 3,515. 

Under the plea of not guilty plaintifiE need not 
, prove that defendant assaulted him first. ' Con- 
* tra on the plea of son assault demesne.— Stevens 
V. Lloyd, Case No. 13,402. • 

Evidence of defendant's state of mind, caused 
by recent excitement or provocation, is admissi- 
ble in mitigation under the general issue. — Cush- 
man V. Waddell, Case No. 3,516. 

Provocation will only excuse the payment of 
exemplary damages and such damages cannot 
■be recoyered where the assault was committed 
in the heat of passion caused by the appearance 
and statement of defendant's son punished by 
plaintiff, and without previous malice. — Cushman 
T. Waddell, Case No. 3,516. 



ASSESSMENT. 



Of compensation for property taken for public 

use, see "Eminent Domain," §§ 5-11. 
Of damages, see "Damages," § 12. 



ASSETS. 

Marshaling, see "Marshaling Assets and Securi- 
ties." 

Of bankrupt, see "Bankruptcy." 

Of estate of decedents, see "Executors and Ad- 
ministrators," § 9. 

Of partnership and individual members, see- 
"Bankruptcy," §§ 196, 447-456; "Partner- 
ship," §§ 32, 33. 

ASSIGNMENTS. 

S 1, Requisites and validity. § 2, Operation and ef- 
fect. § 3, Rights and liabilities of parties. § 4, "Ac- 
tions. 

Effect of to discharge lien, see "Maritime Liens," 
§41. 

of check, draft, or order as assignment, 

see "Bills and Notes," § 22. 

For benefit of creditors, see "Assignments for 
Benefit of Creditors." 

For purpose of conferring jurisdiction, see 
"Courts," § 52. 

Fraud as to creditors, see "Fraudulent Convey- 
ances." 

In insolvency, see "Bankruptcy," §§ 184r-213; 
"Insolvency," § 7. 

Jurisdiction of actions hy or against assignees 
as dependent upon citizenship or residence, 
see "Courts," §§ 48. 49. 

Proof of assigned claim in bankruptcy, see 
"Bankruptcy," § 378. 

Right of assignee to sue in admiralty, see "Ad- 
miralty," § 52. 

of set-off of assigned claims, see "Set-Off 

and Counterclaim," § 6. 

Transfer of cause of action ground for abate- 
ment, see "Abatement and Revival," § 4. 

Transfers of particular species of property^ 
rights, or instruments. 

See "Bills and Notes," §§ 29, 45-49; "Bonds," 
§§ 12-14: "Chattel Mortgages," § 19; "Copy- 
rights," § 20; "Covenants," § 7; "Dower," § 
4; "Insurance," §§ 35-38; "Judgment," §§ 67- 
69; "Mortgages," § 14; "Patents," §§ 139^ 
142-149, 157; "Trade-Marks ^ and Trade- 
Names," § 13. 

Bill of lading, see "Carriers," § 3. 

Corporate shares, see "Corporations," § 24. 

Charter party, see "Shipping," § 72. 

Claim against United States, see "United 

States," § 24. 
Ferry license, see "Ferries," § 2. 
Inventions, see "Patents," § 63. 
Title bond, see "Vendor and Purchaser," § 4. 
Vendor's lien, see "Vendor and Purchaser," § 34, 
Wages, see ^'Pilots," § 11. 

§ 1. Requisites and validity. 

A right of action for a tort is not assignable, 
and an action for damages resulting from a tort 
can only be sustained by the person directly in- 
jured tiiereby.— Ware y. Brown, Case No. 17,- 
170. 

To render an assignment valid at law, the 
subject of the assignment must have an exist- 
ence, actual or potential, at the time of the as- 
signment. A mere possibility is not assignable. 
Otherwise in equity.— Mitchell v, Winslow, Case 
No. 9,673. • 

A bona fide assignment of goods at sea and 
their proceeds will pass the legal title to both. 



167 (§ 1) 



A.SSIGNMEXTS FOR BEXEFIT OF CREDITORS 

[Fed. Cas. Digest.] 



(§2) 163 



-De 



without an indorsement of bill of lading.- 
Wolf V. Harris, Case Xo. 4,221. 

An assignment may, in point of law, lie good, 
of goods and their proceeds, though given by 
way of mortgage or as security for future aa- 
vances.— De Wolf v. Harris, Case No. 4,221. 

§2. Operation and eSect. 

An assignment of "all the assignor's estate and 
effects in possession, or which may accrue or be- 
come due and owing to him," will not transfer 
a. mere possibility^^ of a legacy.— Cook v. uon- 
way. Case No. 3,154. 

All assi'^nment of a debt carries with it all 
the accessory obligations by which the debti is 
secured.— The Hull of a New Ship, Case No. 
G,859, 

One taking an assignment of a demand after 
fraud committed on the assignor is entitled to 
all rights of the latter.— -Aiken v. Edrington, 
ease No. 111. 

WlK-re an assignee of a claim takes no steps 
to enforce the same, he will lose his right as 
against a subsequent assignee in good faith. — 
Judson V. Corcoran, Case No. 18.304. 

The execution of an assignment by a corpora- 
tion and bv S., president, held to be a good exe- 
cution by S. for his individual interest.— Camp- 
liell V. James, Case No. 2,361. 



signment is clear,- 
No. 17,370. 



■TVelch v. JIandeville, Case 



See, also, post, §§ 3, 4. 

§ 3. Kigrlits and liabilities of parties. 

A creditor who believes bis debtor to be in- 
solvent can assign his demand to a debtor of 
the insolvent whose debt is not yet payable so as 
to enable the latter to set it off.— In re City 
Bank of Savings, Loan & Discount, Case No. 
2,742. 

A debt due on a single contract or obligation 
cannot be split up by assignment so as to give 
a right of action by eacli assignee.— The Hull of 
a New Ship, Case No. 6,859. 

In an action between the original parties to a 
contract, the defense of illegality cannot be de- 
feated by an assignment to a third person.— Fales 
V. Mayberry, Case No. 4,622. 

An assignment, with notice, of a negotiable 
chose in action, founded in illegality, will not 
protect the parties thereto.— Fales v. Mayberry, 
Case No. 4,622. 

The assignment of a nounegotiable chose in 
action without notice of fraud or illegality m its 
origin will not preclude a defense to an ac- 
tion thereon.— Fales v. Mayberry, Case No. 4,- 
S22. 

§4. Actions. 

Tlie transfer of a bankrupt's effects in Eng- 
land, being an assignment merely by operation 
of taw, will not enable the assignees to main- 
tain an action in their own name in the courts 
of this countrv.— Blane v. Drummond, Case No. 
1,531; Perry' V. Barry. Case No. 11,000. 

An assignee of a nonnegotiable contract can- 
not sue upon it in his own name in the circuit 
court for the Southern district of New \ork, as 
the state procedure is not adopted by such court. 
— Suydam v. Ewmg, Case No. 13,655. 

\ person who sues as assignee is bound to al- 
lege an assignment to show title in himself.— Ear- 
bart V- Campbell, Case No. 4,241ji. 

Pavments made to the original creditor, after 
notic^ of the assignment of the debt, cannot be 
sixen in evidence in a suit brought by the as- 
signee in the name of the original creditor.— 
Gardner v. Tennison, Case No. 5,238. 

The legal plaintiff has a right to dismiss a 
suit brought in his name by order of a person 
who claims to be his assignee of the right of 
action, and the court will not interfere to pro- 
tect the assignee unless the evidence of the as- 



ASSIGMWIENTS FOR BEWEFIT OF 
CREDITORS. 

§ 1, Requisites and validity— Nature and essentials 

of trust for creditors. § 2, Form and requisites 

of intrument. g 3, Reservations. § 4, Pref- 
erences. § 5, Fraud. § 6, Construction and op- 
eration In general— Property conveyed. § 7, For- 
eign assignments. § S, Appointment and qualiflca- 
tion of assignee. § 9, Riglits and powers of assignee. 
§ 10, Actions by assignee. § U, Rights and remedies 
of creditors- Presentation, proof, and payment of 

claims. § 12, Claims and liens prfor or superior 

to assignment. § 13, Accounting by and compensa- 
tion of, assignee. 

See, also, "Bankruptcy." 

As act of bankruptcy, see "Bankruptcy," g 73. 

Ground of opposition to discharge in bankrupt- 
cy, see "Bankruptcy," §599. 

When fraudulent, see "Bankruptcy, Ss! ^-io, 
250. 

§ 1. SeqLTiisites and validity— KatnTe and 
essentials o£ trnst for creditors. 

An assignment by a person while laboring un- 
der the immediate effects of intoxicivtion will 
not be favored in a court of equity.— Bowen v. 
Clark, Case No. 1,721. 

Qusere, whether one partner can, without the 
assent of the others, make a general assign- 
ment for creditors.- Peai-point v. Graham, Case 
No. 10.877. 

An assignment is void as to the firm property, 
as well as to the individual estate of the non- 
signing members of the firm.— In re Bear, Case 
No. 1,177. 

An assignment of property to creditors, or to 
others for their benefit, is fountled upon a 
good consideration.— Lawrence v. Davis, Case 
No. 8,137. 

An instrument whose effect is to transfer 
propertv beyond the reach of an execution ui 
trust for assenting creditors is withm the 
Pennsylvania statutes regulating voluntary as- 
signments for creditors.- Corn Exch. Nat. Bank 
V Philadelphia Trust. Safe-Deposit & Insur- 
ance Co., Case No. 3,244. 

The executiqji of a deed of assignment .and 
the transfer of the property, under the New 
Jersey assignment act, constitutes the assignee 
a trustee in possession for the equal benofit of 
all creditors.— In re Kimball, Case No. i,til. 

A trust for creditors (Act Ohio March 14, 
1853) will not be implied from a transfer by 
an insolvent, to indemnify a surety, of property 
sufficient only for that purpose.— Coohdge v. 
Curtis, Case No. 3,184- 

An assignment to creditors is not valid with- 
out their assent.— Lawrence v. Davis, Case iSo. 
8,137. 

The assent of creditors to an assignment, 
not stipulating for a release, may be presumed; 
aliter if release stipulated for.— Halsey v. Fair- 
banks, Case No. 5,964. 

Agreement bv part of creditors to take as- 
signment of debtor's property to apply on ac- 
count of debts of all creditors is valid as against 
a creditor not present at the meeting.— Adams 
V. Blodgett, Case No. 46. 

g 2, Form and requisites of instrn- 

ments. • 

One partner may sign and seal an assignment 
for the firm, and it will bind the partnership, 
as a release of the debt.— Halsey t. Fairbanks, 
Case No. 5,964. 



169 (§ 2) ASSiai!fMEi^TS POU BEI^EEiT OE CEEDITORS. {§ 7) 17( 

[Ced. Cas. Digest,] 



Delivery of schedules is not necessary to the 
validity of the assignment. — In xe Kimball, 
Case No. 7,770. 

Sufficiency of inventory and schedule by as- 
signors for benefit of creditors, under Laws N, 
Y. 1877, c. 466, and Laws 1878, c. 318.— In re 
Bear, Case No. 1,177. 

§ 3. ^-^ Reservations. 

On the general validity of assignments made 
by a failing debtor for ih.Q benefit of creditors, 
with various stipulations and conditions. — ^Hal- 
sey V. Fairbanks, Case No. 5,964, 

A provisional stipulation that the creditors 
shall delay their suits against the debtors, or 
else forfeit their claims upon the fund assigned, 
is fraudulent.— Marsh v. Bennett, Case No. 
9,110. 

It seems that an assignment for the benefit 
of such creditors as should release their claims 
within 60 days is valid.^Pearpoint v. Graham, 
Case No. 10,877. 

QuEere, whether, in Hhode Island, an insolv- 
ent assigning only a part of his property for the 
benefit of all his creditors may stipulate for a 
release.— Stewart v, Spenser, Case No. 13,437. 

Qurere, whether an assignment stipulating 
for a release of the debtor is fraudulent. — ^Hal- 
sey v. Fairbanks, Case No. 5,964. 

A stipulation for a release, and that the divi- 
dends of creditors refusing to become parties 
shall be paid to the assignor, does not render 
the assignment fraudulent and void on its face, 
by the law of Rhode Island. — ^Heydock v. Stan- 
hope, Case "No. 6,445. 

If the terms of release are general, its opera- 
tion will be restrained to a release of debts. — 
Halsey v. Fairbanks, Case No. 5,964. 

If the terms of a covenant by creditors to in- 
demnify the debtor against claims under them 
ai'e general, it will be construed a several cove- 
nant by each creditor, and not a joint one by 
all,— Halsey v. Fairbanks, Case No. 5,964. 

The preference of certain creditors upon con- 
dition that they accept a distributive share, 
and release the balance of their debtsi does not" 
invalidate a general assignment for creditors 
under tlie Virginia laws. — ^Wickham v. Dillon, 
Case No. 17,612. 

A general assignment in trust for such cred- 
itors as should become parties thereto and re- 
lease their claims, the surplus to be paid the 
assignor, is void as against dissenting creditors. 
—The Watchman, Case No. 17,251. 

§ 4. ^— Preferences. 

An insolvent debtor may lawfully prefer one 
creditor to another. — Pearpoint t. Graham, 
Case No. 10,877. . 

Preferences to creditors, if not made for 
fraudulent purposes, are valid in Ohio. — Cool- 
idge V. Curtis, Case No. 3,184. 

Preferences are valid in Illinois, not being 
prohibited by statute. — Lawrence v. Davis, 
Case No. 8,137. ^ 

It is not a fraud upon any attaching creditor 
to provide for the payment of all the creditors 
in preference to one who means to attach by 
process the property conveyed. — Halsey v. Pair- 
banks, Case No. 5,964. 

A state law as to the effect of an assignment 
by a debtor in failing circumstances is inap- 
plicable to an assignment -made in another state 
of an instrument executed in the former state, 
— Dundas v- Bowler, Case No. 4,141. 

Construction and effects of Ohio acts of 1824, 
and 1842, in relation to assignments made by 
banks. — Dundas v. Bowler, Case No. 4,141. 

An asflignment with preferences, made by 
t^vo members of a firm, in the absence and 
without the knowledge or consent of the third, 



who had previously refused to give preference, 
is not valid as to him.— Bowen v, Clark, Case 
No. 1,721. 

§ 5. ^— Fraud. 

An assignment is not void because made to 
the clerk of the assignor without requiring 
bond, and permitting a sale on 30 days' credit 
if the assignee deem best.— In re Walker, Case- 
No. 17,063. 

Concealment of a large sum in cash at the 
time of making an assignment renders tie 
instrument of assignment fraudulent and void- 
— Gilkerson v. Hamilton, Case No. 5,424a. 

A general assignment for creditors lieltL fraud- 
ulent, where, from the course of business, tie 
assignor must have had ample assets, but the 
same were not revealed,— Fuller v. Ites, Case 
No. 5,150. . 

An assignment for benefit of creditors by a 
debtor absconding with a large sum of money 
is fraudulent as to creditors where it stipulates 
for a release as a condition of obtaining a pref- 
erence under the assignment— Stewart v. Spen- 
ser, Case No. 13,437. 

•A general assignment for the benefit of cred- 
itors is not invalidated by subsequent Irandu- 
lent acts of the assignor. — ^In re Walker, Case 
No. 17,063. 

Delivery of assets to the assignee before he- 
has qualified himself to take possession by fil- 
ing the inventory and bond is a dEraudulent con- 
veyance.— Gilkerson V. Hamilton, Case No. 5,- 
424a. 

The omission of schedules and inventory "by 
an insolvent merchant maldng an assignment 
is a badge of fraud. — Gilkerson v. Hamilton^ 
Case jNo. 5,424a. 

Payment by an insolvent of a just debt to Ms 
assignee at the time of making the assignment 
is a quasi bribe, and a badge of Irand. — Gilker- 
son V. Hamilton, Case No. 5,424a. 

An assignment, fraudulent as to creditor^ 
does aiot in law oppose any obstacle to the en- 
forcement of their legal rights.^En re Beisen- 
thal, Case No. 1,236. 

§ 6. GonstrtrctioxL and operatiosi in E:en- 
eral — ^Property conveyed. 

An assignment of all the property mentioned' 
in a schedule referred to, which merely enumer- 
ates specific property, affords no presumptioB: 
of a general assignment. — United States V- 
Langton, Case No. 15,560. 

A general assignment is valid for future lia- 
bilities, as well as for debts due, if tiie par- 
ties so intend. — ^Halsey v. Fairbanks, Case No_ 
5,964. 

An assignment of "all the goods, wares, mer^ 
chandises, and personal property of every kind" 
belonging to the assignor, does not pass an in- 
terest under a contract.— Kendall v. AlTny , Case 
No. 7,690. ^^ 

One of the trusts of an assignment was to 
pay "$8,400 in customhouse .bonds, on which " 
M. is surety." M, was surety on bonds for a 
less amount, but the assignor in fact owed such 
bonds amounting to $8,237. Reld, that only 
the bonds on which M. was surety were in- 
cluded.— United States T. Langton, Case No^ 
15,560. 

A claim for damages for collision of a craft 
passes to the assignee under a deed of general 
assignment for benefit of creditors under the 
Ohio statute.— ^Murdoek v. The Emma Graham. 
Case No. 9,940. 

§ 7. — roreign assignments. 

An assignment valid by the law of the state 
where it is made, though void if made in an- 
other state, conveys property in such other 
state.— Caskie v. Webster, Case No. 2,500. 
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A general assignment for the benefit of cred- 1 Creditors levying after, but not those levy- 
by an insolvent residing in another state 



itors _„ _ . . „ . ,, . 

will not protect property at such time in Maine 
from attachment of a creditor resident therein. 
—The Watchman, Case No. 17,251. 

An assignment valid in the state of the as- 
signor's domicile, where it is made, will trans- 
fer goods then in another state, under whose 
law such assignment, if made there, would 
have been invalid.— Wickham v. Dillon, Case 
No. 17,612. 

§ 8. Appointment and q.uallfication of 
assignee. 

Member of firm of attorneys, absent when 
assignment was made to the firm, will be pre- 
sumed to have assented thereto, where he did 
not refuse to act after notice.— Gordon v. Cool- 
idge. Case No. 5,606. . 

An assignment made to two persons, and ac- 
cepted by one, becomes operative as to him. — 
Gordon v. Coolidge, Case No. 5,606. 

Acceptance of the trust by the trustee, who 
was also a creditor, will not entitle him to the 
benefit of the trust, if he has failed to execute 
the release in time. — Pearpoint v. Graham, 
Case No. 10,877. 

§ 9. Riglits and powers of assignee. 

An assignee in insolvency has no right to re- 
tain goods which were in the hands of his as- 
signor for sale on commission, on which the 
latter had a lien as security on accommodation 
acceptances given to the owner after a tender 



mg before, expiration of time to file inventory 
and schedule, under the New York insolvent 
law (Act N. Y. June 16, 1877, § 3) acquire a 
lien where the inventory, etc., is not filed with- 
in the time.— In re Bear, Case No. 1,177; In 
re Croughwell, Id. 3,440. 

Recovery of judgment, and levy thereunder 
prior to the filing of an inventory and bond, 
but after the execution of the assignment, and 
after the assignee has taken possession, create 
no lien under the New Jersey assignment act. 
—In re Kimball, Case No. 7,771. 

A party who purchases a judgment has no 
higher right to impeach a fraudulent assign- 
ment than his assignor had. — Johnson v. Rog- 
ers, Case No. 7,408. 

§13. Accounting Tiy, and compensation 
of, assignee. 

An assignor may, by bill in equity against 
the assignee and the only unpaid creditor, com- 
pel an accounting of the assignee.— Carpenter 
V. Robinson, Case No. 2,431. 

All the creditors must be made parties to a 
bill for an account to fix the amount of a trust 
fund for creditors. Without them, the court 
cannot distribute parts of the fund to those 
who are entitled to them in severalty. — Greene 
V. Sisson, Case No. 5,768. 

The assignee who is put upon inquiry as to 
facts rendering the assignment voidable by 
creditors has no lien, as against attaching 



Of such acceptances and a demand of the goods, creditors, upon the proceeds of the property for 
—Terry v. Bamberger, Case No. 13,837. services or counsel fees.— Hastings v. Spenser, 

Case No. 6,201. 



-Terry 

The assignee may avoid a transaction of the 
debtor for fraud or collusion when the debtor 
could not do so because a party to it.^Whet- 
more v. Murdock, Case No. 17,509. 

§ 10. Actions by assignee. 

Quajre, whether the assignee of an insolvent 
can sue, in his own name, in a foreign juris- 
diction.— Bradford V. Jenks, Case No. 1,769. 

§ 11. Riglits and remedies of creditors — 
Presentation, proof, and pay- 
ment of claims. 

One to whom partners have become individu- 
ally liable may, on an assignment of their indi- 
vidual and firm assets, prove the claim against 
their separate estates and the surplus against 
their joint estate after payment of their joint 
debts.— Drake v. Taylor, Case No. 4,067. 

Where an assignment is made for the benefit 
of such creditors as should release their debts 
within 60 days, a mere offer to release is un- 
availing,— Pearpoint V. Graham, Case No. 10,- 
877. 

§ 12. Claims and liens prior or su- 
perior to assignment. 

A creditor who purchases property from a 
trustee in ignorance of the fraud is not pre- 
cluded from impeaching the assignment— John- 
son V. Rogers, Case No. 7,408. 

Unlawfully preferred creditors have no pri- 
ority as against a mortgagee equally preferred, 
but not enforcing his mortgage to their preju- 
dice.— Bowen V. Clark, Case No. 1,721. 

An assignment for the benefit of all creditors 
is good against subsequent attachments, al- 
though all the creditors are not parties to the 
deed before the attachments.— Halsey v. Fair- 
banks, Case No. 5,964. 

An assignment for the benefit of creditors is 
good against a subsequent attachment, as to 
creditors, who, though not parties, assented 
thereto before the attachment.— ^Brown v. Min- 
turn. Case No. 2,021. 

An assignment for the benefit of creditors 
lield to take priority as against subsequent at- 
tachment of goods held by another on consign- 
ment.— Bholen T. Cleveland, Case No. 1,381. 



ASSISTANCE, WRIT OF. 

§ 1. Nature and gronnds. 

A writ of assistance will be granted where 
defendant refuses to surrender under a decree. 
—Pratt V. Burr, Case No. 11,372, 

ASSOCIATIONS. 

§ 1, Rights of members in property of association. 
§ 2, Mutual dealings of members. § 3, Liability of 
members for debts of association. § 4, Actions. 

See, also, "Building and Loan Associations"; 
"Joint Stock Companies." 

Mutual benefit assurance associations, see "In- 
surance," §§ 196-199. 

§ 1, Kiglits of members in property of 
association. 

On the wrongful expulsion of a member of an 
association having an absolute community of 
property with right of survivorship, held, that 
he should have a decree for his numerical pro- 
portion of the whole capital stock.— Nachtrieb 
V. The Harmony Settlement, Case No. 10,003. 

§ 2. Mutual dealings of memlters. 

A written agreement between th$ members 
of an unincorporated association to relinquish 
all individual interest in the proceeds of their 
joint lahor for the common benefit is valid and 
binding.— Goesele v. Bimeler, Case No. 5,503. 

§ 3. Iiiability of memliers for debts of 
association. 

A stockholder of an unincorporated associa- 
tion is liable in equity for the debts of the as- 
sociation, irrespective of the provisions of the 
bv-laws limiting his liability.— Riggs v. Swann, 
Case No. 11,831. 

§4. Actions. 

Where an unincorporated association of per- 
sons sued in the association name waive pro- 
cess, and appear and answer without objecting, 
they cannot afterwards raise the objection that 
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it was improperly sued.— Deems t. Albany & 
Canal Line, Case No. 3,736. 

ASSUMPSIT, ACTION OF. 

§ 1, Grounds. § 2, Defenses. § 3, Persons UaWe. 
§ 4, Pleading. § 5, Issues and proof. § 6, Evidence. 

See, also, "Account Stated"; "Money Eeceiv- 
"-"'• "Use. and Occupation"; "Work and La- 



ed' , 
l)or." 



§ 1. Grounds. 

There can be no recovery in assumpsit if a 
special agreement be proved.— Krouse v. Deb- 
lois, Case No. 7,937; Rambler v. Cheat, Id. 11,- 
542. 

Assumpsit will lie for money due upon a spe- 
cial contract.— Hyde v. Liverse, Case No. 6,9 < 2. 

Assumpsit will lie for money due under an 
executed contract— Maupin v. Pic, Case No. 9,- 
309. 

Assumpsit will not lie at common law on a 
parol demise.— Wise v. Decker, Case No. 17,906. 

Assumpsit will lie for articles or services com- 
monly cliarged on book account. — Edwards v. 
Nichols, Case No. 4,296. 

Assumpsit lies upon the iudgment of a jus- 
tice of the peace.— Green v. Fry, Case No. 5,- 
758. 

Assumpsit is the oroper form of action at 
common law to recover money paid as usury. 
— Whitaker v. Pope, Case No. 17,528. 

Assumpsit will lie on the indorsement of a 
writing obligatory, the undertaking of the de- 
fendant not being under seal.— Campbell v. Jor- 
dan, Case No. 2,362. 

Plaintiff may recover on a general indeb- 
itatus assumpsit for work and labor done un- 
der a special agreement.— Pipsico v. Bontz, Case 
No. 11,183. 

Assumpsit will not lie for work and labor done 
under a sealed agreement unless the whole work 
has been done according to the contract.— Fresh 
v. Gilson, Case No. 5,112. 

Assumpsit will lie for work done under a 
contract under seal which bad been rescinded 
for failure to comply with its terms, where the 
work was accepted by the other party.— Lee v. 
New Haven, M. & W. B. Co., Case No. 8,197. 

Assumpsit will not lie for work and labor done 
in the lifetime of defendant's intestate under a 
special contract for payment by the conveyance 
of land, without showing fraud in the making of 
such contract— Powling y. Varnum, Case No. 
11,364. 

Assumpsit will lie for the value of work 
done under an agreement under seal, where 
plaintiff has been prevented by defendant from 
finishing the job.— Preston v. Young, Case No. 
11,399. 

A balance remaining due from the due in- 
crease and sale of property received as seciurity 
for a debt and to be accounted for, may be 
recovered in an action at law under a count 
for money had and received.— Jewett v. Gunard, 
Case No. 7,310. 

Assumpsit will lie on interest coupons, not un- 
der seal, attached to railway aid bonds under 
seal, where each coupon contains an express 
promise to pay to bearer, and is signed by the 
proper officer.— First Nat. Bank v, Bennmgton, 
Case No. 4,807. 

Interest coupons attached to a municipal bond, 
and made payable to bearer according to the 
condition of the bond, are not negotiable instru- 
ments, but are mere evidences of interest due on 
the* bond, and assumpsit cannot be maintained 
thereon.— Clarke v. Janesville, Case No. 2,854. 



Where defendant contracted to pay a certam 
sum for each patented article sold, the amount 
received may be recovered on the general count 
for money had and received.— Stanley v. Whip- 
ple, Case No. 13,286. 

"Where proceeds of an execution in a sheriff's 
hands were claimed by the plaintiff in the exe- 
cution and by the United States, and were paid 
to the former, on his agreement to pay them to 
the latter if "the said court" decided they were 
entitled thereto, lield, that assumpsit would lie 
in a federal court in behalf of the United States. 
—United States v. Mechanics' Bank, Case No. 
15,756. 

Assumpsit lies for work done under a sealed 
contract, without previous demand for stock 
agreed to be received in payment. — Hallihan v. 
Washington, Case No. 5,962. 

Assumpsit will not lie for the costs of appeal 
against the person for whose use the appeal was 
prosecuted.— Williams v. Hopkins, Case No. 17,- 
722. 

A promise to account for the proceeds of a bill 
of exchange "as soon as the fate of the bill is 
decided" lield a promise to pay, conditional up- 
on the bill being paid.— Hutz v. Karthause, Case 
No. 6,963. 

A promise to pay a claim out of the proceeds 
of a bill of exchange is not enforceable where 
the bill is protested for nonpayment— Hutz v. 
Karthause, Case No. 6,963. 

§ 2. Defenses. 

An agreement to release a debtor upon his exe- 
cuting a deed is a good defense in assumpsit, 
the deed being executed.— Bartleman v. Doug- 
lass, Case No. 1,073. 

A credit of six months in a note expired be- 
fore suit will not defeat a recovery on the gen- 
eral counts.— Brown v. Noyes, Case No. 2,023. 

§ 3. Persons liable. 

An action for money had and received will 
lie by the holder against the acceptor of a bill 
who received a fund out of which it was pay- 
able.— Grammer V. Carroll, Case No. 5,681. 

§4. Pleading. 

Proper form of declaration in assumpsit— My- 
ers V. Davis, Case No, 9,986. 

In assumpsit for board and lodging and ar- 
ticles furnished, the day stated in the declara- 
tion is not material if the articles were delivered 
and to be paid for before the action was brought. 
— McLaughlin v. Turner, Case No. 8,875. 

One who has fully performed a special agree- 
ment may recover upon a general count — Brock- 
ett V. Hammond,' Case No. 1,916. 

A declaration in assumpsit may be amended 
(in Connecticut) by adding a special count in 
covenant— Lee v. New Haven, M. & W. R. 
Co., Case No. 8,197. 

The declaration on a promissory note in a 
suit in the federal court in New York, drawn 
under the Code of Procedure, lield bad on gen- 
eral demurrer, as a claim of damages is neces- 
sary in asstnnpsit. — ^Brownson v. Wallace, Case 
No. 2,042. 

§ 5. Issues and proof. 

A partnership debt may be given in evidence 
to support a several assumpsit by one of the part- 
ners. — ^Edmondson v. Barrell, Case No. 4,284. 

A promissory note is good evidence, under the 
money counts, in a suit by an indorsee as well 
as by the payee.— Brown v. Noyes, Case No. 2,- 
023. 

A special agreement to do the work at cer- 
tain prices cannot be given in evidence on a 
general indebitatus assumpsit— Farrell v. Knapp, 
Case No. 4,684. 

Although the contract offered in evidence vary 
jErom that stated in the special count, the re- 
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eeipt for the piu-cliase money at the bottom of 
the contract is evidence on the money counts. — 
Jamieson v. Alexander, Case No. 7,203. 

The statute of gaming may be given in evi- 
dence, upon nonassumpsit, without notice. — 
Watson V. Bayley, Case No. 17,276. 

Payment may be given in evidence under non 
assumpsit without notice. — Jeffrey v. Schlasinger, 
Case No. 7,253a. 

Defendant need not niead a former recovery 
to give the same in evidence in an action of as- 
sumpsit or on the case. — ^Lonsdale v. Brown, 
Case No. 8,493; Ridgway v. Ghequier, Id. 11,- 
SIG; Stone v. Stone, Id. 13,488. 

A declaration in general indebitatus assump- i^, ^""^'^ ^^^ ^eorsia law no attacii 
sit for property sold and delivered is not sup- "the recovery of unliquidated dama^ 
ported by evidence of a sale and deliveiy under 
a special contract for a price named. — ^Talbot v. 
Selby, Case No. 13,729. 

Upon a count for a certain sum for work and 
labor, plaintiff must prove an express assumpsit 
for a certain sum,— Farrell v. Knapp, Case No. 
4,68i. 

S 6. Exridence. 

Indebitatus assumpsit will lie apainst a cor- 
poration aggregate upon an account stated by 
their treasurer, without examining him as a wit- 
ness.— Davis V. Georgetown Bridge Co., Case 
No. 3,637. 



ASSUMPTION. 



Of obligation of old firm, see "Partnership," § 

Of risk by employe, see "Master and Servant," 
§ 6. 

ATTACHiViENL 

§ 1, Nature and grounds— Nature Of attachment, 

causes of action, and parties. § 2, Grounds. § 3, 

Property subject to. § 4, Proceedings to procure— Ju- 
risdiction and venue. § 5, Affidavits. § 6, 

Security. § 7, Writ or warrant, g 8, Levy. § 9, Lien. 
§ 10, Priorities. § 11, Custody and care of property 
in general. § 12, Delivery of property on forthcom- 
ing or delivery bond. § 13, Proceedings to support 
or enforce. § 14, Quashing, vacating, dissolution, 
or abandonment. § 15, Claims by third persons. § 
16, Return. § 17, Liabilities on bonds and undertak- 
ings. § 18, "Wrongful attachment. 

See, also, "Execution"; "Garnishment." 

Adoption of state practice by federal courts, see 
"Courts," § 68. 

Effect of proceedings in insolvency, see "In- 
solvency," § 8. 

of removal of cause, see "Removal of Caus- 
es," § 47. 

Exemptions, see "Exemptions"; "Homestead." 

For contempt, see "Contempt," § 4; "Injunc- 
tion," § 39. 

For costs, see "Costs," § 27. 

For failure to return writ of habeas corpus, see 
"Habeas Corpus," S 7. 

In admiralty, see "Admiralty," §g 5S-61, 69. 

Liability of officei", see "Sheriffs and Consta- 
bles," § 3; "United States Marshals," § 16. 

Liens in bankruptcy, see "Banlcrnptcv," §§ 260. 
261. 285. 

Malicious attachment, see "Malicious Prosecu- 
tions," § 1. 

Of partnership property, see "Partnership," § 35. 

Power to issue, see "United States Commission- 
ers," § 1. 

Restraining enforcement of attachment lien, see 
"Bankruptcy," § 285. 

Security for dissolution in admiralty, see "Ad- 
miraltj'," § 69. 

To compel appearance, see "Admiralty," §§ 58- 
61; "Corporations," § 85; "Com-ts," §§ 58, 59. 

attendance of witness, see "Witnesses," 

§ 4. 



Nature and grounds — ^Natnre of at- 
taciiinent, ca-uses of action, and 
parties. 

A foreign attachment is a remedv, and may be 
defeated by any act that bars or takes awav 
the remedy or right to judgment under it.— Ex 
parte Foster, Case No. 4,960. 

A proceeding by attachment is a proceeding 
m rem, and only binds the defendant to the ex- 
tent of the property levied on.— 'VS'esterwelt v. 
Lewis, Case No. 17,446. 

An attachment under Act Md. 1795, e. 56, will 
not lie for a debt under S20.— Dix v. NichoH.-^, 
Case No. 3,926. 

Under the Georgia law no attachment lies for 

„es consequent 
upon the breach of a contract.— Zeroga v. Mc- 
Donald, Case No. 18,212. 

The remedy by a foreign attachment in Penn- 
sylvania cannot be pursued except for a dennuul 
arising under contract, and where the measure 
of damages can be averred.— Fisher v. Consequa, 
Case No. 4,816. 

The remedy by foreign attachment in Penn- 
sylvania may be pursued in an action for breach 
of a contract, made in a foreign conntry by per- 
sons who had never resided in the state, to de- 
liver a quantity of tea of a particular quality.— 
Fisher v. Consequa, Case No. 4,816. 

A foreign attachment for breach of stipulation 
in a charter party cannot be sustained where 
the amount of plaintiff's damages cannot, with 
propriety, be averred or sworn to.— Clark v. Wil- 
son, Case No. 2,S41. 

The proceedings upon attachment, upon an as- 
signed cause of action, must be in the name of 
the legal plaintiff; and all the requisites of the 
statute must be complied with. — Davis v. Wvor, 
Case No. 3,660. 

§ 2. ^— Grounds, 

Attachment lies against absconding debtor un- 
der the Virginia law. — ^Allen v. Greenwood, Case 
No. 222. 

A man who leaves a place to avoid service of 
process, requesting false information to be given 
of his movements, "conceals himself so that pro- 
cess cannot be served upon him," within the 
meaning of the attachment law of Illinois.— 
North V. McDonald, Case No. 10,312. 

It is not necessary that process be first issued, 
or that an attempt should first be made by the 
officer to find him; nor is it material that he i? 
in another county. — ^North v. McDonald, Case 
No. 10,312. 

Antedating a note substituted in place of an 
unexpired credit held a fraud upon grantees, and 
the note no ground of attachment against the 
land conveyed. — ^Briggs v. French, Case No. 
1,871. 

The intent to delay or defraud one creditor 
alone in the disposal of goods by the debtor is 
sufficient ground of attachment. — Correy v. 
Lake, Case No. 8,253. 

§ 3. Property subject to. 

The wages of a seaman are not subject to at- 
tachment.— The John E. Holbrook, Case No. 
7,339. 

Lands are subject to a foreign attachment in 
Pennsylvania.-— Graighle v. Notnagle, Case No. 
5,679. 

Property in the hands of a lienor is not at- 
tachable in a suit against the owner, unless the 
lien is waived. — Meeker v, Wilson, Case No. 
9,392. 

A lien is not attachable as personal property 
OT as a chose in action of the person entitled to 
it.— Meany v. Head, Case No. 9,379. 

A chancery attachment will not lie against the 
effects of a deceased person. — ^Henderson v. Hei-.- 
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derson, Case Xo. 6,353; Patterson v. McLaush- 
Iin, Id. 10,828; Kedfetn v. Itumney, Id. 11,627. 

An order far the attnehment "of tlie property 
of a aerendatit named, issaed as a provisimial 
remedy, prior to judfjment, under the pyoTisions 
of Code Prac. Ky. § 223, «ives the sheriff no au- 
thority to seize property which has Ijeen con- 
veyed to another, on the ground that such con- 
veyance was in fraud of creditors; and such a 
seizure, if made, does not carry the property into 
the custody cff the court— aianier y. Trumbo, 
Case No. 18,309. 

A foreign attachment raav be laid on -prop- 
erty in the hands of the plaintiff in the attach- 
ment, and in such ease no special process is 
^ecessary. — Graighle v. Notnagle, Case No. 
5,6 < 9, 

" Goods in the officer's hands under a distress 
for rent are liable to attachment, at the suit of 
the same landlord, for the rent not yet due.— 
Herbert v. Ward, Case No. 6,398, 

Money awarded under a rule of court cannot 
be attached.— In re Bridgman, Case No. 1,867. 

A judgment rendered in thB federal circuit 
court cannot be attached by process issued out 
of a state court against the plaintiff in the judg- 
ment—Thomas v. Wooldridge, Case No. 13,918. 

If the indorser of a promissory note accept an 
order from the indorsee for the amount of the 
note in favor of a third person, a subsequent at- 
tachment of the money in the hands of the in- 
dorser by a creditor of the indorsee will not 
avail Tiim.— Whetcroft v. White,' Case No. 17,- 
507. 

§ 4. Proceediiigs to procure — Jurisdic- 
tion and venite. 

Under Act 1789, c. 20, § il, a ^foreign attach- 
ment cannot he maintained against the principal 
defendant unless he is an inhabitant of the dis- 
trict where the suit is brought or is found with- 
in it, at the time of service of the process. — ^Rich- 
mond v. Dreyfous, Case No. 11,799. 

It is no objection to a foreign attachment that 
plmntiff has sued ^ut an attachment in another 
state on the same cause ot action.— Clark v. iVil- 
son. Case No, 2,841. 

Quajre, whether a foreign attachment can 
be sustained where plaintiff has sued out an at- 
tachment in another state for the same cause, 
aiid defendant has given bail therein.— Clark v. 
Wilson, Case No. 2,841. 

Proceedings and practice under the foreign at- 
tachment law of Pennsylvania.— Graighle v. Not- 
nagle, Case No. 5,679. 

An attachment under Act Md. 1795, c. 56, 
will lie against lands and tenements in Alexan- 
dria county, D. C.^Hough v. Smoot, Case No, 
6,723. 
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§5. — - Affidavits. 

Sufficiency of ingtroment and affidavit pro- 
duced to the magistrate to "warrant attachment 
under Act lid. 1795, c. 56.-Hard v. Stone, Case 

iNO. 0,U4fa. 

To obtain attachment (Act Md. 1795, c. 56), 
It is not necessary that all -plaintiffs should make 
affidavit nor that they appear to be citizens.— 
Birch V. Butler, Case No. 1,425. 

,, -I'll affidavit to olitain attachment under Act 
Md. 1(95, may be made by one of the co-part- 
ners, and need not state that he is the acting 
partner, nor that the other partners were absent 
—Drake v. Cleveland, Case No. 4,059, 

An affidavit made before a. judge in another 
state IS not good without a certificate of authori- 
■^ to administer the oath.— Bolton t. White 
Case No, 1,616. ' 

The affidavit, m the territory of Arkansas, may 
be made before the clerks of the circuit court- 
James v. Jenkins, Case No. 7,181a. 



In an affidavit to obtain an attachment undor 
Act Jid. 1(95, it is not necessary to state the 
piamtiff to be a citizen of the county of Wash- 
jP^oo^'-rP- C.— Decatur v. Young, Case No. 
3,722; Kurtz v. Jones, Id, 7,954. 

Tr-^^4^«F*^ obtain an attachment under Act 
Md. 1795, c. 56, the. affidavit must be. positive 
as to the amount of the debt— Munroe v. Cocke, 
Case ^^0. 9,928. 

Affidavit held insufficient where the debt arose 
m part upon a note, and the note was not pro- 
duced.— Mills V. Wilson, Case No. 9,616. 

A positive averment, in the words of the stat- 
ute, that "plaintiff's debt was fraudulently con- 
^^^i'jE^^'" ^s sufficient under Laws Minn. 1867, 
c. 66, § 1.— Cheshire Provident Inst. y. Johnston. 
Case No. 2,659. 

It is_ not necessary that the deponent in an 
affidavit upon which an attachment is applied 
for, should swear positively to the fraudulent 
intent of the defendant; facts going to show the 
intent must be stated, and facts reasonably au- 
thorizing a belief of such intent are sufficient- 
Ely V. Hanks, Case No. 4,430. 

Proof of a general intent to dispose of proper- 
ty to -prevent a partieuJar creditor from collect- 
ing his demand by legal proceedings is sufficient 
proof, m An action by such creditor, that be is 
about to do so.— Correy v. Lalte, Case No. 3,253. 

§ 6. — — Security. 

Plaintiff in attachment in a federal court must 
furnish security in the same manner and amount 
?«a ^ith sureties of the same qualifications, as 
If he were proceeding in a state court— Singer 
Mfg. Co. V. Mason, 'Case No. 12,903. 

Tn a chancery attachment in Virginia, the 
court may order the attached debt to be paid 
over to the plaintiff, on his giving security to 
reftmd, etc., although the plaintiff's right may 
be doubtful.— Wilson v. Dandcidge, Case No. 17,- 

Money deposited in court under a stipulation 
to abide the issue in attachment cannot be with- 
drawn, and a bond substituted therefor.- United 
States T. Hutton, Case No. 15,435. 

§ Y. "Writ or xrarrant. 

An attachment against partners, where the 
-tvTit failed to show then: given names, but was 
amended m this particular before the return day, 
^^'^^^^''^•■"'■'^^^"^Ston V. Fire Ass'n, Case No. 
OjIOd. 

The writ and capias may be amended by in- 
serting given names of plaintiffs.— Birch v. 'But- 
ler, Case No, 1,425. 

§8. levy. 

To constitute attachment of personalty as 
against assignee in bankruptcy, officer must take 
actual possession.— In re Ashley, Case No. 581. 

■^-^J^^^ ""^^^^ ^^ attachment satisfies the debt 
If the .property be of sufficient amount, though it 
be wasted by the negligence of the officer.— 
Starr V. Moore, Case No. 13,315; Same v. Tav- 
lor, Id. 13,319. 

An attachment cannot be served in court — Da- 
vis V. Sherron, Case No. 3,652. 

§=9. Idea. 

^ An attachment, on mesne process, is not a lien 
m the sense of the common law.— In re Bellows, 
Case No. 1,278; In re Cheney, Id. 2,636. 

An attachment on .mesne process is onlv a con- 
tingent and conditional charge, until the judff- 
?oRA ^^*^ levy.— Ex parte Foster, Case nS. 

An attachment levied on land fixes the lien 
from the time of the levj-, and a sale under a 
judgment on the attachment relates 'bad; to suCh 
t™e-— Tyrell's Heirs v. Eountree, Case No. 34,- 
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§ 10. Priorities. 

The altachment first served is entitled to pri- 
ority of payment.— Jolmson v. Griffitli, Case 
"No. 7,386; Grigsby t. Love, Id. 5,827. 

Questions as to priority of attacliment and un- 
recorded conteyanees.— Briggs v. French, Case 
No. 1,871. 

The rule applicable to a purchaser claiming 
land, with notice of a prior unrecorded attach- 
ment, does not govern where two creditors are 
proceeding by suit in invitum with knowledge of 
the attachments of each other; and each is en- 
titled to any priority which he can lawfully ob- 
tain.— Kent T. Roberts, Case No. 7,715. 



§ 11. Custody and care o£ property in 
general. 

The nature and kind of possession which the 
officer is bound to keep of personal property to 
save the attachment.— Lewis t. The Orpheus, 
Case No. 8,330. 

Where attached property is lost without the 
neglect of the officer or plaintiff, the loss must 
be sustained by defendant; and a plea that 
property was attached and lost is defective in not 
showing how the loss occurred. — Starr v. Moore, 
Case No. 13,315; Same v. Taylor, Id. 13,319. 

§ 12. Delivery of property on fortlicom- 
ing or delivery 1)ond. 

Effect of redelivery to defendant of property 
taken on attachment under Oiv. Code Or. §§ 178, 
179.— Correy v. Lake, Case No. 3,253. 

A sheriff, who delivers up to defendant the 
attached property before the action is actually 
dismissed, though ordered to do so by plaintiff, 
may be required to account to subsequent at- 
taching creditoig for the value thereof. — Rice v. 
Baldwin, Case No. 11,750a. 

The giving of a bond for possession does not 
prevent defendant from making as full a de- 
fense as if the bond had not been given. — Leh- 
man T, Berdin, Case No. 8,215. 

A bond to prevent the removal of property in 
litigation beyond the jurisdiction of the court 
creates a personal obligation only against the 
obligor.— Lenox v. Notrebe, Case No. 8,246b.. 

Upon attachment of the effects of both and 
each of two joint debtors, bail must be given 
for both, to release the joint and separate ef- 
fects.— ilagee V. Callan, Case No. 8,942. 

Bail will not be received of one only to dis- 
charge his separate goods.— Magee v. Callan, 
Case No. 8,942. 

The court will not, upon affidavit, decide 
whether the effects attached are the joint or 
several property of the defendants. — Magee v. 
Callan, Case No. 8,942. 

See, also, post, § 17. 

§ 13. Proceedinp-s to support or enforce. 

A valid attachment of property within the 
jurisdiction gives a state court power to ren- 
der judgment that an absent defendant, net 
otherwise served, is indebted to plaintiff, and 
to enforce payment by the sale of the prop- 
erty.— Mickey V. Stratton, Case No. 9,530. 

A sale of land of an absent defendant, un- 
der an attachment, is void where the return 
shows that copy of process was posted on the 
premises, but does not show that there was no 
occupant with whom it could have been left. — 
Mickey v. Stratton, Case No. 9,530. 

A personal judgment cannot be rendered 
against defendant on a foreign attachment under 
the Indiana statute of 1838, where defendant 
was not personally served with process, and 
did not appear; and the judgment m such cases 
should be for a sale of the property attached. 
A sale on fieri facias issued on such judgment 
is void.— Wyman v. Russell, Case No. 18,115, 
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Defendants in attachment may appear and 
plead without entering special bail to the ac- 
tion, and then the property attached is consid- 
ered as a substitute for bail.— Gibson v. Scull, 
Case No. 5,400a. 

A judgment in a proceeding by attachment 
is erroneous where the service of the writ does 
not conform to the statute.— James v. Jenkins, 
Case No. 7,181a. 

A judgment in attachment is not to be treat- 
ed as a nullity because the affidavit does not 
appear m the record.- Biggs v. Blue, Case iSo. 
1,403. 

The bill cannot be taken for confessed for 
nonappearance in a chancery attachment if the 
subpoena be served on the principal without an 
affidavit and publication.— Dean v. Legg, Case 
No. 3,709. 

The plaintiff must prove his debt before he can 
obtain judgment of condemnation. (Act Mel. 
1795, c. 56.)— Stephenson v. Giberson, Case Ao. 
13,372. 

In a judgment upon an attachment, interest 
cannot be added.— Power v. Semmes, Case No. 
11,360. 



§14. QuasMng, vacating, dissolution, or 
abandonment. 

An attachment, issued upon a return of non 
est, before the appearance day, will be quashed. 
— Camilioz v. Johns, Case No. 2,343. 

An attachment will be dissolved where defend- 
ant is arrested before its return.— Cox v. Wat- 
kins, Case No. 3,307. 

It is no ground for dismissing a foreign attach- 
ment, instituted in the federal court, that plain- 
tiff had sued out another attachment against the 
defendant in a state court, and afterwards dis- 
continued it.— Fisher v. Consequa, Case No. 4,- 
816. 

The second attaching creditors are entitled to 
the relief against fraud given by Act Mass. Feb. 
21, 1824, though their writ be not returnable 
to the same term of court as the first attach- 
ment.— Lodge V. Lodge, Case No. 8,460. 

An attachment under Act Jld. 1795, against 
the property of a corporation aggregate is dis- 
solved by its appearance without bail.— NicholJ 
V. Savannah S. S. Co., Case No. 10,225. 

An attachment by way of execution is discon- 
tinued if there is no appeararnce at tlie return 
term.— Bank of Washington v. Brent, Case No. 
948. 

An attachment under Act Md. 1795, c. 56, is 
dissolved by the death of the principal defend- 
ant and the appearance of his administrator.- 
Pancost V. Washington, Case No. 10,706. 

§ 15. Claims by tbird persons. 

Rights under an attachment depend on the 
state of the property when the attachment was 
levied.— Clarke v. Chase, Case No. 2,845. 

Trustees in an attachment suit, who unsuccess- 
fully contest a transfer of bank stock on the 
books of the bank on the ground that the sale 
by the debtor was fraudulent as to the attach- 
ment creditor, are liable for costs.— Hubbard v. 
Bank of United States, Case No. 6,815. 

§ 16. Ketnrn. 

When a marshal has several writs of attach- 
ment put into his hands, he must return all the 
propertv, as attached on each of them.— Vio- 
lette V.' Tyler, Case No. 16,955. 

The state court has discretionary power to 
allow a sheriff to amend his return on attach- 
ment by reducing the stated value of the goods 
to the actual value, and its decision is not sub- 
ject to review by the federal circuit court- 
Pierce Y. Strickland, Case No. 11,147. 
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§ 17. liabilities on. Tionds and nndertak- 
ings. 

A judgment against a surety on a delivery 
bond given in attachment proceedings under the 
Tennessee laws is valid, although entered with- 
out notice, and while the surety was a nonresi- 
dent of the state —Kuhn t. McMillan, Case No. 
7,945. 

If the attachment be not sustained, plaintiff, 
though he recovered judgment for his debt, can- 
not resort to the bond given for possession.— Leh- 
man v. Berdin, Case No. 8,215. 

§ 18. "Wrongful attadiment. 

An- oflacer in Massachusetts seizing property 
of a firm on a writ against one partner who 
has no equitable interest in such property is a 
trespasser.— Cropper v. Cobum, Case No. 3,416. 

Reputed ownership by a debtor of goods in his 
possession, in fact belonging to another, will not 
justitr a creditor in attaching them.— Merrill v. 
Ilinker, Case No. 9,471. 

The attaching creditor, by giving bond and 
directing the sheriff to sell, ratifies the act of his 
attornev in directing the attachment.— Murray t. 
Lovejoy, Case No. 9,963. 

Judgment against a sheriff for property wrong- 
fully attached, without full satisfaction, is no 
bar to an action of trespass against the attach- 
ing creditor. Partial satisfaction of such judg- 
ment goes to reduction of damages. — Miurray v. 
Lovejoy, Case No. 9,963. 

The measure of damages for seizure under at- 
tachment of the goods of a third person is their 
value at the time of seizure, with such further 
damages as may be found to have been actually 
sustained by reason of seizure. — Comly v. Fish- 
er, Case No. 3,053. 

ATTORNEY AND CLIENT. 

§ 1, Office of attorney— Suspension and disbarment. 
§ 2, Retainer. § 3, Authority of attorney. § 4, Duties 
and liabilities of attorney to client. § 5, Compensa- 
tion. § 6, Liens. § 7, Offenses by attorney. 

Arguments of counsel, see "Criminal Law," § 
91; "Trial," § 11. 

Attorneys as public officers, see 'Attorney Gen- 
eral"; "District and Prosecuting Attorneys." 

in fact, see "Principal and Agent." 

Competency of attorney as witness, see "Wit- 
nesses," § 35. 

Disclosure of communications, see "Witnesses," 
§ 54. 

Employment of new counsel as ground of con- 
tinuance, see "Continuance," § 7. 

Fees of attorney, in general, see "Costs," § 16. 

— in admiralty, see "Admiralty," § 144. 

in bankruptcy, see "Bankruptcy," § 665. 

Liability of attorney for negligence, see "Ab- 
stracts of Title." 

Misconduct of counsel as grounds for new trial, 

see "New Trial," ^ 3. 
Representation by attorneys in bankruptcy, see 

"Bankruptcy," §§ 20, 330. 
Right of attorney to make aflSdavit in admiralty, 

see "Admiralty," §§ 92, 138. 

to waive question of jurisdiction, see "Ap- 
pearance," § 1. ' 
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Office of attorney^Snspension 
disliarment. 

The circuit court of the District of Columbia, 
may inquire in a summary manner into alleged 
malpractices, and suspend or expel an attorney. 
—Ex parte Burr, Case No. 2,186. 

' The court will strike an attorney from the 
roll for malpractice, though it be not indictable. 
—United States v. Porter, Case No. 16,072. 

A proposition by a lawyer to his client that 
he will visit, with his family, the family of the 
judge, and at such time seek to commit the 



judge in favor of his client, is ground of dis- 
barment. — Ex parte Cole, Case No. 2,973. , 

Name of proctor stricken from the rolls for 
contempt in filing a notice of motion to set 
aside a decree on the ground that the same was 
rendered without any consideration or delibera- 
tion, and was the result "of either prejudice 
or corruption," and in "willful violation of a 
known duty."— In re Hastings, Case No. 6,199. 

The effort of an attorney to secure from cer- 
tain persons, as condition to his consent to their 
appointment as receivers of a railroad, a secret 
promise to appoint certain persons as chief 
officers thereof, is not alone ground of disbar- 
ment-Ex parte Cole, Case No. 2,973. 

Fidelity to the client does not justify an at- 
tempt to evade tiie fair operation of the^ law, or 
to impede the administration of justice. — Ex 
parte Giberson, Case No. 5,388. 

Inciting and encouraging clients, parties to a 
pending litigation, to influence, improperly, ju- 
dicial action by newspaper publications and 
printed circulars disparaging the court, with in- 
tent to intimidate the judges, is ground of dis- 
barment, though the attorney's suggestion is 
not acted upon.— Es parte Cole, Case No. 2,973. 

An information charging such conduct need 
not state the precise mode by which the at- 
torney conveyed such suggestions to the client, 
-Ex parte Cole, Case No. 2,973. 

Nor is it demurrable on the ground that the 
suggestion to the client is a privileged com- 
munication.— Ex parte Cole, Case No. 2,973. 

The discretion to remove or suspend an attor- 
ney should be exercised -with great caution. — 
Bradley v. Tochman, Case No. 1,788. 

§ 2. Retainer. 

An attorney employed by the lender to exam- 
ine the title of property offered as security for 
a loan, though compensated by the borrower, is 
responsible to the lender for the correctness of 
his opinion.— Page v. Trutch, Case No. 10,668. 

An attorney^ may recover for services in a 
litigation ordered to be prosecuted by a city, 
and conducted in its behalf, with notice of his 
employment, where it accepts the benefits there- 
of, though without express contract.^Blake V. 
Elizabeth, Case No. 1,495. 

A party cannot, without the consent of the 
court, substitute a new solicitor for one who 
has had charge of the cause.— Sloo v. Law, Case 
No. 12,958. 

Where a solicitor, who has faithfully dischar- 
ged his duties, is notified that he is discharged, 
and that no fee will be paid him, the fact that 
he sues out an attachment against his client 
for his fees is no ground for ordering his dis- 
charge from" the cause, without payment of his 
fees.— Sloo v. Law, Case No. 12,958. 

§ 3. Anttority of attorney. 

The appearance of an attorney in a cause is 
received as evidence of his authority, and no 
additional evidence is required. — Baldwin v. 
Wylie, Case No. 18,228. 

Warrant of attorney to appear is not neces- 
sary.— Bank of the United States v. Roberts, 
Case No. 934. 

An affidavit on information and -belief, with- 
out stating the grounds of the belief, that an 
attorney had no authority, is not a sufficient 
foundation for a rule against the attorney to 
show his authority.— Standefer v. Dowlin, Case 
No. 13,284a. 

If defendant insists upon it, plaintifiPs attor- 
ney must file his warrant of attorney as evi- 
dence of authority to bring the suit.— King of 
Spain V. Oliver, Case No. 7,814. 

Attorneys at law, having confided to them by 
creditors a discretionary power to collect a debt, 
may, in thQ exercise of their discretion, bind 
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their clients by assent to an assignment for 
the benefit of creditors. — Gordon v. Coolidge, 
Case No. 5,600. 

The court will not, on the motion of one at- 
torney, order the names of other attorneys, 
whose appearance has been entered, to be 
stricken off the docket. — ^Eriko v, Bomford, 
Case No. 4,517. 

The court will not enforce the private agree- 
ments of counsel. — Moore v. Dulany, Case No. 
9,758. 

The submission of a controversy to arbitra- 
tion by an attorney binds the client. — Denny v. 
Brown, Case No. 3,805. 

A party will not be held responsible for the 
conduct of his counsel in acting withoat proba- 
ble cause, if not directed by him, nor for his 
counsel's malice, unless he attempts unjustly 
to take advantage of his act. — ^Burnap v. Al- 
bert, Case No. 2,170. 

An attorney employed, not to attend to all 
his client's legal business, but to collect a par- 
ticular debt, is a special, as opposed to a gen- 
eral, agent; and those dealing with him axe 
bound to ascertain the extent of his authority. 
— Williamson v. Eiehardson, Case No. 17,754. 

The counsel in a case has power to enter into 
a stipulation for the entry of a decree against 
his client.— Farmers' Trust & Canal Bank v. 
Ketchum, Case No. 4,670. 

An attorney has exclusive control of the con- 
duet of his client's suit, and neither the client 
nor his attorney in fact can sign a stipulation 
for a continuance. — Niglitingale v. Oregon Cent. 
Ry. Co., Case No. 10,264. 

An attorney employed to collect a claim, after 
entry of judgment, satisfied the same on re- 
ceiving a less amount, which he failed to pay 
over. Held, that the satisfaction would be set 
aside on condition of the indorsement on the 
judgment of the amount paid. — Pierce v. 
Brown, Case No. 11,143. 

A proctor in admiraltj' cannot release or com- 
promise his client's debt without special au- 
thority, but an insuflBcient amount paid in set- 
tlement is a discharge pro tanto. — Bates v. 
Seabury, Case No. 1,104. 

An attorney may confess judgment for his 
client in an action on contract. — Denny v. 
Brown, Case No. 3,805. 

A ratification of the proceedings of an at- 
torney in a suit is not valid to bind the client 
unless it is made with a full knowledge of all 
the material facts. — Williams v. Reed, Case 
No. 17,733. 

§ 4. Duties and lia"bilities o£ attorney to 
client. 

An attorney is justified in acting according 
to a decision of a state supreme court, though 
it is afterwards reversed by the United States 
supreme court. — Marsh v. Whitmore, Case No. 
9,122. 

It is not gross negligence in an attorney to 
unite in one suit debts secured and debts unse- 
cured, for the moneys made on execution will 
be applied first to the unsecured debts. — Wil- 
liams V. Reed, Case No. 17,733. 

An attorney at law is not liable to a suit for 
moneys collected or for interest until demand, 
directions to remit, or some equivalent act. — 
Sneed v. Hanly, Case No. 13,136. 

An attorney is bound to disclose to his client 
if he has any adverse retainer which may afiEect 
his own judgment or his client's interest;, but 
the concealment of the fact is not a necessary 
presumption of fraud. — ^VVilliams v. Reed, Case 
No. 17,733. 

An attorney chargeable with negligence is 
liable only to the extent of the injury his client 



has received. — Suydam v. Vance, Case No. 13,- 
657. 

An attorney at law cannot avail himself of 
the statute as to moneys collected for his client, 
until demand, directions to remit, or some 
equivalent act— Sneed v. Hanly, Case No. 13,- 
136. 

Attorneys, in the exercise of their proper func- 
tions as such, are not liable for their acts when 
performed in good faith to protect clients' inter- 
est.— Campbell r. Brown, Case No. 2,355. 

An attorney, who enters an appearance, with- 
out authority, is answerable in damages, for the 
injury he may thereby have occasioned the par- 
ties.— Field V. Gibbs, Case No. 4,766. 

See, also, ante, § 2. 

§ 5. Compensation. 

A contract for a contingent compensation of 
7% per cent, for collecting and distributing an 
estate of $800,000, Jield not unconscionable. — Ex 
parte Plitt, Case No. 11,228. 

Amount of attorney's charges where there 
were 11 suits, involving the same questions, with 
identical pleadings. — Ferrett v. Atwill, Case No. 

4,747. 

Where several attorneys appear for defend- 
ants, the attorney's fee in the bill of costs will 
be equally divided among them. — Huxst v. Dur- 
nell, Case No. 6,928. 

Attorneys are entitled, in the absence of con- 
tract, to recover a quantum meruit for profes- 
sional services. — Newman v. Keffer, Case No. 
10,177. 

A proctor may maintain a suit in admiralty 
for his costs or fees. — McDonald v. The Cabot, 
Case No. 8,759. 

An action at law will not lie by a counselor 
of the circuit court of the District of Columbia, 
for his fees as such, even under an express 
promise; otherwise as to an attorney. — Law v. 
Ewell, Case No. 8,127. 

Counsel fees, as such, are not recoverable 
without express agreement, but otherwise as to 
reasonable fees and expenses. — Blake 'f. Eliza- 
beth, Case No. 1,495. 

See, also, ante, § 2. 

§ 6. Iiiens. 

An attorney cannot acquire a lien for his com- 
pensation upon a judgment obtained by him. 
unless he has a special agreement as to the 
amount thereof. Civ. Code Or. § 1012.— In re 
Scoggin, Case No. 12,511. 

A mere debt due by the adverse party to the 
client of the attorney is not money in the hands 
of such party, within Civ. Code Or. § 1012, subd. 
3, upon which the attorney can acquire a lien. — 
In re Scoggin, Case No. 12,511. 

Attorney lield entitled to a lien upon notes of 
the client in his hands for counsel and solicitor's 
fees in suit not relating thereto. — ^In re Brown, 
Case No. 1,984. 

The court will uphold the proctor's right to 
costs awarded against acts of the principal to his 
prejudice.— Collins v. Hathaway, Case No, 3,014. 

A proctor for libelant in admiralty may pro- 
ceed for costs after a clandestine settlement be- 
tween the parties without his consent, after suit 
commenced. — Angell v. Bennett, Case No. 387; 
Collins V. Nickerson, Id. 3,016; The Planet, Id. 
11,204; The Sarah Jane, Id. 12,348; The Vic- 
tory, Id. 16,937; Trask v. The Dido, Id. 14,142; 
Johnson v. A Raft of Spars, Id. 7,370a. 

A proctor who in such case intends to con- 
tinue the suit to recover costs must give distinct 
notice to claimant or respondent. — ^The Sarah 
Jane, Case No. 12,348. 

TTie proctor of a seaman may proceed with his 
suit for wages where the master of the vessel 
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«ecretlT settles Tvith the seaman after summons 
sued out, with knowledge thereof, and of .the 
fact of an assignment to the proctor.— Bldridge 
V. The Ashley, Case No. 4,333. 

Where the master on whom a libel has been 
served for seamen's wages pays the wages over 
at once on garnishment from a state court, ^at 
the request of the seamen, without any notice 
to their proctor in admiralty to enable him to 
secure his costs and fees, he renders himself lia- 
hle therefor.— McDonald v. The Cabot, Case No. 
«,759. 

In a suit in admiralty for a personal tort, a 
-compromise between the parties before decree 
will bar a further suit by libelant's- proctor to 
■obtain the costs.— Peterson v. "Watson, Case No- 
ll ,037; Pureell t. Lincoln, Id. n,47l. 

A notice by the proctor to respondent that, in 
<;ase of a compromise, he will be held Ii^le for 
the costs, is ineffectual.— Peterson v. Watson, 
<3ase No. 11,037. 

Where payment of a claim to an assignee 
thereof by officers of the government will defeat 
an attorney's lien upon the fund, .the court will 
enjoin the assignee from demanding payment 
without the attorney's consent.— Key v. Banlc 
-of United States, Case No. 7,746. 

A client can change his solicitor whenever he 
pleases, subject to the solicitor's hen. But the 
lien does not extend so far as to enable the so- 
licitor to stay or delay the proceedings m the 
■suit.— Isaacs T. Abraham, Case No. 7,094. 

Where a proctor, in conducting a suit in rem 
for wages, to recover his costs, after a settle- 
ment without bis knowledge with the hbelant, 
makes unnecessary litigation, the cost thereof 
mav be set off against his claim.— The Victory, 
€ase No. 16,937. 

^ 7. Offenses Tiy attorney. 

Upon an indictment for barratry, no evidence 
■can be given of speciffc acts without notice^giv- 
-en before the trial.— United States v. Porter, 
Case No. 16,072. 

ATTORNEY GENERAL 

■§ 1. Antliority. , . . 

Conip. Laws Nev. § 2778, does not authorize the 
attornev general to appear for state generally, in 
actions" against officers in individual capacities, 
so as to bind state.—Adams t. Bradley, Case 
No. 48. 

A direction given by the attorney general to a 
^strict attorney in respect to his official action 
in regard to an indictment cannot control the 
court.— United States v. Davis, Case No. 14,923. 

AUCTIONS AND AUCTIONEERS. 

§ 1, License and bond of auctioneer. § 2, Liability 
-Of auctioneer. § 3, Conduct and validity of sale. 

Eofiuireraents of statute of frauds, see "Frauds, 
Statute of," § 3. 

•§ 1. Ificense and "bond o£ auctioneer. 

An auctioneer's bond given to the corporation 
of Georgetown, D. C, by its corporate name, 
7idd void. — Georgetown v. Baker, Case ^o. 
5,342. 

The license must be under the corporate seal. — 
■Georgetown v. Baker, Case No. 5,342, 



- In detit on an auctioneer's bond for failure to 
pay over money, it may be pleaded that the auc- 
tioneer's liability has not been established by 
judgment.— Alexandria t. Moore. Case No. loo. 

§ 2. LiaTjility of anctioneer. 

An auctioneer limited as to price is hable if ne 
sell at a less price.- Williams v. Poor, Case No. 
17,732. 

§ 3. Conduct and validity of sale. 

Where the last bid before the purchaser s on 
a sale at auction is a real bid, and the judgment 
of the real bidders and the purchaser has not 
been blinded by previous sham bids, the fact 
that the seller employed sham bidders will not 
render the sale invalid.— Veazie v. Williams. 
Case No. 16,907. 

An association of individuals may purchase at 
an auction sale of public lands.— Piatt v. Oliver, 
Case No. 11,114; Id. 11,115. 

A party who is not himself injured thereby 
cannot defeat the title of the purchaser at a sale 
by auction of public land, by showing a combi- 
nation to prevent competition in biddmg.— Root 
: V. Shields, Case No. 12,038. 

After the lapse of five years, where the prop- 
erty has greatly depreciated in value, a bill can- 
not be maintained to set aside a sale by auction 
by defendant's agent on the ground of fraudu- 
lent by-bidding which enhanced the price, but 
which was without defendant's knowledge or 
connivance.— Veazie v. Williams, Case No. 10,- 
907. 

AUDITA QUERELA. 

§ 1. Judgments suTijeot to review. 

The proper remedy for persons aggrieved, by 
proceedings under a judgment obtained against 
a testator is an audita querela, or by^obtainmg 
a rule of court to stay proceedings.— Wilson v. 
Watson, Case No. 17,847. 



AUTHORITY. 

Of agent in general, see "Principal and Agent," 
§§ 4-7, 17-31. .^^ ^. „ „ „_ 

of corporation, see "Corporations, §„^5, 

Of attorney, see "Attorney and Ghent, § 6. 

Of corporate officers or agents, see Corpora- 
tions," § 35. „_ ^ , ., 

Of justice of the peace, see "Justices of the 
Peace " §§ 3—7. 

Of masters of vessels, see "Shipping," §§ 75-77. 

AUTREFOIS ACQUIT AND CONVICT. 

Plea of, see "Criminal Law," § 49. 

AVERAGE. 

General average, see "Shipping," §§ 223-243. 
luriscUetion of admiralty, . see "Admiralty, § 
11. 

AVOIDANCE. 

Pleading matter in avoidance, see "Pleadingj" 
§ 34. 

AWARD. 

See "Arbitration and Award," §§ 4, 5. 
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BAGGAGE. 

Of paiisenger, see "Carriers," §§ 49-51; "Ship- 
ping," § 204. 

BAIL. 

I. IN CrVIL ACTIONS. 

§ 1, "When bail will be required. § 2, Waiv- 
er o£ bail. § 3, Proceedings in giving and tak- 
ing bail. § 4, Affidavit or certificate to hold 
to bail. § 5, Jlotion to appear without bail or 
for discharge on common bail. § 6, Amount 
of bail and motions to reduce. § 7, Sufficien- 
cy of sureties. § 8, Justification of sureties. 
§ 9, Rights and liabilities of sureties. § 10, 
Discharge or exoneration of sureties. § U, 
Surrender of principal. § 12, Motion to quash 
bail bond. ■ § 13, Proceedings to enforce bonds 
or recognizances. 

II. IN CRIMINAL. PROSECUTIONS. 

§ 14, Right to release on bail. § 15, Amount 
of bail. § IS, Jurisdiction and authority to 
admit to bail. § 17, Bond, undertaking, or 
recognizance. § 18, Breach of bond or recog- 
nizance. § 19, Relief from forfeiture and mo- 
tions to remit § 20, Discharge of bond or 
recognizance. § 21, Discharge or exoneration 
of sureties. § 22, Actions on bonds or recog- 
nizances. 

Excessive tail, see "ilalicious Prosecution," § 1, 
In admiralty, see "Admiralty," § 67. 
In bankruptcy, see "Bankruptcy," § 142. 
Powers and duties of marshal, see "United 

States Marshals," § 19. 
Taxation of expenses for proeuriuff, see 

"Costs," § 22. 

I, IN CIVIL ACTIONS. 

§ 1. 'When bail vnll be required. 

Special bail may be required in cases of tort 
as well as in cases of contract, and without 
affidavit as to the true amount of the debt or 
damage. — Parkhurst v. Kinsman, Case No. 10,- 
761. 

Bail cannot be required of a feme covert in 
a civil action. — Henry t. Cornelius, Case No. 
6,380. 

Special bail will be required in an action of 
covenant for rent, upon a proper affidavit. — 
Wager v. Lear, Case No. 17,034. 

Bail required in trespass for cutting up a 
scow. — ^Voss V. Tuel, Case No. 17,015- 

Bail not required in debt on bond with col- 
lateral condition. — Barbour v. Russell, Case No. 
971. 

Special bail refused to be ordered in debt on 
a replevin bond, although there had been judg- 
ment for a return, etc. — ^Jenkins v. Porter, Case 
No. 7,274. 

A defendant discharged under a state in- 
solvent law may appear in the District of Co- 
lumbia, and discharge an attachment, with- 
out giving special bail. — Davis v, Marshall, 
Case No. 3,641. 

Defendant cannot appear to a chancery at- 
tachment in Virginia without giving bail. — 
Mayor and Commonalty v. Cooke, Case No. 9,- 
358. 

In a common-law attachment, under Act Va. 
Dec. 26, 1782, § 6, the court may, in its discre- 
tion, suffer the principal defendant to appear 



without bail at the first term after the return 
of the attachment, to plead to the jurisdiction, 
without discharging the attached effects. — Locke 
V. Cannon, Case No. 8,440. 

In ordinary cases of libel, special bail is not 
required without some special reason other 
than the publication of the libel itself. — ^AVitliers 
V. Thornton, Case No. 17,918. 

_A resident of Alexandria may be held to spe- 
cial bail :n Washington in an action of debt 
founded upon a judgment in an action of debt 
in '^''irginia in which bail was given, although 
no previous writ had been issued against the 
defendant in Alexandria county. — Gordon v. 
Lindo, Case No. 5,616. 

Bail will not be required to be given by the 
defendant in an action by his immediate in- 
dorsee while another action is pending against 
him by a more remote indorsee, and it appears 
that the name of the plaintiff has been stricken 
from the note by the subsequent indorsee. — 
Johnson v. Harris, Case No. 7,387. 

In an action upon a bond, where defendant 
offered to appear without bail, heUl, that he 
could not a'ppear without bail until he should 
be committed for want of bail, when he might 
appear and plead in custody, — Aldridge v. 
Drummond, Case No. 156. 

If bail ha's not been required upon the cap. 
ad resp., it will not be required upon setting 
aside the office judgment Avithout affidavit. — 
Gordon v. Riddle, Case No. 5,619: Shean v. 
Towers, Id. 12,731. 

Defendant will be held on bail, notwithstand- 
ing the discontinuance of an action for the 
same cause in the state court in which he was 
discharged on common bail, where the pro- 
ceedings do not appear to be vexatious. — Par- 
assel V. Gautier, Case No. 10,709. 

Where defendant has been discharged under 
the state insolvent law from a debt contracted 
in the state, he will be discharged on common 
bail. — Read v. Chapman, Case No. 11,605. 

Probable cause, on oath, must be set forth, 
to justify the court in holding defendant to 
special bail, under Act Feb. 26, 1795. — Leonard 
V. Caskin, Case No. 8,237. 

Where there is no declaration, special bail 
will not be required unless plaintiff appears 
at the return of the writ. — Thompson v. Care- 
nough, Case No. 13,947. 

If defendant offers to appear on the calling 
of the appearance docket, time will not be 
given to procure an affidavit to hold him to 
special bail. — ^Meade v. Roberts, Case No. 9,374. 

Defendant is entitled to the whole of the re- 
turn term to give special bail. — Rhodes v. 
Brooke, Case No. 11,747. 

In Virginia, special bail in an action of debt 
upon judgment rendered in one or the other 
states cannot be required by the indorsement 
of an attorney. — Wray v. Riley, Case No. 18,- 
060. 

§ 2. Waiver o£ bail. 

By the Pennsylvania practice, filing the dec- 
laration befoi'e the return of the writ is not 
a waiver of bail. — ^Bobyshall v. Oppenheimeiv 
Case No. 1,589. 

§ 3. Proceedings in giving and taking 
bail. 

If the affidavit to hold to bail is sufficient, 
the court will not, on a motion to appear with- 
out bail, inquire into the merits. — Lavertv v. 
Snelling, Case No. 8,124; Lee v. Gamble, Id. 
8,189; Parassel v. Gautier, Id. 10,709. 
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But a positive affidavit of debt does not pre- 
clude tbe court from inquiring into the cause 
of action.— Oliver v. Parish, Case No. 10,500. 

To hold the defendant to bail in debt on a 
bond, the bond need not be produced until oyer 
demanded, if there be a sufficient affidavit of 
debt.— Day v. Hackley, Case No. 3,679. 

§4. Affidavit or certificate to liold to 
bail. 

An affidavit to hold to bail must be positive 
as to the indebtment. The opinion or belief of 
the affiant is insufficient.— Jolly v. Rankin, 
Case No. 7,440; Nelson v- Cutter, Id. 10,104; 
Smith V. Watson, Id. 13,124; Wright v. Cogs- 
well, Id. 18,074. 

But where there is such positive averment, 
the source of the knowledge need not be stated. 
—Postley V. Higgens, Case No. 11,304. 

An affidavit to hold to bail in Ohio need not 
state that the affiant is a citizen of any other 
state.— Cooper v. Bungler, Case No. 3,192. 

An affidavit in the form required by Act Md. 
1729 held sufficient to hold defendant to bail 
in District of Columbia.— Graham v. Konka- 
pot. Case No. 5,670. 

The affidavit to hold to bail must show that 
the debt was due > at the time of issuing the 
capias.— Hill v. Myers, Case No. 6,496. 

Aii affidavit to hold to bail for assault and 
battery must state a specific injury and the 
amount of damages. — Mecklin v. Caldwell, 
Cases Nos. 9,388, 9,387. 

Where, in slander, the affidavit is positive 
as to the damages sustained, it is not a valid 
objection thereto that the speaking of the words 
is averred on information and belief.— Stettinius 
V. Orme, Case No. 13,386. 

Bail, in an action for slander, will be required 
where the words were maliciously uttered, and 
it appears that the defendant is a transitory 
person, and about to leave the district, although 
the plaintifE does not swear positively as to 
the damages.— Doyne v. Barker, Case No. 4,- 
055. 

In slander, appearance bail is not required if 
the affidavit does not state the words spoken, 
and that defendant is about to leave the dis- 
trict.— Lanstraaz V. Powers, Case No. 8,078. 

In a suit upon protested bills of exchange, 
the court will not require an affidavit of the 
amount due upon the bills to hold defendant to 
special bail.— Bobbins v. Upton, Case No. 11,- 
886. 

■ Where the plaintiff filed, as his cause of ac- 
tion, a promissory note of A., and an affidavit 
by an indifferent witness that B. acknowledged 
to him that he was a partner with A. in the 
transaction and equally liable for the debt, B. 
was held to bail.— Miller v. Wheaton, Case No. 
9,595. 

Affidavit that account "is just and true as 
stated, and no part thereof has been paid," is 
sufficient to hold defendant to bail.— Clarke v. 
Druet, Case No. 2,850. 

An affidavit that defendant is justly indebted 
to plaintiff in a sum certain for goods sold and 
delivered to a third person upon defendant's 
written guaranty is sufficient to hold to bail. — 
Laverty v. Snelling, Case No. 8,124. 

Where an account is headed, "A. to B., dr., 
for articles furnished by his direction, and he is 
to be answerable for the payment thereof," and 
an affidavit of the plaintiff is indorsed on the 
account "that the within account is just and true 
as stated," such account and affidavit are not a 
sufficient affidavit to hold to bail.— Travers v. 
Hight, Case No. 14,151. 

In an action by an administrator, his affidavit 
"that the above account is truly extracted from 
the books of the deceased, and that he believes 



the same to be a just and true account, and 
that since the death of the intestate he has re- 
ceived no part thereof," is sufficient to hold to 
bail.— McLaughlin v. Johns, Case No. 8,8 a. 

In an action upon the case for selling negroes 
out of the neighborhood contrary to agreement, 
the defendant will not be held to special bail up- 
on an affidavit stating the breach of the agree- 
ment and the belief of the plaintiff that he has 
sustained damage to a certain amount— Young 
V. Palmer, Case No. 18,170. 

In an action for money lent, an affidavit to an 
account "that the above account, as stated, is 
just and true, and that the plaintiff has not 
received any part, parcel, or satisfaction for 
the same," but does not state that the plain- 
tiff has received no security, is sufficient to 
hold to bail.— Young v. Moriaty, Case No. 18,- 
167. 

The affidavit to hold to bail must be strictly 
construed, and, must state the indebtedness posi- 
tively, and specify the exact amount due, leaving 
nothing to inference.— Robinson v. Holt, Case 
No. 11,955. 

An affidavit charging defendant as follows: 
"1809, Oct. 5. To goods per bill, $19.89,"— is 
insufficient— Bartleman v. Smarr, Case No. 1,- 
074. 

■ A certificate in the usual form, by the treasury 
officials, that a certain balance is due by the 
defendant to the United States, is not sufficient 
cause for bail.— United States v. Smith, Case 
No. 16,331. 

§ 5. Motion to appear xvitliOTit "bail or 
for diseliarge on common bail. ■ 

The court will not decide upon the merits, on a 
motion to appear without bail.— Day v. Hack- 
ley, Case No. 3,679. 

A motion, made before the appearance day, 
to appear without bail, will not be heard if 
the defendant be not in actual custody.— Olive 
V. Mandeville, Case No. 10,488. 

On motion to discharge on common bail, the 
court will not decide doubtful questions of citi- 
zenship, or the effect of a discharge in insolven- 
cy upon debts contracted in another state.— Knox 
V. Greenleaf, Case No. 7,909. 

§ 6. Amount of bail and motions to re- 
duce. 

In an action upon the ease for a libel, where 
the damages were laid at $20,000, and the plain- 
tiff in his affidavit averred damages to the 
same amount the court required the bail to jus- 
tify to the amount of §500.— Mayo v. Smith, 
Case No. 9,355. 

The ad damnum in the writ and the sum de- 
manded in the dedaration are guides tq the sher- 
iff; but the amount may be reduced on motion 
on affidavit showing it to be unreasonable.— 
Parkhurst v. Kinsman, Case No. 10,761. 

If another suit is pending elsewhere for the 
same cause of action, special bail will be re- 
duced to a nominal sum, or only common bail 
allowed. — Parkhurst v. Kinsman, Case No. 10,- 
761. 

In actions on the case for uncertain damages, 
the court will mitigate the bail according to cir- 
cumstances. — Sanderson v. Serat, Case No. 12,- 
300. 

A set-off cannot be shown, to mitigate the 
amount of bail.— Bobbins v. Upton, Case No. 11,- 
886. 

When a bond for the payment of money is 
filed, an affidavit to hold to bail is not necessary, 
and the court will not mitigate the bail upon affi- 
davit that the whole is not due, nor receive as 
bail persons not resident in the district.— Lee v. 
Welch, Case No. 8,204. 

On motion to reduce special bail the court will 
not decide the question of jurisdiction.— Park- 
hurst v. Kinsman, Case No. 10,761. 



191 (§7) 



§ 7. Sii£S.ciency of sureties. 

The adtniuistrator of appearance bail cannot 
be allowed to appear as appearaaee bail and 
plead for tbe principal.— Fiuley t. McCarthy, 
Case No. 4,794. 

Bail residing in Alesandria county cannot be 
received in an action in Washington county. — 
C<Miuingham t. Laeey, Case No. 3,116. 

A recognizance of bail taken out of court is 
only de bene esse, and plaintiff may object to 
the sufficiency of the bail on return of the writ 
aud recognizance.— Poe t. Mounger, Case No. 
11,240. 

If special bail be taken out of court by two 
justices of the peace by recognizance, there" must 
be two sureties.— Thomas t. Elliot, Case No. 
13,896. 

§ 8. Justification of sureties. 

No justification of bail is necessary where it 
is entered for the purpose of making a surrender. 
—Stockton V. Throgmorton, Case No. 13.463. 

Marshal may justify appearance bail at second 
term after exception taken at the rules.— Brent 
v. Brashears, Case No. 1,836. 

§ 9. Rights and liabilities of sureties. 

Special bail for tbe stay of eseci. On before 
a justice of the peace become liable to pay the 
debt in case it is not naid by the principal, or 
made out of his property, on the issuing of exe- 
cution at the expiration of the stay; and noth- 
ing can discharge the bail except payment of 
the judgment.— Wilson v. Eads, Case No. 17,- 
801a. 

The engagements of special bail and appearance 
bail are of a different nature. Because the for- 
mer may deliver up the principal before the sec- 
ond sci. fa,, it does not follow the latter may 
do so.— Bobyshall v. Oppenheimer, Case No. 1,- 
590. 

The imdertaking of the appearance bail can 
be fulfilled only by defendant's giving special 
bail, if so ruled, and that bail justifying, if ex- 
cepted to.— Bobyshall v. Oppenheimer, Case No. 

1,589. 

Bail may follow their principal into another ju- 
risdiction, and take him out of the custody of 
another person who has subsequently become" bail 
in the latter jurisdiction.— Sharpless t. Knowles, 
Case No. 12,712. 

See, also, post, § 11. 

§ 10. I»iscliaEg:e or exoneration of sure- 
ties. 

T^lien bail become fixed, they cannot be dis- 
charged from liability, either by the surrender, 
bankruptcy, or arrest of the principal on a ca, 
sa.— Dowlin v. Standifer, Case No. 4,041a. 

The discharge of the principal under the in- 



BAIL, I. (g 12) 19l! 

[Fed. Cas. Digest.] 

insolvency before the bail was fixed, will be or- 
dered to be canceled.— Bussaid v. Warner, Case 
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Discharge of the principal under a commission 
of bankruptcy issued after return of sci. fa. 
against bail is no discharge of bail.— Bennet v. 
Alexander, Case No. 1,310. 

Bail will not be exonerated upon scire facias, 
by the discharge of the principal under the 
iusolveuf act (2 Stat. 237), unless the dischai^e 
was before the appearance day of the first scire 
facias returned executed, or of the second re- 
- turned niliil.— Munroe t. Towers, Case No. 9,- 

A discharge of the prineipaj under an insol- 
vent law is ineffectual to release the bail when 
not produced until the third term after the re- 
turn of a sci. fa. against the bail.— Boyer v. The 
Wisconsin and The Hector, Case No. "1.75(5. 

A note given by the bail, on being taken on 
execution, where the principal was discharged in 



No. 2,229. 

Where defendants are not liable to be im- 
prisoned on the judgment, the special bail is 
not bound to surrender them in his discharge.— 
Beers v. Haughton, Case No. 1,230. 

Bail is not discharged by a, discontinuance of 
the suit at the rules, if it be reinstated.— Gads- 
by v. ^Miller, Case No. 5,167. 

Bail are discharged by an amendment adding 
a cause of action which could not be given in 
evidence upon the original declaration, or which 
is not contained in the affidavit to hold to bail. 
— Hyer t. Smith, Case No. 6,979. 

An amendment conforming the declaration to 
the cause of action upon which the bail was 
given will not authorize the discharge of the 
bail.— Carrington v. Ford. Case No. 2,449. 

After scire facias returned, tlie bail will be ex- 
onerated if the principal be confined in the pen- 
itentiary of one of the states before any exe- 
cution returned against him, and so continue to 
be confined until the return of the scire facias. 
— Wormsley v. Beedle, Case No. 18,049. 

An exoneretur on the bail piece, on the ground 
that the defendant was confined in the hospital 
as a lunatic, refused.- Bowerbank v. Pavne. 
Case No. 1,727. 

The court will not receive, upon motion to ex- 
•onerate bail, evidence of fraud in contracting 
the debt.— Burns v. Sim, Case No. 2,184. 

A discharge of the appearance bail, arrested 
upon a joint ca. sa. against him and his prin- 
cipal, does not release the principal. — Watson v. 
Summers, Case No. 17,289. 

§11, Surrender of principal. 

Bail cannot surrender their principal before a 
judge at chambers.— Baxter v. Biavs, Case No. 
1,123. 

On surrendering his principal, the bail must 
give notice to the creditor. — Mavnadier t. 
Wroe, Case No. 9,351. 

A surrender of the principal will not be re- 
ceived after tlie return term of the sci. fa. 
against the bail. — Boyer v. Herty, Case No. 1,- 
753. 

The court will not relieve the appearance bail, 
upon his delivering the principal in court, unless 
he put in and perfect special bail. — Bobyshall v. 
Oppenheimer, Case No. 1,590. 

If the special baU surrender tlie principal, who 
has been discharged under an insolvent law, 
the court will discharge the principal from cus- 
tody. — ^Richardson v. Mclntyre, Case No. 11,789. 

Where, in such case, he has given special bail, 
the court will order an exoneretur to be entered 
on the bail piece. — Kichardson v. Mclntvre, Case 
No. 11,789. 

Upon siurrender of the debtor upon a oa. sa., 
the court will not, without motion, order him to 
be committed in execution. — Peter v. Stiter, 
Case No. 11,021. 

Where two become bail jointly and severally, 
and two writs of sei. fa. are issued, and one of 
the bail surrenders the principal, he must pay 
the costs upon both writs. — Pennington v. Thorn- 
ton, Case No. 10,939a. 

Where the marshal- had refused to permit 
the bail to seize his principal in court, ItehL 
that the court would not interfere to authorize 
such seizure.— Smith v. Catlett, Case No. 13,021. 

§ 12. IVXotion to quasli bail bond. 

A motion to quash the bail bond, under the 

statute of Illinois, may be made at any time 

during the return term, as well after as before 

! judgment.— Postley v. Higgens, Case No. 11,304, 
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§ 13. Proceedings to enforce 
recog^nizances. 

It js not necessary in a suit on a bail bond to 
state defendants to be citizens of a different 
state from that of plaintiff.— Bobyshall v. Op- 
penheimer, Case No. 1,592. 

To a suit by the assignees on the bail bond, 
defendant may plead that the principal was not 
a citizen of another state, as laid in the original 
declaration. — Bobyshall v. Oppenheimer, Case 
Xo. 1,592. 

Proper conclusions to a replication of nul tiel 
record. — ^Bobyshall v. Oppenheimer, Case No. 
1,591. 

A replication nul tiel record to a plea comperuit 
ad diem in an action by the assignee of a bail 
bond presents an issue.— Bobyshall v. Oppen- 
heimer, Case No. 1,591. 

The plea of comperuit ad diem affirms a le- 
gal appearance. — Bobyshall v. Oppenheimer, 
Case No. 1,591. 

. That no ea. sa. Tvas issued against the prin- 
cipal held a good plea in bar in sci. fa. against 
bail.— Bernard v. Mclvenna, Case No. 1,348. 

In an action on the recognizance, • the bail 
may plead discharge of principals imder state 
insolvent laws.— Beers v. Haughton, Case No. 
1,230. 

In sci. fa. against bail, interest not allowed on 
judgment rendered against principal.— Anony- 
mous, Case No. 433. 

Material variance between record of recogni- 
zance and recital of it in sci. fa. is fatal.— Barnes 
V. Lee, Case No. 1,017. 

The writ in the original suit cannot be set 
aside after judgment on motion in an action on 
the bail bond.^JBCall v. Singer, Case No. 5,946. 

H. IN CRIMIITAI, PROSECTJTIONS. 

§ 14. Higlit to release on bail. 

Every person not committed for treason or fel- 
ony is entitled to the benefit of the p^son bounds 
upon givuig security.- United States v. Wise, 
Case No. 16,746. 

Flight while under bail during trial on indict- 
ment for one of a series of crimes Tield to for- 
feit the privilege of liberation on recommitment 
to answer other charges.— Lee's Case, Case No. 
8,180. 

Notn'ithstanding such flight, where it appears 
that the punishment could be but nominal, and 
the imprisonment pending trial would be unrea- 
sonable, held, that the prisoner should be ad- 
mitted to bail.— Lee's Case, Case No. 8,180. 

A person accused should be retained in cus- 
tody, or required to give security- for his ap- 
pearance, while his examination is pending, but 
only on evidence sufficient to furnish probable 
cause.— United States v. Burr, Case No. 14,693. 

The announcement of readiness to proceed to 
trial at the close of the term before adjournment 
will not entitle the prisoner to be released on 
bail, where he had previously obtained a post- 
ponement on the ground of absence of witnesses. 
—United States v. Stewart, Case No. 16,401. 

On testimony given in court on the return of 
habeas corpus, bail will be allowed if it is clear 
that a conviction, of murder should not take 
place.— United States v. Marshal of the Dis- 
trict of Columbia, Case No. lo,72Ga. 

Security by a recognizance may be taken for 
fine and costs in Washington county, D. 0. — 
United States v. Hilliard, Case No. 15,367. 

Act July 17, 1862, giving- the courts authority, 
in their discretion, to impose fines and imprison- 
ment, instead of death, as punishment for trea- 
son,, makes tlie offense bailable.— Case of Davis, 
Case No. 3,621a. 

Fea.Cas.Dig.— 7 
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Prisoners, even when charged with piracy, will 
be admitted to bail if suffering under a disease 
which may be ultimately dangerous from con- 
tinued confinement. — United States v, Jones, 
Case No. 15,495. 

Pending the hearing of a motion for new trial 
on conviction as a common scold, defendant was 
required to give bail for appearance and for good 
behavior.— United States v. Eoyall, Case No. 16,- 
202. 

§ 15. Amonnt of baiL 

Where the indictment does not describe an in- 
dictable offense, the magistrate has a discretion 
as to the amount of bail, and is not criminally 
liable for taldng insufficient bail.— United States 
V. Smith, Case No. 16,330. 

A bond to secure the appearance of a person 
charged with two distinct offenses, taken for the 
aggregate amount, is invalid.— United States v. 
Goldstein's Sureties, Case No. 15,226. 

To require larger bail than the prisoner can 
give is, in effect, to refuse bail.— United States 
v. Lawrence, Case No. 15,577. 

§ 16. Jnrisdiction and authority to ad» 
mitto bail. 

On preliminary examination, prima facie evi- 
dence of guilt is sufficient to hold to bail until 
the offense may be examined by a grand jury.— 
United States v. Cobb, Case No. 14,820. 

Where, after conviction, time is granted to pre- 
pare a case and move in arrest of judgment, the 
court has no authority to take bail in the mean- 
time—United States V. Devlin, Case No. 14,955. 

Where an indictment has been found the court 
will not examine the evidence, for the purpose 
of taking bail.— United States v. Jones, Case No. 
15,495. 

The magistrate's discretion in taking bail in a 
criminal case is to be guided by a consideration 
of the ability of the prisoner to give bail, and 
the atrocity of the offense.— United States v. 
Lawrence, Case No. 15,577. 

A United States commissioner, as respects the 
taking of bail, has the same power as the state 
magistrate, and no greater.— United States v. 
Horton, Case No. 15,393. 

A United States commissioner has power to 
let to bail one brought before him on a criminal 
complaint, pending the proceeding, in those states 
where justices of the peace have a similar pow- 
er.— United States V. Rundlett, Case No. 16.208. 

A commigsioner in New York has no authori- 
ty to take bail for the appearance of a partv ac- 
cused, for examination before hunself at a fu- 
ture day.— United States v. Case, Case No. 14,- 
742. 

Where a United States commissioner adjourns 
the. examination of a prisoner for a longer time 
than that allowed by the local law, a recogni- 
zance taken for his appearance is invalid, and 
the prisoner and his sureties are not estopped 
from setting up the want of jurisdiction.- Unit- 
ed States V. Horton, Case No. 15,393. 

On arresting one for misdemeanor, the mar- 
shal is not required to take the bail bond him- 
self, but may take the prisoner to a justice, to 
give bail.— Uijited States v. Milburn, Case No. 
15,765. * ., 

Where a prisbiier is in the custody of the mili- 
tary power in a region subject to martial law, 
the judge of a civil court cannot hear an applica- 
tion to admit the prisoner to bail until the le- 
gality of the military custody has been inquired 
into, by means of an application for a writ of 
habeas corpus.- Case of Davis, Case No. 3,621a. 

§1T. 



or reicogni- 



Bond, undertaking^, 
zance. 

The recognizance, need not state the particular 
charge on which the party is under arrest and to 
which he is to appear.— United States- v. Atwill,. 
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Case Xo. 14,475; Same t. De Grieff, Id. 14,- 
935a; Same v. George, Id. 15,199. 

A condition that defendant should appear "to 
answer to the charge of stealing from the mail 
of the U. S., contrary to the statute of the U. 
S. in such case made and provided," tield suffi- 
cient.— United States V. Dennis, Case No. 14,- 
949. 

A recognizance is sufficiently certain if it sets 
out an act punishable by the statute, without 
any of the particulars.— United States v. Den- 
nis, Case No. 14,949. 

The material parts of the obligation and the 
condition in a recognizance should be set forth 
in the body, so as to admit of extension, consist- 
ently with its terms. — Dillingham v. United 
States, Case No. 3,913. 

An acknowledgment without the sign.itures of 
the parties certified by a justice of the peace is 
all that is required to make a recognizance valid 
and obligatory.- United States v. Pickett, Case 
No. 16,043. 

A recognizance of bail is not objectionable be- 
cause embracing the amounts required upon two 
separate indictments.— United States v. Reese, 
Case No. 16,138. 

Where the accused is admitted to bail pending 
consideration of objections to the indictment, 
the recognizance is a binding obligation, though 
the indictment be eventually adjudged void.— 
United States v. Reese, Case No. 16,138. 

A bond signed by a third person, whose name 
did not appear in the body thereof after its ex- 
ecution by defendant and another, does not 
import a joint liability, and a joint action cannot 
be sustained thereon.— United States v. Pickett, 
Case No. 16,043. 

A recognizance of bail taken out of court is 
only de bene esse, and does not discharge the 
marshal.— Bennett v. Pendleton, Case No. 1,322. 

§ 18. Breach, of bond or recognizance. 

A person under recognizance to appear at a 
certain place at a certain hour is not in default 
before the expiration of that hour, and he is 
not bound to appear elsewhere.— United States 
V. Rundlett, Case No. 16,208. 

Upon a recognizance for the appearance of de- 
fendant in a case of misdemeanor, he is bound 
to appear on the first day of the term.— United 
States V. Hodgkin, Case No. 15,375. 

The cognizor must be called at the time and 
place when and where he was bound to answer, 
and an entry made of his default on the min- 
utes of the commissioner, which he returns to 
the court, to show a breach of the condition of 
the recognizance.— United States v. Rundlett, 
Case No. 16,208. 

Money voluntarily paid to a marshal in satis- 
faction of forfeited recognizances is not within 
the custody or summary jurisdiction of the 
court— In re Corlies, Case No. 3,232. 

§ 19. Relief from forfeiture and motions 
to remit. 

Where a recognizance to appear for trial is 
forfeited, but the accused appears at a subse- 
quent term, the court may suspend the recog- 
nizance, for good cause shown by the accused 
why he did not comply with its condition. — Unit- 
ed States V. Feely, Case No. 15,082. 

A motion to remit the forfeiture of a recog- 
nizance on the ground that the party, when 
called, was in the custody of a state officer, 
under warrant issued out of the state court, will 
be denied on the ground that the question can be 
best determined on the trial of the action on 
the forfeited recognizance.— United States v. 
Strieker, Case No. 16,410. 

A motion to set aside a forfeiture of a recog- 
nizance given for appearance to answer an in- 



dictment, on the ground of irregularities, .will 
be denied, where defendant is a fugitive from 
justice.— United States v. Stien, Case No. 16,403. 

Where defendant absconded, and the trial pro- 
ceeded in his absence, and he was acquitted, 
lield, that the estreat would be set aside on ap- 
plication of the bail.— United States v. Santos, 
Case No. 16,222. 

Where the recognizance of one indicted for 
smuggling was forfeited, but afterwards defend- 
ant appeared and was tried, and the jury were 
discharged as unable to agree, held, that the 
forfeiture would not be remitted, the court deem- 
ing the defendant guilty and the punishment 
deserved.— United States v. Mercer, Case No. 
15,758. 

The court cannot remit the forfeiture of a 
recognizance in a criminal case after the term 
in which it was entered.— United States v. Cook- 
endorfer. Case No. 14,856. 

The federal courts have power, even after 
judgment on a recognizance, to relieve the sure- 
tv, where he is without fault in the escape of the 
prisoner. (Act Feb. 28, 1838.)- United States 
V. Duncan, Case No. 15,004. 

§ 20. Discharge of bond or recognizance. 

A recognizance to appear to answer to a cer- 
tain indictment, and not to depart without the 
leave of the court, is not discharged by the 
quashing of the indictment, and if a new indict- 
ment is found the bail remain liable for his prin- 
cipal's appearance to answer such new indict- 
ment.— United States V. White, Case No. 16,678. 

§ 21. Discharge or exoneration of sure- 
ties. 

Subsequent detention for additional security, 
and subsequent arrest to compel the prisoner ta 
keep the securities good, will not release the 
sureties.— United States v. Atwill, Case No. 14,- 
475. 

The subsequent arrest, conviction, and impris- 
onment of the principal on process from a state 
court, out of the jurisdiction of the district, is 
no defense to sureties on a recognizance given 
to the United States.- United States v. Van 
Possen, Case No. 16,607. 

The death of the principal after default and 
forfeiture of his recognizance does not exoner- 
ate his sureties.— United States v. Van Fossen, 
Case No. 16,607. 

§ 22, Actions on bonds or recognizances. 

In a declaration on a recognizance, where the 
officer taking it has jurisdiction over cases of 
the general description named therein, it is not 
necessary to aver the existence of the particular 
facts showing the authority of the officer to 
take it.— United States v. George, Case No. 15,- 
199. 

A declaration on a recognizance should state 
that the recognizance was filed iji court.— United 
States V. AtwiU, Case No. 14,475. 

A declaration upon a forfeited recognizance 
given in a criminal proceeding may be amended 
in the discretion of the court.— United States v. 
George, Case No. 15,199. 

A material variance between the warrant and 
the recognizance set forth in the declaration 
and those given in evidence is fatal. — Dilling- 
ham v. United States, Case No. 3,913. 

In an action on the recognizance, it must b& 
clearly proved that the party was called and 
warned, and neglected to appear.- Dillingham 
v. United States, Case No. 3,913. 

It is not sufficient to aver and prove aliunde 
that the cognizor had in fact absconded, and 
did not intend to appear, and could not have 
appeared if he had been called.— United States- 
V. Rundlett, Case No. 16,208. 
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§ 1, Nature and elements. § 2, Title and rights to 
property. § 3, Care of property. § 4, Negligence of 
bailee. § 5, Conversion by bailee. § 6, Compensation 
of bailor. § 7, RedeliTery to bailor. § 8, Actions. 

See also, "Banks and Banking," §§ 9, 11, 19: 
"^rners," §§ S-36; "Innkeepers"; "Pledges" 
Warehousemen." 

Contracts of bailment or sale, see "Sales," § 3. 
Embezzlement or larceny by bailee, see "Em- 
bezzlement" 

§ 1. Nature and elements. 

A bank requested another bank to loan mon- 
ey for it, and to make a proper ch'arge therefor. 
The latter made the loan, but did not intend to 
charge therefor. Such intention was not com- 
municated, but no charge was made in the 
runnmg account between the banks. Held, 
that the bank was not a gratuitous bailee as to 
securities deposited to secure the loan.— Second 
Nat. Bank v. Ocean Nat. Bank, Case No. 12,- 

§ 2. Title and rights to property. 

A sale by the bailee will not pass title to the 
property.— Stump v. Eoberts, Case No. 13,561. 

The bailor of wool and yarn to be manu- 
factured into doth at a specified price has a 
right to the unfinished product on the bank- 
ruptcy of the bailee, on an offer to the as- 
signee, to pay the charges, without actual ten- 
der.— Aborn T. Mason, Case No. 19. 

The delivery of the manufactured cloth to 
the person furnishing the yarn passes title, 
though the manufacturer furnished the filling, 
and was to have a share in the product for 
ms labor.— Buffum v. Merry, Case No. 2,112. 

§ 3. Care of p'^operty. 

One hiring a horse is bound to take such care 
Of him as a prudent man would of his own. — 
Laub V. Lansdale, Case No. 8,118. 

A direction to remit, by mail or some respon- 
sible person, the proceeds of notes sent for col- 
lection, is complied with by sending the money 
by a trustworthy youth 18 years old, who had 
transacted business for himself for two years, 
and the collector is not responsible where the 
youths pocketbook containing such money is 
stolen.— Pelham v. Pace, Case No. 10,911a. 

A person who hires a steamboat to tow an- 
other vessel is not liable for an injury thereto 
sustained in the course of the navigation and 
not caused by the negligence of those in charee 
—Reeves v. The Constitution, Case No. 11,659) 

§ 4. Negligence o£ bailee. 

Gross negligence of bailee is to be considered 
with reference to the nature of the goods com- 
mitted to his care.- Tracy y. Wood, Case No. 
14, lot). 

A gratuitous bailee is guilty of gross negli- 
gence If he omits that reasonable care which 
persons m the like situation exercise or which 
he IS accustomed to exercise in like cases — 
Tracy v. Wood, Case No. 14,130. 

An action against an attorney at law for neg- 
ligence in failing to collect a promissory note 
must be brought in the name of the legal own- 
er, though a receipt therefor was given to an- 
other.— Sevier T. Holliday, Case No. 12,680a 



Where defendant had sold complainant a bill 
of_ exchange, and kept it as security for its 
price, and the drawers became bankrupt, and 
defendant failed to recover the dividends on the 
draft, he was liable for any loss resulting.— 
Childs V. Corp, Case No. 2,677. 

One to whom the note of a third person is 
loaned is liable where the amount is lost 
through his failure to use reasonable diligence 
to collect it— Higbie v. Hopkins, Case No. 6,- 
466. 

§ 5. Conversion by bailee. 

A person who hires a slave, and carries her 
out of the state without the consent of the 
owner, whereby she is lost is liable for her 
value.— Semmes v. Sherburne, Case No. 12,656. 

The recovery of a judgment for the hire of a 
slave to a period subsequent to the commence- 
ment of an action of trover to recover for her 
loss will bar the action of trover.— Semmes v. 
Sherburne, Case No. 12,656. 

§ 6; Compensation of bailor. 

The person who obtains possession of the 
slave of another is responsible for hire, al- 
though the slave ran away before expiration 
of the time, and the bailee be liable for his 
loss.— Janes y. Buzzard, , Case No. 7,206a. 

A person who hires a slave for a fixed term 
must pay the stipulated price, though he lose 
the service of the slave by his arrest and im- 
prisonment for theft during the term.— Scott v 
Bartleman, Case No. 12,b24. 

§ 7. Redelivery to bailor. 

The acceptance on a redeliveiy on demand 
of property which has been placed with an- 
oOier for repairs or additions thereto does not 
admit that the services have been performed as 
agreed.— The Isaac Newton, Case No. 7,089. 

§ 8. Actions. 

Though a bailor does not own property bail- 
ed, yet there being no privity of contract be- 
tween the owner and bailee, and the bailor 
having, as between himself and the bailee, rep- 
resented the interests of the owner, the bailor 
may sue the bailee for loss of the property.— 
WM:e V. Commonwealth Nat Bank, Case No. 

The bailor of goods to be manufactured can 
recover the proceeds of a sale by the assignee 
in bankruptcy of the bailee less the expenses 
of manufacture.— Aborn v. Mason, Case No. 
19. 



BANKRUPTCY. 



I. CONSTITUTIONALITY AND STATU- 
TORY PROVISIONS. 
§ 1, Tbe consUtutional grant § 2, When 
bankruptcy acts take effect § 3, Rules of con- 
struction. § 4, Amendments. § 5, Repealing 
acts. ? 6, Effect upon state Insolvent laws 
and proceedings tbereunder. 



The question of negligence of a bailee, as a 
general rule, is one of fact for the jury — 
Tracy v. Wood, Case No. 14,130. 

One who hires property of another is answer- 
able only for such injuries thereto as are caused 
by the omission of that care which a man of 
common prudence would have taken in his own 
concerns. — Reeves v. The Constitution, Case 
No. Il,6a9. 



n. PETITION, ADOXTDICATION? AND 
WARRANT. 

(A) Jurisdiction and Course of Procedure in 
General. 

1. Jurisdiction. 

§ 7, In general. § 8, As dependent upon 
character of parties— Alien and nonresidents. 

5 9. Infants. § 10, Married women. 

§ U, Executors. § 32, Corporations. 

§ 13, Traders. § 14,. Effect of appoint- 
ment of receiver by state court § 15, As de- 
pendent on locality— Residence or place of 

business. § 16, In case of partnerships. 

§ 17. Conflict of jurisdiction. { 18, Plead- 
ing and objections. 
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2. Course of Procedure in General. 

§ 19, commencement of proceedings. § 20, 
Representation of parties by attorneys. § 21, 

Schedule— When required. § 22, Contents. 

§ 23, Form and sufficiency. § 24, 

Verification. § 25, Amendments, -when 

allowed. § 26, Order for amendment. 

§ 27, Operation and eHect of amendment. 

§ 28, Records and flies. § 29, Depositions. 
§ 30, Motions and decisions thereon. § 31, 
Production of bankrupt on habeas corpus. 

<B) Voluntary Proceedings. 

§ 32, By corporation. § 33, By partners. 
§ 34, Who may petition. § 35, Defenses and 
obiections. § 36, Parties and intervention. 
§ 37, Petition. § 38, Verification. § 39, Oath 
of allegiance. 5 40, Amendments. § 41, 
Withdrawal of petition. § 42, Arrest of bank- 
rupt. § 43, Adjudication. 

<C) Involuntary Proceedings. 

1. In General. 
§ 44, Against "whom lies. § 45, Defenses. 

2. Against Partners. 
§ 46, Who may petition. § 47, Against whom 

jjetition lies. i 48, Effect of dissolution or 
proceedings therefor. § 49, Grounds of pro- 
■ceedings and defenses. § 50, Number and 
amount of creditors. § 51, Indebtedness to 
support proceedings. § 52, Acts of bankrupt- 
cy. § 53, Parties. § 54, Petition. § 55, Ad- 
judication. 
S. Acts of Bankruptcy. 

§ 56, Capacity to commit. § 57, Joint lia- 
bility. § 58, Departure from state. § 59, Con- 
cealment of debtor. § 60, Concealment or re- 
moval of property. § 61, Arrest or imprison- 
-ment of debtor. § 62, Transfer of property— 

In general. § 63, Intent, in general. § 64, 

Intent to hinder, delay, and defraud cred- 
itors, § Go, Intent to prefer and in con- 
templation of insolvency. § 66. As af- 
fected by question of solvency. § 67, As 

affected by time. | 68, Pajonent of present 

■consideration. § 69, Exchange or return 

-of property. § 70, Conveyances fraudu- 
lent at common law. § 71, Payments to 

•creditors. § 72, Preferences. § 73, 

Assignment for benefit of creditors. § 74, 
"Warrant to confess judgment. § 75, Procur- 
ing or suffering person or property to be tak- 
en on legal process. § 76, Compromises. § 77, 
What constitutes insolvency. § 78, What 
constitutes "contemplation of" bankruptcy 
or insolvency. § 79, Suspension of payment 
of commercial paper— To whom applicable. 
I 80, Retired traders. § 81, Com- 
mercial paper. § 82, Character of stop- 
page and length of suspension of payment. 

§ 83, Extent of stoppage. § 84, What 

is a suspension within the statute, § 85, 

Resumption of payment. § 86, Effect of 

extension of time of payment. § 87, Who 

may take advantage of suspension. § 88. Acts 
of agent. § 89, Effect of rescission. § 90, 
Estoppel to set up act of bankruptcy. 

4. Parties. 

g 91, Who are parties. § 92, Who may file 
petition generally. § 93, Indebtedness to sup- 
port petition. § 94, Number and amount of 
creditors who should join in petition— To 

■what debtors statute applies. § 95, How 

computed, § 96, What demands are in- 
cluded in computation. § 97, Time to join 

an petition. § 98, Hearing and determi- 
nation. § 99, Objections. § 100, • 

Withdrawal of petitioners. § 101, Effect of 
tender or payment by debtor. § 103, Substitu- 
tion of parties. § 103, Intervention— To pros- 



Digest.] 

ecuted petition. § 104, To oppose adjudi- 
cation (Act 1841). § 105, To oppose ad- 
judication (Act 1867). 

5. Pleadings and Depositions. 
§ 106, In general. § 107, Petition — Formal 

requisites. § 108, Allegations in general. 

§ 109, Allegations as to number and 

amount of creditors. § 110, Allegations 

as to indebtedness. § 111, Allegations as 

to acts of bankruptcy. § 112, Depositions. 
§ U3, Demurrer. § 114, Answer. § 115, Rep- 
lication. § 116, Signature and verification. 
§ 117, Issues and proof. § 118, Defects and 
objections. § 119, Amendments— Power to al- 
low. § 120, Objections. § 121, 

Grounds. § 122, Effect. 

6. Procedtire and Adjudication. 
§ 123, Service of order to show cause. § 124, 

Default. § 125, Adjournment of hearings. 
§ 126, Termination of proceedings— In gen- 
eral. § 127, Death of debtor. § 128, 

Withdrawal by creditor. § 129, Dismiss- 

al. § 130, Evidence— Presumptions and bur- 
den of proof. § 131, Competency and 

sufficiency. § 132, Production of books 

and papers. § 133, Trial and new trial. 
§ 134, Adjudication— Form and entry. § 135, 

Persons and matters concluded. § 136, 

Vacating and setting aside. § 137, 

Conclusiveness and effect in general. § 138, 
Collusive proceedings. 

(D) Warrant and Execution Thereof. 

§ 139. Provisional warrant — When granted 

generally. § 140. Seizure of property. 

§ 141, Forthcoming bonds. § 142, Ar- 
rest of debtor and bail. § 143, Notices— Form. 
1 144, Service. § 145, Return or cer- 
tificate of service. § 146, Defective or 

insufficient service or proof. § 147, Enjoining 
transfer, disposition, or interference with 
debtor's property— Power to grant injunction. 

§ 14S, Grounds. § 149, Application 

and notice. § 150, Form of injunction. 

§ 151, Hearing. § 152, Violation. 

I 153, Dissolution of injunction. § 154, 

Custody and control of bankrupt's property- 

By bankrupt. § 155, Powers of court or 

register. § 156, Possession and care of 

property by messenger. § 157, Appoint- 
ment of receiver or provisional assignee. 
I 158, Effect of failure of debtor to ac- 
count for or surrender property. § 159, 

Sale of property. 

III. assignjnient, administration, 

AND DISTRIBUTION OF BANK- 
RUPT'S ESTATE. 
(A) Appointment, Qualification, and Tenure 
of Assignee. 

1. Election.- 
§ 160, Time of meeting. § 161, Adjourn- 
ment of meeting. § 162, Conduct of election. 

§ 163, Who may vote— In general. § 164, 

Amount of claim. § 165, Agent or attor- 
ney. § 166, In proceedings against part- 
ners. § 167, Preferred or secured credit- 
ors. § 168, Postponement of proof of claim- 
Power of register. § 169, What claims 

postponed. § 170, Review. § 171, Ef- 
fect. § 172, Counting votes. § 173, Change of 
vote. § 174, Disapproval or confirmation. 
§ 175, Failure of choice. § 176, New election, 

2. Appointment, Qualification, and Re- 
moval. 

§ 177, Who may be appointed. § 178, Notice 
of appointment. § 179, When appointment 
takes effect. I 180, Bonds. § 181, Effect of 
failure to qualify. § 182, Removal. S 183, 
Additional assignee. 
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(B) Assignment, and Title, Rights, and Rem- 

edies of Assignee in General. 

1. Property and Rights Passing to As- 

signee. 
§ 184, In general, § 185, As affected by 
date of bankruptcy. § 186. Property in hands 
of assignee under assignment for creditors. 
§ aS7, Claims for spoliation. § 188, Condi- 
tional "title. § 189, Interest under contract. 
§ 190, Deposits in bank. § 191, DoTTer. § 192, 
Interest in life policy. § 193, Leased proper^ 
ty. § 194, Membership in exchange or board of 
trade. S 195, Mortgaged lands. § 136. Eart- 
nership and individual assets. § 197, Pay- 
ments. § 198, Powers. § 199, Property ac- 
quired by fraud. § 200, Property fraudulent- 
ly conveyed. § 201, Property passing by suc- 
cession or will. § 202, Property held in trust 
for bankrupt. § 203, Property held in trust 
by bankrupt. § 204, Property of wife. § 205, 
Stockholders' liability. § 206, Miscellaneous 
cases. 

2. Assignment, and Rights and Remedies 

of Assignee, in General. 
§ 207, Assignment. § 208, "Rights and rem- 
edies In general. 5 209, Remedies to recover 
bankrupt's property. . § 210, Adverse claims 
to property. § 211, Rights as to pending suits. 
§ 212, Property in hands of state court oftt- 
cers. § 213, Power of state courts. 

(C) Preferences and Transfers by Bankrupt, 

and Attachments and Other Liens. 

1. Preferences and Transfers in General. 
§ 214, What transfers are preferences with- 
in the bankruptcy acts in general. § 215, "In- 
solvency" defined. § 216, What constitutes 
"contemplation of bankruptcy." § 217, 
Knowledge and intent of parties in general. 
§ 218, Debtor's knowledge of insolvency. 
§ 219, Intent of debtor. § 220, Transfers by 
solvent debtors. § 221, Knowledge of insol- 
vency by creditor. § 222, "Reasonable cause 
to believe" insolvency or intent. § 223, 
Knowledge of grantee necessary to defeat 
transfer. § 224, Effect of knowledge of agent 
or attorney. § 225, Payment of present con- 
sideration for transfer, § 226, Payment of 
part consideration. § 227, Validity of trans- 
fer or payment as affected by time— In gener- 
al. § 228, — r- Incomplete transfers. § 229, 
Effect of prior promise to give security or 
make transfer. § 230, Transfers out of usual 
and ordinary course of business. § 231, Ex- 
change of property or securities. § 232, Pay- 
ments. § 233, Compromises and composi- 
tions. § 234, Persons under liability for debt 
§ 235, Equitable assignments. § 236, Trans- 
fers fraudulent at common law— In general. 

§ 237, Transfers to relatives. § 238. 

Mortgages to secure future advances or 
claims for services. § 239, Mortgage of after- 
acquired property. § 240, Conveyances fraud- 
ulent or void under state laws. § 241, Effect 
of failure to record conveyance. § 242, Effect 
of taking possession by chattel mortgage. 
§ 243, Suffering or procuring property to be 

taken on legal process— In general. § 244, 

Taking judgment by default. § 245, 

Judgments by confession. § 246, Adjustment 
of rautual debts. § 247, Transfer of partners' 
interest. § 248, Sale or mortgage by fraudu- 
lent vendee. § 249, Assignments lor benefit 

of creditors— In general. § 250, Rights 

and liabilities of general assignee. 

• 2, Liens. 

§ 251, Liens in general. § 252, Amount of 
lien. § 253, Lien by creditors' suit. § 254, 
Lien for rent § 255, Lien on pledged prop- 
erty. § 256, Maritime liens. § 257, Liens on 



bant stock. § 258, Mechanics' Hens. § 23&,. 
Equitable liens. § 260, Attachment liens — 

Under Act 184L § 261, Under Act J86T- 

§ 262, Judgments— Validity in general. § 263L 
Of state courts. § 264, Property sub- 
ject to lien. § 265, Lien under execution — 
Validity in general. § 266, What proper- 
ty subject to levy. § 267. Necessity o? 

levy. § 268, Time of levy. § 269, 

Validity of levy. § 270, W:aiver of levy. 

§ 271, Supplementary proceedings, § 27^ 
Miscellaneous cases. 

3. Remedies of Parties. 

§ 273, Waiver of lien. § 274, Remedies o? 
general creditors. § 275, Reimbursement o2 
fraudulent transferee. § 276,_ Remedies o2 
lien creditors in general. §277, Power off 
state court § 278, Ascertainment, adjust- 
ment, and liquidation of Uens. § 279, Mar- 
shaling of assets and securities. § 2S0, Fore- 
closure of mortgage— In general. § 281, 

Leave to foreclose. § 282, Restraining: 

foreclosure and sale. § 283, Sale on execu- 
tion. § 284, Restraining enforcement of llens- 
— ^In general. § 2S5, Execution and at- 
tachment liens. § 286, Restraining suit by 
fraudulent vendee. 

(D) Administration of Estate. 

1. In General. 

5 287. Powers of assignees in general. § 28S, 
Instructions of court or register. § 289, Care 
and custody of property. § 290, Compromise 
of claims. § 291, Redemption of property. 
§ 292, Assessments on corporate stock. § 293, 
Liability for rent § 294, Liability for torts ol 
assignee. 5 295, Superseding banlcruptcy pro- 
ceedings by arrangement (Act 1867, § 43). 

2. Sale of Property. 

§ 296, Jurisdiction and power. §.297.' Power 
to sell incumbered property. § 298, When 
sale of incumbered property ordered in gen- 
eral. § 299, Notice of sale. § 300, Notice to 
incumbrancers. § 301, Manner and conduct of 
sale. § 302, Sales subject to liens. § 303,. 
Sales free from incumbrances. § 304, Execu- 
tion of transfers. § 305, ConfirmaUon. § 306, 
Vacating and setting aside. § 307, Expenses 
of sale. § 308, Rights and remedies of pur- 
chasers. § 309, Distribution of proceeds. 

3. Appointment, and PoTvers and Duties 

of Register in General. 
§ 310, Appointment § 3U, Powers. § 312;, 
Contempts. § 313, Charges against register. 
§ 314, Adjournment of question into courts 
§ 315, Certifying questions. 

4. Examinations in Bankruptcy. 

§ 316, Jurisdiction and power to order. 
§ 317, Who -may require examination. § 318, 
Second examination. § 319, Who may be 
examined. § 320. Time of examination. 
§ 321, Place of examination. § 322, Applica- 
tion. § 323, Form and sufficiency of or- 
der. § 324, Notice of examination. § 325, 
Intervention. ^ 326, Matters subject to in- 
quiry—In general. § 327, Incriminatine 

matters. § 328, Privileged communica- 
tions. § 329, Powers of register. § SSCj. 

Right to counsel. § 331, Certifying ques- 
tions to court § 332, Adjournmentinto court. 
§ 333, Effect of failure to appear or answer 
Interrogatories. § 334, Production of books; 
and papers. § 335, Right to witness fees.. 
§ 336, Conduct of examination in general. 

(E) Actions by and against Assignee. 

§ 337, Jurisdiction— District court § 338, 

Circuit courts. § 339, Dependent on lo- 
cality. § 340, State courts. § 341, 
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Service of process. § 342, Right of action by- 
assignee— la general. § 343, As repre- 
senting creditors. § 344, As representing 

tlie bankrupt. § 345, Foreign assignee. 

§ 346, In partnership cases. § 347, Right 

of action against assignee. § 348, Limitations 
of actions — Limitations applicable to particu- 
lar actions. § 349, Accrual of cause of ac- 
tion. § 350, Effect of absence of defend- 
ant. § 351, Effect of ignorance, fraud, or 

concealment of cause of action. § 352, 

Commencement of action. § 353, Plead- 
ing. § 354, Form of remedy — ^Actions gener- 
ally. § 355, Actions at law. § 356, 

Suits in equity. § 357, Summary pro- 
ceedings. § 358, Defenses. § 359, Parties. 
§ 360, Joinder of causes. § 361, Pleading. 
§ 362, Issues and proof. § 363, Evidence. § 364, 
Trial. § 365, Injunctions and receivers. § 366, 
Compromise. § 367, Recovery and decree. 

{JP) Claims against and Distribution of Es- 
tate. 

1. Provable Debts and Demands. 

§ 368, In general. § 369, Time of accrual. 
§ 370, Contingent demands and liabilities. 
§ 371, Claims of indorsers, sureties, etc. § 372, 
Claims against indorser of a note or drawer 
of bill of exchange. § 373, Claims barred by 
limitation. § 374, Equitable demands. § 375, 
Unliquidated demands. § 376, Claims arising 
out of torts. § 377, Rent and damages for 
breach of covenants in lease. § 378, Assign- 
ed claims. § 379, Claims against several 
bankrupts. § 380, Want of consideration. 
§ 381, Claims arising out of illegal transac- 
tions. § 382, Taxes. § 383, Claims under in- 
surance policies. § 384, Claims of wife. § 385, 
Deficiency on mortgage foreclosure. § 386, 
Alimony. § 387, Claims of cestui que trust. 
§ 388, Judgments and claims put in judgments. 
§ 389, Costs and expenses in pending suits in 
general. § 390, Fees and disbursements on 
levy on bankrupt's property. § 391, Costs, 
fees, and disbursements in attachment pro- 
ceedings. 

2. The Right to Prove as Affected by Acts 

of Creditors. 

§ 392, In general. § 393, Receiving prefer- 
ence — What constitutes a preference. § 394, 

Effect upon right to prove debt. § 395, 

— Surrender of preference. § 396, Ef- 
fect on other claims not preferred. 

3. Rules Applicable to Secured Claims. 

§ 397, Who are secured creditors. § 398, 
Right and duty to prove claims. § 399, Sur- 
render of security. § 400, Waiver of lien or 
security by proving claim. § 400a, Proof of 
deficiency. § 401, Proof of debt as unsecured. 
§ 402, Proof of debt secured. 

4. Amount. 

§ 403, How determined in general. § 404,A3 
affected by date of accrual. § 405, Demand, 
note, etc., purchased at discount. § 406, In- 
terest on claim. § 407, Part payment of 
claim, g 408, Note held as pledge. 

5. Set-Off. 

g 409, When allowed in general. § 410, 
Bank deposits. § 411, Claims purchased. § 412, 
Amount of set-off. 

6. Procedure. 

§ 413, Power of register in general. § 414, 
Before whom proof to be made. § 415, Time 
of making proof. § 416, Form and suflacien- 
cy of deposition. § 417, Who may make dep- 
osition. § 418, Signatures and authentication. 
§ 419, Receiving and filing. § 420, Amendment 
of proof. § 421, Withdrawal of proof. § 422, 



Expunging proof. § 423, Objections. § 424, 
Evidence and witnesses. § 425, Hearing and 
determination. § 426, Re-examination of 
claim. § 427, Rehearing or review. 

7. Priorities and Distribution. 

§ 428, Priorities in general, § 429, Lien 
creditors. § 430, Debts due to United States. 
• § 431, Debts due to a state. § 432, Taxes and 
assessments. § 433, Wages of operatives, 
clerks, etc. § 434, Claims preferred by state 
laws. § 435, Pees and expenses in bankrupt- 
cy proceedings or pending suits. § 436, Ces- 
' tui que trust. § 437, Separate funds or ac- 
counts. § 438, Ownership of claim. § 439, 
Meetings of creditors. § 440^ Powers of state 
court. § 441. Dividends— Who entitled to in 

general. § 442, Interest on dividends. 

§ 443, Withholding payment. § 444, 

Reopening and setting aside. § 445, Un- 
claimed dividends. § 446, Effect of proof of 
claim on rights of creditor. 

8. Partnership and Individual Claims and 

Assets, 

§ 447, Individual assets. § 448, Partnership 
assets. § 449, Claims against firm. § 450, 
Claims against Individual members. § 451, 
Claims against both firm and individual mem- 
bers. § 452, Separate firms composed in whole 
or in part of same members. § 453, Liability 
of Arm for act of partner. § 454, Effect of 
assumption of debts by continuing partner. 
§ 455, Priorities of firm and individual credit- 
ors. § 456, Priorities between creditors of old 
and creditors of new firm. 

(G) Accounting and Discharge of Assignee. 

§ 457, Liability to account. § 458, Compel- 
ling accounting. § 459, Investigating accounts. 
§ 460, Notice to creditors. § 461, Auditing and 
settling accounts. § 462, Object' ~: by cred- 
itors. § 463, Compensation and ^enses of 
assignee. § 464, Allowance for counsel fees. 
§ 465, Discharge. 

IV. COMPOSITION. 

§ 466, When authorized. § 467, Petition and 
proposition for composition. § 468, Meeting of 

creditors — Notice. § 469, Who entitled to 

vote. § 470, Disputed claims. § 471, 

Number and value of consenting creditors. 
§ 472. Secured creditors. § 473, Con- 
duct of meeting. § 474, Inquiries and ex- 
aminations. § 475, Adjournment. § 476, 

Second meeting. § 477, Signing composi- 
tion. § 478, Extra inducement to sign compo- 
sition. § 479, Effect of irregularities. § 480, 
Schedule of bankrupt. § 481, Reference to 
register. § 482, Terms and provisions — In 
general. § 483, Amount and form of pay- 
ment. § 484, Time of payment. § 485. 

Security for payment, g 486, Posses- 
sion by debtor pending payment. § 487, Ob- 
jections to confirmation of resolution. § 488, 
Hearing and determination. § 489, Change of 
composition. § 490, Conduct of bankrupt's 
business by committee. § 491, Dividends and 
payment. § 492, Set-off. § 493, In case of 
partnerships. § 494, Operation and effect. 
§ 495, Effect of failure to perform composition, 
i 496, Enforcing composition. § 497, Vacating 
and setting aside composition. § 498, Action 
by bankrupt. § 499, Payment of surplus to 
bankrupt. 

V. RIGHTS, REMEDIES, AND DISCHARGE 

OF BANKRUPT. 

(A) Rights and Remedies of Bankrupt in 
General. 

§ 500, Privilege from arrest. § 501, Super- 
sedeas and stay. § 502, Transactions and prop- 
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erty acquired after adjudication. § 503, Delay 
of proceedings. § 504, Surplus funds. 

(B) Actions by and against Bankrupt. 

§ 505, Right to maintain in general. § 506, 
Effect of bankruptcy on pending suits. § 507, 
Leave to continue suit. § 508, Injunction- 
Power to grant § 509, When granted. 

§ 510, Procedure. § 511, Violation of 

injunction. § 512, Dissolution of injunc- 
tion. § 513', Leave to sue bankrupt. § 514, 
Evidence. 

(C) Exemptions. 

§ 515, Constitutionality of acts. § 516. Op- 
eration and effect of exemptions In general. 
§ 517, Wearing apparel. § 518, Allowance of 
"other articles and necessaries." § 519, Value 
of exemptions. § 520, Allowance of money. 
§ 521, Allowance to wife of bankrupt. § 522, 
Exemptions under state laws— In general. 

5 523, As affected by time of passage of 

law. § 524, What property may be set 

apart § 525, Amount of exemption. 

§ 526, Homestead exemptions — Nature and 
right of exemption. § 527, Waiver of ex- 
emption, § 528, Allotment of homestead. 

§ 529, When allowance to be made. § 530, Se- 
lection, how made. § 531, Report of exempt 
property. § 532, Exceptions "to allowance or 
disallowance, § 533, Sale of exempt property 
by assignee. § 534, Rights of purchasers and 
mortgagees from bankrupt. § 535, Execution 
against exempt property. § 536, Exemptions 
in cases of partnerships. 

(D) Riglit to Discharge in General. 

§ 537, In general. § 538, Death of bankrupt. 
§ 539, Assent of creditors and amount of assets 
necessary in general. § 540, Consent of cred- 
itors necessary. § 541, Amount and number 
of consenting creditors, § 542, Amount of 
debts, how computed. § 543, Time when debts 
were contracted. § 544, Amount of assets nec- 
essary. § 545, Value of assets, how computed. 
§ 546, Reference to ascertain amount of assets. 
§ 547, Effect of irregularity. § 548, Effect of 
prior application or decision. 

(E) Application and Proceedings to Obtain 

DJscliarge. 

§ 549, Time of application. § 550, Applica- 
tion by creditor. § 551, Return by assignee. 
§ 652, Order to show cause. § 553, Notice to 
creditors. § 554, Adjournment of proceed- 
ings. § 555, Continuance. § 556, Filing pa- 
pers. § 557, Reference to register. § 558, Ex- 
amination of bankrupt and others. § 559, 
Hearing. § 560, Oath of conformity. § 561, 
Certificate of register. § 562, Order granting 
or refusing. § 563, Schedules. 

(F) Proceedings in Opposition to Discharge. 

§ 564. Powers and duties Of register. § 565, 
Who may oppose discharge. § 566, Contesting 
right -to oppose discharge. § 567, Intervention 
and substitution. § 568, Appearance of cred- 
itor. § 569, Specifications in opposition— Time 

to file. § 570, Form and contents. § 571, 

— Issues and proof. § 572, Amendment. 

§ 573, Demurrer and exceptions by bankrupt 
§ 574, Remedy on failure to prosecute petition. 
§ 575, Taking testimony. § 576, Burden of 
proof. § 577, Admissibility Of evidence. § 578, 
Weight and sufficiency of evidence. § 579, 
Trial by jury. § 580, Competency of witness- 
es. § 581, Hearing and determination. § 582, 
Waiver. 

(G) Grounds of Opposing or Acts Barring 

Discharge. 

§ 583, In general. § 584, Transactions before 
passage of bankruptcy acts. § 585, Want of 



jurisdiction. § 586, False swearing — In gen- 
eral. § 587, As to property. § 588, 

As to Indebtedness. § 589, Concealment of 
property, etc. § 590. Waste. § 591, Procuring 
property to be seized. §-592, Mutilation of ac- 
count books. § 593, Removal of property from 
district § 594, Preferences— In general. § 595, 

Intent of debtor. § 596, Knowledge 

of creditor. § 597, Insolvency. § 598, 

Payments.- § 599, General assignment. 

§ 600, Time of transfer, payment, etc. 

§ 601, Surrender of preference. § 602, 

Losses by gaming. § 603, Admission of false 
debt § 604, Failure to keep books of account 

— ^In general. § 6(6, Who are merchants 

or tradesmen. § 606, What are proper 

books of account § 607, What transac- 
tions to be entered. § 608, Effect of er- 
rors and omissions. § 609, Evidence. 

§ 610, Influencing acts of creditors. § 611, 
Misdemeanors. § 612, Debts contracted through 
fraud. § 613, Debts created in fiduciary ca- 
pacity. § 614, Failure to submit to examina- 
tion. § 615, Acts done in composition proceed- 
ings. 

(H) Operation and Effect of Discharge. 

§ 616, In general. § 617, On pending con- 
tract. § 618, As to third persons. § 619, On 
rights In equity. § 620, Jurisdiction over 
bankrupt § 621,.After-discovered -assets. § 622, 
Liens on bankrupt's property. § 623, New- 
promise, § 624, Extraterritorial effect § 625, 
Debts discharged — Time when contracted. 
§ 626, Debts created In fiduciary charac- 
ter. § 627, Debts created by fraud. § 628, 

Debts not proved. § 629, Unliquidat- 
ed demands. § 630, Alimony. § 631, • 

Debts due to United States, § 632, Judg- 
ments. § 633, In partnership cases. § 634, 

Necessity of pleading discharge. § 635, Plead- 
ing discharge, 

(X) Vacating and Setting Aside Discharge. 

§ 636, Who may make application. § 637, 
Time. § 638, Grounds. § 639, Hearing and de- 
termination. 

VI. COSTS AND FEES. 

§ 640, Power to fix and award. § 641, Per- 
sons entitled— Prevailing party In general. 

§ 642, Petitioning creditors. § 643, • 

Other creditors. § 644, Debtor. § 645, 

Assignee. § 646, Persons, property, or funds 
liable — Claimants. § 647, Contesting cred- 
itors. § 648, Assignee. § 649, In 

partnership cases. § 650, Secured credit- 
ors and incumbered property. § 651, Es- 
tate of bankrupt. § 652, Costs of exami- 
nations. § 653, Security or advances for costs, 
§ 654, Notaries' fees. § 655, Clerks' fees. 

§ 656, Registers' fees— In general. § 657, 

Per diem compensation. § 658, Meetings 

of creditors. § 659, Certificates. § 660, 

Affidavits and depositions. § 661, In 

composition cases. § 662, Miscellaneous 

cases. § 663, Fees of marshal. § 664, Dis- 
bursements of marshal. § 665, Fees of coun- 
sel for bankrupt § 666, Docket fees. § 667. 
Witness fees. § 668, Taxation. § 669, On ap- 
peal. § 670, Payment and remedies for collec- 
tion. § 671, Set-off. 

VII. OFFENSES AGAINST BANKRUPT 

LAWS. 

§ 672, Perjury. § 673, Fraudulent conveyan- 
ces. § 674, Concealment of property or omis- 
sion to schedule. § 675, Fictitious losses. 
§ 676, Obtaining goods with intent to defraud. 
§ 677, Accessories. § 678, Indictment and in- 
formation. § 679, Evidence, g 680, Trial- Wit- 
nesses. 
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VIII. KE^^IEW. 

§ 6S1, Appellate and revisory jurisdiction. 
§ 6S2, Nature and form of remedy. § 683, De- 
cisions reviewable. | 6S4, Riglit Of review. 
§ 6S5, Presentation and reservation in lower 
court of grounds of review. § 6S6, Time of 
taking proceedings. § 687, Petition for re- 
view. § 688, Bond. § G89, Powers and pro- 
ceedings in lower court on transfer of cause. 
§ 690, Stay of proceedings. § 691, Record. 
§ 692, Dismissal. § 693, Hearing. § 694, Re- 
view. § 695, Determination and disposition of 
cause. 



See, also, "Assiguments for Benefit of Credit- 
ors"; "Insolvency." 

Effect of bankruptcy of tenant on lease, see 
"Landlord and Tenant," § 3. 

to discharge lien in admiralty, see "ilari- 

time liiens," § 39. 

Malicious prosecution of proceedings, see "Ma- 
licious Prosecutions," § 1. 

Taxation of bankrupt's property, see "Taxa- 
tion," § 4. 

Transfer of patent rights of bankrupt, see 
"Patents," § 149. 



man. Case No. 11,673; 
Case No. 11,674. 
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I. CONSTITUTIONAI/ITY AND 
TJTORIT PROVISIONS. 



STAT- 



See, also, post, § 515. 

§ 1. Tlie constitntional grant. 

The power given by the constitution to con- 
gress to regulate bankruptcy comprehends both 
voluntary and involuntary bankruptcy. Case 
No. 7,866 reversed. — In re Klein, Case No. 7,- 
SGo. 

Congress has a complete constitutional au- 
thority to enact a bankrupt act, giving to the 
district and circuit courts full jurisdiction in 
law and equity. — Mitchell v. Great Works Mill. 
& Mfg. Co., Case No. 9,662. 

The power of congress to establish uniform 
bankruptcy laws is not limited to acts similar 
in- scope to those in force in England at the 
adoption of the constitution, but is plenary over 
the subject of bankruptcy. — Silverman's Case, 
Case No. 12,835. 

Under the bankruptcy clause, any and all 
uniform legislation tending to promote the dis- 
tribution of an insolvent's estate among his 
creditors, and his discharge from their de- 
mands, is within the power of congress. — Silver- 
man's Case, Case No. 12,855. 

Congress has no power to vest jurisdiction in 
the state tribunals to carry into effect the bank- 
rupt law. — McLean v. Lafayette Bank, Case 
No. 8,885; Mitchell v. Great Works Mill. & 
Mfg. Co., Id. 9,662. 

.Congress is not prohibited by the constitution 
from passing laws violating the obligations of 
contracts, and hence Act 1841 (5 Stat. 440), 
which provides that a bankrupt may be dis- 
charged from his debts contracted before its pas- 
sage, is constitutional. Case No. 7,866 revers- 
ed. — In re Klein, Case No. 7,865. 

Congress has power to destroy any lien upon 
l)roperty of the bankrupt, whether created by 
contract, by statute, or by judgment. — In re 
Jordan, Case No. 7,514; Id. 7,515. 

Act March 3, 1873 (17 Stat. 577), is constitu- 
tional as to all cases where petition in bank- 
ruptcy is filed after the passage of the act. — ^In 
re Everitt, Case No. 4,579. 

The bankrupt law is not rendered unconstitu- 
tional by reason of the want of uniformity in 
the exemptions allowed in different states.— In 
re Jordan, Case No. 7,514. 

Act June 22, 1874, § 17, providing for com- 
positions, is constitutional and valid. — In re Rei- 



The provisions of Act 1867 which apply to 
persons other than merchants and traders and 
apply to corporations are not unconstitutional.— 
In re California Pac. R. Co., Case No. 2,315. 

Act 1867, § 44, punishing the fraudulent dis- 
position of the goods of a debtor, obtained on 
credit, and remaining unpaid for within three 
months next before the commencement of pro- 
ceedings in bankruptcy, is within the power of 
congress, as a law "necessary and proper" for 
carrying the bankrupt law into effect.— United 
States V. Pusey, Case No. 16,098. 

States may pass bankrupt laws in absence of 
action by congress. — Adams v. Storev, Case No. 
66. CONTRA, see Golden v. Prince, Case No. 
5,509. 

Act Pa. March 13, 1812, is unconstitutional, 
as impairing the obligation of a contract, and 
because congress have exclusively the power to 
pass a bankrupt law.— Golden v. Prince, Case 
No. 5,509. 

§ 2. "Wlien bankruptcy acts take effect. 

Act 1841 is inoperative as to transactions oc- 
curring before Feb. 1, 1842, the date when it 
went into effect.— In re Horton, Case No. 6,- 
708. 

The date of the passage of Act 1841, as re- 
ferred to in section 4 thereof, means after the 
date of the approval thereof, August 19, 1841, 
and not after the day when it was to go fullv 
into operation.— In re Tebbetts, Case No. 13,*- 
817. 

The meaning of the word "future," in Act 
1841, § 2, cl. 1, is future with reference to the 
passage of the act.— Hutchins v. Taylor, Case 
No. 6,953. 

The meaning of the word "future," in Act 
1841, g 2 L5 Stat. 442], is future with reference 
to the day on which the act was to take effect- 
In re Chadwick, Case No. 2,569. 

A general assignment with preferences, made 
after the passage of Act 1841, but before it was 
to go into operation, is an act of bankruptcy. — 
Hutchins v. Taylor, Case No. 6,953. 

The clause in Act 1841, relative to assign- 
ments, etc., made by a debtor after the 1st dav 
of January, 1841, gives retrospective effect oniv 
as to voluntary bankruptcy.— Hutchins v. Taylor, 
Case No. 6,953. 

Act March 2, 1867, was operative from the 
date of its passage, though proceedings there- 
under were necessarily postponed until the ap- 
pointment of ofiicers and the adoption of rules. 
—Perry v. Langley, Case No. 11,006. 

A deed of trust recorded on March 2, 1867, 
the date of the approval of the bankrupt act, 
is not avoided thereby.— In re Wynne, Case 
No. 18,117. 

, The amendatory act of June 22, 1874, went 
into effect from the first hour of the day of its 
approval, and not from the time of the actual 
signing by the president.— In re Carrier, Case 
No. 2,443; In re Williams, Id. 17,700. 

§ 3. Rules of coustruction. 

American bankruptcy . laws have differed 
from the English in that they apply to any 
debtor, while the English law is applicable only 
to fraudulent traders.— In re Klein, Case No. 
7,865. 

The bankrupt act is remedial, and should be 
construed with a view to effect its objects, and 
promote justice between a debtor and his 
creditors.— In re Muller, Case No. 9,912. 

In construing the bankruptcy law, the federal 
courts are not bound by decisions of state 
courts upon a similar insolvent law. — In re 
Knight, Case No. 7,880. 
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Distinction between insolvent and bankrupt 
laws.— Adams v. Storey, Case No. 66. " 

§ 4. Ameudmeiits. 

The act of June 22, 1874, must be considered 
as supplementary and amendatory to the pro- 
Tisions of -the Revised Statutes on the subject 
of bankruptcy. Case No. 10,558 xeversed.-^ 
In re Oregon Bulletin Printing & Publishing 
Go., Case No. 10,561. 

Congress did not intend by Act June 22, 
1874, to validate contracts void under the 
original act, or to affect contracts theretofore 
made, or the substantial rights of parties ac- 
quired under the original law. — Hamlin v. 
Pettibone, Case No. 5,995. 

The amendments of June 22, 1874, do not 
apply to involuntary proceedings commenced, 
but not determined, prior to December 1, 1873. 
— Singer v. Sloan, Case No. 12,899; Hamlin 
V. Pettibone, Id. 5,995. 

Where a substantial averment, in the petition 
is lacking to give jurisdiction, the proceedings 
will not be considered as commenced within 
the exception of the amendatory act of 1874. — 
In re Burch, Case No. 2,138. 

The amendment of June 22, 1874, did not 
annul or disturb judgments rendered or ad- 
judications made or in force at the time it 
took effect.—In re O'Bear, Case No. 10,395; 
In re Pickering, Id. 11,120. 

An adjudication after the passage of the 
amendatory act of June 22, 1874, where the 
petition was filed before such amendment, 
must be in accordance therewith. — ^In re Taylor, 
Case No. 13,776. 

A petition on which issue was taken and a 
jury had rendered a defective special verdict, 
wiUiout a general verdict, at the time the 
amended act of June 22, 1874, was enacted, 
should be considered as a pending case, to 
which the retroactive provisions of the amend- 
ed act applied.— In re King, Case No. 7,782. 

The validity of an act alleged to be prefer- 
ential in its character and which took place 
prior to December, 1873, must be tried accord- 
ing to Act 1867. Act June 22, 1874, § 12.— 
Oxford Iron Co, v. Slafter, Case No. 10,637. 

The amendment of June 22, 1874, is inappli- 
cable to a suit in equity by- the assignee to re- 
cover a fraudulent preference in compulsory 
proceedings commenced prior to De'cember 1, 
1873.— Thomas v. Woodbury, Case No. 13,916. 

The rights of the assignee to sue to set aside 
conveyance by bankrupt are not alfected by 
Act June 22, 1874, when the adjudication of 
bankruptcy was passed before the amendments 
were adopted.— Barnewall v. Jones, Case No. 
1,027. 

The amendatory act of June 22, 1874, in 
reference to the rights of assignees to recover 
property transferred in contravention of Act 
1867, and in reference to the proof of debts 
by creditors who have taken a preference, does 
not apply to proceedings commenced before its 
passage.— In re Lee, Case No. 8,179. 

The amendment of Act 1867, by Act June 
22, 1874, controls cases in which conveyance 
was made before the passage of such amend- 
atory act, provided there was no judicial pas- 
sage on the conveyance previous to the amend- 
ment—Bradbury V. Galloway, Case No. 1,764. 
But see Boothe v. Brooks, Case No. 1,650. 

The amendment of June 22, 1874, respecting 
lie number and amount of petitioners, does not 
apply to a case in which the adjudication was 
entered before the passage of the act, as the 
adjudication is a decree of the court and is be- 
yond legislative control.— In re Angell, Case 
No. 386; Barnert v. Hightower, Id. 1,009; In 
re Comstock, Id. 3,077. 



Act June 1874, § 10, as an amendment to Act 
1867, changing the period from four to two 
months, is not retrospective in its operation, 
and does not affect transactions happening be- 
fore the time fixed for it to take effect. — 
Bradbury v. Galloway, Case No. 1,764. 

The amendment of June 22, 1874, reducing 
the time within which conveyances, prefer- 
ences, etc., are to be invalidated, and giving 
section 10 of the amended act no force until 
after the expiration of the two and three 
months, respectively, does not interfere with 
past transactions so far as time was an ele- 
ment. Case No. 12,899, affirmed.- Singer v. 
Sloan, Case No. 12,898, 

Act June, 1874, § 11, substituting "knowing" 
for "reasonable cause to believe," does not af- 
fect transactions happening before December 
1, 1873, in cases ■svhere bankruptcy proceed- 
ings were begun before that date.— Bradbury 
V. Galloway, Case No. 1,764; Tinker v. Van 
Dyke, Id. 14,058, affirming Case No. 16,849; 
Brooke v. McCraken, Case No. 1,932. 

Act of June 22, 1874, which amends Act 
1867, § 35, by inserting "knowing," applies to 
cases brought after the amendment though 
the instrument creating the alleged preference 
was executed before that time. Case No. 
12,899 affirmed.— Singer v. Sloan, Case No. 12,- 

In an action by trustees under Act 1867, § 
39, to recover money paid by the bankrupt as 
a preference, commenced prior to December 1, 
1873, the amendment of June 22, 1874, requir- 
ing proof that the creditor knew that the pav- 
ment was made to him in fraud of the act is 
not applicable. Case No. 16,849, affirmed.— 
Tinker v. Van Dyke, Case No. 14,058. 

The amendment of June 22, 1874, to Act 
1867, § 39, was not retroactive as to cases 
Trtiich, though commenced since December 1, 
1873, had passed to an adjudication prior to 
June 22, 1874. Case No. 8,235 affirmed.— In 
re Leland, Case No. 8,231. 

Act July 27, 1868, is retroactive.- In re Bill- 
ing, Case No. 1,408. 

The amendments of July 22, 1868 (15 Stat 
227), and July 14, 1870 (16 Stat 276), to Act 
1867 (14 Stat 517), extend the time as to the 
operation of the provisions of the second clause 
of section 33 as if the original act had in this 
respect been passed January 1, 1869.— In re 
Hershman, Case No. 6,430. 

Act June 22, 1874, § 9, concerning the con- 
ditions upon which a discharge is to be grant- 
ed, applies to cases pending when the act was 
passed.— In re Griffiths, Case No. 5,825;- In re 
King, Id. 7,781; In re Francke, Id. 5,045, re- 
versing Case No. 5,046; Singer v. Sloan, Case 
No. 12,898, affirming Case. No. 12,899. 
CONTRA, see In re Perkins, Case No. 10,983. 

Where the right to discharge was barred by 
limitation under Act 1867, § 29, prior to the 
amendatory act of June 22, 1874, section 9 of 
the latter act does not remove the bar. Case 
No. 8,576 affirmed.— -In re X«owenstein, Case No. 
8,573. 

The amendatory act of June 8, 1872, is pros- 
pective, but it may be availed of in all pending 
cases where assets are undistributed and the 
exemption can be granted without prejudice to 
the interest already vested before the passage 
of the act— In re Wyllie, Case No. 18,112. 

The amendment of March 3, 1873, in relation 
to exemptions, is not unconstitutional as ap- 
plied to existing liens. — ^In re Jordan, Case No. 
7,514; Id. 7,515. 

Act March 3, 1873, in relation to exemptions, 
is constitutional in cases where petition is 
filed after passage of such act, and in such 
cases wherein the petition is filed before its 
passage, where, after the passage, there re- 
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mains in the hands of the bankruptcy court 
an unappropriated fund. — In re Kean, Case 
No. 7,630. 

The amendatory act of March 3, 1873, which 
provides that tne exemptions allowed the 
bankrupt by Act June 8, 1872, shall be the 
amount allowed by constitution and laws of 
each state, respectively, as existing in the year 
1871, and that "such exemptions shall be valid 
against debts contracted before the adoption 
and passage of such state constitution and 
laws, as well as those contracted after the 
same," etc., is constitutional. — In re Smith, 
Case No. 12,986. 

A bankrupt filing a voluntary petition after 
the passage of Act March 3, 1873, is entitled to 
exemptions "as existing in the place of his 
domicile on the first day of January, 1871," 
even as against judgments rendered prior to 
the state act increasing the exemption. — In re 
Smith, Case No. 12,986. 

^ 5. Repealing acts. 

The repeal of the bankrupt law of 1800 by 
Act Dec. 19, 1803, bars a criminal prosecution 
thereunder.— Anonymous, Case No. 475; United 
States V. Passmore, Id. 16,005. 

The statute repealing Act 1841 took effect the 
■first moment of the day it was approved, which 
was March 3, 1843, and a petition presented and 
filed on that day is of no effect. — In re Howes, 
■Case No. 6,788; In re Welman, Id. 17,407. 
CONTIIA, see In re Ankrim, Case No. 395; In 
re Richardson, Id. 11,777. 

The original act of 1867 and all the acts 
amendatory thereof, except June 22, 1874, were 
superseded by the title "Bankruptcy" of the 
Revised Statutes and repealed by section 5596. 
Case No. 10,558 reversed. — In re Oregon Bulletin 
Printing & Publishing Co., Case No. 10,561. 

Act June 22, 1874, did not repeal any part of 
Kev. St. § 5112, or any prior enactment em- 
bodied therein, except the provision requiring 
"fifty percentum of such assets." — In re Shel- 
■don, Case No. 12,747. 

Act June 22, 1874, § 17, in providing a remedy 
by composition, does not operate to repeal the 
general provisions of Act 1867. — In re Jacobs, 
Case No. 7,159. 

The repealing clause in Act June 22, 1874, 
■does not affect suits by assignees then pending. 
— Hamlin v. Pettibone, Case No. 5,995. 

The repeal of the bankrupt act does not pre- 
vent the assignee from suing to reduce the prop- 
erty of the bankrupt to possession. — Carr v. Hil- 
ton, Case No. 2,436. 

% 6. Effect ■upon state insolvent laws and 
proceedings tlierennder. 

The bankrupt law of 1841, upon going into 
operation in February, 1842, ipso facto, sus- 
pended all action upon future cases arising under 
state insolvent laws, where the insolvent persons 
were within the purview of the bankrupt law. 
—Ex parte Eames, Case No. 4,237. 

State insolvent laws, which merely protect the 
person from imprisonment, and do not affect the 
contract, are not suspended by the bankrupt act. 
(Act 1841.)— Sullivan v. Hieskiil, Case No. 13,- 
594. 

Cases pending under state insolvent laws when 
Act 1841 came into operation are not affected 
thereby. — In re Holmes, Case No. 6,633. 

State insolvent laws in force at the time of 
the passage of Act 1867 are suspended thereby 
in so far as the provisions of the latter cover 
the subject-matter of the former. — In re Rey- 
nolds, Case No. 11,723. 

Act 1867 does not devest the state power to 
pass laws for winding up the estate of insolvent 
corporations. The jurisdiction conferred Ufwn 
the bankruptcy court in this respect is superior 



to, but not exclusive of, that of the state laws. 
—Chandler v. Siddle, Case No. 2,594. 

Act La. March 14, 1842, in relation to the 
liquidation of banks, Jield in effect a bankrupt 
law, and superseded by the bankruptcy act of 
1867.— Thornhill v. Bank of Louisiana, Case No. 
13,990; Id. 13,992. 

The Louisiana laws relating to insolvency, 
insolvent debtors, etc., were superseded by the 
bankruptcy act of 1867.— Thornhill v. Bank of 
Louisiana, Case No. 13,990; Id. 13,992. 

Act N. Y. April 3, 1811, is an insolvent and 
not a bankrupt law. — ^Adams v. Storey, Case No. 
66. 

II. PETITION, ADJUDICATION, AND 
^^AURANT. 

(A) JURISDICTION AND COURSE OF 
PROCEDURE IN GENERAL. 

1. JUKISniCTlOX. 

Jurisdiction on appeal, see post, § 681. 

§ 7. In general. 

Courts of bankruptcy derive all their juris- 
diction from the act creating them. — Jobbins t. 
Jlontague, Case No. 7,330. 

Under the liankrupt act of 1841, c. 9 (5 Stat. 
440), the circuit and district courts have full 
jurisdiction in equity, in respect to all cases 
arising in bankruptcy, to do all which is neces- 
sary and proper to accomplish, the entire settle- 
ment and distribution of the bankrupt's estate, 
whether the proceedings be formal or summary. 
—Mitchell V. Great Works MiU. & Mfg. Co., 
Case No. 9,662. 

Authority for the complete administration of 
the bankruptcy system exists in the district 
courts under the acts of 1841 and 1867. — Watson 
V. Lemar, Case No. 17,287; Goodall v. Tuttle, 
Id. 5,533. 

The jurisdiction of federal courts in bank- 
ruptcy is exclusive in all matters arising under 
the bankrupt act of 1867. — In re Barrow, Case 
No. 1,057. 

The jurisdiction of the federal courts in bank- 
ruptcy is exclusive, and the jurisdiction of the 
state courts over insolvent corporations is at an 
end when the corporation is adjudged a bank- 
rupt. — ^TS^'atson v. Citizens' Sav. Bank, Case No. 
17,279. 

The federal district courts, sitting in bank- 
ruptcy, have general equity jurisdiction, without 
previous notice to the adverse party. — Ex parte 
Carlton, Case No. 2,415. 

Act 1867, § 2, relates exclusively to the juris- 
diction of the circuit courts, and its provisions 
cannot be referred to to limit the jurisdiction of 
the district courts conferred by section 1 of sucli 
act.— Goodall v. Tuttle, Case No. 5,533. 

The jurisdiction of the bankrupt court is not 
affected by the fact that an assignment for 
the benefit of creditors under the state law had 
been made prior to the adjudication. — Pool v. 
McDonald, Case No. 11,268. 

The fact that the state is a creditor does not 
affect the jurisdiction of the bankruptcy court. 
—In re Greenville & C. R. Co., Case No. 5,787. 

The circuit court has no jurisdiction of a bill 
in equity filed by creditors before the appoint- 
ment of an assignee to restrain a chattel mort- 
gagee in possession from disposing of the goods 
of an alleged bankrupt. — Johnson v. Price, Case 
No. 7,407. 

Under Act 1867, the federal district courts 
have jurisdiction, both in law and equity.— In re 
Fendley, Case No. 4,728. 

The district court, when sitting as a court of 
bankruptcy, should not decline jurisdiction of a 
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■case within its jurisdiction, as such, on the 
sround that the claim might have been presented 
in the district or circuit court sitting in equity. 
— Norris' Case, Case No. 10,304. 

The district courts have no power to make 
general rules under Act 1S67, such power being 
vested in the United States supreme court by- 
section 10 of such act. — In re Kennedy, Case 
No. 7,699. 

Notice to all creditors is not necessary to give 
the bankruptcy court full and complete juris- 
diction as to all debts of the bankrupt; such 
jurisdiction is acquired by petition, adjudication, 
and warrant-T— In re Aichenbrown, Case No. 
604. 

All the orders and proceedings must be by the 
judge to whom the application is made. — Con- 
nelly's Case, Case No. 3,111. 

A district judge has no jurisdiction in bank- 
ruptcy, virtute officiorum, but only from the 
statutes. — In re Morris, Case No. 9,825. 

A decree of bankruptcy, and an order for the 
discharge of the bankrupt, must be made in 
■court and not at chambers. (Act 1841.)— In re 
Johnson, Case No. 7,368. 

§ S. As dependent upon character o£ 
parties — ^Alien and nonresidents. 

An alien residing in the United States may 
be adjudged a bankrupt on his own petition, 
regardless of his lengtli of residence. — In re 
Ooodfellow, Case No. 5,536. 

In order to give the bankruptcy court jurisdic- 
tion the de"btor must reside within the juris- 
■diction of the United States when the petition 
is filed.— In re Burton, Case No. 2,214. 

§ 9. Infants. 

An infant is entitled to the benefit of the bank- 
rupt act, and the proceedings may be had in 
his own name.— In re Book, Case No. 1,637. 

The bankruptcy court has no jurisdiction to 
make an adjudication against one who was an 
infant at the time of filing the petition; and a 
petition by the bankrupt, after he comes of age, 
for a confirmation of the proceedings, cannot 
give jurisdiction. (Act 1867.)— In re Derby, 
Oase No. 3,815. 

§ 10. — ^ Married xp-onien. 

The district court will consider the state stat- 
utes and decisions in applying the bankrupt law 
to married women. — In re Goodman, Case No. 
5,540. 

It seems that in a state where a feme covert 
may be sued upon her contracts she may be 
-declared a bankrupt.— In re O'Brien, Case No. 
10,397. 

In Indiana a petition in bankruptcy will not 
lie against a married woman where it is not 
shown that she has a separate estate. — In re 
■Goodman, Case No. 5,540. 

A married woman living separate and apart 
in California may be adjudged a bankrupt, as, 
tinder the state laws, she is liable to suit for her 
indebtedness. — In re Lyons, Case No. 8,649. 

In Illinois a married woman may be a volun- 
tary as well as an involuntary bankrupt. — In re 
Collins, Case No. 3,006. 

§ 11, — ^ Executors, 

An executorship for the limited purpose of 
winding up testator's business, and to carry on 
the same for such purpose, cannot be adminis- 
tered under Act 1867. — Graves v. "Winter, Case 
No. 5,710. 

§ 12. —— Corporations, 

Any corporation created for the purpose of 
•carrying on any lawful business defined by its 
charter, and clothed with power to do so, for 
i?ain, is amenable to Act 1807.— Rankin v. 
Florida, A. & G. C. R. Co., Case No. 11,567. 



A railroad company is a "moneyed, business, 
or commercial corporation," within Act 1867, § 
37, providing that such corporations may be ad- 
judged bankrupt.— Adams v. Boston, H. & E. 
R. Co., Case No. 47; Alabama & 0. R. Co. v. 
Jones, Id. 126; Sweatt v. Boston, H. & E. R. Co., 
Id. 13,684; In re Greenville & C. R. Co., Id. 
5,787; Winter v. Iowa, M. & N. P. Ry. Co., 
Id. 17,890; In re California Pac. R. Co., Id. 
2,315; In re Southern Minnesota R. Co., Id. 
13,188. CONTRA, see In re Opelousa & G. 
W. R. Co., Case No. 10,547. 

An insurance company is a "business or com- 
mercial" corporation, within such act. — In re 
aierchants' Ins. Co., Case No. 9,441; In re 
Hercules Mut. Life Assur. Soc, Id. 6,402; In 
re Independent Ins. Co., Id. 7,017, afiirming 
Case No. 7,018. 

A national bank cannot be proceeded against 
in bankruptcy. — In re Manufacturers' Nat. Bank, 
Case No. 9,051. 

§ 13. Traders, 

A person engaged in a business requiring the 
purchase of articles to be sold again either in 
the same or an improved shape, is "using the 
trade of merchandise," within Act 1841.— 
Wakeman v. Hoyt, Case No. 17,051. 

The owner of timber lands, who manufac- 
tures lumber therefrom as a means of deriv- 
ing profit from the real estate, is not a mer- 
chant or trader (Act 1841), unless he carries 
on such business on a large scale substantially 
and independently as a trade. — ^Hall T. Oooley, 
Case No. 5,928. 

A distiller engaged in the purchase and sale 
of grain and the sale of alcohol into which it is 
converted, and the purchase of domestic ani- 
mals, and tiie sale of them or of their flesh 
after being fattened, is subject to the operation 
of Act 1841 upon the petition of a creditor.— 
In re Eeles, Case No. 4,302. 

Livery stable keepers are not merchants or 
traders, under the act of 1841.- Hall v. Cooley, 
Case No. 5,928. 

§ 14r, Effect of appointment of receiver 
by state court. 

A petition in bankruptcy will lie against an 
insolvent corporation, notwithstanding a decree 
of dissolution and the appointment of a receiver 
on proceedings in the state court by a state 
officer.— In re Washington Marine Ins. Co., Case 

No. 17,246; Thornhill v. Bank of Louisiana, 
Id. 13,992, affirming Id. 13,990; In re Mer- 
chants' Ins. Co., Case No. 9,441; In re Inde- 
pendent Ins. Co., Id. 7,017, affirming Case No. 
7,018; In re Safe-Deposit & Savings Inst., 
Case No. 12,211; In re Green Pond R. Co., Id. 
5,786. 

The bankruptcy proceedings must be commen- 
ced within six- months after the dissolution. — ^In 
re New Amsterdam Fire Ins. Co., Case No. 
10,140. 

Act Feb. 13, 1873, does not deprive the bank- 
ruptcy court of jurisdiction over a corporation 
of which a receiver has been appointed by a 
state court, but only saves acts done by the 
state court and the receiver prior to filing the 
petition.— In re National Life Ins. Co., Case No. 
10,046. 

§ 15. As dependent on locality — Resi- 
dence or place of business. 

Proceedings may be instituted in the district 
either of the debtor's residence or place of busi- 
ness (Act 1841, § 7).— Ex parte Hall, Case No. 
5,919. 

The residence or place of business of the debt- 
or must be within the district to give the cotirt 
jurisdiction and the objection cannot be waived 
by him.— Fogarty v. Gerrity, Case No. 4,895; 
In re Palmer, Id. 10,680. 
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Albemarle, Cape Fear, and Pamlico, as de- 
fined in Act April 29, 1802 (2 Stat. 156), are 
"districts," within Act 1841, § 7 (5 Stat. 446), 
providing that bankruptcy proceedings must be 
in the district where the bankrupt resides. — In 
re Johnson, Case No. 7,368. 

A voluntary proceeding may be prosecuted in 
the district where the debtor has carried on 
business for the requisite time, irrespective of 
residence.— In re Alabama & G. R. Co., Case 
No. 124. 

-Under Act 1841 the proceedings can be had 
in a district other than that of the bankrupt's 
residence only when it appears that he has a 
fixed and notorious employment, denoting a 
place of business in such other district. — In re 
Kinsman, Case No. 7,832. 

Where a debtor files a petition in the South- 
ern district of New York, not averring any 
place of residence, and on his examination it 
appears that he resided in New Jersey four 
years previous, and for about six months be- 
fore filing he has been keeping books for a firm 
in New York City, such court has no jurisdic- 
tion of the case.— In re Magie, Case No. 8,951. 

"VNTiere a resident of Massachusetts becomes 
domiciled in California, and leaves the latter 
state without any intention of returning, and 
after staying without the limits of the United 
States several months returns to Massachusetts, 
and in less than two months thereafter files his 
petition, it is rightly filed in Massachusetts, as 
the act of leaving California with no intention 
of returning at once revived his domicile in the 
other state.— In re Walker, Case No. 17,061. 

The word "residence" (Act 1867, § 11) is not 
synonymous with "domicile," and where a per- 
son, resident with his family in one place, buys 
a stock of goods in another, and goes there for 
business, leaving his family in the former place, 
the petition is properly filed in the place where 
he carries on such business. — In re Watson, 
Case No. 17,272. 

The mere fact that a trader had desk room in 
an office in one district, where he was engaged 
in closing up the affairs of the business which 
he carried on in another district, in which he 
still resided, will not give the court of the for- 
mer district jurisdiction (Act 167)-— In re Little, 
Case No. 8,391. 

Petition of merchant failing in business in 
New York City, who moved his family to New 
Jersey, but continued with his successors as 
clerk, is properly filed two years later in the 
Southern district of New York.— In re Belcher, 
Case No. 1,237. 

A nonresident, who has for six months pre- 
ceding petition carried on business as agent 
and attorney for another within a certain dis- 
trict, may file his petition in such district. — In 
re Baily/Case No. 753. 

The business of a railroad corporation within 
the meaning of Act 1867 can only be carried 
on where its railroad is, or is to be, constructed, 
maintained, and operated. The fact that its 
officers and directors meet and act within a cer- 
tain district does not give jurisdiction.— In re 
Alabama & C. K, Co., Case No. 124. 

Involuntary proceedings cannot be prosecuted 
against an Alabama railroad corporation in a 
federal district court in New York where it has 
its generxil offices, but no railroad. — In re Ala- 
bama & C. R. Co., Case No. 124. 

Where it appears in an involuntary proceeding 
that prior to the filing of the petition the debtor 
had resided less than two months within the 
district, prior to which he had resided for over 
six months in another district, the court has no 
jurisdiction, as the debtor has not resided in 
the district for the longest period during the 
six months preceding the filing of the petition. 
— In re Leightou, Case No. 8,221. 



Where a bankrupt, during the six 
previous to filing his petition, carried 



months. 
^ ._ . . ^ . ^ on busi- 

ness for two months in the Southern district of 
New York, and for the same two months in the 
district of Massachusetts, and carried on buM- 
ness nowhere else, during such six months, his 
petition is properly filed in the Southern district 
of New York.— In re Foster, Case No. 4,962. 

§16. — In case of partnerships. 

The disti'ict court of the district in which the 
domicile and only place of business of the firm 
is located has jurisdiction of a petition in invol- 
untary bankruptcy, although it is proved that 
one of the partners resided in another district. 
— Cameron v. Canieo, Case No. 2,340. 

In case of partnerships, either partner may be 
declared a bankrupt in the district where he 
resides, or where the partnership is established. 
But the court first acquiring jurisdiction has 
exclusive jurisdiction over all the partners and 
all their propertv, joint and several.- Ex parte 
Hall, Case No. 5,919. 

The bankruptcy court has jurisdiction of a 
petition by a resident partner of a firm doing 
business in another state, in which the other 
partners reside, to have the firm and each part- 
ner thereof adjudged a bankrupt, where it is al- 
leged that they are unable to pay the partner- 
ship debts in full, and that the other partners 
had refused to join in the petition (Act 1867, |5 
36).— In re Penn, Case No. 10,927. 

The court first acquiring jurisdiction on a pe- 
tition of a partner has exclusive jurisdiction, 
and proceedings by the other partners in an- 
other court are void. — In re Greenfield, Case No, 

5,772. 

An adjudication of bankruptcy of a firm on 
the petition of one member is void as to mem- 
bers not consenting to the adjudication and liv- 
ing outside the district, and having no place of 
business therein. — In re Martin, Case No. 9,150. 

Where an Ohio firm was dissolved in 1861, 
and in 1867 one of the partners filed a petition 
in bankruptcy in New York, praying for his in- 
dividual discharge, and the other partners, who^ 
were then resident in Ohio, thereupon filed a 
petition setting forth the above facts, and stat- 
ing that they had no debts except partnership 
debts, that all the debts of the first-mentioned 
partner were partnei-ship debts, and praying 
that liey might be allowed to file their petition 

in New York, Act 1867, § "" ' " -— '" 

and the petition will not 
Boylan, C^se No. 1,757. 

Where involuntary proceedings are commen- 
ced against two persons who are doing business 
in this country, but one of them is a resident 
of Canada, an adjudication may be granted 
against the resident alone.— In re Burton, Case 
No. 2,214. 

§ 17. Conflict of jurisdiction. 

Where petitions in bankruptcy against the 
same debtor are filed "in two or more district 
courts, each having jurisdiction, the court in 
which the petition is first filed will be accorded 
exclusive jurisdiction over the case. Case No. 
1,679, reversed.— In re Boston, H. & E. R. Co., 
Case No. 1,677. 

Where a corporation is created under the laws 
of two states, the bankruptcy court which first 
exercises jurisdiction wiU be permitted to carry 
the proceedings to their final conclusion with- 
out the interference of the bankruptcy court in 
another state. — In re Boston, H. & E. R. Co., 
Case No. 1.677. 

An adjudication in one state, made between 
the time of signing and filing an adjudication 
in another state, is prior. Case No, 1,679, re- 
versed. — In re Boston, H. & E. R. Co., Case 
No. 1,678. 

Where a bankrupt resided in New York, but 
did business in New Jersey, and a creditors' 
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be granted. — In re 
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peiition "svas filed in. :New Jersey against hun, 
«pon which he was declared a banlvirupt, and 
after the property had been in the custody of 
the New Jersey court for many months a cred- 
itors' petition was filed in New York, and an 
adjudication of bankruptcy against the same 
debtor was entered by consent, and it appeared 
that an abandonment of the proceedings in New 
Jersey would involve the parties in great loss, 
the provisions of general order No. 16 did not 
apply, and the adjudication in the New York 
case' was set aside, and all proceedings stayed 
pending the New Jersey proceedings.— In re 
Brown, Case No. 1,982, 

%18, Pleading and objections. 

Where the want of jurisdiction appears on 
the petition, the consent of the parties cannot 
ixive jurisdiction, and the bankruptcy court, of 
its own motion, will take notice of the point, — 
Hopkins v. Carpenter, Case No. 6,6S6. 

Wliere the allegation of residence within the 
district as the ground of jurisdiction is false as 
to one of the petitioning partners, the bank- 
ruptcy court is without jurisdiction as to any 
of them.— In re Beals, Case No. 1,165. 

The question of jurisdiction depending upon 
averments in the petition in a voluntary pro- 
ceeding cannot be raised on an application by 
creditors to set aside the adjudication of bank- 
ruptcy, but this question may be raised when 
an application for a discharge is made.— In re 
Penn, Case No. 10,926. 

The proceedings will not be stopped, after ad- 
judication, on a mere protest alleging want o£ 
jurisdiction in the court, under amended acts, 
before the court has full knowledge of their 
context.— In re Kosenthal, Case No, 12,062. 

2. Course of Pbooeddre is Gesekai* 

§ 19. Comxttencement of proceedings. 

Filing a petition, unaccompanied by due proof 
to sustain it, is not tlie commencement of pro- 
ceedings under Act 1867, § 38, although, an or- 
der to show cause is improperly issued upon it, 
and although a proper petition is afterwards 
filed and prosecuted to adjudication.— In re Bog- 
ers. Case No. 12,003. 
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duly authorized thereto, does not show author- 
itj' to appoint another to act for the firm at a 
creditors' meeting in bankruptcy proceedings.— 
In re Knoeofel, Case No. 7.891. 

To authorize counsel to appear for a corpora- 
tion and admit acts of bankruptcy charged, the 
corporators or shareholders should by vote au- 
thorize such action. Case No. 11,706, affirmed. 
— I^eiter v. Republic Ins. Co., Case No. 8,227. 

The counselor of the assignee may act as at- 
torney for creditors in bankruptcy proceedings. 
—In re Levy, Case No. 8,299. 

An attorney other than the duly-appointed 
attorney may appear as counsel for lie assignee 
in a particular proceeding pending in court.— 
In re Comstock, Case No. 3,080. 

An attorney who has no authority to appear 
in a proceeding instituted by the assignee can- 
not be heard to question the authority of the 
attorney who appears in such proceeding as 
counsel for such assignee.— In re Comstock, 
Case No. 3,080. 

A power of attorney fo appear for a creditor 
need not be acknowledged. — In re Powell, Case 
No. 11,354. 

A power of attorney to prove debt need not 
be acknowledged.- In re Barnes, Case No. 
1,012. 

A notary public has authority to take ac- 
knowledgments of letters of attorney in bank- 
ruptcy proceedings.— In re Butterfield, Case No. 
2,248; In re McDuffee, Id. 8.778. 

In the absence of an express rule, the bank- 
ruptcy court will follow the rules of the circuit 
and district courts whereby agreements between 
counsel must be in writing or of record, provided 
no inequitable result would be caused thereby.— 
In re Amory and Leeds, Case No. 336a. 

A power of attorney under form No. 26, which 
concludes with the words, "and with like powers 
to attend and vote at any other meeting of cred- 
itors or sitting' of court holden * « * for the 
declaration of a dividend, or for any other pur- 
pose in my interest whatever," does not author- 
ize the filing of an opposition to the bankruptfs 
discharge.— Creditors v. Williams, Case No. 3,- 
379. 



An order to show cause, issued without such 
proofs, is illegal and void, and does not consti- 
tute the commencement of proceedings. — In re 
Rogers, Case No. 12,003. 

§ 20. Bepresentation of parties Tiy at- 
torneys. 

The appearance of a debtor not served on a 
petition against joint debtors may be by attor- 
ney.— In re Weyhausen, Case No. 17,474. 

Where a person who is not an attorney at 
law desires to represent another before a regis- 
ter, he must show a formal power of attorney, 
but in such ease the authority of one who is an 
attorney at law will not be questioned, and he 
will be accepted unless some one requires him 
to prove the same. — ^In re Scott, Case No. 12,- 
519. 

The authority of an attorney or counselor of 
the circuit or district court, who appears for the 
creditors in a proceeding in bankruptcy, cannot 
be questioned by the register. — In re Hill, Case 
No. 6,481. 

An attorney at law cannot vote for his client 
without being duly constituted his attorney in 
fact— In re Purvis, Case No. 11,476. 

At a meeting held in a course of proceedings 
in bankruptcy, an attorney cannot act for a 
creditor unless he has authority to do so, evi- 
denced by a letter of attorney acknowledged be- 
fore a register or United States commissioner, 
—In re Christley, Case No. 2,702, 

The mere fact of an attorney verifying proof 
of debt for a firm, and swearing that he >vas 



§ 21. Scli.ednle— When rectnired. 

See, also, post, §§ 480, 563. 

Where the acts of bankruptcy charged in a 
petition filed after December 1, 1873, are de- 
nied, and a jury trial demanded, the bankrupt, 
under Act 1867, § 39, as amended June 22, 
1874, will be required to file a list of creditors 
and amount of their claims.— Warren Sav. 
Bank v. Palmer, Case No. 17,207. 

In an involuntary proceeding a bankrupt will 
be required to make statement in writing under 
oath, where he is relied on to prove insufficient 
number of petitioning creditors as suggested by 
a creditor.— Clinton v. Mayo, Case No. 2,899. 

A debtor will not be compelled to file a full 
list of creditors, when sworn statements of the 
petitioning creditors show that the requisite 
amount and number have not petitioned. — In 
re California Pac. R. Co., Case No. 2,315. 

§22. Contents. 

The bankrupt is only bound to set forth in his? 
schedule such property as he has a right or m- 
terest in at the time of petitioning.- Es parte 
Robertson, Case No. 11,921. 

An interest in the net profits of a business as 
additional compensation for services of the 
bankrupt need not be scheduled by him,— In re 
Brown, Case No. 1,978. 

Where claims against a bankrupt are purchas- 
ed at a discount, they remain subsisting against 
him for tlieir full value in the hands of the pur- 
chaser, whatever may be the latter's rights 
against other creditors, and the bankrupt may 
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properly state in his schedules that the pur- 
chaser of the claims is his creditor to their full 
amount. — ^In re Houghton, Case No. 6,728, 

The bankrupt must state in his schedules 
whether or not any note has been given, or any 
judgment rendered, for every debt, and whether 
or not any person is liable with the debtor as a 
partner or joint contractor, and what is a suffi- 
cient statement of those facts is a matter of 
discretion with the register. — In re Orne, Case 
No. 10,582. 

Purchases of bankrupt's property by mem- 
bers of his family at judicial sales, though a part 
of the property was left in the bankrupt's pos- 
session, but not remaining with him at the time 
of filing his petition, do not afford presumptive 
evidence of an ownership remaining in the bank- 
rupt which will require him to account for the 
property in his schedules, under Act 1841. — In 
re Bailey, Case No. 726. 

A claim of the bankrupt for damages on a 
coptraet for the sale of goods must be stated in 
his schedule. — In re Orne, Case No. 10,581. 

The bankrupt must show, either in the sched- 
ule attached to his petition, or in a separate 
affidavit, the efforts made by him to find the 
present residence of creditors, which is not given. 
—In re Pulver, Case No. 11,466. 

A creditor objecting that the petitioner does 
not set forth a list of his creditors, with their 
residences and the amounts due, must point out 
the omission. — In re Plimpton, Case No. 11,227. 

A person named in a bankrupt's schedule as a 
creditor, who does not appear either in person or 
by duly-constituted attorney, and has not proved 
any debt, cannot file a protest against being 
named as a creditor. — In re Altenheim, Case No. 
268. 

§ 23. — rorin and su£B.ciency. 

The use of dots or contractions in the sched- 
ules to indicate a repetition of words previously 
used is forbidden by rule 14 of the general or- 
ders in bankruptcy. — In re Orne, Case No. 10,- 
582. 

A schedule of a voluntary petitioner's real es- 
tate which states the county and town in which 
the property is situated, together with the name 
of the grantor, is sufficiently accurate. — In re 
Dodge, Case No. 3,946a. 

The description of property by a bankrupt in 
his schedule as "an interest in half a lot in 
Buffalo" is not sufficient. — ^In re I<''risbee, Case 
No. 5,130. 

A bankrupt's schedule of assets should set 
forth the separate items of household furniture 
and wearing apparel, but such defect may be 
remedied by amendment. — In re Hill, Case No. 
6,481. 

Every article of family stores and wearing ap- 
parel, generally described, need not he set out 
in the schedule. — In re Malcom, Case No. 8,986. 

The statement in the schedule of a bankrupt 
of the amount due to each creditor is sufficient, 
when the sum and date of the debt or judgment 
is given. — ^In re Hill, Case No. .6,481. 

TVhere the petitioner in bankruptcy has no 
property except what he claims as exempt, and 
his creditors are all of one class, he is required 
in making up his schedule to use such forms as 
are appropriate to and descriptive of the debts 
and property he is required to list. — ^Anonymous, 
Case No. 457. 

In a bankrupt's schedule of creditors contain- 
ing debts owing to newspapers, the names of the 
proprietors of the newspapers should be given, 
and not the names of the newspapers only. — 
Anonymous, Case No. 462. 

A judgment due a firm should be scheduled 
in the firm's name, without setting forth the 
names of its members; but, if their names are 



set forth, the schedule is not thereby vitiated. — 
Anonymous, Case No. 457. 

A judgment in favor of a bankrupt should be 
set forth in Schedule B, No. 2, under letter b. — 
In re Sallee, Case No. 12,256. 

The certificate of the register as to the suffi- 
ciency of the inventory of the assets of a bank- 
rupt is not conclusive so as to preclude inquiry 
at the proper time, and in the proper manner, 
as to the sufficiency of the same. — In re Hill, 
Case No. 6,481. 

§24. Verification. 

The schedule may be verified before a notary. 
—In re Bailey, Case No. 727. 

§ 25. — — Amendxnents, xvlien allo-nred. 

A register may allow amendments to the 
schedules on the ex parte application of the 
bankrupts, at any time while the cause is pend- 
ing before him. — In re Heller, Case No. 6,339. 

A register may allow a bankrupt to amend his 
schedules when such amendment is not opposed. 
Such amendments should he filed with the clerk. 
—In re Morford, Case No. 9,796. 

The register may, of his own motion, order 
a bankrupt to amend his schedules after the 
adjudication of a bankruptcy and the appoint- 
ment of an assignee. — ^In re Orne, Case No. 
10,582. 

A bankrupt cannot amend his schedules by 
adding other names to the list of creditors, as of 
course, after the warrant, and after the close of 
the business of the first meeting, but the regis- 
ter may report provisionally as to the conditions 
on which tiie amendments should be allowed. — 
In re Morganthal, Case No. 9,813. 

Material additions to the schedules of debts, 
or to the property, are not allowable, by way of 
amendment, after the first meeting of creditors, 
except upon such conditions as may prevent in- 
justice.— In re Ratcliffe, Case No. 11,578. 

The application of the bankrupt for leave to 
amend his schedule by adding property omitted 
as appearing on his examination is an ex parte 
one, which no creditor has any right to oppose. — 
In re Watts, Case No. 17,293. 

Amendments of schedules will be allowed on 
payment of costs where there is proof that the 
errors arose from inadvertence. — In re Frisbee, 
Case No. 5,130. 

The bankrupt may, by order of court, amend 
his schedules, even after the consideration of 
specification in opposition to his discharge. — In 
re Preston, Case No. 11,392. 

Procedure on allowance of amendments to 
schedules.~In re Morford, Case No. 9,796. 

§ 26. Order for amendment. 

"Where the register makes an order that the 
bankrupt's schedules be amended, the order 
ought to specify particularly the respects in 
which it is to be amended. — ^In re Orne, Case 
No. 10,582. 

§ 27. Operation and effect of 

amendment. 

The allowance of an amendment of the sched- 
ule by adding property omitted does not conclude 
a creditor to avail himself of any ground of 
opposition to the discharge arising out of such 
omission. — ^In re Watts, Case No. 17,293. 

Creditors whose names were omitted from the 
schedule on the erroneous supposition that their 
debts were barred by the statute of limitations, 
and brought in by amended schedules, are enti- 
tled to notice, and a new warrant should issue. 
—In re Perry, Case No. 10,99«. 

In such case, where an assignee has already 
been chosen, notice of an application to remove 
him .«;hould be given, to enable all creditors to be 
heard.— In re Perry, Case No. 10,998. 
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§ 28. Records and files. 

The record of the bankruptcy court showing 
that a petition in bankruptcy was filed at a par- 
ticular time is conclusive, and cannot be contra- 
dicted by parol evidenee.^Alabama & G. R. Co. 
V. Jones, Case No. 127. 

Where the record of the federal district court 
shows that the" judge ordered a petition in bank- 
ruptcy to be filed, and made an order to show 
cause thereon, it will be presumed that the peti- 
tion was filed before or contemporaneously with 
the order to show cause, unless the record shows 
the contrary. — Alabama & C. R. Co. v. Jones, 
Case Ko. 127 

Where the record of the federal district court 
shows that a petition in bankruptcy was not 
filed on the same day that an order to show 
cause was made thereon, if in fact the petition 
was filed on that day, an order may be entered 
by the district court nunc pro tune correcting 
the date of filing.— Alabama & C. R. Co. v. 
Jones, Case No. 127. 

Original papers referred to in bankrupt's dep- 
osition, and annexed thereto, cannot be with- 
drawn from the files at the option of the bank- 
rupt, but the bankruptcy court may order a 
withdrawal for good reason shown by party in- 
terested.— In re JIcNair, Case No. 8,908. 

§ 29. Deposij!:ioiis. 

The statutes authorizing the taking of testi- 
mony (Act 1789, § 30; Act 1817; Act 1872) 
do not apply to proceedings in bankruptcy.- In 
re Dunn, Case No. 4,173. 

Testimony in bankruptcy proceedings can only 
be taken on commission, and cannot be taken 
on notice.— In re Dunn, Case No. 4,173. , 

The jurat subscribed by the commissioner need 
not contain si venue, when it appears from the 
deposition itself that the oath was administered 
where the officer resides. — ^In re Hill, Case No. 
6,485. 

The register has power to take affidavits and 
depositions at any time after petition filed. — 
In re Dean, Case No. 3,700. 

§ 30. Motions and decisions tliereon. 

A motion in a bankruptcy proceeding, which 
has been denied without prejudice to any other 
motion, suit, action, or proceeding in respect 
thereto, cannot be repeated on the same facts, 
nor upon additional papers which do not touch 
the merits of the controversy.— In re Mott, Case 
No. 9,878a. 

§ 31. Production of Iiankrupt on Iiabeas 
corpns. 

A bankrupt who is in custody may be produced 
in court on habeas corpus whenever necessary 
for further proceedings in bankruptcy before the 
court or a commissioner. — ^In re Cheney, Case 
No. 2,636. 

Ride 27 of the "general orders in bankruptcy." 
authorizing the district courts to issue writs of 
habeas corpus in certain cases, applies only to 
the court in which the proceedings in bankruptcy 
are had.— In re Seymour, Case No. 12,684. 

(B) VOLUNTARY PROCEEDINGS. 

§ 32. By coirp oration. 

A petition by a corporation in voluntary bank- 
ruptcy should be authorized by a vote of a 
majority of the corporators at a legal meeting 
called for the purpose. Rev. St § 5122.— Free- 
man's Nat, Bank v. Smith, Case No. 5,089. 

Such meeting need not be called in the man- 
ner prescribed by section 21 of Act N. Y. Feb. 
17, 1848, in regard to the formation of cor- 
porations. — Freeman's Nat. Bank v. Smith, Case 
No. 5,089. 

Under Act 1867, § 37, authority to file a peti- 
tion in behalf of a corporation can only be given 
by a vote of a majority of the stockholders, 



even if the management of the corporate affairs 
is vested by the slate law in a board of trus- 
tees.— In re Lady Bryan Min. Co., Case No. 7,- 
978. 

A contumacious resignation by officers of a 
company cannot prevent the company fi^m fil- 
ing a petition in bankruptcy authorized by the 
majority shareholders. — ^Davis v. Railroad Co., 
Case No. 3,648. 

Under Rev. St. § 5122, which requires a peti- 
tion in voluntary bankruptcy to be authorized 
by a majority of the corporators, stock of an 
intestate, on whose estate administration has not 
been granted, is not to be counted. — ^Freeman's 
Nat. Bank V. Smith, Case No. 5,089. 

A voluntary petition, filed in behalf of a cor- 
poration without espress authority by a vote 
of the stocliholders, gives the register no juriS' 
diction; and a ratification by the stockholders, 
after adjudication, does not cure the defect. — ■ 
In re Lady Bryan Min. Co., Case No. 7,978. 

The policy holders in a mutual life insurance 
company are "corporators," within Rev. St. § 
5122, requiring them to be notified of the meet- 
ing called to authorize proceedings in bank- 
ruptcy. — ^In re Atlantic Mut. Life Ins. Co., Case 
No. 628. 

After the lapse of four years, it will be pre^ 
sumed, as against a stocltholder of the corpora-- 
tion, tbat a petition filed by an officer by order 
of the directors was authorized by the stock- 
holders as required by law.— In re Jefferson Iiis» 
Co., Case No. 7,253. 

The authority of the officer of a corporation to 
file a petition in bankruptcy cannot be disputed 
in a collateral proceeding. — Davis v. Railroad 
Co., Case No. 3,648. 

Bankruptcy proceedings by a corporation, au- 
thorized by a minority of the members, will not 
be dismissed on the petition of an officer for the 
purpose of his evading an alleged liability, after 
the lapse of a year, as brought without au- 
thority, where the corporation was hopelessly 
insolvent, and the stockholders did not differ as 
to the propriety of the proceedings. — ^In re Col- 
lateral Loan & Savings Bank, Case No. 2,997. 

§ 33. By partners. 

Where there are no partnership assets to be 
collected and distributed, an individual member- 
of a former partnership may, upon his own 
petition, be discharged from all his debts, Both, 
partnership and private. — In re Marks, Case No. 
9,094. 

A member of an existing firm having firm 
debts and firm assets cannot be discharged on 
his individual petition unless the firm is also de- 
clared bankrupt. — ^In re Winkems, Case No. 17,- 
875. 

On a voluntary petition by a member of a 
firm, the bankruptcy court has power to deter- 
mine the question what persons constituted the 
firm.- In re Griffith, Case No. 5,820. 

Where one member of a firm files his petition,, 
scheduling both firm and individual assets and 
liabilities, it is the right of the other member- 
to be made a party to the proceedings. — In re 
Gorham, Case No. 5,624. 

Where all the partners do not join in the pe- 
tition, a nonresident partner cannot join in a 
petition filed in a district in which he neither 
resided nor carried on business. — In re Prank- 
ard, Case No. 11,366. 

A decree cannot be rendered against a firm 
on a voluntary application therefor, unless the 
whole of the partners unite therein. Act 1841. 
—Ex parte Btartz, Case No. 6,174, 

Where a voluntary petition in bankruptcy 
omits the names of some members of the firm 
which it is asked shall be declared bankrupt, 
proceedings against the nonjoining partners 
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cannot be made by a creditor.— Citizens' Nat. 
Bank t. Cass, Case No. 2,732. 

Parties cannot apply jointly for a decree in 
bankruptcy after a dissolution of their part- 
nership. Act 1841.— Ex parte Hartz, Case No. 
6,174. • 

After a sale by a partner of all his interests 
as co-partner to a third person, who is taken 
into the firm, neither the old firm nor the re- 
tiring partner can be adjudged bankrupts on 
the petition of the continuing partner. — In re 
Hartough, Case No. 6,164. 

A dissolution of a partnership will not pre- 
vent the bankrupt court taking jurisdiction, so 
long as any unfinished business, debts, credits, 
or assets remain. — In re Crockett, Case No. 3,- 
402; In re Noonan, Id. 10,292. 

One partner may petition to have himself- 
and his co-partner adjudged bankrupt after 
a dissolution of the co-partnership; and he will 
not be estopped from petitioning by having un- 
dertaken to pay all the joint debts, the joint 
creditors not having accepted him as their sole 
debtor. — ^In re Stowers, Case No. 13,516. 

Where one partner of a dissolved firm peti- 
tions for an adjudication in bankruptcy against 
himself and his late partner, and it appears 
that the petitioner has undertaken to pay all the 
joint debts, and has given a bond to his late 
partner with a solvent surety conditioned for 
such payment, and the creditors did not desire 
an adjudication, and that such partner was sol- 
vent, the petition will be dismissed. — ^In re 
Bennett, Case No. 1,314. 

An adjudication against a firm by a partner 
on his voluntary petition, where the firm had 
been dissolved by the death of a co-partner, is 
void. — In re Temple, Case No. 13,825. 

One or more partners may file their petition 
praying that the firm be declared bankrupt 
without making the others parties, but notice 
of the pendency of the proceedings must be 
given to the other partners. — In re Moore, Case 
No. 9,750. 

A firm may be adjudicated bankrupt so long 
as there are undistributed partnership assets, 
and partnership debts and liabilities. — In re 
Gorham, Case No. 5,624. 

§ 34. "Who may petition. 

The petitioner cannot be decreed a bankrupt 
while he owes debts which were created while 
he was acting in a fiduciary character. Act 
1841.— In re Hardison, Case No. 6,053; In re 
Cease, Id. 2,540. 

A municipal oflSeer who receives moneys as 
license fees is a public oflScer, within Act 1841 
(9 Stat. 440, c. 9), and, if a defaulter in such 
oflace, cannot maintain a voluntary petition 
under the act. — In re Johnson, Case No. 
7,365a. 

A judgment obtained in bastardy proceed- 
ings for the' maintenance of a child and a 
judgment for damages in an action of seduc- 
tion are not "debts," within Act 1841, § 1, and 
the debtor cannot maintain a petition founded 
thereon. — In re Cotton, Case No. 3,269. 

A fraudulent transfer by the petitioner will 
not prevent his being declared a bankrupt under 
the act of 1841. — In re Houghton, Case No. 
6,727. 

Where the debtor in involuntary proceedings 
indorses on the copy of the petition served on 
him an admission of the truth of its allegations, 
except those relating to fraud, but before the 
day to appear files an involuntary petition, and 
is adjudicated a bankruijt thereon by the 
register, such adjudication is void, and an ad- 
judication will be made in the involuntary pro- 
ceeding. — ^In re Stewart, Case No. 13,419. 
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A petition by a debtor to be declared a bank- 
rupt will be received, notwithstanding a pe- 
tition for a compulsory decree has already been 
filed, and an order of notice to show cause 
thereon obtained by a creditor against the same 
debtor.— In re Canfield, Case No. 2,380. 

The pendency of a petition in involuntary 
proceedings, not carried to adjudication, a 
composition having been made, is no bar to a 
voluntary petition, where the composition has 
been set aside for the reason that the debtor 
was unable to carry it into effect. — In re Flana- 
gan, Case No. 4,850. 

A bankrupt to whom a discharge has been 
refused, and who has contracted new debts, 
may file a new petition. Case No. 4,090 af- 
firmed. — ^In re Drisco, Case No. 4,086. 

§ 35. Defenses and ol3Jections. 

The allegation filed to deprive a debtor of 
the benefit of the insolvent act (2 Stat. 237) 
must be specific and certain. — Connelly's Case, 
Case No. 3,111. 

Where the bankruptcy court has jurisdiction 
over the debtor, an adjudication on his petition 
cannot be resisted on the ground that he is 
solvent, as the filing of the petition is an act of 
bankruptcy. — In re Fowler, Case No. 4,998. 

Proof of ownership in past years, or dissi- 
pation or dishonest squauderingf" of property, 
is not sufficient to defeat a petition under Act 
1841.- In re Bailey, Case No. 726. 

As to property subsequently acquired which is 
matter of record, the creditors must move with- 
in a reasonable time to have the same shown. 
Act 1800.— In re Morris, Case No. 9,825. 

§ 36. Parties and intervention. 

Persons cannot join in a petition with a 
view to separate decrees; and, where a pe- 
tition is disallowed conjointly, it cannot avail 
petitioners individually. Act 1841. — In re 
Moritz, Case No. 9,814. 

In a voluntary proceeding, where the bank- 
rupt neglects to move for a decree of bank- 
ruptcy, so that an assignee may be appointed, 
the creditors may move the court for that pur- 
pose.— Ex parte Harris, Case No. 6,110. 

Under the act of 1841, a proceeding upon the 
debtor's petition was not ex parte. — ^Lathrop 
V. Stuart, Case No. 8,113. 

§37. Petition. 

A voluntary petition in bankruptcy need not 
allege the insolvency or dissolution of a firm 
of which the petitioner was a member. — In re 
Dodge, Case No. 3.&46a. 

An averment that petitioner "is a copartner 
in the firm of 0., P. & Co., a copartnership 
composed of said petitioner" and certain per- 
sons named, is a sufficient averment of a sub- 
sisting copartnership. Act 1867, § 30. — ^In re 
Penn, Case No. 10,927. 

On a petition by a partner for a separate de- 
cree he need not set forth the partnership ac- 
counts in detail, but he must allege his share 
of the partnership property. — Ex parte Nor- 
cross. Case No. 10,293. 

An allegation by a bankrupt that he had 
made an assignment for the benefit of his 
creditors some time before the date of his jte- 
tition is not open to the objection that it fails 
to state what estate remains undisposed of, or 
that it fails to give the assignment itself, if 
accomp.anied by the sworn statement that the 
assigned property will not pay the debts it 
was conveyed to provide for. — In re Mott, Case 
No. 9,87Sb. 

Where the interlineations in a debtor's pe- 
tition are small and not such as affect its sense, 
the decree will not be denied on that ground. 
—In re Malcom, Case No. 8,986. 
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§ 38. 'Veriflcatioii. 

The petition and sehedoles may be Terified by 
the debtor's attorney, if he is a notary public. 
—In re Mauer, Case No. 9,304:. 

An involuntary petition in bankruptcy can- 
not be verified before a notary public. — ^In re 
Heller, Case No. 6,338. 

In the petition to be declared a bankrupt, 
the date of the jurat is not essential. — ^In re 
Houghton, Case No. 6,727. 

§ 39. Oatli of allegiiance. 

The oath of allegiance annexed to the debt- 
or's petition may be taken before a register. — 
In re Walker, Case No. 17,062. 

§ 40. Amendxtients. 

The register should allovr all necessary and 
proper amendments whenever a proper cause 
therefor is shown. — In re Heller, Case No. 
6.339. 

A creditor, after his claim has been duly 
proved, has the right to ask that the petitioner 
amend defects in his petition or schedule. — ^In 
re Jones, Case No. 7,447- 

A bankrupt filing a petition in which no al- 
lusion was made to the fact that he was a 
member of a firm will be allowed to amend 
so as to bring in the other members of the 
firm, where his schedule showed firm debts and 
assets. — ^In re Little, Case No. 8,390. 

Where a bankrupt is liable for both personal 
and partnership debts, his petition for dis- 
charge, individually, may be amended so as to 
cover the partnership debts. — In re Bidweli, 
Case No. 1.392. 

In a partner's petition against hia co-partner, 
an omission to state the latter* s residence may 
be supplied by amendment. — ^In re Vanderhoef, 
Case No. 16,^1. 

§ 41. Withdrawal of petition. 

The petitioner under Act 1841 cannot with- 
draw his petition before adjudication, without 
showing good cause, if opposed by any creditor. 
—Ex parte Harris, Case No. 6,110. 

A voluntary petition under Act 1841 may 
be withdrawn, and all further proceedings 
stayed, on thff application of the petitioner, l^- 
fore the decree has been made, upon proper 
cause shown and the payment of costs. — Es, 
parte Kandall, Case No. 11,550. 

A petition under Act 1841 cannot be with- 
drawn, and further proceedings stayed, after 
the decree, without the concurrence of all 
whose interests may be affected.— In re Gile, 
Case No. 5,423. 

The court may allow the bankrupt to with-' 
draw his petition for discharge, and file a new 
one at a later day. — ^In re Svenson, Case No. 
13,659. 

A voluntary petition will be annulled on 
motion on due notice, where all the claims 
against the bankrupt have been paid by an as- 
signment to one creditor, who has released the 
bankrupt.— Case of Stem, Case No. 13,376. 

§ 42. Arrest of Ijaiilsrupt. 

Act 1867 does not authorize the arrest of the 
bankrupt in a voluntary proceeding. — ^In re 
Hale, Case No. 5,911. 

§ 43. Adjudication. 

A petitioner cannot be decreed a bankrupt 
when, in his petition and schedule, he does not 
include all his creditors, and the debts due to 
them.— In re Hardison, Case No. 6,053. 

The adjudication will not be postponed until 
the register has certified the petition and 
schedules to be correct— In re Patterson, Case 
No. 10.815. 

An adjudication against a firm, obtained by 
one partner on his voluntary petition, without 
Fed.Cas.Dig.— 8 
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giving the notice required by general order 18 
is void.— In re Temple, Case No. 13,825; In re 
Moore, Id. 9,750. 

An adjudication upon a voluntary petition 
is a conclusive finding that the petitioner is 
insolvent, and owes more than $300, but not 
that he is within the jurisdiction of the court 
in other respects.— In re Goodfellow, Case No. 
5,536. • - 

An es parte adjudication obtained by the 
bankrupt on the filing of amendments by him 
after objections to the form of his proceedings 
will be vacated.— In re Oakley, Case No. 10,- 
392. 

The correctness of a decree declaring a cor- 
poration bankrupt upon its voluntary petition 
cannot be impeached, after the lapse of a 
3'ear, by a stockholder who had full knowledge 
of all the facts. — In re Baltimore County Dairy 
Ass'n, Case No. 828. 

A receiver of a corporation, appointed under 
state laws, may move the bankruptcy court to 
set aside an adjudication that the company is 
bankrupt, as unauthorized by the members, 
obtained on petition by one of its trustees in 
its behalf, but will not be heatd on such motion 
to contest that the company is insolvent, as the 
rule that -the filing of the petition by the bank- 
rupt is per se an act of bankruptcy, and that 
his actual solvency or insolvency is not ma- 
terial, applies as well to proceedings by cor- 
porations as Jby individuals.— In re Atlantic 
Mut. Life Ins. Co., Case No. 628. 

A motion by partner five months after joining 
in a petition. for involuntary bankruptcy to set 
aside the adjudication,, on the ground of fraud- 
ulent misrepresentations of his copartners, in- 
ducing him to join in the petition when the 
firm was solvent, for the purpose of depriving 
him of his property, will be denied, where it 
appears that the rights of creditors have be- 
come fixed through such partner's voluntary 
acts.— In re Court, Case No. 3,284. 

The adjudication on a voluntary petition as 
to what pei'sons constitute a firm will not be 
set aside after sis years, on petition filed four 
years after a different decision in the state 
court, where rights and interests of third per- 
sons have grown up under it and been adapted 
to it— In re Griffith, Case No. 5,820. 

(O) INVOLUNTARY PROCEEDINGa 

1. In General. 

§ 44. Against -wlionx lies. 

Where the owners of a planing mill con- 
tracted debts as traders, but discontinued that 
branch of the business a few months before 
committing an act of bankruptcy, they will be 
considered merchants as to sudti debts, within 
the meaning of Act 1841.— Baldwin v. Rosseau, 
Case No- 803. 

A trader who has withdrawn from business 
may be proceeded against upon debts which 
were contracted while he was actually in 
trade. Act 1841.— Everett v. Derby, Case No. 
4.576. 

An insane person may be made a bankrupt 
for an act of bankruptcy committed while sane, 
—In re Pratt, Case No. 11,371. 

A party under guardianship as a lunatic -may 
be adjudged a bankrupt, against the consent of 
his guardian.'— In re Weitzel, Case No. 17,365, 

Since Act June 22, 1874, a corporation cannot 
be subjected to compulsory bankruptcy upon 
the petition of a single creditor.— In re Detroit 
Car Works, Case No. 3,833. 

§ 45. Defenses. 

It is no defense to a petition in invitum that 
the petitioning creditor is the only creditor of 
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the supposed bankriint. — In re Alexander, Case 
No. 161. 

It is a good answer to a petition alleging, as 
an act of bankruptcy, the suspension of pay- 
ment of commercial paper, that the paper in 
question is usurious. — In re Staplin, Case No. 
13,304. 

In an invohintary proceeding, the debtor may 
sliow that the petitioner is not a creditor, and 
have the petition dismissed. Case No. 3,250 
affirmed.— In re Cornwall, Case No. 3,251. 

A plea of tender can, under no x;ircumstanees, 
be a defense to the petition to have a debtor 
adjudged a bankrupt, — In re Ouimette, Case 
No. 10,622. 

Preferences, concealment of property, or 
other acts done in contravention of Act 1841, 
Sg 2, 4, cannot be set up in opposition to the 
decree of bankruptcy; such acts may be set up 
in opposing his final discharge onlj'. — Ex parte 
Paget, Case No. 10,670. 

2. Against Partkehs. 

§ 46. "Wlio may petition. 

Where a person, who is a member of two 
partnerships, without notice to his co-partners, 
files his individual petition, showing in his 
schedule assets and liabilities of the two firms, 
upon his being declared a bankrupt his assignee 
may petition for the adjudication of both of 
the firms, where it appears that they are in- 
solvent, for the puiijose of administering their 
assets in the bankruptcy court. — ^In re Grady, 
Case No. 5,654. 

An involuntary petition cannot be maintained 
by a copartnership against one of its members, 
—Robinson v. Hanway, Case No. 11,953. 

g 47. Against -wlioin petition lies. 

One who permits himself to be held out as a 
partner may be made a bankrupt as a member of 
the firm, at the suit of the creditors.— In re 
Krueger, Case No. 7,941. 

A partnership consisting of husband and wife 
may be adjudicated bankrupts, and it seems the 
wife may also be adjudged individually bank- 
rupt— In re Kinkead, Case No. 7,S24. 

A creditor cannot compel partners, willing 
or unwilling, to petition for the adjudication of 
other persons, who are alleged to be their fellow- 
partners.~In re Harbaugh, Case No. 6,045. 

A fii-m may be declared bankrupts, although 
one of its members may have already been ad- 
judicated on a creditor's petition.— Hunt v. 
Pooke, Case No. 6,S90. 

A person not actually a copartner cannot be 
adjudged bankrupt upon petition of a pretended 
copartner.— In re Berryman, Case No. 1,360. 

§ 48. SfPect of dissolution or proceedings 
therefor. 

For the puiposes of petitioning in an involun- 
tary proceeding, a partnership is held to subsist 
so long as there are outstanding debts against 
the firm, or assets, undistributed, belonging to 
it.— Hunt V. Pooke, Case No. 6,896. 

So long as partnership debts remain due and 
outstanding, a joint petition in bankruptcy may 
be brought by or against the partners, notwith- 
standing a dissolution of the partnership. — In re 
Williams, Case No. 17,703. 

Where a firm has been dissolved by mutual 
consent, and the members continue to treat each 
other as partners after the alleged dissolution, 
and to act as such in their business transactions 
with third persons, a petition can still be filed 
against the members of the firm as though there 
had never been a dissolution. — In re SIcFarland, 
Case No. 8,7SS. 

Where a partnership has been dissolved more 
than a year, and a partner files his individual 
petition in bankruptcy for an adjudication 
against himself and his late partnership, no 



partnership assets appearing, the case is not 
i'q^a^'J '^'^^ ^^^^' § 36.-In re Work, Case No. 

A suit by a partner, in the state court, against 
his copartners, for an accounting, in which he 
was appomted receiver, will not prevent juris- 
diction in bankruptcy, on petition of defendant 
partners.- In re Hathorn, Case No. 6,214. 

After a sale by a partner of all his interests 
as co-partner to a third person, who is taken into 
the firm, neither the old firm nor the retiring 
partner can be adjudged bankrupt on the peti- 
tion of the continuing partner. — ^In re Hartough, 
Case No. 6,164. 

Proceedings pending in a state court to wind 
tip a partnership and the appointment of a re- 
ceiver will not prevent the bankrupt court tak- 
ing jurisdiction of a petition by one paitner to 
have the firm declared bankrupt. — In re Noonan, 
Case No. 10,292. 

A petition by a partner of a dissolved firm 
against his copartners will be dismissed where 
it appears that the firm was dissolved by judicial 
decree, and all its assets transferred to a re- 
ceiver. — Hopkins v. Carpenter, Case No. 6,686; 
In re Oehninger, Id. 10,441. 

The bankruptcy court on petition against sur- 
viving partners cannot take the estate out of 
the hands of the administrator of the deceased 
partner, who has possession thereof under the 
state statutes. Case No. 3,536 aflirmed. — In re 
Daggett, Case No. 3,535. 

§ 49. Grounds of proceedings and de- 
fenses. 

Partners in trade cannot be decreed bankrupts 
in invitum, on the ground of insolvency alone, — 
Albany Exch. Bank v, Johnson, Case No. 133. 

A petition by one partner against another is 
quasi in invitum, and the objecting partner may 
show that the firm is not insolvent. — In re 
Fowler, Case No. 4,998. 

§ 50. Number and amount of creditors. 

In estimating the number and amount of 
creditors on a petition against a iKirtner, part- 
nership creditors must be considered. — In re 
Price, Case No. 11,408a; In re Lloyd, Id. 8,429. 

Where the requisite number of creditors join 
in a petition against a firm, they need not all be 
creditors of the firm. — In re Matot, Case No. 
9,282. 

§ 51. Indebtedness to support proceed- 
ings. 

The right of one partner to have the firm ad- 
judicated bankrupt is coextensive with the right 
of the firm creditors, or of another partner. — ^In 
re Gorham, Case No. 5,624. 

An adjudication may be made against one 
partner only, upon a joint debt. — In re Melick. 
Case No. 9,399. 

A member of a dissolved firm is not entitled 
to an adjudication against his copartner on the 
ground that he can prove a debt against him 
in respect to bonds and mortgages given by them, 
jointly.— Sigsby v. Willis, Case No. 12,849. 

A member of a dissolved firm cannot have an 
adjudication against his copartner on the ground 
of having a contingent debt against him; but 
he may prove a claim for fraudulent misappro- 
priation of partnership funds precisely as if n& 
partnership had existed.— Sigsby v. Willis, Case 
No. 12,849. 

§ 52. Acts of bankruptcy. 

An assignment of firm property by two resi- 
dent members to secure part of the firm cred- 
itors is an act of bankruptcy as to such mem- 
bers, and ivhere the nonresident members had 
no previous knowledge of the assignment, and 
dissent therefrom as soon as they hear thereof, 
they will not be affected thereby personally, but 
where it appears that the firm and partners are- 
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insolvent, they will, by reason of their insol- 
vency, be declared bankrupt under Act 1841, § 
14.— Es parte Galbraith, Case No. 5,187. 

A surviving partner may be adjudged bank- 
rupt on an act of bankruptcy committed by him 
in administering the partnership assets, although 
the separate estate of the deceased partner wiU 
pay all his debts, joint' and separate.— In le 
Stevens, Case No. 13,393. 

Where the petitioning creditors at the time 
the indebtedness was incurred knew that a 
person was a secret partner of a firm, and such 
partner is a guarantor on commercial paper, 
the nonpayment of which constitutes the al- 
leged acts of bankruptcy, he may, although sol- 
vent and having personally committed no acts 
of bankruptcy, be adjudged a bankrupt on peti- 
tion filed against him and his partners.- In re 
Ess, Cas3 No. 4,530. 

A conveyance by a partner, of his individual 
property, though made with intent to hinder, 
delay, or defraud firm creditors, or to prefer one 
of them, will not sustain a proceeding against 
the firm.— In re Kedmond, Case No. 11,632; In 
re "WiUiams, Id. 17,703. 

§53. Parties. 

In involuntary proceedings against a partner- 
ship, one of whose members is a married woman 
having separate property, it is not necessary to 
join her husband. — ^Lastrapes v. Blanc, Case No. 
8,100. 

A petition by a member of an insolvent firm 
who was adjudged a bankrupt in proceedings in 
invitum and his assignee to bring the other 
members in for adjudication is entitled to con- 
sideration, and the relief asked is not so ob- 
viously beyond the power of the bankruptcy 
court that the petition will be dismissed sum- 
marily. — ^In re Kelley, Case No. 7,656. 

One or more partners may file their petition 
for adjudication against the firm without mak- 
ing the others parties. — In re 3ilitdiell, Case No. 
9,656. 

A firm cannot be adjudicated bankrupt in an 
involuntary proceeding to which one of the 
members is not a party, and the petition cannot 
be amended by adding a new party after all the 
testimony has been taken, and the case is on 
hearing before the court.— In re Pitt, Case No. 
11,188. 

Distinct firms, consisting of three persons, one 
of whom was a partner of both, cannot be join- 
ed in one proceeding, though one was the suc- 
cessor of the other, and undertook to pay its 
debts.— In re Wallace, Case No. 17,095. 

§54. Petition. 

On a petition by one partner against the firm, 
acts of bankruptcy need not be alleged.^In re 
Noonan, Case No. 10,292. 

§ 55. Adjudication. 

Where the partners of a firm are insolvent, 
and there is a sufficient ground for decree of 
bankruptcy against any member of the firm, 
the decree will go against all the members of 
the firm, and all the joint and separate prop- 
erty of the partners wUl pass to the assignee. — 
Pisher v. Currier^ Case No. 4,818; Ex parte 
Galbraith, Id. 5,187. 

An adjudication of a firm as bankrupt on a 
petition of one partner, individually, is erro- 
neous, where the other members were not made 
parties to the proceedings, or did not assent to 
the adjudication. — In re Lewis, Case No. 8,311. 

But a petition by the other partners praying 
leave to join in the first petition is a sufficient 
expression of assent to validate the adjudication 
against the firm. — In re Lewis, Case No. 8,311. 

An adjudication against a partnership is not 
void merely because a dormant partner was not 
originally made a defendant, but was subse- 



quently brought into court by a supplemental 
petition.— Metcalf v. Officer, Case No. 9,496. 

8. Acts of Baskruptct. 

By partners, see ante, § 52. 

Preferences, see, also, post, §§ 214r-2S6, 594^601. 

§ 56. Capacity to commit. 

The giving of a mortgage by an infant is not 
an act of banliruptcy, as it is subject to the in- 
fant's election to affirm or disaffirm it after 
coming of age.— In re Derby, Case No. 3,815. 

An insane person cannot commit an act of 
bankruptcy.— In re Weitzel, Case No. 17,365. , 

One whose mind is so unsound as to be wholly- 
incapable of managing his affairs can commit 
no act by which he can be forced into bankrupt- 
cy against the objection of his guardian. — ^In re 
Marvin, Case No. 9,178. 

§57. Joint liability. 

An act of bankruptcy by one of two persons 
jointly and severally liable for a debt, who are 
not co-partners, is no ground of adjudication 
against the other. — James v. Atlantic Delaine 
Co., Case No. 7,179. 

§ 58. Departure from, state. 

For one partner to influence or procure the 
departure of another partner from the state is 
not an act of bankruptcy.— In re Terry, Case 
No. 13,836. 

§ 59. Concealment of debtor. 

Concealment of debtor from creditors does 
not constitute an act of bankruptcy unless ser- 
vice of process is thereby prevented. — ^Barnes v. 
Billington, Case No. 1,015. 

Denial to an officer by an insolvent, whereby 
he is prevented serving process, must be really 
adversary, and not by concert between the cred- 
itor and the debtor, to constitute an act of 
bankruptcy.— Barnes v. Billington, Case No. 
1,015. 

A denial to a sheriff is not an act of bank- 
ruptcy, unless he went to serve on the debtor, 
nor a debtor's concealing himself, nor being 
denied to his creditors, if he did not thereby 
prevent service of process. — ^Barnes v. Billing- 
ton, Case No. 1,015. 

An examination in supplementary proceedings 
under a state law is "legal process," within 
the meaning of Act 1867, § 39, authorizing pro- 
ceedings in bankruptcy where the debtor con- 
ceals himself to avoid service of process. — 
Brock V. Hoppock, Case No. I,9l2. 

§ 60. Concealment or removal of prop- 
erty. 

The secretion of goods by an insolvent to pre- 
vent their being taken on attachment is an act 
of bankruptcy. Act 1867. — ^Anonymous, Case 
No. 466. 

There is no concealment where the debtor 
makes a bona fide conversion of his property, 
and shows good, faith in respect to the care of 
the money received therefrom.- Fox v. Eck- 
stein, Case No. 5,009. 

A deposit of bonds which were not included 
in the bankrupt's schedule in New York, by a 
bankrupt residing in North Carolina, will be held 
as a device to defraud creditors, in absence of 
proof to the contrary, where they were delivered 
up shortly after the petition was filed, and he 
drew dividends on them. — ^Pullings v. Fullings, 
Case No. 5,151a. 

§ 61. Arrest or imprisonment of debtor. 

An order of arrest in a civil action, wuere 
defendant immediately gave bail and was not 
lodged in jail, though it remained in force- for 
more than seven days, is no ground of adjudi- 
cation, under Act 1867, § 39. — ^In re Davis, Case 
No. 3,615. 
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An imprisonment for but sevea days, exclu- 
sive of the first day, is not sufficient to support 
an adjudication.— Hunt v. Pooke, Case No. 6,- 
896. 

Unlawful imprisonment in a civil action 
founded on contract, submitted to for more 
than seven days before an effort at liberation 
was made, is an act of bankruptcy, under Act 
1867, § 39.— In re Cohn, Case No. 2,967. 

§ 62. Transfer of property— In general. 

A conveyance or assignment v?hich contra- 
venes the provisions or objects of Act 1841 is 
an act of bankruptcy, though good at common 
law. — Gassett v. ilorse, Case No. 5,264. 

Gift of all property to wife is an act of bank- 
ruptcy. — In re Alexander, Case No. 161. 

An assignment of property which bears no 
internal revenue stamp, being void, will not 
support the petition. — In re Dunham, Case No. 
4,143. 

A mortgage by an insolvent railroad com- 
pany to secure all its creditors equally out of 
its earnings, or to pay such as refuse the se- [ 
curity their ratable proportion of the proceeds, 
is not an act of bankruptcy. — In re Union Pae. 
K. Co., Case No. 14,376. 

A mortgage to secure prior advances is not 
in the usual course of business, and is prima 
facie fraudulent and evidence of an intended 
fraud.— In re Holland, Case No. 6,603. 

A common carrier is not a trader, and a 
mortgage by a railroad company is not an act 
out of the ordinary course of its business, with- 
in the meaning of the bankrupt law. — In re 
Union Pae. E. Co., Case No. 14,376. 

The giving of a chattel mortgage on tools 
and a stock in trade, to secure certain creditors, 
where the debtor a few days afterwards sus- 
pended payment, is an act of bankruptcy. — In 
re Rogers, Case No. 12.002. 

A transfer by an insolvent, where both trans- 
ferror and transferee have knowledge of the in- 
solvency, though to pay a just debt, is an act 
of bankruptcy, within Act 1867, § 35.— Brock 
T. Terrell, Case No. 1,914. 

Where a partnership is dissolved, and the 
whole stock transferred to the only solvent 
partner for the purpose of settling the affairs 
of the partnership, a sale of the whole stock 
by such partner is not au act of bankruptcy. — 
In re Weaver, Case No. 17,307. 

The transfer of firm property from one mem- 
ber of a solvent firm to another is not an act 
of bankruptcy, within Act 1867, § 39.— In re 
Munn, Case No. 9,925. 

g 63. —— Intent, in general. 

Where there is no fraudulent intention, a 
dealer may, though insolvent, continue to sell 
his stock at retail, and endeavor to effect, if 
possible, a compronaise with his creditors. In 
re ilunger, Case No. 9,92.3, reversed.— Curran 
v. Hunger, Case No. 3,487. 

An indorsement of a bill of lading to a third 
person, to protect the property from attach- 
ment and save it for the benefit of all the 
creditors, is not an act of bankruptcy. — Ex 
parte Potts, Case No. 11,344. 

§ 64. ^— - Intent to hinder, delay, and 
defraud creditors. 

Giving a chattel mortgage to secure a pre- 
existing indebtedness with intent to delay, 
hinder, and defraud the creditors is an act of 
bankruptcy. — In re Cowles, Case No. 3,297. 

The giving of a mortgage of the whole of 
bankrupt's estate and effects to a particular 
creditor, to binder and delay the general credit- 
ors, is au act of bankruptcy, within the ex- 
press terms of Act 1841. — Baldwin y. Rosseau, 
Case No. 803. 



A fraudulent chattel mortgage on the bank- 
rupt's stock of goods, made with intent to 
hinder, delay, and defraud creditors, is an act 
of bankruptcy. — ^In re McKibben, Case No. 
8,859. 

Where the members of a commercial partner- 
ship owning jointly a. plantation, and, not be- 
ing indebted individually, mortgage the same, 
without consideration, to defraud firm credit- 
ors, such transaction is an act of bankruptcy. — 
Lastrapes v. Blanc, Case No. 8,100. 

Where a conveyance is made with intent to 
delay one creditor, it is an act of bankruptcy 
if its necessary effect is to delay all the credit- 
ors, and such an act may be declared on either 
as a fraudulent conveyance or as a conceal- 
ment. — In re Williams, Case No. 17,703. 

§ 65. — Intent to prefer and in con- 
templation of insolvency. 

Although a mortgage is given for a precedent 
debt, and with intent to prefer the creditor, 
yet if it is not given with intent to hinder or 
defraud other creditors, or in contemplation of 
bankruptcy or insolvency, it is not an act of 
bankruptcy. Act 1867, § 39.— In re Dunham, 
Case No. 4,143. 

The making of conveyances in contemplation 
of bankruptcy and to prefer ei'editors, which 
are declared void by Act 1841, § 2, are acts 
of bankruptcy. — Stewart v. Loomis, Case No. 
13.433. 

Retirement of one partner, and consequent 
transfer of assets and liabilities to the other, 
are not necessarily acts of bankruptcy in the 
partnership, but may be so if intended in order 
to give a preference to a separate creditor over 
partnership creditors, or to place him on an 
equality with them, or in any other way to 
cover actual or legal fraud. — Ex parte Shouse, 
Case No. 12,815. 

The act of payment by an insolvent debtor 
is, of itself, suflBcient evidence of the intent to 
prefer, easting the burden upon the debtor to 
show that he was not aware of his insolvency. 
Case No. 10,559, reversed. — In re Oregon Bul- 
letin Printing & Publishing Co., Case No. 10,- 
561 

A payment to a creditor is not fraudulent 
unless the debtor was insolvent, and intended 
to prefer the creditor. Act 1867, § 39.— Mor- 
gan V. ilastiek, Case No. 9,803. 

A conveyance by an insolvent of property to 
secure a creditor, if not made to give a prefer- 
ence or in contemplation of bankruptcy, is not 
an act of bankruptcy. Act 1841.— Jones v. 
Sleeper, Case No. 7.496. 

A mere security, though given as a prefer- 
ence, is not an act of bankruptcy, unless given 
in contemplation of bankruptcy.^In re Bon- 
net, Case No. 1,632. 

A conveyance made by an insolvent in con- 
templation or with the intention of breaking 
up his business is an act of bankruptcy. Act 
1841.— Jones v. Sleeper, Case No. 7,496. 

Where a trader gives a mortgage to one of 
his creditors, in contemplation of bankrxiptcy, 
and for the purpose of giving such creditor a 
preference over the others, it is an act of bank- 
ruptcy, witliin the meaning of Act 1841. — 
Arnold v. Maynard, Case No. 561. 

If a person gives a preference to a creditor 
in contemplation of bankruptcy, it does not 
change the nature or effect of the act if done 
under the threats and coercion of the ereditoi'. 
— ^Atkinson v. Farmers' JBank, Case No. 609. 

Making a transfer of property, giving a war- 
rant to confess judgment, or procuring or suf- 
fering property to be taken on legal process, 
constitute acts of bankruptcy when done by 
an insolvent or in contemplation of bankruptcy 



See, also, post, § 231. 
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witli intent to- give a preference.— In re Craft, 
Case No. 3,316. 

See, also, post, § 216. 

§ 66. As affected by question of sol- 
vency. 

A debtor who is- solvent may pay any or all 
of his debts, although proceedings in bani- 
ruptey are pending against him. Case No. 10,- 
559. reversed.— In re Oregon Bulletin. Printing 
& Publishing Co., Case No. 10.561. 

The sale of a stock of goods will not be con- 
sidered an act of bankruptcy, where there is Ho 
evidence of the seller's insolvency at the time 
of the sale, and it appears that his only object 
was to change his business, and the purchaser 
acted in good faith.— In re Valliauette, Case 
No. 16,828. 

To constitute a transfer to a creditor a fraud- 
ulent preference, on the ground that the debtor 
was insolvent, he must have known himself so 
to be, and have intended to give a preference. 
—Miller v. Keys, Case No. 9,578. 

See, also, post, § 215. 

§ 67. As affected "by time. 

The clause in the act of 1841 relating to 
transactions entered into in good faith more 
than two months before petition filed does not 
protect the hankrupt either in a question of 
bankruptcy or right to a discharge, but protects 
only the party dealing with him.— Gassett v, 
Morse, Case No. 5,264. 

A prior agreement that securities purchased 
With all overdrafts made by a debtor shall be 
the property of the hank prevents a subse- 
quent transfer of securities made in pursuance 
thereof from being an act of bankruptcy; but 
an agreement to turn over the title as a future 
act does not rest a title to the securities in 
the bank, and such a transfer of tiiem will 
?T°* ^^ a preference.— Payne v. Solomon, Case 
No. 10.856. 

It is not an act of bankruptcy for a partv to 
transfer property after he has become involved, 
according to an agreement which was made 
while in prosperous circumstances, to transfer 
specific property as collateral security for ad- 
vances made.— Ex parte Potts, Case No. 11,344. 

An executory agreement by a railroad com- 
pany to transfer certificates of its stock is not 
an act for which it can be forced into bank- 
ruptcy.— Winter V. Iowa, M. & N. P. Ry. Co., 
Case No. 17,800. 

The recording after the passage of the bank- 
rupt act of a deed of trust made before such 
passage cannot be held to be an act of bank- 
ruptcy, but the consequences flowing from the 
act of the grantor attach as from the date of 
Its execution.~In re Wynne, Case No. 18,117 
See, also, post, § 60D. 
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Where bankrupts, before adjudication, be- 
lifivmg^ themselves to be solvent, give security 
to their creditors in exchange for a smaller 
amount given for the same debt, such act is 
not in itself an act of bankruptcv.— Albany 
Exeh. Bank y. Johnson, Case No. 133. 



fraudulent at 



§ 70. — — Conveyances 
common- latv. 

A conveyance or assignment, fraudulent at 
common law, is an act of hankruptcy. (Act 
1841, § 1.)— Gassett v. Morse, Case No. 5,264. 

A mortgage of a stock of goods to secure the 
mortgagee as security on the mortgagor's note, 
given less than six months before the petition 
was filed and with the understanding that the- 
mortgagor should continue his business in the 
ordinary way, and the subsequent taking pos- 
session thereunder by the mortgagee, are acts 
of bankruptcy, the former as a fraudulent 
conveyance and the latter as an unlawful pref- 
erence.— In re Foster, Case No. 4,964. 



§ 68. Payment of present considera- 
tion. 

A transfer of property made in payment for 
advances made at the time is not an act of 
bankruptcy.- In re Pierson, Case No. 11,153. 

The giving of mortgages by the debtor upon 
a present consideration and in good faith to 
raise a contested attachment and pay overdue 
paper, to enable the debtor to continue bus- 
mess, IS not an act of bankruptcy.— In re San- 
ford, Case No. 12.310. 

See, also, post, § 225. 

§69. Exciange or return of prop- 
erty. 

Whore, pending negotiations for an extension 
of time on debtor's business paper, a piano 
ordered for a customer, who refused to receive 
it, IS Returned to the sellers, the return thereof 
IS not a preference of creditors or an act of 
bankruptcy.- Doan v. Compton, Case No. 3,940 



The giving of a mortgage by a debtor on a 
large portion of his property, purporting to be 
security for a debt which in fact never existed, 
lo^o^*^* ^^ bankruptcy.— Jja re Ryan, Case No. 

The taking of partnership property, when the 
^™e-^ insolvent, to pay a debt not a debt of 
the firm, is an act of bankruptcy, although each 
Si *PI.«R?}T*"^t'^^ ™*^y ^^ liable therefor (Kev. 
St § 5021).— In re Matot, Case No. 9,282. 

See, also, post, §§ 236, 237. 

§ 71. — — Payments -to creditors. 

Where policies in an insurance company are 
terminated, the insured do not become credit- 
ors of the company for the amount of unearned 
premiums, within the purview of Act 1867, §§ 
ik), 39, so that a payment of them will be held 
a preference to a creditor.— Knickerbocker Ins. 
Co. V. Comstoek, Case No. 7,879. 

Certifying a check, in reUanee upon the 
promise of the maker to make his account 
good during the day, creates the relation of 
debtor and creditor, and the payment of such 
a debt after insolvency is an act of bank- 
ruptcy.— Payne V. Solomon, Case No. 10,856. 

A payment by an insolvent debtor is an act 
of bankruptcy, although it is made in the usual 
course of business. Case No. 10,559. reversed 

ci? Cas^l^lggg!.*^ ^""^°^ "^ ^-^^^'^^-^ 

The 'payment of running expenses for the 
month previous to the making of a general as- 
signment, where made in good faith with no in- 
tent to create a preference, is not an act of 
bankruptcy (Act 1867).-Sniith v. Teutonia Ins. 
Co., Case No. 13,115. 

_ Payment of wages to empIoy6s, though made- 
in the regular course of business, is an act of 
bankruptcy if done in contemplation of insol- 
ZS?*^y-~^^ ^^ Kenyon & Fenton, Case No. 17.- 
780, note. ' 

Payment by a corporation, actually insolvent, 
of rent necessary to preserve a valuable lease 
is an act of bankruptcy, though judicious in it- 
self and made m good faith.— In re Merchants' 
Ins. Co., Case No. 9,441. 

A conveyance by an insolvent railroad com- 
Pany in trust to secure bonds to be issued and 
sold to pay unsecured debts made in good faith 
to enable it to continue its business, is not an 
act of bankruptcy.- In re tTnion Pac. K. Co., 
Case No. 14,376. 

The issue at par of the stock of a railroad 
company, not theretofore issued, in payment of 
the bona fide debts of the company, is not an act 
of bankruptcy.— Winter v, Iowa, M. & N. P 
Ey. Co., Case No. 17,890. 
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But, -n-here paid-un stock is "disposed of to 
creditors under circumstances to give them an 
illegal preference, it will be an act of bankrupt- 
cv.-AVinter t. Iowa, M. & N. P. Ry. Co., Case 
No. 17,890. 

A payment by an insolvent debtor of a per- 
centage on claims of a part of his creditors 
which does not lessen the percentage which his 
other creditors will receive, is not a preference. 
—In re Hapgood, Case No. 6,044. 

The fact that the debt paid was a fiduciary 
debt, and that the creditor pressed for pay- 
ment, will not prevent the payment s being an 
act of bankruptcy.— In re Dibblee, Case No. 
3,884. 

Where the debtor, being insolvent, pays freight 
debt in full by procuring an order from the rail- 
road for and furnishing lumber, such payment is 
a preference of a creditor, and an act of bank- 
ruptcy .—Farrin V. Crawford, Case JNo. 4,bet». 

See, also, post. § 232, 

S 72. Preferences. 

Under Act 1841, § 2, an act of preference is 
an act of bankruptcy, although it is shown to 
have been made by the debtor upon the demand 
or request of a creditor.— Van Kleeck v. Thur- 
ber, Case No. 16,861. 

Transference by a partnership of the note of 
a third party to one creditor as security for an 
antecedent debt, on the day of calhng a meet- 
ing of their general creditors, is a fraudulent 
preference, and an act of bankruptcy.— Es parte 
Shouse, Case No. 12,815. 

An insolvent debtor who prefers one or more 
of his creditors necessarily thereby commits an 
act of bankruptcy.— In re Drummond, Case JNo, 
4,093; In re Ryan, Id. 12,183. 

Where a transfer of property places a creditor 
in a better position as to his debt than he oc- 
cupied by reason of a levy made by him on the 
property of the bankrupt, he receives a prefer- 
ence, within the meaning of Act lybT.— in re 
Dibblee, Case No. 3,884. 

The transfer to one of the creditors of a bank- 
rupt of the book accounts within two months 
of commencement of proceedings is not pre- 
sumptively a fraudulent preference.— In re 
Broieh, Case No. 1,921. 

The knowledge or motive of the preferred 
creditor is immaterial in an involuntary proceed- 
ing. Case No. 10,559, reversed.-In re Oregon 
Bulletin Printing & Publishing Co., Case No. 
10,561. 
See, also, post, §§ 214r-2o0. 

§ 73. Assignment for benefit of 

creditors. . . -iu 

A general assignment by an insolvent with 
preferences, though made without moral fraud, 
is an act of bankruptcy.— Wakeman v. Hoyt, 
Case No. 17,051; Ex parte Breneman, Id. l.SdO; 
Gassett v. Morse, Id. 5,264; Grow v. Ballard, 
Id. 5,848; In re Burt, Id. 2,210. 

A general assignment by an insolvent, though 
without preferences, and untainted by actual 
fraud, is nevertheless an act of bankruptcy, as 
being, in contemplation of law, made with in- 
tent to defeat or delay the operation of the 
bankrupt act.— Jones v. Sleeper, Case Na 7,49b; 
Perrv v. Langley, Id- 11,006; In re Randall, 
Id. 11,551; In re Smith, Id. 12,974; Spicer v. 
Ward, Id. 13,241; In re Burt, Id- 2,210; 
Cragin v. Thompson, Id. 3,320; In re Mendel- 
sohn, Id. 9,420; In re Frisbee, Id. 5,129; In 
re Croft, Id. 3,404. CONTRA, see B^rnn v. 
Crawford, Case No. 4,686; In re Kintzing Id. 
7,833; Langley v. Perry, Id. 8,06 r, Smith v. 
Teutonia Ins. Co., Id. 13,llo. 

Where the execution of such an assignment 
is admitted, an adjudication will be made, al- 
though the respondent denies any intent to 



defeat or delav the operation of the bankruptcy 
act.— In re Smith, Case No. 12,974. 

An assignment for benefit of creditors will 
be deemed to have been made with intent to 
delay the operation of the bankrupt law, where 
the exercise of the powers granted by it would 
have that efEect.— In re Chamberlain, Case No. 
2,574. 

A general assignment under a state insolvent 
law for the benefit of creditors, made when a 
creditor is about to obtain a judgment, is a con- 
veyance with intent to delay, defraud, and hin- 
der the creditor (Act 1867 § 39).— Perry v. 
Langley, Case No. 11,006. 

An assignment for the benefit of creditors, at 
a time when a judgment is about to be re- 
covered against the assignor, is not a convey- 
ance with intent to delay and defraud creditors 
unless made with such intent (Act 1867).— 
Langley v. Perry, Case No. 8,067. 

An assignment for benefit of creditors, made 
with intent to defeat and delay the operation of 
the bankrupt law, is complete on the day of, its 
execution, and the intent existing at that time 
determines its character.— In re Chamberlain, 
Case No. 2,574. 

A general assignment under a state law will 
be held an act of bankruptcy where the debtor 
did not turn over to the assignee money in ex- 
cess of the authorized exemptions.— Farrm v. 
Crawford, Case No. 4,686. 

A voluntary assignment is an act of bank- 
ruptev and a ground for an adjudication, al- 
though such assignment is defectively executed. 
—In re Lawrence, Case No. 8,133. 

An assignment invalid under the state laws, 
and so defective in its execution that it cannot 
be enforced, but used as a means of giving a 
preference, is an act of bankruptcy.- In re 
Mendelsohn, Case No. 9,420. 
See, also, post, §§ 249, 250, 599. 

§ 74. "Warrant to confess judgment. 

Giving a bond with warrant to confess judg- 
ment, to one creditor, upon the eve and in con- 
templation of bankruptcy, does not constitute an 
act of bankruptcy, under the act of 1800, unless 
the judgment entered on the bond and the issu- 
ing of the execution were at the instance or by 
the procurement of the debtor.— Barnes v. Bil- 
lington. Case No. 1,015. 

Giving a warrant of attorney to a mere in- 
dorser, wherebv he secures a priority, is not to 
be considered an involuntary act, so as to pre- 
vent it from being an act of bankruptcy, under 
Act 1841, for an indorser has no legal power of 
coercion.— Stewart v. Loomis, Case No, 16,i66. 



To render the confession of a judgment an 
act of bankruptcy, under Act 1841, it must not 
only have been intended as a preference, but 
also have been given in contemplation of bank- 
ruptcv.- Atkinson v. Farmers' Bank, Case No. 
609. ' 

A judgment given to a particular creditor, 
followed by an execution, in the absence of evi- 
dence that the debtor was insolvent at the time 
he gave such judgment, or that it covered the 
whole of the debtor's effects, does not amount 
to an act of bankruptcy, under Act 1841.— In 
re Bonnet, Case No. 1,632. 

A warrant of attorney to confess judgment, 
made to enable the debtor to continue m busi- 
ness where there was no intention to defeat 
or delay the operation of Act 1867 is not an act 
of bankruptcy-— In re Lefeds, Case No. 8,20o. 

The fact that a confession of judgment is 
signed by only one member of the firm do(?s not 
impair the effect of the judgment in determining 
the question of bankruptcy.— In xe Dibblee, Case 
No. 3,884. 
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A debtor commits an act of bankruptcy with- 
in Act 1867, § 39, although the warrant of at- 
torney to confess judgment by which a prefer- 
ence was given by a creditor was executed un- 
tler threats of legal process and arrest, and 
in fear of disgrace.— Campbell v. Traders' Nat. 
Bank, Case No. 2,370- 

A confession of judgment by an insolvent 
■debtor, and the levy upon and sale of his proper- 
ty, will make out a case under Act 1867, § 39, 
though the debtor did not know that there was 
such a law as the bankruptcy law- — ^In re Craft, 
Case No. 3,316. 

The giving of a warrant of attorney to con- 
fess judgment for full consideration is not an 
act of bankruptcy, thoup-h the warrant was not 
recorded, but kept in the creditor's custody, un- 
known to others. — Blabon v. Hunt, Case No. 1,- 
455. 
See, also, post, § 245- 

§ 75. Procuriiig or suffering person or 
property to lie talcen on legal 
process. 

Act ISttl, § 1, which makes it an act of bank- 
ruptcy for a debtor to "willingly or fraudulent- 
ly procure himself to be arrested," extends to 
the case of a debtor who, in a state, willingly 
or fraudulently procures himself to be arrested 
by a creditor, although he is not arrested, the 
laws of such state forbidding arrest in actions 
founded on contract,— Van Kleeck v. Thurber, 
Case No. 16,861. 

Voluntary aid given by the debtor in taking 
his property upon* attachment, or in perfecting 
an attachment previously incomplete, is an act 
of bankruptcy (Act 18^). — Fisher v. Currier, 
Case No. 4,818. 

It is an act of bankruptcy for a trader will- 
ingly to procure himself to be arrested, or his 
goods to he attached, although the attachment 
^^'as not fraudulent. — ^Wakeman v. Hoyt, Case 
No. 17,051. 

A debtor cannot be said to have procured his 
goods to be taken on execution where he re- 
mains passive when they are attached, and does 
nothing to aid the creditor. — ^Jones v. Sleeper, 
Case No. 7,496- 

A debtor who directly or indirectly assists 
or facilitates the obtaining of a judgment on 
which an execution has followed is guilty of 
procuring or suffering his property to be taken 
in execution. — In re Woods, Case No. 17,990. 

Mere honest inaction on the part of an insol- 
vent debtor who is sued on a just debt, and 
allows judgment to go against him, is not 
an act of bankruptcy, within Act 1867, § 39, 
unless it appears that there was an actual in- 
tent to prefer a creditor, — ^Wright v. Filley, 
Case No. 18,077. 

An insolvent who makes no defense to an ac- 
tion by a creditor, and does nothing to prevent 
his obtaining a preference, suffers his property 
to be taken under legal process under Act 1867, 
I 39, and the law presumes that he intended to 
give a preference.^In re Hejler, Case No. 6,337; 
Fitch V. McGie, Id. 4,835, 

The inaction of a debtor after the passage of 
Act 1867, in taking no steps to set aside a 
fictitious judgment entered before the passage 
of such act and to prevent execution being is- 
sued on it, is a procuring or suffering by him 
of his property to be taken on legal process.— In 
re Schick, Case No. 12,455. 

A debtor suffers his property to be taken on 
legal process where, knowing that a debt is 
past due, or being insolvent or contemplating 
insolvency, he refiains from voluntary bank- 
ruptcy, and his property is taken on legal pro- 
cess.— In re Dibblee, Case No- 3,884. 

An intention in law to give a preference is 
conclusively shown from a levy which operates 



as a preference, suffered by a debtor, insolvent 
or contemplating insolvency- — ^In re Dibblee, 
Case No. 3,884. 

Where one of the members of an insolvent 
firm, with knowledge of such insolvency, deliv- 
ers a message at the request of a creditor, al- 
though unwillingly, to an attorney, directing him 
to enter judgment upon a judgment note which 
the firm had previously given, such member pro- 
cures the judgment and the enforcement there- 
of. — ^In re Benton, Case No. 1,333. 

Suffering a sale to take place, from inability 
to resist it, is not an act of bankruptcy, even 
if, by so doing, one creditor should be pre- 
ferred to another.— Rankin v. Florida, A. & 6. 
O. R. Co., Case No. 11,567. 

An insolvent person who fails to petition, and 
his property is taken by creditors on legal pro- 
cess, may be adjudged a banltrupt on petition of 
his creditors whose claims have not been satis- 
fied by the taking of the property.- In re Wells, 
Case No. 17,388. 

The appointment by a state court of a re- 
ceiver to take possession of the property and 
assets' of the corporation is "a taking on legal 
process," within the meaning of Act 1867, § 39, 
—In re Merchants' Ins. Co., Case No, 9,441. 

The appointment by a state court of a re- 
ceiver, for the purpose of paying debts, defeats 
and delays the operation of the act; and, where 
procured by the debtor, he must be presumed 
to have intended such effect. — In re Bininger, 
Case No. 1,420- > 

The collection, under legal process, by the 
receiver of a dissolved corporation, appointed 
more than six months before the commence- 
ment of bankruptcy proceedings, of a claim 
due the corporation, is not an act of bank- 
ruptcy.— In re New Amsterdam Fire Ins. Co., 
Case No. 10,140. 

See, also, post, § 243. 

§ 76. Compromises. 

Where an insolvent debtor compromises with 
all his creditors except one, whom he promiseg 
to pay in full on a large extension of time, 
transferring to him property as security there- 
for, he commits an act of bankruptcy.— Ecfort 
V. Greely, Case No. 4,260. 

Where, pending proceedings in bankruptcy, 
a preferred creditor and the insolvent settie 
the petitioning creditor's debt, and, through an 
attorney, compromise with the other creditors, 
paying some one price and others another, such 
compromise is prima facie fraudulent, and the 
burden is on the acting parties to show that all 
creditors consented to discrimination in the 
payment of claims. In re Munger, Case No. 
9,923, reversed.— Ourran v. Munger, Case No. 
3.487. 
See, also, post, § 233. 

§ 77. Wliat constitntes insolvency. 

The word "insolvency," in Act 1841, § 14, as 
applied to voluntary applications for a decree, 
means inability to meet engagements; but, in 
relation to compulsory proceedings by creditors, 
it means the bankruptcy of the debtor as 
known to tiie court as a ground for proceed- 
ings, and must be proved in the manner indi- 
cated by section 1 of the statute.— Ex parte 
Hull, Case No. 6,856. 

Where it appears that, if all the property of 
the debtor were sold, it would not produce 
suflScient funds to pay his debts, he is insolvent, 
within the meaning of Act 1867, § 39.— In re 
Wells, Case No. 17,388. 

A debtor is insolvent if his property, put up 
on reasonable notice for sale, where it exists 
under the circumstances of the ease, will not 
bring cash enough to pay his debts. Case No. 
10,559, reversed.— In re Oregon Bulletin Print- 
ing & Publishing Co., Case No. 10,561. 
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Inability to pay debts as tliey mature, in the 
ordinary course of business, constitutes "in- 
solvency,*' under Act 1867, § 39.— In re Dibblee, 
Case No. 3,884; In re Eandall, Id. 11,551; In 
re Wells, Id. 17,388; In re Bininger, Id. 1,420; 
In re Holland, Id. 6,603. 

A debtor, if unable to meet his engagements 
as they accrue, is insolvent, though his assets 
greatly exceed his liabilities. — Morgan v. Jlas- 
tick. Case No. 9,803; In re Woods, Id. 17,990. 

The ordinary course of business in Act 1867 
does not mean an ability to tux-n out goods or 
other propertj- to pay one debt, without leaving 
in the debtor's hands assets to provide for other 
debts as they become due. — In re Dibblee, Case 
No. 3,884. 

See, also, post, § 215. 

§ 78. W^hat constitutes ''contemplation 
of" bankruptcy or insolvency. 

"In contemplation of bankruptcy" fAct 1841) 
means simply in contemplation of a state of 
bankruptcy, or a known insolvency and inabil- 
ity to carry on business, and a stoppage in 
business.— Hutchins v. Taylor, Case No. 6,953. 

To constitute a conveyance "in contemplation 
of bankruptc.v." it is not necessary that the 
transferee should know of his debtor's insol- 
vency, or should co-operate with him to obtain 
priority of payment. (Act 1841.) — Peckham v. 
Burrows, Case No. 10,897. 

A conveyance of the bulk of the debtor's 
property to a creditor, where the debtor owed 
claims to a greater amount than its value, will 
be regarded as having been made in contempla- 
tion of bankruptcy and in fraudulent preference 
of creditors. (Act 1841).— Peckham v. Bur- 
rows, Case No. 10,897. 

The words "in contemplation of bankruptcy," 
in Act 1867, § 39, mean in contemplation of 
committing what is made by the act an act of 
bankruptcy. — In re Craft, Case No. 3,317. 

If a debtor, at any time, from the state of 
his circumstances, contemplates that he will 
pot be thenceforth able to pay his debts as 
they mature in the ordinary course of business, 
he contemplates insolvency. — ^In re Dibblee, Case 
No. 3.884. 

See, also, post, § 216. 

§ 79. Suspension of payment of commer- 
cial paper — To Triom applicable. 

Act 1867, § 39, el. 9, provides that any person 
"who, being a banker, merchant, or trader, has 
fraudulently stopped or suspended and not re- 
sumed payment of his commercial paper, with- 
in a period of 14 days," shall be deemed to 
have committed an act of bankruptc.v. This 
was amended by Act July 14, 1870, so as to 
read "who, being a banker, broker, merchant, 
trader, manufacturer or miner, has fraudulently 
stopped payment, or who has stopped or sus- 
pended and not resumed payment of his com- 
mercial paper within a period of 14 days." 
Held, that a railroad company is not within 
the meaning of such acts. — In re Greenville & 
0. K. Co., Case No. 5,787; Winter v. Iowa, 
U. & N. P. Ry. Co., Id. 17,890. But see In re 
Hercules Hut. Life Assur. Soc, Case No. 6,402. 

Charter authorizing railroad company to 
manufacture materials for equipment does not 
constitute the company a "manufacturer," 
within such section. — ^Alabama &, G. E. Co. v. 
Jones, Case No. 126. 

One who prepares for market and sells lum- 
ber, the growth of his own land, is a manufac- 
turer, within such act.— In re Chandler, Case 
No. 2,591. 

The publishers of a daily paper and pro- 
prietors of a book and job printing oflSce are 
manufacturers within the meaning of such act. 
—In re Kenyon & Fentou, Case No. 17,780, note. 



One engaged in a manufacture and sale of 
lumber is a "ti-ader." (Act 1841.)— In re 
Cowles, Case No. 3,297. 

The owner of oil lands who divides them into 
leaseholds, and receives the rent in oil, is not a 
trader, within such act. as he deals only in 
the product of his land.— In re Woods, Case 
No. 17,990. 

One contracting to grade and build a rail- 
road is not, by virtue of such contract or his 
acts under it, a merchant or trader, within the 
act.— In re Smith, Case No. 12,981. 

A petition against a married woman in New 
York, grounded on nonpayment of her notes, 
will be dismissed, where it does not appear 
from the notes, or by allegation, that they 
were given for the benefit of her separate es- 
tate, or in course of trade.— In re Howland, Case 
No. 6,791. 

Suspension of payment by a solvent trader 
for 14 days is an act of bankruptcy.- In re 
Bininger, Case No. 1,420. 

Where a merchant fails to pay, for 14 days. 
commercial paper given before, but falling duo 
after, he became engaged in business, he can 
be adjudged a bankrupt under Act 1867, § 39.— 
In re Carter, Case No. 2,470. 

Under Act 1867, § 39, as amended by Act July 
14, 1870, a person who is not a banker, mer- 
chant, ti-ader, manufacturer, or miner is liable 
to be put into bankruptcy if he has stopped or 
.'Suspended, and has not resumed, paj-ment of 
his commercial paper within a period of 14 
days.— In re Hercules Mut. -Life Assur. Soc 
Fed. Cas. No. 6,402. CONTRA, see In re 
Greenville & O. E. Co., Case No. 5,787; Winter 
V. Iowa, M. & N. P. Ry. Co., Id. 17,890. 

§80. Hetired traders. 

Suspension of payment of a negotiable not<' 
given by a retired trader for a trade debt is 
not an act of bankruptcy. — In re Jack, Case 
No. 7,119; McKenney v. Baker, Id. 8,853. 

The fact that the debtor ceased to be a trader 
before the period of suspension of payment of 
his negotiable paper is no defense. — Davis v. 
Armstrong, Case No. 3,624. 

Where, on the dissolution of a firm, one 
member agrees to pay its outstanding com- 
mercial paper, and payment thereof is sus- 
pended for 14 days, it is an act of bankruptcv 
of the firm.— In re Weikert, Case No. 17,361. " 

§81. — Commercial paper. 

"Commercial paper," as used in Act 1867. 
denotes bills of exchange, promissory notes, and 
negotiable bank checks, wliich are governed by 
what is known as the "law merchant." — In re 
Nickodemus, Case No. 10,254, 

"Commercial paper" means paper, which, by 
the law governing the contract, has the or- 
dinary qualities and incidents of negotiable 
paper, in the sense of the law mei-ehant. — In 
re Hollis, Case No. 6,621. 

The bonds and coupons of a railroad com- 
pany are not commercial paper within the 
meaning of Act 1867.— In re Opelousa & G. W. 
E. Co., Case No. 10,547. 

A note payable in money is commercial paper, 
though, at the time and place of its execution. 
Confederate currency was the only medium of 
exchange. — Mendenhall t. Carter, Case No. 
9.426. 

Promissory notes given by a firm as vouchers 
or memoranda in exchange for notes of like 
amount simultaneously given to them, but not 
as obligations to be paid at maturity, are not 
commercial paper, as between the firm and the' 
person to whom they were given. — In re West- 
cott, Case No. 17,430. 

Commercial paper mentioned in Act 1867, § 33. 
includes all negotiable paper irrespective of the 
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mode in wlieh it wjis issued or used in a given 
case.— In re Chandler, Case No. 2,591. 

To be a debtor's commercial paper, within Act 
1867, § 39, cl. 9, the debt which the paper rep- 
resents must have been incurred by him m his 
character of banker, merchant, or trader; -whetii- 
er as principal or otherxvise, is immatenaL — In 
re Lowenstein, Case JSTo- 8,574; In re McDer- 
mott Patent Bolt Mig. Co., Id. 8,7o0; In re 
Niekodemus, Id. 10,254u 

Aceotamodation paper signed by a trader is not 
his commercial paper, within the bankruptcy 
acts. Act 1867, Amend. Act 1874.— McKenney 
V. Baiter, Case No, 8,853. 

A negotiable note is not the "commercial pa- 
per" of an accommodation indorser thereof, with-, 
in the meaning of Act 1867, § 39.— Innes v. Car- 
penter, Case No. 7,049: In re Clemens, Id. 2,8(7, 
reversing Case No. 2,878. CONTRA, see In re 
Chandler, Case No. 2,591. 

A note, given by a merchant for money loaned 
payable to his own order on demand, and duly 
indorsed by him, is "commercial paper."— In xe 
Sykes, Case No. 13,708. 

A note and a duehill given for money loaned 
to a manufacturing company, payable on de- 
mand, are not "commercial paper," within the 
meaning of Act 1867. § 39.— In re McDermott 
Patent Bolt Mfg. Co., Case No. 8^750. 

A person who guarantied paper given by part- 
ners in settlement of their indehtedness, and 
subsequently became a partner with them, can- 
not be made a party to bankruptcy ^proceedings 
founded on nonpayment of such paper.— In re 
Manning, Case No. 9,040. 

A judgment note is not commercial paper, 
so that a stoppage of payment of it for 14 
davs will constitute an act of bankruptcy. Act 
1807.— Love v. Love, Case No. 8,549. 

Renewed commercial paper subjects a trader 
to the same legal consequences, under Act 1867, 
that the original paper did. — ^McKenney v. Ba- 
ker, Case No. 8,853. 

Notes given in settlement of partnerslup ac- 
counts, on dissolution of a manufacturing firm, 
are not commercial paper given in the course 
of business, nonpa3;ment of which would con- 
stitute an act of baukruptcy.— In re Lanz, Case 
No. 8,079. 

Where, after the dissolution of a firm, a sol- 
vent partner gives notes by way of settlement 
to a creditor who has assisted in dissolving the 
firm, the notes will not be considered as com- 
mercial paper of such partner, it appearing 
that he was not by business a merchant, and 
that he entered the firm for the purpose of ben- 
efiting a relative, and closing it up as soon as 
it was discovered to be unprofitable,— In re 
Weaver, Case No. 17,307. 

The object to which the money borrowed was 
applied cannot affect the character of the in- 
strument given as evidence of the indebtedness, 
so as to make the instrument commercial pa- 
per, under Act 1867, § 39.— In re McDermott 
Patent Bolt Mfg. Co., Case No. 8,750. 

§82. 



— • CJtara.eteT of stoppage Aud 
lengtli o£ fnspezisioii of payment. 

A stopping of payment of commercial paper 
under Act 1807, § 39, is fraudulent, where the 
liability is undisputed, when it is done purpose- 
ly, and not by accident or mistake. — In re 
Hollis, Case No. 6,621. 

The word "J&audulently," as used in Act 
1867, § 39, cl. 9, does not qualify the whole 
sentence, and an adjudication can be had 
where the suspension continues for 14 days, 
although such suspension was not fraudulent, 
and may be had at once where the original 
suspension was fraudulent. — ^In re Cowles, Case 
No. 3,297; Doan v- Compton. Id. 3,940; In re 
Sohoo, Id. 13,162; In re Hall, Id. 5,920; In re 
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Thompson, Id. 13,936; In re Weikert, Id. 17.- 
361; In re Wells, Id. 17,387; Baldwin v. Wil- 
der, Id. 806. CONTRA, see In re Cone, Case 
No. 3,-095; In re Jersey City Window-Glass Co,, 
Id- 7,292; In re Leeds, Id. 8,205; In re Davis, 
Id. 3,61S; In re Hollis. Id- 6,621. 

The suspension of payment of commercial 
paper for 14 days by a banker, merchant, or 
trader is prima facie evidence of fraud, and. 
where unexplained, wiU support a decree of 
bankruptcy.— In re BaUard, Case No. 816; In 
re Shea, Id. 12,729. 

A bona fide refusal of payment ol commer- 
cial paper on the ground of a legal defense is 
not a stoppage or suspension of payment, with- 
in the meaning of the statute. — In xe Thomp- 
son, Case No. 13,936; In re Sykes, Id, 13,708; 
McLean v. Brown, Id. 8,880; In re Hercules 
Mut. Life Assur. Soc, Id. 6,402; In re Mann- 
heim, Id. 9,038; In re Westeott, Id. 17,430; 
In re Munn, Id. 9,925. 

Where the debtor, 8 days after the maturi- 
ty of a note, is served with an injunction re- 
straining him from making any disposition or 
transfer of his property, nonresumption of pay- 
ment within 14 days, cannot be alleged as an 
act of bankruptcy.— In re Pratt, Case No. 11,- 
369. 

Wliere the stockholders of a trading corpora- 
tion having agreed to lend it money, one gives 
his note, which the comp.any indorses and 
agrees to provide for at maturity, and it fails 
to do so, and the promisor pays it within 14 
days, such suspension is not an act of bank- 
ruptcy by the corporation. — ^In re Massachu- 
setts Brick Co., Case No. 9,259. 

The running of the 14 days, necessary, after 
stoppage of payment of commercial paper, to 
make an act of bankruptcy, cannot be pre- 
vented by making an assignment -for benefit of 
all creditors previous to tiie expiration of such 
period. — ^In re Laner, Case No. 8,055. 

A petition which alleges as the act of bank- 
ruptcy the failure to pay commercial paper 
maturing after December 1, 1873, filed before 
the expiration of 40 days from such maturity, 
is prematurely filed, and cannot be amended 
(Act .Tune 22, 1874).— In re Tivoli Brewing 
Co., Case No. 14,064. 

The continued neglect to pay commercial pa- 
per may be alleged as an act of bankruptcy, 
although the first 14 days after maturity ex- 
pired more than 6 months before the filing of 
the petition (Act 1807, § 39).— In re Raynor, 
Case No. 11,597. 

A creditor need not commence proceedings 
to have his debtor adjudged a bankrupt with- 
in six months from the first suspension of the 
payment of commercial paper, if he can show 
that the debtor had suspended payment within 
the six months, although the suspension com- 
menced before that time.— Baldwin v. Wilder, 
Case No. 806. 

Where the only act of bankruptcy alleged in 
the petition is the failure to pay specified com- 
mercial paper, and where the original default 
in payment occurred and had continued more 
than s6ven months "before the proceedings were 
commenced, the petition cannot be sustained.—- 
In re Brewer & Bemis Brewing Co., Case No. 
1,850. 

Under the provision of the * amendment of 
Act 1867, of July 14, 1870, that if a merchant 
has fraudulently stopped payment, "or has 
stopped and suspended and not resumed pay- 
ment of his commercial paper he shall be ad- 



judged a bankrupt,*' a suspension, commenced 
before and continued after the amendment is 
per se an act of bankruptcy.— Baldwin y.- Wil- 
der, Case No. 806. ' 

§ 83. — — Extent of stoppage. 

The nonpayment of a single piece of -com- 
mercial paper by a person within the statute 
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for 14 days, without legal excuse, is an act of 
bankruptcy, without reference to whether he 
is actually insolvent. — ilcLean t. Brown, Case 
No. 8.880; In re McXaughton, Id. 8,912; In 
re Wilson, Id. 17,780. 

§ 84. — What is a suspension TvitMn 
tlie statute. 

There is no suspension of payment of com- 
tuereial paper, within the bankrupt law^, where 
a note payable one day after date remains un- 
paid for 40 days, where no demand is made. — 
In re Wolf, Case No. 17,923. 

Stopping payment of a note long before the 
passage of Act 1867, and not resuming after- 
wards, is not an act of bankruptcy. — ^Menden- 
"hall V. Carter, Case No. 9,426. 

■§ 85. — — Hesnmption o£ payment. 

A resumption of payment of commercial pa- 
^er after the expiration of the 14 days during 
which payment was suspended does not cure 
the act of bankruptcy unless the debtor's whole 
indebtedness is paid, and any creditor may pe- 
tition.— In re Ess, Case No. 4,530. 

§ 86, ^-^ Effect of extension of time of 
payment. 

An agreement on the maturity of a note giv- 
•en in the course of business that it may lay 
over for that day is only a forbearance to 
-sue, and does not destroy its character as com- 
mercial paper.— Perin & Gaff Mfg. Co. v. 
Peale, Case No. 10,981. 

A suspension of payment of commercial pa- 
per for 14 days, where the debtor subsequently 
■obtained an extension of time from all but one 
creditor, is not an act of bankruptcy. — Doan v. 
"Compton, Case No. 3,940. 

A stipulation in a su|t at law upon a note 
■giving time to plead does not operate as an 
extension of time upon the note, as against Act 
1867.--In re Sykes, Case No. 13,708. 

§ 87. ^^ Who may take advantage of 
suspension. 

Suspension of payment of commercial paper 
held by another than the petitioning creditor 
may be alleged as an act of bankruptcy. — ^In 
re Hall, Case No. 5,920. 

§ 88. Acts of agent. 

When an insolvent's agent compromises with 
creditors, and some of them, through him, re- 
turn different terms than those submitted, such 
agent does not thereby become that of such 
creditors, but remains the agent of the debtor, 
and his knowledge, mistakes, and acts are 
those of his principal, the insolvent. — Curran 
V. Hunger, Case No. 3,487, reversing In re 
Hunger, Case No. 9,923. 

^ 89. Effect of rescission. 

The legal liability for an act of bankruptcy 
cannot be discharged by a subsequent rescission 
■of the transaction. — In re Ryan, Case No. 12,- 
183. 

? 90. Estoppel to set np act of bank- 
ruptcy. 

A creditor may allege as an act of bankrupt- 
cy the taking of property on his own execution 
In such manner as would operate to give pref- 
erence to himself.— Coxe v. Hale, Case No. 3,- 
310. 

Creditors who have obtained a preference by 
a bill of sale from the debtor are estopped to 
set up the execution of the same as an act of 
bankruptcy.— In re Williams, Case No. 17,706. 

Creditors are not estopped from treating a 
general assignment as an act of bankruptcy, 
"by an unaccepted offer to assent to the assign- 
ment, if the assignee should be changed. — 
Spicer v. Ward, Case No. 13,241. 

An application by a creditor to the state 
court to have increased the security of as- 
signees under a general assignment wiU not ! 



estop such creditor from claiming that the as- 
signment was an act of bankruptcy. — Perry v. 
Langley, Case No. 11,006. 

Creditors who have taken possession of the 
entire property of the debtor, under a general 
assignment or bill of sale intended to prefer 
them, are estopped from setting up the non- 
payment of a note as an act of bankruptcy, for 
by taking possession of his entire property they 
deprive him of the means of making payment. — 
In re Williams, Case No. 17,706. 

A creditor who accepts a certain sum as a 
compromise,, and is not misled as to payments 
to others, cannot sustain a petition alleging a 
fraudulent preference of those who received a 
greater percentage. In re Munger, Case No. 
9,923, reversed.- Curran v. Munger, Case No. 
3,487. 

The failure of a stockholder, who was pres- 
ent at a naeeting of the stockholders, to object 
to the giving of a mortgage to secure another 
stockholder for advances, at which meeting it 
was voted unanimously to give the mortgage, 
will estop him from setting up the mortgage 
as an act of bankruptcy. — ^In re Massachusetts 
Brick Co., Case No. 9,259. 

A petition in an involuntary proceeding which 
states the giving to the petitioner of an unlaw- 
ful preference in respect to his debt, but does 
not surrender the preference, will be dismissed. 
—In re Rado, Case No. 11,522. 

4. Parties. 

§ 91. WTio are pairties. 

The only parties to bankruptcy proceedings 
are the bankrupt and the creditors. — ^In re Fre- 
denberg. Case No. 5,075. 

The only parties to an involuntary proceed- 
ing are the petitioning creditors and the bank- 
rupt, and the mere service of an injunction up- 
on a person, restraining him from interfering 
with the bankrupt's property, does not make 
him a party, and give him the right to contest 
or move to vacate the adjudication. — Karr v. 
Whittaker, Case No. 7,613. 

§ 92. WTio may file petition generally. 

The pendency of a suit at law is not a bar 
to a petition by the creditor on a distinct and 
independent demand.— Everett v. Derby, Case 
No. 4,576. 

An attachment by creditors is an unequivo- 
cal dissent from an agreement for extension of 
credit, and creditors who signed on the agree- 
ment that it was not to be binding unless join- 
ed in by all creditors are released therefrom. — 
Ex parte Potts, Case No. 11,344. 

The fact that a debtor, after judgment 
against him in a state court, fraudulently con- 
veyed all his real property, of a value greater 
than the debt, to his sons, is not a suflBcient 
cause of bankruptcy as to the judgment credit- 
or, whose remedy is to have the conveyance set 
aside in a court of equity.— Avery v. Johann, 
Case No. 675. 

A petition to have a corporation adjudged a 
bankrupt may be maintained by any creditor, 
under Rev. St. § 5122. Case No. 10,558, re- 
versed.— In re Oregon Bulletin Printing & Pub- 
lishing Co., Case No. 10,561. 

§ 93. Indehtedness to support petition. 

A petitioning creditor's debt, which is cer- 
tain and liquidated, though payable in future, 
will support a decree in bankruptcy. (Act 
1841.)— In re King, Case No. 7,785. 

A petition may be filed by a creditor under 
the act of 1841 upon a claim which is not yet 
due if it is provable in bankruptcy.— Barton v. 
Tower, Case No. 1,085. 

The same is true under the act of 1867. — 
Phelps V. Clasen, Case No. 11,074; In re 
MuUer, Id. 9,912; In re Alexander, Id, 161- 
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Linn v. Smith, Id. 8,375; In re Ouimette, Id. 
10,622. 

A debt contracted prior to passage of Act 
1841 is within its operation, and will support 
a decree.— Ex parte Hull, Case No. G,8o6. 

A secured debt will support a petition, and 
it is not necessary to waive the security in the 
petition.— In re Bioss. Case No. 1,562; In re 
Stansell, Case No. 13,293. 

The levy of an execution on sufficient prop- 
erty to satisfy the debt does not estop the cred- 
itor from filing a petition in bankruptcy, but 
the levy will be held to have been waived there- 
by.— In re Sheehan, Case No. 12,737. 

A creditor who holds security from the sup- 
posed bankrupt may petition for adjudication 
against him, if the security falls short of the 
debt bv $250 or more.— In re Alexander, Case 
No. 161. 

A creditor fully secured by attachment can- 
not, while holding on to his attachment, sus- 
tain, on the same debt, a petition in bankrupt- 
cy.— In re Hazens, Case No. 6,285. 

A promissory note, overdue on its face at the 
time the petition is presented to the judge, is 
sufficient to support the proceedings. Act 1841. 
—In re Hill, Case No. 6,485. 

A claim which Is barred by the statutes of 
limitation of the state cannot be the foundation 
of a petitifin in involuntary bankruptcy. Case 
No. 3,250 affirmed.— In re Cornwall, Case No. 
3.251. 

A debt merged in a judgment which is clearly 
a fraudulent preference cannot be the founda- 
tion of a petition by the judgment creditors, 
unless the preference is surrendered.- In re 
Hunt, Case No. 6,882. 

A note of the alleged bankrupts delivered by 
them to the payee after it was due, and after 
the alleged acts of bankruptcy, and subse- 
quently purchased by the petitioning creditor, 
to enable him to petition, is a sufficient debt 
for that purpose.— Ex parte Shouse, Case No. 
12,815. 

The existence of the creditor's claim as a lia- 
bility, and not as a debt at the time a transfer 
was made, does not prevent such transfer be- 
ing fraudulent as to him.— Burpee v. First Nat. 
Bank, Case No. 2,185. 

A judgment creditor of a manufacturing cor- 
poration cannot sustain a petition against its 
officers or stockholders who are made per- 
sonally liable for its debts for failure to com- 
ply with the law.— Jajnes v. Atlantic Delaine 
Co., Case No. 7,179. 

"When an indorser's liability becomes fixed 
it is a debt which may be made the foundation 
of involuntary proceedings. — In re Nickodemus, 
Case No. 10,254. 

A voluntary agreement between certain per- 
sons, to which the debtor is in no wise a party, 
to make a contribution to him, does not create 
an indebtedness to him. Case No. 10,559 re- 
versed. — In re Oregon Bulletin Printing & Pub- 
lishing Co., Case No. 10,561. 

A note given in place of a lost note, which 
latter was without consideration, will not sup- 
port a petition.— In re Cornwall, Case No. S,- 
251. 

A debt founded upon a note made prior to 
the emancipation proclamation of which slaves 
wore the consideration will support a petition. 
—Miller v. Keys, Case No. 9,578. 

The debt provable under Act 1867 which a 
creditor must have as a foundation for his peti- 
tion may be an equitable demand.— Sigsby v. 
Willis, Case No. 12,849. 

A married woman may avail herself of her 
coverture to defeat the debt which is the basia 
of the proceeding, unless it is rendered a valid 



obligation by the state laws.— In re Slichter, 
Case No. 12,943. 

§ 94. m-ambev and amount o£ creditors 
vrlLO slioiild join in petition— To 
nrhat dettors statute applies. ^ 
The same proportion of creditors must jom 
in the proceeding to force a corporation mto 
bankruptcy that is required in the case of nat- 
ural persons, under Act June 22, 1874, § 12.— in 
re Leavenworth Sav. Bank, Case No. 8,165, af- 
firming Case No. 8,166; In re Oregon Bulletin 
Printing & Publishing Co., Case No. 10,561, 
reversing Case No. 10,558. 

The petition will be dismissed where the 
debtor has counterclaims against the petition- 
ing creditor, of such a nature as are provable 
in bankruptcy, sufficient to reduce his claim 
below S250.— In re Osage Val. & S. K. B. Co., 
Case No. 10,592. 

§ 95. — Ho-w computed. 

An involuntary petition must be signed by 
one-third in value of all the creditors, and by 
one-fourth in number of creditors whose debts 
exceed $250. If there are none such, or if a 
sufficient number of them do not petition, the 
one-fourth in number may be made up from 
the smaller creditors, and it is not necessary 
that the larger creditor should refuse to sign. 
It is sufficient if they do not sign. (Act 1874, § 
12.)— In re Currier, Case No. 3,492. 

In computing the number of creditors who 
must join in the petition, creditors whose debts 
do not exceed §250 are not to be reckoned, but, 
in computing the amount or value, all should be 
included. (Act 1867, as amended Act June 22, 
1874.)— In re Hadley, Case No. 5,894; In re 
Broich, Id. 1,921; In re McAdam, Id. 8,6o4; 
In re Woodford, Id. 17,972; In re Hymes, Id. 
6.986; In re Philadelphia Axle Works, Id. 11,- 
091. 

The petitioning creditors whose debts equal 
or exceed $250 must be one-fourth of all that 
class of creditors.— In re Biker, Case No. 11,- 
833. . 

The aggregate of petitioners* debts must be 
equal to one-third of all the debts, irrespective 
of their individual amounts, provable against 
the estate (Act June 22, 1874).— In re Bergeron, 
Case No. 1,342; In re Hadley, Id. 5,894. CON- 
TRA, see In re Hymes, Case No. 6,986. 

One-fourth of the creditors, whose provable 
debts severally are over $250, and in the ag- 
gregate are equal in amount to one-third of the 
provable debts, are sufficient to constitute a 
legal quorum of petitioning creditors. — ^In re 
Lloyd, Cases Nos. 8,429, 8,430. 

In default of enough of this class signing 
the petition, one-fourth in number of all the 
creditors, whose debts, without regard to their 
several amounts, equal in the aggregate one- 
third of all the provable debts, must be joined. 
—In re Lloyd, Case No. 8,429. 

In making up the requisite number, petition- 
ers mav compute those simply whose debts ex- 
ceed $250, or proceed upon the hypothesis that 
they represent one-quarter of the entire num- 
ber of creditors, in which case those of less 
amount than $250 may be reckoned.— In re 
Hall, Case No. 5,923. 

Where petitioners who hold debts exceeding 
$250 do not represent one-third of all provable 
debts, every $250 creditor sinks into a common 
unit in the mass of creditors, and counts but 
one.— In re Blair, Case No. 1,481. 

Creditors whose claims are under $250 are 
not to be counted in computing the number 
who must unite in an involuntary petition, if 
one-fourth of the creditors whose. claims are 
above that sum join in the petition.— In re 
Woodford, Case No. 17,972. 

The petitioning creditors cannot add their 
costs to their debt, in order to raise it above 
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the jurisdictional araount. — ^In re Slielley, Case 
No. 12,921. 

All the creditors joining in a petition need 
not file proofs of debts.— In re Philadelphia 
Axle Works, Case No. 11,091. 

§ 96. ^— "Wliat demands are included in 
computation. 

Costs of attachment proceedings do not con- 
stitute a demand against a debtor Tviiich can 
be included in estimating the amount of his 
provable debts,— In re Hatje, Case No. 6,215. 

In computing the quorum of creditors, debts 
secured and debts barred by the statute mxist 
be eliminated, and all offsets due the debtor de- 
dueted.— In re Bouton, Case No. 1,706. 

Secured creditors or those claiming liens are 
not counted in determining whether the req- 
uisite number of creditors have joined in the 
petition. Act June 22. 1874.— In re Frost, Case 
No. 5,134; In re Green Pond R. Co., Id. 5,786; 
In re Orossette, Id. 3,435. 

The claim of a creditor on a bond, the sure- 
ties on which have been indemnified by mort- 
gage, is not a secured claim, and should be 
counted in computing the legal quorum of pe- 
titioning creditors.- In re Lloyd, Case Xo. 8,- 
429. 

An indorsed promissory note is not a secured 
claim, within the meaning of Rev. St. § 5075 
(Act 1867).— In re Broich, Case No. 1,921. 

A secured creditor may be counted as having 
a provable debt if he seasonably releases his 
security before the hearing and decision as to 
a quorum. — In re Crossette, Case No. 3,435. 

The act of joining in a creditors' petition by 
a secured creditor, without reference to the 
security, is a waiver of such security. — In re 
Broich, Case No. 1,921. 

Creditors fraudulently preferred are not to 
be counted in estimating the number and val- 
ue of creditors who must join in the petition 
(Act 1867, § 39, as amended Act 1874, S 12).— 
Clinton V. Mayo, Case No. 2,899; In re Currier, 
Id. 3,492; In re Israel, Id. 7,111. 

Attachment creditors who acquired their 
liens within four months are not to be reckon- 
ed in computing the proportion of creditors 
who must unite in the petition. — In re Scraf- 
ford. Case No. 12,556, reversing Id. 12.557; 
In re Jewett, Case Xo. 7.305. CONTRA, see 
In re Broich, Case No. 1,921. 

A party may purchase a claim in good faith, 
in order to join in an involuntary petition, and 
make the necessary number. — In re Woodford, 
Case No. 17,972. 

If such sale of a claim is void for fraud or 
want of consideration, the claim is to be deem- 
ed to belong to the assignoi*. and will be so 
treated in determining whether the requisite 
creditors have joined in the petition. — ^In re 
Woodford, Case Xo. 17,972. 

An indorser of the bankrupt's paper, who 
has, before the filing of the petition, become 
absolutely liable to the holders, by due notice 
of dishonor, is not a creditor of tiie bankrupt 
at the time of such filing. — In re Riker, Case 
No. 11,833. 

Where an indorser pays an indorsee of a note 
pending bankruptcy' proceedings against the 
maker, the indorsee is no longer a creditor of 
the maker, and the indorser becomes subro- 
gated to the indorsee's rights.— In re Broich, 
Case No. 1,921, 

S 97. Time to join in petition. 

Twenty days w^ill be allowed pending investi- 
gation of the sufficiency of the bankrupt's list 
of creditors for other creditors to join in the 
petition for adjudication. — ^In re Bullock, Case 
No. 2,130. 
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•Creditors may unite in the proceedings any 
time before the judicial ascertainment, made on 
notice to creditors, that the requisite number 
and amount have not joined. Eev. St. § 5021, 
as amended Act June 22, 1874, § 12.— In re 
Frisbee, Case No. 5,129. 

Where the ascertainment as to whether the 
requisite number and amount of creditors have 
joined is not made upon reasonable notice to 
the creditors, the power to grant time for oth- 
er creditors to join is not limited by Act June 
22, 1874, § 12.— In re Eebmeister, Case No. 11,- 
623. 

Petitioning creditors will be allowed 10 days 
further time, in Avhich to obtain the consent of 
others to join in the petition. — ^In re California 
Pac. R. Co., Case No. 2,315. 

§ 98. — Hearing and deteirmination. 

Where a question is made as to whether a 
sufQeient number of creditors have joined in an 
involuntary petition in bankruptcy, the case 
may be referred to a register or commissioner 
to examine the proofs and report.— In re Sar- 
gent, Case No. 12,361. 

On a denial by the debtor that the requisite 
number and amount of creditors have joined, a 
reference will be ordered to ascertain the fact, 
on 10 days' notice to all creditors, on which ref- 
erence the creditors have the affirmative of the 
issue.— In re Hymes, Case No. 6,986. 

Upon a reference to a register to determine 
whether or not there is a legal quorum of pe- 
titioning creditors, he should return with his 
report lists of the claims counted and rejected. 
—In re Lloyd, Case No. 8,429. 

In determining whether the petitioners rep- 
resent one-third of all the debts provable, the 
bankruptcy court may examine a petition for 
an injunction filed with the petition in bank- 
ruptcy.— In re California Pac. R. Co., Case No. 
2,315. 

An affidavit of debtors admitting that the 
petition is presented by the requisite creditors 
accompanying a petition for involuntary bank- 
ruptcy is no part thereof, but is evidence of 
good faith in admissions by bankrupts on 
which the adjudication was founded, and any 
examination of the facts adjudged by the court 
is forbidden unless fraud is alleged. — ^In re 
Dimean, Case No. 4,131. 

The allegation and proof as to the requisite 
number of creditors joining in the petition can- 
not be waived by the debtor. — ^In re Seammon, 
Case No. 12,427. 

The petition will be dismissed on motion 
without requiring the debtor to file a schedule, 
where it appears that the petitioning creditors 
knew that they did not constitute the requisite 
number of creditors, under Act .Tune 22, 1874, 
—In re Seammon, Case No. 12,429. 

On such motion the court will hear affidavits 
in evidence offered by either party, and may 
order an examination of the persons verifying 
the petition. — In re Seammon, Case No. 12,429. 

Since the amendatory act of June 22, 1874, a 
petition by a single creditor will not be sustain- 
ed, if it appears that he did not have good rea- 
son to believe that he constituted the requisite 
portion of the creditors. — lu re Seammon, Case 
No. 12,428. 

Affidavits are admissible to show that a sin- 
gle creditor, filing a petition, had good reason 
to believe that he did not constitute the requi- 
site proportion of creditors (Act June 22, 1874). 
— In re Seammon, Case No. 12,428. 

The bankruptcy court may inquire into the 
value of securities held by creditors, to deter- 
mine whether the debts due petitioners are of 
the amount required, and that a secured credit- 
or has a provable debt.^[n re California Pac. 
R. Co., Case No. 2,315. 
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The judgment of the district court declaring 
that a legal quorum of petitioning creditors 
have joined in the proceeding {Act June 22, 
1874) is finai, and precludes further review by 
the circuit court.— In re Lloyd, Case No. 8,431. 

§99. — Objections. 

A merchant who has refused to give credit- 
ors demanding it information about his affairs 
sufficient to enable them to know the number 
and amount of his debts will not be heard to 
object that a sufficient number of his creditors 
did not join in the petition, if enough have 
come in before trial (Act 1867).— Perin & Gaff 
Mfg. Co. V. Peale, Case No. 10,981. 

Lawful solicitation by a, debtor to induce his 
creditors to sign a petition against him in in- 
voluntary bankruptcy is permissible. — In xe 
Bouton, Case No. 1,706. 

§ 100. "WitHdrawal of petitioners. 

A creditor voluntarily joining in a petition to 
make up the requisite number and amount can- 
not afterwards defeat the proceedings by with- 
drawing his consent. — In re Rosenfields, Case 
No. 12,061; In re Heffiron, Id. 6,321; In le 
Philadelphia Asle Worlis, Id. 11,091. 

Such creditor cannot withdraw on the ground 
that he was induced to join in the iJetitiou by 
misrepresentations made by the debtors. — In re 
Vogel, Case No. 16,981. CONTRA, see In re 
Sargent, Case No. 12,361. 

% 101. Effect o£ tender or payment "by 
debtor. 

If the debtor against whom a petition in 
bankruptcy is i)ending is clearly insolvent, he 
•cannot defeat the petition by tendering the 
petitioning creditor the amount of his debt. — 
In re Williams, Case No. 17,703. 

The district court has no jurisdiction of an 
involuntary ease unle.<:s the debtor owes prova- 
ble debts exceeding $300, and. owes the peti- 
tioning creditors ^250 thereof. If the indebt- 
edness is reduced, by payments after the filing 
of the petition, below those sums, jurisdiction 
is lost.— In re SkeUey, Case No. 12,921. 

Receipt by petitioning creditors of payments 
reducing the indebtedness below the minimum 
fixed by the statute in otrder to confer jurisdic- 
tion is a waiver of the act of bankruptcy al- 
leged in their petition.^In re Skelley, Case No, 
12,921. 

The receipt by a creditor off part of his daim 
does not preclude him from becoming a peti- 
tioner in an involuntary proceeding against his 
debtor, if he offers to bring the payment into 
the registry of the court — In re ilarcer, Case 
No. 9.060. 

§ 102. Substitution of parties. 

Where one who files a petition in bankruptcy 
against _ another is himself adjudged a bank- 
rupt, his assignee may be properly substituted 
as petitioner in his place. Act 1867, § 16. — In 
re Jones, Case No. 7,450. 

§ 103, Intervention— To pzosecnte peti- 
tion. 

Where an application is made by creditors for 
an involuntary decree, under Act 1841, in 
banlcruptcy, it is open to other creditors to come 
in on the day appointed ty the court for the 
hearing, and pray for a decree, although the 
petitioning creditors may in the meantime have 
arranged with the debtors.— Ex parte Calen- 
dar, Case No. 2,307. 

The application of a creditor to have his 
debtor decreed a bankrupt, in invitum, under 
Act 1841, inures to the benefit of all the cred- 
itors, any of whom may come in within a rea- 
sonable time, and prosecute the petition, but a 
delay by such creditors for 17 months to prose- 
cute the petition will deprive them of the right. 
-Ex parte Freedley,- Case No. 5,079. 



Where the petitioning creditor, under Act 
1867, fails to prosecute, another creditor may 
intervene and prosecute the petition. — In re 
Lacey, Case No. 7,965; In re Buchanan, Id. 
2,073: In. re Calendar, Id 2,307; In re Sheffer, 
Id. 12,742. 

The right of such creditor to interv.ene cannot 
be defeated by any settlement whereby the pe- 
titioning creditor attempts to withdraw the 
petition.— In re Lacey, Case No. 7,965; In re 
Buchanan, Id. 2,073; In re Calendar, Id. 2,307. 

The application of a creditor for an adjudica- 
tion upon the petition of another creditor can- 
not be made after the return or adjourned day 
of the order to show cause.— In re Olmsted, 
Case No, 10,505. 

Where the parties appear and join issue, and 
no further proceedings or adjournment is had, 
the matter will be regarded as pending from 
day to day, until disposed of, to permit any 
other creditor to come in and prosecute the orig- 
inal petition.— In re Buchanan, Case No. 2,073. 

Such intervening creditors need not constitute 
one-fourth in number of the creditors, or repre- 
sent one-third in value of the debts due by the 
debtors.— In re Sheffer, Case No. 12,742. 

On such intervention, the case proceeds upon 
the original petition, and the adjudication will 
operate upon preferences given within four 
months before it was filed. — ^In re Lacey, Case 
No. 7,965. 

Where the original petition was insufficient 
as to the number and amount who signed, the 
fact that intervening petitions sufficient, of 
themselves, as to number and amount, to con- 
stitute the necessary quorum; were afterwards 
filed, will not sustain the jurisdiction of the 
court— Robinson t. Hanway, Case No. 11,953. 

An order in an involuntary proceeding that 
the petition be dismissed, when all the fees due 
the clerk and marshal shall be paid, is not a 
financial discontinuance, so as to deprive an- 
other creditor of the right to intervene and pros- 
ecute the original petition at any time before 
such fees are paid.— In re Lacey, Case No. 7,- 
965. • 

§^104. > To oppose adjudication (Act 

1841). 

The debtor alone is properly the "person in- 
terested" to appear and contest the facts stated 
as the grounds for the petition (Act 1841). — 
Dutton V. Freeman, Case No. 4,210. 

The stockholders of a creditor bank are not 
parties in interest so as to be entitled to object 
to a decree.— In re Tallmadge, Case No. 13,738. 

Where it is alleged in the petition that certain 
ereditors- have been frandulently preferred, and 
the bankrupt does not appear, they may appear 
and contest the allegations.— In re Heusted, 
Case No. 6,440. 

An attaching creditor is not a "person in- 
terested," and has no right to appear and con- 
test the facts stated in the petition of ereditors 
in an involuntary proceeding. — Dutton v. Free- 
man, Case No. 4,210. 

§ 105, ^— To oppose adjudication (Act 
1867). 

An attaching creditor, though not a party, 
may intervene and oppose an adjudication.— In 
re Mendelsohn, Case No. 9,420: In re Hatje. 
Id. 6',215; In re WilUams, Id. 17,706; In re 
Scrafford, Id. 12,557; In re Bnrton, Id. 2,214. 

Such creditor may oppose the adjudication 
on the ground of fraud and collusion between 
the petitioner and debtor. — In re Mendelsohn. 
Case No, 9,420. 

Or on the ground that the requisite number 
and amount of creditors have not joined.— In 
re Hatje, Case No. 6.215. 
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Sueli creditor may intervene to oppose, not 
only to object to the jurisdiction, but also to 
contest the proceeding upon the merits, and 
may take advantage of any ground of defense 
which would be available to the debtor, — ^In re 
Williams, Case No. 17,706. 

A creditor who, after the filing of the peti- 
tion in bankruptcy, obtains an attachment and 
a judgment in a pending suit, has only the 
rights of a creditor at large, and cannot inter- 
vene and contest the right to an adjudieatioD- 
— In re Vogel, Case No. 16,981. 

The levie.s of execution by the creditors ap- 
plying to intervene and contest the adjudica- 
tion, after the filing of the petition in an in- 
voluntary proceeding, gives them no greater 
right to intervene than the creditors at large. 
— In re Ziawrence, Case No. 8,133. 

A creditor or other person having an adverse 
interest to be affected by an adjudication in 
bankruptcy may be admitted to defend. — In re 
Austin, Case No. 662; In re Jonas, Id. 7,442; 
Anonymous, Id. 441. CONTRA, see In re Bos- 
ton, H. & E. R. Co., Case No. 1,679; In re 
Bush, Id. 2,222. 

Judgment creditors who would be damaged 
by the adjudication in an involuntary proceed- 
ing may intervene to oppose proceedings al- 
leged to have been brought by fraudulent col- 
lusion between petitioner and defendant. — In re 
Jack, Case No. 7,119. 

A creditor of a corporation upon whose peti- 
tion it has been adjudged a bankrupt will be 
allowed to intervene to prevent bankruptcy 
proceedings subsequently commenced in an- 
other state.— In re Boston, H. & E. R. Co., 
Case No. 1,677. 

Where debtor in involuntary bankruptcy pro- 
ceedings declines to defend in form, but is per- 
sonally present, the court will hear suggestions 
from any creditor that an insufficient number 
of persons had joined in the petition. — Clinton 
V. Mayo, Case No. 2,899. 

A creditor at large may suggest suspicious 
circumstances, upon which the bankruptcy 
court will direct an inquiry to ascertain wheth- 
er the petition is not collusively and fraudu- 
lently prosecuted.— -In re Hopkins, Case No. 
6,684. 

5. Pleadings and Depositions, 

§ 106. In general. 

A formal plea in bankruptcy is not necessary 
nor usual, and, if filed, will be treated as a 
motion.— In re Book, Case No. 1,637. 

The construction and sufficiency of pleadings 
depend upon the rules of the court in which the 
petition is pending. — In re Sutherland, Case No. 
13,638. 

§ 107. Petition— Formal req.nisites. 

In a case of involuntary bankruptcy, the 
name of the judge to whom the petition is 
addressed must be correctly stated, and when 
stated incorrectly it cannot be stricken out 
as surplusage, and permission to file such peti- 
tion will be denied. — ^Anonymous, Case No. 459. 

A petition will not be allowed to be filed 
where the writing is illegible. — Anonymous, 
Case No. 471, 

§ 108. — — Allegations in general. 

Facts relied upon to justify a warrant of 
arrest and seizure should not be set forth in 
the creditors' petition. — In re Hadley, Case No. 
5,894. 

A petition against a corporation which does 
not show that the corporation is either a mon- 
eyed, business, or commercial corporation is 
insufficient. Cases Nos. 10,558, 10,559, re- 
versed. — In re Oregon Bulletin Printing & Pub- 
lishing Co., Case No. 10,561. 



§ 109. ^^ Allegations as to nnmlier and 
amonnt of creditors. 

Under Act June 22, 1874, a petitioner in 
proceedings commenced since December 1, 1873, 
where no adjudication is had, must file a sworn 
amendment to the petition, alleging that the 
petitioners represent the requisite number and 
amount of creditors. — ^In re Joliet Iron & Steel 
Co., Case No. 7,436. 

The allegation as to the requisite number of 
creditors may be on information and belief. — 
In re Scammon, Case No. 12,427; Id. 12,430. 

It is sufficient to state upon belief, without 
averring either knowledge or information, that 
the petitioning creditors coustitute the required 
number, and that their debts constitute the re- 
quired amount (Act 1867, § 39, as amended 
Act June 22, 1874, § 12).— In re Mann, Case 
No. 9.033; Perin & Gaff Mfg. Co. v. Peale, Id. 
10,981. 

The absence of an allegation as to the num- 
ber and amount of the creditors joining in 
the petition is not supplied by an admission in 
writing of the debtor, not duly authenticated, 
and not shown to have been made in good faith, 
—In re Keeler, Case No. 7,638. 

Where it appears that the claims of several 
of the petitioners are each less than $250 in 
amount, the petition is not thereby rendered in- 
valid, where they have included in their peti- 
tion the ordinary allegation that the petitioners 
constitute one-fourth in number, etc., and that 
the aggregate of their debts amounts to at least 
one-third of the provable debts, etc. — In re 
Hall, Case No. 5,923. 

§ 110. ^— Allegations as to indelited- 
ness. 

An allegation by petitioning creditors that 
there is due them by the alleged bankrupts $500 
and upward is a sufficient statement of their 
debt to enable them to institute proceedings. — 
Ex parte Shouse, Case No. 12,815. 

A rule of court requiring the petition to state 
the consideration or cause of indebtedness does- 
not apply to a debt converted into a judg- 
ment.^In re Mott, Case No. 9,878b. 

An allegation of the dissolution of a partner- 
ship between the petitioner and the alleged 
bankrupt, and of an indebtedness "for assets 
and money of said co-partnership," because of 
unsettled partnership transactions, will not 
warrant an adjudication. — Sigsby v. Willis, 
Case No. 12,849. 

A petition alleging that the debtor owes a debt,, 
but not alleging that it is owed to the petition- 
ing creditor, is insufficient. — In re Western Sav- 
ings & Trust Co., Case No. 17,442. 

The nature of petitioners' debts should be so- 
far stated in the petition that the court may 
see they are provable against the estate. — In re 
Hadley, Case No. 5,894. 

An involuntary petition need not allege that 
petitioners' debts are unsecured, when it is al- 
leged that they are provable debts. — In re Har- 
mon, Case No. 6,078, 

§111. — — Allegations as to acts of 
b anfernptcy . 

The petition in invitum must allege that the 
debtor was a trader when he committed the act 
of bankruptcy.- In re Bonnet, Case No. 1,032. 

Fraudulent suspension and nonpayment need 
be averred only when the act of bankruptcy 
charged is that specified in Act 1867, § 39, el. 9. 
— In re Nickodemus, Case No. 10,254. 

A petition for adjudication of bankruptcy 
against a railroad company, on the ground that 
it had fraudulently stopped payment of its com- 
mercial paper, which fails to aver, in the terms 
of Act 1867, § 39, that the company was a 
"banker, broker, merchant, trader, manufactur- 
er, or miner," is fatally defective; and, where 
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no proof of sudi facts is offered, the petition 
should he dismissed.— Alahama & C. R. Co. v. 
Jones, Case No. 126. 

An averment that the dehtcr, "being a mer- 
chant, has fraudulently stopped payment," etc., 
is a sufficient averment that he is a merchant, 
under Act 1867, § 39, cl. 9.— In re Nickodemus, 
Case No. 10,254. 

The intent of the debtor in suspending pay- 
ment of commercial paper should be alleged in 
an involuntary petition as a fact. — In re Orem 
V. Harley, Case No. 10,567. 

Under the amendatory act of 1874, a general 
allegation that a debtor, "i)eing a merchant and 
trader, fraudulently stopped payment," is suffi- 
cient, although it is not alleged that the stop- 
page was of commercial paper, as such act cov- 
ers the fraudulent stoppage of the payment of 
debts generally. — ^In re Hadley, Case No. o,S94. 

A petition founded upon the suspension of pay- 
ment of commercial paper need not negative all 
the circumstances which might excuse the non- 
payment.— In re Wilson, Case No. 17,780. 

An allegation in a petition that the debtor, be- 
ing a trader, stopped payment of his commercial 
paper within a period of 14 days, is too indefinite 
to put the burden of proof upon the debtor con- 
cerning such alleged stoppage, and may be dis- 
regarded as immaterial. — ^In re Randall, Case 
No. 11,551. 

The allegation of suspension of payment of 
commercial paper on a certain day, and that 
payment had been demanded at different times 
thereon, is equivalent to an allegation of demand 
on that day.— In re Chappel, Case No. 2,612. 

When the act of bankruptcy charged is sus- 
pension of commercial paper, sudi paper should 
be described or identified. — Anonymous, Case 
No. 441. 

A general reference in a voluntary petition to 
an assignment for creditors, where a copy is 
given, is sufficient. — ^In re Plimpton, Case No. 
11,227. 

The facts concerning an alleged act of bank- 
ruptcy should be stated in the petition with such 
certainty and detail as to inform the debtor of 
what he is required to make proof or explana- 
tion, as provided in Act 1867, § 41.— In re Ran- 
daU, Case No. 11,551. 

The allegations as to the existence of the debt 
or the commission of the acts of bankruptcy 
need not be made upon the personal knowledge 
of petitioner.— In re MuUer, Case No. 9,912. 

A petition which states that the debtor commit- 
ted the alleged acts of bankruptcy, "within sis 
calendar months next preceding tibe date there- 
of," and on or about a certain day therein, is 
sufficiently certain in this respect; and as to 
third persons, in collateral proceedings, the al- 
legation js sufficient without the mention of a 
particular day.— In re MuUer, Case No. 9,912. 

In an involuntary petition a charge in the al- 
ternative that the debtor was insolvent, or in 
contemplation of bankruptcy, at the. time of the 
act in question, is insufficient. — ^In re Hanibel, 
Case No. 6,023. 

Where a preference is alleged, it is not neces- 
sary to state that such preference was in fraud 
of Act 1867 (14 Stat.), but the name of the per- 
son preferred should be set forth. — lii re Had- 
ley, Case No. 5,894. 

§ 112. Deposi'£ions. 

The allegations in proof of the act of bank- 
ruptcy should be made by separate deposition, 
and upon personal knowledge, and should make 
out a prima facie case. — In re Hadley, Case No. 
5,894. 

The depositions in proof of debt are intended 
to support the allegations of the petition, not to 
supply defects in them.— In re Hadley, Case No. 
5,894. 



The deposition of acts of bankruptcy, to au- 
thorize the making of an order to show cause^ 
must be such as constitutes legal testimony. — la 
re Rosenfields, Case No. 12,061. 

On a petition to have a person declared an in- 
voluntary bankrupt, an omission to file proof of 
an act of bankruptcy is substantial, and can- 
not be remedied.— In re Brown, Case No. 1,981. 

A deposition to a -proof of a claim in involun- 
tary bankruptcy must show whether the claina- 
is secured or unsecured. — Cunningham v. Cady, 
Case No. 3,480. 

The depositions in support of an involuntaiy 
petition in reference to the debts of the petition- 
ers must definitely describe the debts, and show- 
that they were unsecured. — In re Harmon, Case- 
No. 6,078. 

In a petition in involuntary bankruptcy, an al- 
legation that the debtors "have fraudulently 
stopped and suspended, and not resumed pay- 
ment of their commercial paper for a period of 
14 days," is insufficient, where no affidavit ac- 
companied it to show that such stoppage was 
fraudulent.— In re Cone, Case No. 3,095. 

A deposition to an act of bankruptcy, consist- 
ing of a fraudulent conveyance, must allege or 
show the fraudulent intent of the debtor in 
making the conveyance.— Cunningham v. Cady, 
Case No. 3,480. 

A petition in involuntary bankruptcy will not 
be dismissed because the depositions in support 
thereof are defective, but the order to sho-n" 
cause will be set aside, and the petitioning credit- 
or, on motion, will be allowed to file supple- 
mental depositions, and a new order to show 
cause may be issued thereon.— Cunningham t_ 
Cady, Case No, 3,480. 

§113. DemuTTer. 

A demurrer is not the proper mode of objecting^ 
to irrelevant or immaterial allegations of a cred- 
itor's petition, or the mingling in one plea of dis- 
tinct defenses, but such objection should be 
made by a motion to strike out.— In re Ouim- 
ette, Case No. 10,622. 

The sufficiency of an averment in an involun- 
tary petition as to the suspension of payment 
of commercial paper cannot be raised by demur- 
rer.— In re Orem v. Harley, Case No. 10,567. 

Where the overruling of a demurrer to an 
amended involuntary petition was without prej- 
udice to an application for leave to answer oq 
showing satisfactory cause, and such an applica- 
tion to answer is promptly and duly made, and 
the proposed answer is duly verified, and con- 
tains valid defenses, the leave to answer should 
be granted. — In re Alorse, Case No. 9,851. 

§114. Ansiver. 

The debtor's answer to the creditor's petition, 
in order to entitle him to a hearing by the court, 
or a trial by jury, need not be in writing or 
verified. It is sufficient if he appear in "court, 
and deny the truth of the facts set forth in the 
petition,— In re Heydette, Case No. 6:444. 
CONTRA, see In re Findlay, Case No. 4,789. 

A paper simply denying the acts of bankrupt- 
cy charged, and demanding a trial by jury, is a 
proper response to a rule upon the debtor to 
show cause why he should not be declared a 
bankrupt.— Phelps v. Clasen, Case No. 11,074. 

In a petition in an involuntary proceeding, the 
debt and the act of bankruptcy constitute the 
cause of action, and the defense thereto may go 
to either or both of these matters. — ^In re Ouim- 
ette. Case No. 10,622. 

A debtor who has paid one creditor to the ex- 
elusion of others cannot be heard to say that he 
did not intend a preference. And, if his an- 
swer sets up no other defense than a denial of 
the intent, judgment may be given against him 
as upon -failure to answer.— Silverman's Case, 
Case No. 12,855. 
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Pleadings in the district court in bankruptcy 
cases must he special, and a mere general denial 
of the intent •n-ith which an alleged act of bank- 
ruptcy is averred to have been done ia insuffi- 
cient; respondent must allege and prove with 
what intent he did the act. — Silverman's Case, 
Case No. 12,855. 

Where a debtor denies the allegation of a cred- 
itor's petition respecting his insolvency, he has 
made a sufficient answer thereto, and a further 
statement as to the value of his property, as 
compared with the amount of his indebtedness, 
is surplusage and is immaterial, — In re Ouimette, 
Case No. 10,622. 

Distinct defenses to a petition in an involun- 
tary proceeding should be separately pleaded. — 
In re Ouimette, Case No. 10,622. 

§ 115. Replication. 

In involuntary proceedings no replication to the 
denial by the debtors, according to Form No. 
61, is necessary to raise an issue as to the acts 
of bankruptcy alleged in the petition. — In re 
Dunham, Case No. 4,143. 

§ 11 6. Signature and verification. 

If neither the petition nor the deposition of the 
act of bankruptcy is signed by the petitioner, in 
person, the defect is fatal. — Hunt v. Pooke, Case 
No. 6,896. 

In an involuntary proceeding the failure of pe- 
titioners to subscribe the affidavit to the petition 
is an incurable defect. — ^Moore v. Harley, Case 
No. 9,764. 

Where several petitioners join in separate and 
distinct rights, a verification by or on behalf of 
each is required. — In re Simmons, Case No. 12,- 
864. 

A verification of the petition by a person whose 
name is omitted from the body is ineffectual as 
to him. — In re Rosenfields, Case No. 12,061. 

A petition may be signed and sworn to by an 
attorney of the petitioning creditor duly author- 
ized. — In re Eaynor, Case No. 11,597. 

The signing of a petition by an attorney who 
was not admitted to practice in the district coiirt 
is no ground for dismissing the proceedings — ^In 
re O'Halloran, Case No. 10,463. 

The signing and verification for all the signers 
mav be done bv one agent. — In re California Pae. 
R. Co., Case No. 2,315. 

The authority under which an agent of a pe- 
titioning creditor acts need not be set forth, 
even though both signing and verification have 
been done by him. — In re California Pac. R. Co., 
Case No. 2,3-15. 

Where the petition is signed and verified by 
an agent, proof of his agency, or of express au- 
thoritv, is necessary, — In re Rosenfields, Case 
No. 12,061. 

Where a petition in bankruptcy is verified by 
attorney, he must show his authority for making 
such yerifieation. — In re Sargent, Case No. 12,- 
361. 

A petition in an involuntary proceeding is de- 
fective in not setting out the special authority 
of the president of a bank, who is one of the 
petitioning creditors, to sign and verify the same 
on behalf of the bank, his general authority as 
an ofiicer not being sufficient. — Roche v. Fox, 
Case No. 11,974. 

Supplementary proof may be received nunc pro 
tunc, in the discretion of the court, ta establish 
the authority of the agent to sign and veri^ the 
petition. — In re Rosenfields, Case No. 12.061. 

Where a petition is verified by an attorney, the 
nonresidence of his principal should be directly 
alleged, and not by way lof recital. — In re Had- 
ley, Case No. 5,894. 

Where the petitioners, constituting one-foui*th 
in number and one-third in value of the cred- 



itors, are less than five, it is unnecessary for a 
person verifying the petition as agent to state 
the residence of his principals. (Act .Tune 22, 
1874, § 12.)— In re Simmons, Case No. 12,- 
864. 

Where a petition is filed by a corporation it 
may be verified by an agent who is not an ofii- 
cer thereof, but the authority of such agent 
must be established, and it is not sufficient .tliat 
it is stated by the way of recital following his 
name. — ^In re Hanibel, Case No. 6,023. 

Where, in an invohmtarv proceeding under 
Act 1867, as amended by Act June 22, 1874, 
it is stated in the petition upon belief, without 
averring either knowledge or information, that 
the required creditors in number and amount 
have joined, the oath to such petition may be 
in the form prescribed in Form No. 54. — ^In re 
Mann, Case No. 9,033. 

The debtor's answer need not be verified.— 
In re Heydette, Case No. 6,444; In re Geb- 
hardt, Id. 5,294. CONTRA, see In re Findlay, 
Case No. 4^789; In re Hymes, Id. 6,986. 

A statement of creditors filed by the debtor 
on denial of bankruptcy must be verified. (-4.ct 
June 22, lS74.)--In re Hymes. Case No. 6,- 
986; In re Steinman, Id. 13,357. 

Objections by the debtor to the verification of 
the petition are waived by taking issue thereon 
and demanding a jury trial. — In re SIcNanghton, 
Case No. 8,912. 

The defect in the verification is waived by 
the debtor when he calls a meeting for com- 
position; and, in the absence of fraud, the dis- 
senting creditors cannot take advantage of it, 
—Ex parte Jewett, Case No. 7,303. 

§117. Issnes and proof. 

Evidence of acts of bankruptcy must be con- 
fined to those alleged in the petition. — ^Bx parte 
Potts, Case No. 11,344; Ex parte Shouse, Id. 
12,815. 

A refusal to pay commercial paper at a date 
prior to that stated in the petition cannot be 
given in evidence. — ^In re Sykes, Case No. 13,- 
708. 

Petitioners must support their allegations by 
proof where the facts charged are formally de- 
nied by answer, (Act 1841.)— In re Scudder, 
Case No. 12,563. 

Under the issue made by the denial of bank- 
ruptcy, the debtor may prove that, at the time 
of the trial, he does not owe the amounts nec- 
essary to give the court jurisdiction. — In re 
Skelley, Case No. 12,921. 

The creditor will be compelled to make cut his 
pase as in any other issue. — ^Broek v. Hoppoek, 
Case No. 1,912. 

Act 1867, § 41. allows the debtor to disprove 
on the trial all the material allegations of the 
petition.— In re Skelley, Case No. 12,921. 

Where it is alleged in an involuntary petition 
that a claim is due, and the proof shows that it 
was not due, this is not a fatal variance, as 
it was not necessary to aver that the demand 
was due.— Linn v. Smith, Case No. 8,375. 

Wlien two distinct matters are alleged con- 
junctively, each of which contains a good cause 
for the debtor to be declared a bankrupt, it is 
enough if either of them be satisfactorily prov- 
ed. — In re Drummond, Case No. 4,093. 

Where the acts of bankruptcy are denied, 
though insolvency is admitted, a decree will not 
be entered until an act of bankruptcy alleged is 
proven.— In re Safe Deposit & Savings Inst., 
Case No. 12,211. 

§ 118. Defects and objections. 

The corporation, after appearing and answer- 
ing, cannot afterwards object that the petition 
does not allege that it is a moneyed, business, 
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or commercial corporation. Case No. 10,559, 
reversed.^In re Oregon Bulletin Printing & 
Publishing Co., Case No. 10,561. 

§ 119. Axaendments— Fower to allow. 

Tlie bankruptcy court imder Act 1867, on 
trial before a jury as to the facts of bankrupt- 
cy may permit amendment of the creditor's pe- 
tition.— In re Biniuger, Case No. 1,420. 

The bankruptcy court may allow amendments 
where defective averments in the petition re- 
sulted from misapprehension of counsel. — In, re 
Hill, Case No. 6,485. 

The bankruptcy court has jurisdiction when a 
petition is filed, notwithstanding the insufficien- 
cy of the verification, and therefore power to 
allow the same to be amended. — In re Simmons, 
Case No. 32,804. 

The allegation as to number and amount of 
creditors is an allegation of a jurisdictional 
fact, and, where the petition does not clearly 
show that the proper proportion has joined, the 
court has not jurisdiction, and it is not subject 
to amendment.— In re Rosenfields, Case No. 12,- 
061. CONTRA, see Ex parte Jewett, Case No. 
7,303. 

A petition which shows, in contradiction of its 
general allegation, that the provable debts of 
some of the petitioners do not amount to §250, 
is demurrable, but the court may aUow an 
amendment to remedy the defect.— Roche v. Fox, 
Case No. 11,974. 

Where, in involuntary bankruptcy, the affida- 
vits to the petition, or the depositions as to 
indebtedness and acts of bankruptcy, are in- 
sufficient, the court has power to allow supple- 
mental affidavits or proofs to be filed. — In re 
Hanibel, Case No. 6,023. 

In an involuntary proceeding the deposition of 
a witness to acts of bankruptcy cannot be 
amended, as it is the proof upon which the rule 
to show cause Issues, and without which the 
whole proceeding is defective.— May v. Harper, 
Case No. 9,333. 

§ 120. Objections. 

A creditor who has joined in the petition can- 
not object to an amendment thereof which is 
necessary to the prosecution of the same to 
final effect— In re Sargent, Case No. 12,361. 

§ 121. ^— Groimds. 

An affidavit to an involuntary petition, being 
defective in form, may, on motion, be amended 
BO as to conform to the law.— In re Sargent, 
Case No. 12,361. 

A substantial amendment nunc pro tunc go- 
ing to the foundation of the proceeding, under 
Act 1867, § 39, will not be allowed.— In re 
Craft, Case No. 3,317. 

In cases pending at the time of the amend- 
ment of June 22, 1874, tie petitions will not 
be dismissed because they do not contain the 
allegations required by the amendment, but the 
petitioners must insert the allegations as to 
number and amount of petitioners by amend- 
ment to the petition. — ^In re Scammon, Case No. 
12,427; Id. 12,430; In re Scull, Id. 12,568. 

Petitioners in an involuntary proceeding wiU 
not be allowed to amend the petition, to show 
jurisdiction, after an unexcused delay of near- 
ly a year. — In re Freudenfels, Case No". 5,112a. 

An amendment to the petition will not be 
allowed as to jurisdictional facts not required 
by law.— :In re Wood, Case No. 17,935. 

An amendment to the petition in involuntary 
proceedings wiU be allowed to . cover the case 
made by the evidence where there is no surprise 
on the debtor.— In re Craft, Case No. 3,316. 

' The petitioners in an involuntary proceeding 
will not be allowed to amend their petition so as 
to allege new acts of bankruptcy.— Stern v. 
Schonfield, Case No. 13,377. 
Fed.Cas.Dig.— 9 



In an involuntary proceeding leave will not 
be granted to amend the petition so as to set 
up new causes or acts of bankruptcy, unless 
the debtor consents thereto.— In re I/eonard, 
Case No. 8,255. 

The bankruptcy court will not exercise its 
power of amendment, where the amendments 
proposed will introduce into the petition entirely 
new acts of bankruptcy, founded on facts not 
stated or referred to in tiie original petition. — 
Reed v. Cowley, Case No. 11,644. 

Where the proofs disclose acts "of bankruptcy 
not averred in the petition of the creditor the 
petition may be amended so as to confoi-m to 
the proofs.— In re Gallinger, Case No. 5,202. 

Where, in an involuntary proceeding, the pe- 
tition fails to allege that the suspension of pay- 
ment is fraudulent, leave will be granted to 
amend it in this particular.— -In re Jersey City 
Window-Glass Co., Case No. 7,292. 

Where the name of a creditor is stated in 
the petition, asserting a claim by a proper 
averment, but omitting the amount the claim 
may be amended by adding the amount, if done 
in good faith. — In re Blair, Case No. 1,481. 

Where it appears that the claims of creditors 
alleged to exceed §250 each do not amount to 
such sum, the petition is defective, but may 
be amended to conform to the facts.— In re Mc- 
Kibben, Case No. 8,859. 

Where a petition avers that acts were com- 
mitted by bankrupt in contemplation of bank- 
ruptcy and insolvency, and evidence of insolven- 
cy only is given, the petition may be amended 
accordingly. — In re Haughton, Case No. 6,223. 

' The petition in involuntary proceedings may 
be amended nUnc pro tunc by averring that 
the act was done by a debtor "while insolvent or 
in contemplation of insolvency," where such 
facts are shown in the j>etition, and by evidence 
to which no objection is made by the debtor. 
Case No. 3,316 affirmed.— In re Craft, Case No. 
3,317. 

An amended petition in an involuntary pro- 
ceeding cannot include a note indorsed by the 
debtor which did not fall due until after the 
original petition was filed. — ^In re Morse, Case 
No. 9,851. 

An amended petition, filed by leave of court 
after the i)etitioner had assigned his demand, 
will be dismissed. — ^In re Western Savings & 
Trust Co., Case No. 17,442. 

§ 122. Effect. 

Amendments to a petition' relate back to the 
time of the filing of the original" petition, and 
have the same force and effect as thougn in- 
cluded in the petition itself. — Sherman v. In- 
ternational Bank, Case No. 12,765. 

An amendment of a petition in bankruptcy 
to bring it within the amendment of June 22, 
1874, is retroactive, and gives effect to action 
of the court taken on the original petition. — 
In re Williams, Case No'. 17,700. 

6. Prooeduke and Adjudicatiox. 

§ 123. Service of order to sltoxv cause. 

Where a corporation is chartered in four 
states, and in proceedings in ■ bankruptcy 
against it in one of the states an order to show 
cause is served by delivering a copy to the 
superintendent of the company in another one 
of said states, such service is not sufficient, un- 
der Act 1867, § 40, providing that *'if such 
debtor cannot be found," or his place of resi- 
dence ascertained, service shall be made by 
publication, for the fact that it was charter- 
ed in four states did not make it one corporate 
body on which service could be made at its > 
residence in any one of those states.— Alabama 
& C. R. Co. T. Jones, Case No. 12G. 
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Service of the petition and order to show 
cause is made upon a corporation under Act 
1867, which provides that service shall be 
made at the "usual place of abode" of the debt- 
or by delivering a copy to its principal officers 
at its principal place of business.— In re Cali- 
fornia Pac. R. CJo., Case No. 2,315. 

Jurisdiction of an insolvent banking corpora- 
tion in the hands of a receiver of a state court 
is obtained by service of an order to show 
cause on its cashier on the day before a judg- 
ment of dissolution is entered.— Piatt v. Archer, 
Case No. 11,213. 

Service of an order to show cause upon the 
cashier of an insolvent banking corporation, 
who has given the keys of the bank to a receiv- 
er of its property appointed by a state court, 
and had become his clerk, on a salary, and 
ceased to act as cashier, but who is not dis- 
placed from his official relation to the corpora- 
tion as cashier, is sufficient to give the district 
jurisdiction.— Piatt v. Archer, Case No. 11,213. 

"Where an insolvent corporation has been dis- 
solved, and a receiver appointed in a proceeding 
brought by the attorney general, in an involun- 
tary proceeding against it, service of the order 
to show cause may be made by publication, as 
such case is one where the debtor cannot be 
found. — In re Washington Marine Ins. Co., 
Case No. 17,246. 

§ 124. Default. 

The register has power to make a valid ad- 
judication in an involuntary case where the 
alleged bankrupt has made default.— In re De 
Ford, Case No. 3,744. 

A motion to set aside the debtor's default 
on the ground that petitioner's debt; being 
based upon the sale of intoxicating liquor, was 
not provable, is too late where no excuse is 
shown for his default or delay.— In re Neilson, 
Case No. 10,090. 

§ 125. Adjournment of hearings. 

By the consent of parties, on the return day 
of an order to show cause in an involuntary 
proceeding, when an adjournment is applied 
for, it may be ordered that the adjourned day 
is to be with like effects, in all respects, as if 
such adjourned day were the return day of the 
order.— In re Pupke, Case No. 11,4G8. 

§ 136, Termination of proceedings— In 
general. 

The bankrupt cannot acquire a right to have 
involuntary proceedings dismissed by volun- 
tarily surrendering himself to a sheriff, who 
has an order for his arrest, but with instruc- 
tions not to proceed under it.— In re Merkle, 
Case No. 9,458. 

In proceedings in invitum, the want of an ad- 
journment to a day certain, after issue joined 
as to acts of bankruptcy, does not terminate 
the proceedings. — In re Buchanan, Case No. 2,- 
073. 

Proceedings for adjudication of bankruptcy 
in invitum can be discontinued only by an or- 
der of the bankruptcy court on special applica- 
tion. — In re Buchanan, Case No. 2,073. 

The bankrupt court has full equitable discre- 
tion, and can allow a case to be withdrawn if 
without prejudice to any party. — ^In re Indi- 
anapolis, O. & L. R. Co., Case No. 7,023. 

§ 127. —— Death, of debtor. 

The proceedings abate by the death of the 
debtor between the time of serving the rule to 
show cause and the adjudication.— Frazier v. 
McDonald, Case No. 5,073. 

A proceeding in bankruptcy will not be dis- 
continued by the death of the bankrupt be- 
tween the time of the entry of the order of ad- 
judication and the physical "issuing of the war- 
rant," under Act 18G7, § 12.— In re Litchfield, 
Case No. 8,385. 
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After a petition has been filed against part- 
ners, the decease of one partner prior to any 
adjudication upon the question of bankruptcy 
is not legal cause for dismissing the petition. — 
Hunt V. Pooke, Case No. 6,896. 

See, also, post, § 538. 



§ 128. —^ Withdrawal "by creditor. 

After an adjudication has been made, it is 
too late to make a motion to dismiss the pro- 
ceedings and settle with the debtor.— In re 
Sherburne, Case No. 12,758. 

The petitioning creditor may discontinue pro- 
ceedings, and have his petition dismissed be- 
fore adjudication, without giving notice to oth- 
er creditors. — In re Camden Rolling-Mill Co., 
Case No, 2,338. 

A motion, on the return day of the order to 
show cause, by the petitioning creditor, on 
receiving payment, to dismiss the petition, will 
be denied where another creditor has interven- 
ed and prays that the cause may proceed.— In 
re Mendenhall, Case No. 9,424. 

The proceedings will be dismissed before the 
choice of an assignee when this is desired by 
the petitioning creditor, the bankrupt, and all 
creditors who have proved their debts. — In re 
Miller, Case No. 9,553, 

A bankruptcy court will not set aside a stip- 
ulation discontinuing the bankruptcy proceed- 
ings given upon a release procured by fraud 
until relief is sought in a court having jurisdic- 
tion to set aside the release for fraud, or to 
award damages. — In re Bieler, Case No. 1,394. 

§ 129. — Dismissal. 

A petition in invohintaxy bankruptcy will not 
be dismissed on the ground that a suit at law 
has been commenced and prosecuted to judg- 
ment by the petitioner against the debtor since 
the filing of the petition.— Van Kleeck v. Thur- 
ber, Case No. 16,861. 

If the petitioner does not appear before the 
register at the time fixed in the order of ref- 
erence, or within a reasonable time thereafter, 
excusing his delay, the petition may be dismiss- 
ed.— In re Hatcher, Case No. 6,210. 

When, on the day to which the proceedings 
for a hearing on the petition were adjourned, 
the petitioning creditor does not "appear and 
proceed," and the understanding with the debt- 
or is that such failure to appear shall be equiv- 
alent to a dismissal, and no other creditor ap- 
pears to be substituted, under Act 1867, § 42, 
the proceedings are at an end. — In re Camden 
Rolling-Mill Co., Case No, 2,338. 

The other creditors must file a new petition, 
or appear on the adjourned day and petition 
to be substituted, under Act 1867, § 42.— In re 
Camden Rolling-Mill Co,, Case No. 2,338. 

The bankruptcy court will dismiss proceed- 
ings on petition filed by one member of a firm 
solely for the purpose of vexing and harassing 
the other partner.— In re Hamlin, Case No. 5,- 
994. 

The bankruptcy court considers a petition in 
bankruptcy as the joint act of all the peti- 
tioners, and willful falsehood in one petition- 
er's verification will cause a summary dismiss- 
al of the petition as the fraud of all, and an in- 
junction issued therein will be vacated, and no 
co-petitioner's prayer for an amendment will 
be heard.- In re Keiler, Case No. 7,647. 

A bankrupt cannot acquire the right to have 
involuntary proceedings dismissed, by surren- 
dering himself to an officer who has an order 
for his arrest, issued by a state court, but with 
instructions not to proceed thereunder, — In re 
Merkle, Case No. 9,458. 

Where the only debt on which an adjudica- 
tion may be entered is that of the petitioner, 
the bankrupt may have the petition dismissed 
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on its payment, with costs.— In re Sheehan, 
€ase No. 12,738. ' 

Where a bankrupt can settle all but a few 
contested claims, the bankruptcy court may, 
■on consent of creditors, dismiss the proceedings 
on security beinj? given to the nonassenting 
creditors.— In re Great Western Tel. Co., Case 
No. 5,739. 

Where stockholders of bankrupt railroad pur- 
chase all outstanding floating indebtedness save 
minor claims held by petitioners, they may 
have proceedings dismissed on securing pay- 
ment to them, as the bankruptcy court has full 
equitable discretion, and can allow a case to 
be withdrawn if without injury to- any party. — 
In re Indianapolis, C. & L. R. Co., Case No. 
7,023. 

§ 130. XSvidence— FresTunpiions and bur- 
den of proof. 

Neither an order to show cause, nor an order 
■of seizure, injunction, or arrest, will be granted 
where the petitioner does not make a prima 
facie case. — ^In re Leonard, Case No. 8,255. 

In a case of involuntary bankruptcy, the bur- 
den of proof is on the petitioning creditor; 
Case No. 10,559 reversed. — In re Oregon Bulle- 
tin Printing & Publishing Co., Case No. 10,561. 

The burden is upon the debtor to disprove the 
facts set forth in the petition in an involun- 
tary proceeding for an adjudication. (Act 1867, 
§ 41.)— In re Price, Case No. 11,411. 

Full and complete proof by the petitioning 
creditor of insolvency is not required, but proof 
tending to show insolvency casts the burden 
on the debtor to explain the evidence. Case No. 
10,559 reversed. — In re Oregon Bulletin Print- 
ing & Publishing Co., Case No. 10,561. • 

The burden of proving that the debtor's sub- 
mission to judgment, etc., was with intent to 
give a prohibited preference, is on the petition- 
ing creditor.— In re King, Case No. 7,783. 

A farmer is not prima facie insolvent because 
unable to pay his debts in the ordinary course 
of business, and the burden of proof of insol- 
vency is on petitioner. (Act 1867.) — Miller v. 
Keys, Case No. 9,578. 

The giving of a confession of judgment does 
not of itself raise a presumption of insolvency. 
—In re Dibblee, Case No. 3,884. 

^131. — — Competency and sufficiency. 

On the trial of the issues in involuntary 
bankruptcy proceedings, it is proper to admit 
evidence as to negotiations between the .peti- 
tioning creditors and the respondents, preceding 
the consummation of a compromise, for the 
l)urpose of ascertaining whether or not an ar- 
rangement was made. — In re Jelsh, Case No.' 
7,257. 

Letters written by a debtor to a third per- 
son, admitting the payment of a claim, inter- 
posed by attaching creditors in favor of anoth- 
er alleged creditor -to defeat adjudication, are 
admissible in evidence in a contest upon such 
claim between the attaching and petitioning 
■creditors.— In re Hatje, Case No. 6,215. 

Where it is doubtful whether or not the in- 
tention of a transfer of property was such as 
to make it an act of bankruptcy, evidence will 
be received to prove the true circumstances of 
the whole transaction. — ^Ex parte Potts, Case 
No. 11,344. 

The intent to prefer is to be proven as a fact 
by direct evidence, or as the necessary and cer- 
tain consequence of other facts clearly proved. 
—Morgan v. Mastick, Case No. 9,803. 

The admission of a fact from which a fraud- 
ulent intent will be inferred will be given full 
•effect, though it be coupled with a denial of 
such fraudulent intent.— In re Sutherland, Case 
No. 13,638. 
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The oath of the petitioning creditor to his 
debt, without further proof, is not sufficient, 
where the debtor offers prima facie evidence 
that it is not due.— Ex parte Foster, Case No. 
4,959. 

Where the only proof of an act of bankrupt- 
cy IS the statement of the bankrupt, such state- 
ment must be accepted, in its entirety, as true. 
—In re Franklin, Case No. 5,053. 

Under Act 1841, the proof of mere insolvency 
of the partners, without evidence of any fraud- 
ulent acts on their part, is not sufficient to sus- 
tain a petition against them in an involuntary 
proceeding.— Ex parte Hull, Case No. 6,856. 

§ 132. —— Production of lioobs and pa- 
pers. 

The district court has power to order the pro- 
duction of books and papers at the summary 
hearing on the return day of the order to show 
cause why such books and papers should not 
be produced.— In re Mendenhall, Case No. 9,- 

§ 133. Trial and new trial. 

A demand for a trial by jury, where an ap- 
plication for the benefit of Act 1841 is dismiss- 
ed, must be made at the term in which the de- 
cision is made.— In re Hunter, Case No. 6,902. 

In a proceeding in invitum, where the insol- 
vency is denied by the debtor, a jury trial will 
be granted if demanded, but not in a case 
where the debtor denies only the acts of bank- 
ruptcy alleged in the petition.— In re Grady, 
Case No. 5,654. 

Where the debtor, in cases of involuntary 
bankruptcy, does not appear on return day of 
rule, he cannot demand a trial of issues by a 
jury.— In re Gebhardt, Case No. 5,294. 

Where a debtor does not demand jury on 
return day after continuance he cannot aft- 
erwards demand jury. (Act 1867, § 41.)— Clin- 
ton V. Mayo, Case No. 2,899. 

When the existence of the debt is denied, 
and the petitioning creditor desires a trial by 
jury, the bankruptcy court may grant it upon 
a proper issue framed for the purpose of as- 
certaining -whether the debt is due or not; but, 
if the petitioning creditor does not desire it, 
the court may or may not, in its own discretion, 
order a trial by jury.— Ex parte Foster, Case 
No. 4,959. 

The bankruptcy court has power to summon 
a jury to try the issue of bankruptcy during 
the vacation of the district court proper.— Leh- 
man V. Strassberger, Case No. 8,216. 

The bankruptcy court may in its discretion is- 
sue a special venire and impanel a jury to' try 
the issue at any time, without waiting for a 
regular term.— In re Findlay, Case No. 4,789. 

In an involuntary proceeding the respond- 
ents have the right to open and close the ease 
on a trial on the issue of bankruptcy.— In re 
Jelsh, Case No. 7,257. 

In an involuntary proceeding," if the nature 
of the debt is set forth in the petition, which 
avers that the debt is provable under Act 
1867, the question whether it is so provable is 
to be determined as a question of law, and not 
of fact— Sigsby v. Willis, Case No. 12,849. 

A proceeding to have a debtor adjudged 
bankrupt is a civil, and not a criminal, proceed- 
ing; and the federal district court has the same 
power over verdicts rendered in bankruptcy 
cases, whether for or against the debtor, as 
courts of commbn law, and may, on proper 
cause shown, set them aside and order a new 
trial.— In re Corse, Case No. 3,254: In re De 
Forrest, Id. 3,745.' 

§ 134, Adjudication — ^Form and entry. 

In making an adjudication, the bankruptcy 
court need not formally determine whether the 
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requisite proportion of creditors in number and 
amount have joined in the petition, where no 
direct issue is made on this point by the plead- 
ings. — ^Lastrapes v. Blanc, Case No. 8,100. 

The entry of an order constitutes the adjudi- 
cation. A mere memorandum of the judge on 
the petition directing an order to be entered 
does not complete it; and the order cannot be 
entered nunc pro tunc where the amendatory 
act of June 22, 1874, imposing new conditions, 
has meanwhile taken efiEect.— In re Hill, Case 
No. 6,484. 
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Where the adjudication of a corporation is 
made upon the waiver of important rights by 
its attorney, and the stockholders do not move 
to have the adjudication set aside until six 
months after it was made, and a large amount 
of the assets have been collected for distribu- 
tion, and until they are themselves sued for 
their liability on unpaid stock, they are charge- 
able with laches, and their application will he- 
denied. — In re Republic Ins. Co., Case No. 11,- 
706; Leiter v. Republic Fire Ins. Co., Id, 8,- 
227. 
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Persons and matters conclud- 



ed. 



An adjudication in bankruptcy is in the na- 
ture of a judgment in rem, and binding upon 
all the world.— In re Wallace, Case No. 17,094. 

A creditor not appearing to the petition in 
bankruptcy is not estopped from denying the 
acts of bankruptcy charged so far as they af- 
fect him with notice.— In re Thomas, Case No. 
13,891. 

Where the record of the bankruptcy on its 
face shows jurisdiction, the decree adjudicating 
a debtor to be a bankrupt is conclusive as to 
the jurisdiction of the court in all collateral 
proceedings. — ^In re Ives, Case No. 7,115. 

An adjudication of bankruptcy, had after due 
service by publication, is final, and will not 
be set aside on petition of the bankrupt and 
creditors disputing the allegations of the peti- 
tion in bankruptcy, when no fraud or collusion 
is shown.— In re McKinley, Case No. 8,864. 

The judgment of the bankruptcy court that 
the requisite number and amount of creditors 
have petitioned is final, and the matters so ad- 
judged are not thereafter re-esaminable, ex- 
cept in cases of fraud and imposition practiced 
on the court. — In re Duncan, Case No. 4,131; 
In re Funkenstein, Id. 5,158. 

While an adjudication in bankruptcy stands 
unrevoked, all inquiry by a creditor who claims 
adversely to the assignee into the validity of 
the debt of the petitioning creditor in the in- 
voluntary proceedings is precluded. — ^In re Fal- 
lon, Case No. 4,628. 

It is too late, after parties have been declared 
bankrupts as partners, to allow objections to 
be filed disputing their being partners at the 
time of their application.— In re Gilbert, Case 
No. 5,411. 

§ 136. — Vacating and setting aside. 

An attaching creditor may move to set aside 
an adjudication of bankruptcy, though no party 
to the bankruptcy proceedings. — In re Bergeron. 
Case No. 1,342. 

Mortgagees in a chattel mortgage given by 
an infant may petition to vacate an adjudica- 
tion in bankruptcy against the mortgagor, made 
in proceedings on a petition filed before the 
mortgagor came of age. — In re Derby, Case 
No; 3,815. 

Where an adjudication is had, and an as- 
signee regularly appointed, the proceedings will 
not be set aside on the application of a creditor 
showing a prior filing of the petition against 
the bankrupt in another district.- In re Harris, 
Case No. 6,111. 

An adjudication entered upon a confession 
of the acts of bankruptcy charged cannot be 
set aside after the death of the bankrupt on 
the appUcation of a creditor who has proved his 
debt— In re Thomas, Case No. 13,891. 

That the bankrupt caused an involuntary pe- 
tition to be prepared and presented to creditors, 
who signed and verified it without inquiry, 
shows a prima facie case of collusion, warrant- 
ing a reference to take proofs, under a petition 
to set aside the adjudication.— In re Lalor, 
Case No. 8,001. 



The proceedings may be set aside on motion, 
if made within a reasonable time, where au 
adjudication is had upon a waiver of important 
rights of the alleged bankrupt made by his- 
attorney, Leiter v. Republic Fire Ins. Co.^ 
Case No. 8,227, affirmed.— In re Republic Ins. 
Co., Case No. 11,706. 

Where a creditor seeks to vacate an adjudica- 
tion he must make his application with due 
diligence on being informed of the facts, and 
where a creditor who opposed the bankrupt's- 
discharge delays for nearly a year to apply for 
an order vacating the adjudication he is charge- 
able with laches.— In re Meade, Case No. 9,370. 

There is no presumption that a creditor who- 
is a party to the proceedings knows of the- 
fraud of the bankrupt in procuring the petition 
in invitum to be signed by creditors, etc., and 
a delay by such creditor of two months and 
a halt after discovering that the proceedings- 
were instituted by collusion, is not necessarily 
laches, which will prevent him from moving 
to set aside the adjudication.— In re Lalor, Case 
No. 8,001. 

A default and an adjudication in involun- 
tary proceedings will be set aside on petition 
of the bankrupt showing that he was non 
compos mentis at the time the alleged ^ debts- 
were contracted and the proceedings instituted. 
—In re Murphy, Case No. 9,946. 

The fact that the debtors solicited creditors 
to join in the petition for involuntary bankrupt- 
cy furnishes no ground for setting aside an 
adjudication.— In re Duncan, Case No. 4,131. 

It is no ground for setting aside the adjudi- 
cation in involuntary bankruptcy that in some 
parts of the petition, owing to a clerical error, 
the amount of the debts was not filled in. — In 
re Duncan, Case No. 4,131. 

The fatft that the debtors, who have admitted 
by affidavit the acts of bankruptcy alleged, and 
that the requisite creditors have joined in the 
petition, may be able to obtain a discharge in 
the proceedings without paying any percentage 
on tibeir debts, or proving the assent of cred- 
itors, is no ground for setting aside the adjudi- 
cation.^In re Duncan, Case No. 4,131. 

An adjudication will not be set aside after 
default merely to permit the bankrupt to con- 
test the allegations in the petition as to the 
number and amount of petitioning creditors. — 
In re Le Favour, Case No. 8,208. 

There is no legal fraud in the bankrupt's pro- 
curing an adjudication on involuntary proceed- 
ings to avoid the necessity of procuring the as- 
sent of the necessary number of creditors in 
the case of a deficiency of assets, unless it 
should be followed by a discharge which could 
not be had in voluntary proceedings.~In re- 
Matot, Case No. 9,282. 

The order of adjudication will be vacated 
upon proof being made of the assent of all 
known creditors that it may be vacated and 
publication of the notice of the application foi- 
annulment.— In re Magee, Case No. 8,941. 

An application to set aside an adjudication, 
on the ground of a prior agreement of compro- 
mise with the petitioning creditor, will be de- 
nied, where it is doubtful whether such agree- 
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ment was not made for benefit of all the cred- 
itors.— In re Bush, Case No. 2,222. 

Notice must be given to the bankrupt of an 
-application to annul the adjudication in an in- 
joiuntary proceeding, as the bankrupt has an 
interest in the continuance of the proceeding 
which may result in his discharge.— In re Bush, 
<3ase No. 2,222. 

The question of want of jurisdiction, because 
of the insufficiency of the petition, cannot be 
raised on an application to set aside the ad- 
judication on that ground.— In re Penn, Case 
No. 10,926. 

5 137. -^^ Conclnsiveness and effect in 
- general. 

Involuntary proceedings cannot be impeached 
by the fact that the petition was delayed until 
-the assignee was barred from attacking certain 
transfers.- In re Duncan, Case No. 4,131. 

In the absence of all fraud the original ad- 
judication must be considered as final and 
conclusive upon all the creditors, and cannot 
be disputed upon the question of granting a 
■discharge. — In re Ordway, Case No. 10,552. 

The adjudication of a firm in one district 
■does not prevent a subsequent adjudication in 
another district of a firm in part composed of 
-the same persons. Case No. 7,306 affirmed. — 
in re Jewett, Case No. 7,307. 

The rights of the parties are fixed at the date 
■of adjudication in bankruptcy. — In re Kerr. 
•Case No. 7,729. 

An adjudication in bankruptcy relates back 
to the filing of the original petition, and not 
to the time of an ancillary petition filed to cor- 
rect an irregularity, and the levy after tie 
■filing of the original petition gives no lien.— In 
re Bear, Case No. 1,177. 

Objections which might have been urged to 
show that a decree ought not to have been 
panted will be considered waived after the 
■court have declared the petitioner a bankrupt. 
— In re Banks, Case No. 958. 

The verification of a petition before a notary 
public is irregular, but does not affect the 
jurisdiction, and is cured by the adjudication. — 
In re Getchell, Case No. 5,371. 

The absence of depositions from the files is 
a matter of practice and regularity, and not 
^f jurisdiction, and is cured by the adjudication. 
—In re Getchell, Case No. 5,371. 

An order adjudicating a debtor a bankrupt, 
made after the return day, but upon a peti- 
tion of a creditor, and after notice to and ap- 
pearance by the debtor, though it may be ir- 
regular, is not void, and cannot be collaterally 
assailed by his assignee under a previous volun- 
tary assignment— Hobson v. Markson, Case No. 
■6j555. 

An adjudication without the appointment of 
an assignee and the issue of a warrant does not 
■devest the banltrupt of the title to his property, 
and a mortgage given on a compromise with his 
creditors is valid as- against the assignee, in 
■subsequent proceedings in bankruptcy.— Robin- 
son y. Hall, Case No. 11,952. 

The verdict on a question as to whether an 
•act of bankruptcy has been committed will 
not affect the question of the right to recover 
back the property transferred, or a right to a 
discharge.— In re Dibblee, Case No. 3,884; Har- 
•manson v. Bain, Id. 6,072. 

An adjudication of bankruptcy,- in invitum. 
Is not conclusive evidence as against such exe- 
cution creditor as to the allegations in the peti- 
tion for adjudication, found to be true by such 
•decree.— In re Dunkle, Case No. 4,160. 

^138. Collusive proceeding:s. 

The motive of petitioners and of one of debt- 
■ors co-operating will not be considered where 



the acts of bankruptcy are established. — ^In re 
Bininger, Case No. 1,420. 

A bankrupt who procures a fraudulent peti- 
tion to be filed by his creditors with intent to 
procure a discharge, which he could not obtain 
by voluntary proceedings, is in contempt of 
court in every movement based thereon. — ^In re 
Lalor, Case No. 8,001. 

(D) WARRANT AND EXECUTION 
THEREOF. 

§ 139. Provisional ivarrant — W hen 
granted generally. 

The warrant provided for in Act 1867, % 40, 
may issue against the person and property of 
the debtor, or either of them.— In re MuIIer, 
Case No. 9,912. 

§ 140. ^^ Seizure of property. 

An order to show cause is not a preliminary 
requisite to the issuing of an injunction and 
warrant.— In re Muller, Case No. 9,912. 

Injunctions and warrants may be allowed 
and issued under section 40 (Act 1867), with- 
out notice to the adverse party. — ^In re Muller, 
Case No. 9,912. 

The bankruptcy 'court, in an involuntary 
proceeding, has no authority, under a provi- 
sional warrant,, to order the seizure of property 
from the possession of a person to whom the 
debtor transferred it before the filing of the 
petition.— In re Harthill, Case No. 6,161; In 
re Holland, Id. 6,605; In re Manahan, Id. 
9,003. 

Where property is taken on a provisional war- 
rant from the custody of a voluntary assignee, 
it will be restored to him on petition, only on 
condition of his releasing the marshal from all 
damages, and his agreeing not to dispose of the 
same except with the approval of the bank- 
rupt court.- In re Manahan, Case No. 9,003. 

Where the marshal in bankruptcy proceedings 
has seized property that the bankrupt had con- 
veyed, and the grantee of such property ap- 
peared for the purpose of contesting the war- 
rant for such seizure, he does not thereby be- 
come a party to the proceedings, so that the 
validity can be tried in the bankruptcy proceed- 
ing.— In re Harthill, Case No. 6,161. 

Where a surviving partner is adjudged bank- 
rupt on an act of bankruptcy committed in 
.administering the partnership assets, the mes- 
senger will take possession of the joint assets 
in his hands, and also of his separate property. 
—In re Stevens, Case No. 13,393. 

A finding by a jury that the debtor committed 
an act of bankruptcy in transferring certain 
property to a creditor authorizes the marshal 
to take possession thereof.— In re Miller, Case 
No. 9,551. 

• The marshal, under a warrant issued under 
Act 1867, § 40, may take possession of the 
bankrupt's property, wherever found, and, if in- 
demnified, he has no option.— In re Briggs, Case 
No. 1,869. 

The marshal is responsible for seizing prop- 
erty not belonging to the bankrupt, and the 
petitioning creditors who have indemnified him 
are bound to defend a suit by the claimant, 
and the bankruptcy court will not enjoin such 
suit at the instance of the assignee in bank- 
ruptcy who claims the property.— In re Marks, 
Case No. 9,095. 

' Under a warrant to take possession of the 
property of a debtor, the messenger is authorized 
to take such property in whosesoever hands he 
may find it; and if, by mistake or otherwise, he 
should take property not belonging to the debt- 
or, it is no ground for discharging the warrant 
or vacating the order for its allowance, but the 
party aggrieved by such wrongful seizure has his 
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remedy against the officer making it.— In re 
MuUer, Case No. 9,912. 

A provisional warrant in voluntary proceed- 
ings, on proof by affidavit of its necessity, will 
not be vacated, where such facts are not dis- 
proved, and it appears that the purpose of the 
bankrupts in ma icing the motion to vacate is to 
deprive the marshal of his fees.— In re Clark, 
Case No. 2.811. 

The taking possession by a marshal, under 
warrant in bankruptcy, of alleged property of a 
bankrupt, of- which plaintiffs in replevin had ob- 
tained possession, is not a ease of conflict be- 
tween the marshal and the officers of the state 
court, and summary relief will not be granted. — 
In re Davidson, Case No. 3,598. 

The federal circuit court has power to enjoin 
the prosecution of an action of trover in a state 
court against the marshal, for seizing the prop- 
ertv of a third person under his warrant in 
bankruptcy. — Hudson v. Schwab, Case No. 
6,835. 

§ 141. Forthcoming bonds. 

On breach of the condition of a bond given, 
pursuant to an order of the bankruptcy court, for 
the forthcoming of property, which the bankrupt 
is allowed to retain, the court has jurisdiction to 
proceed against the sureties by summary peti- 
tion.— Case No. 9,353 affirmed.— In re Mayo, 
Case No, 9,353a. 

Such a proceeding is not barred by the fact 
that the assignee previously brought a suit at 
law on the bond, resulting in a verdict for de- 
fendant, which was set aside and a new trial 
granted. Case No. 9,353 affirmed,- In re Mayo, 
Case No. 9,353a. 

Where a forthcoming bond has been given for 
the release of goods under seizure, the bank- 
ruptcy court may summarily order the goods, or 
the value thereof, to be brought into court by 
the parties to the bond.— Rosenbaum v. Garnett, 
Case No. 12,053. 

§ 142. — — Arrest of debtor and bail. 

A provisional warrant will be granted where 
the bankrupt remained in possession of his as- 
sets, and disposed of a portion of them, and ex- 
pressed an intention of going abroad to adjust 
his foreign accounts.— In re Hale, Case No. 
5,911. 

On application for a provisional warrant and 
order of arrest of the debtor under Act 1867, f 
40, a separate petition, supported by affidavits 
of persons having knowledge of the facts, should 
be filed, where the facts are not stated in the 
petition of the petitioner's own knowledge. — ^in 
re McKibben, Case No. 8,859. 

An action of debt lies upon a bond given by a 
bankrupt conditioned for his appearance in court 
from day to day agreeable to its order. — ^Marble 
V. Fulton, Case No. 9,059. 

What amounts to a breach of the condition of 
such bond, and the damages recoverable there- 
on. — ^Jlarble v. Fulton, Case No. 9,059. 

In the assessment of damages in a suit on a 
bail bond in bankruptcy proceedings, the plead- 
ings are not regarded. — Marble v. Fulton, Case 
No. 9,059. 

A charging in execution lield to relate back to 
a prior surrender in exoneration of bail on ar- 
rest on mesne process. — Hazleton v. Valentine, 
Case No. 6,287. 

A bankrupt, surrendered by his bail, during the 
time allowed for his examination, will not be 
committed in execution under the bankrupt law 
of 1800.— Foxall v. Levi, Case No. 5,015. 

The court will not commit a bankrupt for 
want of bail who has surrendered to the com- 
missioners, and whose examination is not closed, 
although the 42 days have expired.— Lingan v. 
Bayley, Case No. 8,370. 



§ 143. Notices— Form. 

The notices published and served on the cred- 
itors of a bankrupt b^ the marshal are not de- 
fective for an immaterial variance between them 
and the notices contained in the warrant, when 
such variance is not calculated to mislead. — ^In 
re Pulver, Case No. 11,466. 

It is not a valid objection to proceedings that 
in the notices to the creditors objecting there is 
a variance in the middle letter of the bankrupt's 
name, provided they have not been misled there- 
by.— In re Hill, Case No. 6,481. 

A notice in bankruptcy addressed to "Leviey, 
New York," is insufficient as notice to Law- 
rence J. Levley, residing in New York. — In re- 
Arelienbrown, Case No. 504. 

§ 144. Senritce. 

Under rule 5 of the general orders in bank- 
ruptcy, a register may order publication of no- 
tice to creditors in newspapers out of the district, 
and he is not prohibited from doing so by rules 5 
and 21 of the district court for the Southern dis- 
trict of New York. — ^In re Robinson, Case No. 
11,936. 

The direction in the warrant for service, "either 
by mail or personally," does not confer discre- 
tionary power upon the marshal, who must serve 
all by mail, unless the warrant directs him to 
serve personally certain specified persons. — ^Anon- 
ymous, Case No. 458. 

Notices of the first meeting of creditors must 
be served, and the publication completed, before 
the commencement of the 10 days immediately 
preceding the return day of the warrant. (Act 
1867, § 11.)— In re Devlin, Case No. 3,841. 

The clause in Act 1867, § 11, concerning serv- 
ice of notice on creditors by mail, refers to cred- 
itors residing out of the United States as well as- 
those residing within. — In re Heys, Case No. 
6,447. 

Publication "once a week for three successive 
weeks" means publication once in every seven 
days, the interval between the last publication- 
and any proceeding dependent upon the publica- 
tion, as well as the intervals between the publi- 
cations, being not less than seven days. — In re 
Bellamy, Case No. 1,266. 
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The return of the marshal of the service of the 
warrant and order of adjudication may be made 
wholly on the warrant, or separately on the 
warrant and order of adjudication. — ^In re Ken- 
nedy, Case No. 7,699. 

A return of the marshal that he had "sent 
written or printed notices to the creditors named 
on the schedules, and herewith returned, which 
schedules were made up by him on the best in- 
formation he could obtain in respect thereto, 
after diligent search," is sufficient.— In re Ad- 
ams, Case No. 41. 

Under Act 1867, § 12, and general order 13, a 
marshal's return is defective, where, in a pro- 
ceeding in invitum, he returns to the warrant 
that he has sent notices to the creditors named 
on a schedule delivered to him by the attorney 
for the petitioning creditor. — In re Ferris, Case 
No. 4,748. 

The return of the marshal as to service of no- 
tice on creditors is not conclusive.— In re Hill^ 
Case No. 6,481. 

The marshal's return to the warrant, though 
not conclusive, is sufficient to authorize the reg- 
ister to proceed, if it shows due service and pub- 
lication.— In re Pulver, Case No. 11,466. 

The clerk's certificate under seal, that notices 
"were duly mailed to each creditor," will prevail, 
though it appear that a notice was mailed by the 
clerk to one of the creditors, naming a different 
dav than that fixed.— In re Townsend, Case No. 
14;il6. 
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— Defective or insufficient serv- 
ice or proof. 

Under Act 1867, § 40; service of a copy of the 
order of adjudication by publication is a right 
personal to the bankrupt, and delay therein 
should not retard the general course of proceed- 
ings where he has made default. — ^In re Kenne- 
dy, Case No. 7,699. 

If the marshal undertakes the service of the 
warrant, the service of the order of adjudication 
is a necessary incident thereto, though not em- 
braced within the command of the writ. — ^In re 
Kennedy, Case No. 7,699. 

Where notice of the issuing of the warrant and 
the first meeting was duly published and" served 
by mail, the regularity of the proceedings is not 
affected by the failure) of the creditor to receive 
it.— In re Stetson, Case No. 13,381. 

The proceedings will be set aside for the omis- 
sion to publish notice of the first meeting of 
creditors in one of the papers designated, and 
for irregularities in, and false return to, the 
warrant of the register.— In re Hall, Case No. 
5,922. 

Where, on the return day of a warrant in in- 
voluntary bankruptcy, there is no proof of serv- 
ice of notices, the register should adjourn the 
meeting, and direct -new notices to be served; 
but where, instead thereof, he certifies the facts 
to the court, a new warrant must issue. — ^In rp 
Schepeler, Case No. 12,452. 

Where a warrant states that the residence of 
a creditor is unknown, and gives his former res- 
idence, it is correct for the marshal in his notice 
to state that his residence is unknown, and the 
failure to serve him with notice is not error, — 
In re Pulver, Case No. 11,466. 

§ 147. Enjoining; transfer, disposition, 
or interference ■with., dettor's 
property— Power to grant in- 
junction. 

The bankruptcy court may enjoin the debtor 
and any other person, pending involuntary pro- 
ceedings, from conveying away, disposing of, or 
interfering with any property once owned by the 
debtor, and claimed to have been fraudulently 
transferred by him and concealed, upon prima 
facie proof of the fraud. — In re Abbott, Case No. 
10; In re Holland, Id. 6,605. 

The bankruptcy court may enjoin a receiver 
appointed in partnership dissolution proceedings 
in a state court from disposing of partnership 
assets, or from any interference with them, until 
the question whether or not the firm is bankrupt 
can be tried. — ^In re Hathorn, Case No. 6,214. 

The jurisdiction of the bankruptcy court to 
enjoin third persons from interfering with the 
goods of the debtor, or to issue a warrant to 
take provisional possession of them, does not 
depend upon the service on the debtor of a prop- 
er order to show cause why he should not be ad- 
judged a bankrupt, but upon the filing of a pe- 
tition in bankruptcy against such debtor. — ^In re 
Muller, Case No. 9,912. 

§ 148. — Grounds. 

Where a debtor takes advantage of a state in- 
solvent law after Act 1841 has gone into opera- 
tion, and an assignee is duly appointed in pur- 
suance of the insolvent law, and subsequently 
such debtor petitions for the benefit of Act 14541, 
an injunction will be granted by the bankruptcy 
court against the assignee, under the state insol- 
vent law, restraining him from intermeddling 
with the property of the debtor. — Es parte 
Eames,' Case No. 4,237. 

Where there is a covinous connivance be- 
tween the bankrupt and others to embezzle the 
'estate for the benefit of the bankrupt and his 
preferred creditors, the court will interpose by 
injunction, upon adequate security to cover prob- 
able losses, and will not compel creditors to 
await the remedies of suits by the assignees at 



some future day and against parties of question- 
able responsibility.— In re Smith, Case No.. 12,- 
993. 

A mere possibility of waste or misapplication 
of the bankrupt's estate by assignee in insolven- 
cy against whom an adverse decree is sought 
will not justify an injunction.— Ex parte Night- 
ingale, Case No. 10,263. 

An injunction will be granted by the bank- 
ruptcy court to restrain the bankrupt and other 
parties from disposing of the bankrupt's prop- 
ei-ty until the further order of the court.— In t6 
Camp, Case No. 2,346. 

An injunction w^iU be granted by the federal 
circuit court to restrain persons from collecting 
rents from real estate in which the bankrupt 
has an interest, and a receiver of the rents will 
be appointed. — ^Keenan v. Shannon, Case No. 
7,640. 

On proceedings in bankruptcy against a sav- 
ings institution, an injunction to restrain its of- 
ficers from collecting any rents from real estate 
in which the institution has any legal or equi- 
table estate may be granted, it appearing that 
the principal executive officer was' speculating 
with the funds of the institution for his own 
benefit, and that nearly all of its securities are 
mortgages held in his -name, or in the names 
of persons previously associated with or eon- 
trolled by him.— Keenan v. Shiinnon, Case No. 
7,640. 

On petition of creditors after an adjudication 
and before the appointment of an assignee, an 
injunction may be issued restraining interfer- 
ence with the property of the banltrupt. — In re 
Ulrich, Case No. 14,328. 

An assignee for benefit of creditors may be 
enjoined from interfering with the debtor's as- 
sets even before an adjudication is had. — ^In re 
Skoll, Case No. 12,926. 

§ 149. — Application and notice. 

An application for an injunction should con- 
tain a description of the property sought to be 
protected by a decree, together with the appro- 
priate allegations of the danger or loss impend- 
ing.— Blackburn V. Stannard, Case No. 1,468. 

A bill by creditors to restrain an alleged 
fraudulent transferee of the debtor from dis- 
posing of the property, filed 'before a petition in 
bankruptcy, lield to be an application under the 
bankrupt act.— In re Feudley, Case No. 4,728.. 

The federal circuit and district courts can ex- 
ercise the power of granting injunctions in 
cases of bankruptcy ex parte, and without no- 
tice to the adverse party or hig attorney.— In re 
Smith, Case No. 12,904. 

Notice of an application for an injunction in 
bankruptcy need not be given unless sjiecially 
directed, the provision in Act March 2," 1793, 
not being applicable. — In re Wallace, Case No. 
17,094. 

Injunction will be granted, pending petition 
restraining debtors from collecting and dispos- 
ing of their assets, but will not be extended to 
persons not served with notice of application. — 
In re Calendar, Case No. 2,308. 

§ 150. — Form of injunction. 

When a petition for injunction against third 
parties is united with a petition in involuntary 
bankruptcy, the injunction will be only pro- 
visional until the debtor is adjudged bankrupt, 
and a bill must then be filed against such third 
parties.- In re Kintzing, Case No. 7,833. 

§151. Hearing;. 

On an application for an injunction, it is not 
competent for the respondents, by reciting an 
original petition in banloruptcy, and concluding in 
demurrer, to test the sufiiciency of the original 
petition in bankruptcy, that being collateral. — 
Blackbmrn v. Stannard, Case No. 1,468. 
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A sale of a stock of goods, not made in the 
usug^l and ordinary course of business, is prima 
facie evidence of fraud. Act 1867, § 35.— In 
re Dean, Case No. 3,700. 

Presumptions are against a person who with- 
holds his books of account. — In re Abbott, Case 
No. 10. 

§ 152. Violation- 

A bankrupt who receives money from his 
debtor after the filing of a petition in bankrupt- 
cy and service of the injunction is guilty of 
contempt; but wliere he afterwards turns over 
to the assignee all his assets the contempt is 
purged, even though he may have spent part of 
the money thus collected. — In re Hayden, Case 
No. 6,2.57. 

An involuntary bankrupt, who swore that he 
had sold certain notes and spent the proceeds 
before an injunction was served on him. and 
whose testimony was utterly discredited, may be 
ordered to turn over the amount within five 
days, on pain of attachment for contempt. — In 
re Kempner, Case No. 7,689. 

Contempt proceedings against a third person 
for disobedience of an injunction issued in aid 
of the writ of bankruptcy must be distinct from 
those against tlie bankrupt. — Creditors v. Coz- 
zens, Case No. 3,378. 

§ 153. ■ ' ■ - Dissolution of injunction. 

An injunction, under Act 18G7, § 40, upon 
third persons to refrain from interfering with 
the debtor's goods, does not extend beyond the 
time of making the adiudication, and any pro- 
ceedings to punish parties for contempt in vio- 
lating the injunction after adjudication will be 
dismissed. — In re Moses, Case No. 9,869. 

An injunction to restrain the bankrupts from 
a transfer of their property issued under Rev. 
St. § 5024, will cease to operate when the adju- 
dication is made, notwithstanding it contains 
the words "until tlie furtlier order of the court." 
—In re Irving, Case No. 7,073. 

An adjudication of bankruptcy does not neces- 
sarily dissolve injunctions granted after the com- 
mencement of the proceedings, restraining tlie 
bankrupt from disposing of his property. — In re 
Fendley, Case No. 4,728. 

Act 1867, § 40, relating to the effect of the 
adjudication, only refers to such injunctions as 
were granted simultaneously with the order to 
show cause. — In re Fendley, Case No. 4,728. 

ThSt property is perishable is no ground for 
dissolving the injunctions which enjoin execution 
sales thereof prior to the adjudication. — In re 
Metzler, Case No. 9,512. 

A judgment by default is prima facie fraud- 
ulent, and creditors petitioning for vacation 
of an injunction issued by the bankruptcy court 
against a sale thereunder must negative all 
circumstances under the statute making the 
transfer void. — In re Binns, Case No. 1,422. 

On a motion to dissolve an injunction against 
third persons, such persons cannot be heard to 
object to the sufhciency of the petition, or the 
proof of debt or acts of bankruptcy. — In re 
Muller, Case No. 9,912. 

Injunctions against execution sales of the 
debtor's property will not be dissolved on motion 
when such sales constitute the alleged acts 
of bankruptcy, and the debtor has taken issue 
thereon and demanded jui-j' trial. — In re Metzler, 
Case No. 9,512. 

§ 154. Custody and control of bank- 
rupt's property — By "bankrupt. 

In voluntary petitions the rights of the bank- 
rupt to the disposition of his property cease on 
the filing of the petition, but in involuntary pe- 
titions only upon the adjudication. — In re Dil- 
lard, Case No. 3,912. 



The bankrupt, after filing his petition, has 
no right to sell any of his property, even to 
raise money to pay lawful fees. — In re Thomp- 
son, Case No. 13,938. 

A bankrupt retail merchant has no right to 
sell any of his stock, after petition and schedule 
filed, without leave of court, though the goods 
are perishable. — In re Pryor, Case No. 11.457. 

f>iie borrowing money from the bankrupt after 
petition filed, and before adjudication, is lia- 
ble therefor to the assignee.— Orompton v. Conk- 
ling, Case No. 3,407. 

A transfer of promissory notes by the payee, 
pending bankruptcy proceedings against him 
which result in an adjudication and an injunc- 
tion against disposing of his property, vests no 
title in the purchaser, though he had no actual 
notice of tlie proceedings. The purchaser takes 
with constructive notice, as all the world is 
bound to talie notice of bankruptcy proceedings. 
—In re Lake, Case No. 7,992. 

The voluntary bankrupt is intrusted with the 
care of his estate before an assignee is chosen, 
as a sort of trustee, and he has no right to 
buy of the marshal a stock of goods ordered by 
the court to bo sold as likely to deteiiorate, and 
such sale will be set aside on motion of the as- 
signee, without proof that the price was in- 
adequate or that there was any fraud in fact 
intended. — March v. Heaton,- Case No. 9,061. 

Where a note is given in payment of a book 
account, after a petition in bankruptcy is filed 
against the payee, but before the adjudication, 
and the note at maturity is paid to a bank which 
holds the same, this is a discharge of the mak- 
er, and the assignee in bankruptcy cannot main- 
tain a suit against him for the amount of the 
note.— Galvin v, Boyd, Case No. 5,208. 

A bankrupt indorser may waive demand and 
notice upon a note maturing before the choice 
of an assignee. — Ex parte Tremont Nat. Bank, 
Case No. 14,169. 

§ 155. Powers of court or register. 

All the property and assets of the bankrupt 
are considered in custodia legis from the filing 
of the petition. (Act 1867). — Davis v. Anderson, 
Case No. 3,623. 

On a voluntary petition the bankruptcy court 
has power to take possession of the bankrupt's 
property pending the publication of notice and 
election of an assignee. — ^The Ironsides, Case 
No. 7,069. 

The possession by the bankrupt of leased prem- 
ises after petition filed is the possession of the 
bankrupt court, and any interference there- 
with, except by leave of that court, is in con- 
tempt of its authority. — In re Steadman, Case 
No. 13,330. 

Where a debtor is adjudged a bankrupt upon 
his own petition, it is the duty of the register 
to take his property into his custody by the in- 
tervention of an agent or other proper means. — 
Zeiber v. Hill, Case No. 18,206. 

On the adjudication, the register is authorized 
and required to receive the surrender of the 
bankrupt's estate, and to keep the property safe- 
ly until it can be turned over to the assignee. — 
In re Hasbrouck, Case No. 6,189. 

§ 156. — Possession and care of prop- 
erty by messenger. 

In involuntary proceedings the bankrupt is not 
authorized to surrender his property to the 
register, nor is the register authorized to receive 
it. The marshal alone is authorized, as mes- 
senger, to seize and retain the custody of the 
bankrupt's property until the assignee is ap-- 
pointed. — In re Howes, Case No. 6,787. 

Where the marshal, as messenger, has taken 
possession of a bankrupt's property, but without 
any order of court, his possession is not that of 
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the coiirt in bankruptcy.— The Ircmsides, Case 
j^o. 7,069. 

Property in the custody df a United States 
marshal, as messenger in bankruptcy, may be m- 
:sured under the direction of the register.— In re 
Carow, Case No. 2,426. 

§ 157. —^ Appointment of receiver or 
provisional assignee. 

After adjudication, and before selection of the 
assignee, a temporary receiver may be appoint- 
ed under special circumstances. — ^Lansing v. 
Manton, Case No. 8,077. 

Where there is delay in the prosecution of 
■proceedings in bankruptcy, a receiver may be 
-appointed to conserve the estate. — ^In re Cooke, 
Case No. 3,167. 

A receiver may be appointed in bankruptcy 
proceedings against a savings institution, where 
the apparent titles to property are such^ on 
■flieir face that the marshal cannot act efficient- 
ly under the usual warrant. — Keenan v. Shan- 
non, Case No. 7/640. 

A receiver appointed to care for the prop- 
■erty, until the selection of au assignee, cannot 
sue to recover property fraudulently transferred; 
and if he commence such suit, the assignee will 
not, on motion, be admitted to prosecute it- 
Lansing V. Manton, Case No. 8,077. 

A provisional assignee vpill not be appointed 
unless the bankruptcy court is satisfied that it 
js necessary for the protection of the property, 
and that it will inure to the benefit of all 
the creditors.— M. & M. Nat. Bank of Pitts- 
burg v. Brady's Bend Iron Co., Case No. 9,- 
018. 

§ 158. Effect of failure of deMor 

to account for or surrender 
property. 

The bankrupt may be ordered to surrender or 
satisfactorily account for property which he has 
foiled to turn over or account for, under pen- 
altv of being committed for contempt.— In re 
Salkey, Case No. 12,253. 

Where debtors have been adjudged bankrupts 
on their own petition, but delay to surrender 
their assets to the register, an order will be is- 
sued for the immediate surrender thereof to the 
register, and the appointment by him of a prop- 
er custodian.— In re Shafer, Case No. 12,694. 

Disobedience of an order of a register to the 
bankrupts to hand over funds in their hands 
to his custodian is a contempt, for which at- 
tachment will issue from the court.— In re 
Speyer, Case No. 13,239. 

The banlirupt may be committed where the 
<:ourt is satisfied that he has not fully disclosed 
the facts concerning his property (Act 1867, § 
26).— In re Salkey, Case No. 12,254. 

§ 159. — Sale of property. 

A sale under Act 1867, § 20, cannot be or- 
dered by the bankruptcy court until an as- 
signee is appointed, but such court may permit 
the sale of securities by the pledgee, reserving 
the right of the court to ascertain and liquidate 
his lien without prejudice of the rights of the 
assignee to be appointed, and requiring the 
pledgee to file a sworn statement of the sale. — 
In re Grinnell, Case No. 5,830. 

The district court has power to order the sale 
■of the whole or any part of the property of the 
bankrupt by his consent, even before the declara- 
tion of bankruptcy.— In re Vila, Case No. 16,941. 

The creditors must have due notice of any 
application for a sale, so that they may appear 
and show cause against such sale, or for a 
postponement thereof. — ^In re Vila, Case No. 16,- 
■941. 

A sale by the marshal, as messenger, under a 
special order, prior to the appointment of an 
assignee, will be considered as in the nature of 
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a sale made by a provisional assignee. — ^In re 
Hitchings, Case No. 6,542. 

Where the marshal prior to the appointment 
of the assignee sells, as movables, articles which 
really passed on a prior sale to another, as 
fixtures, the purchaser may file a claim there- 
for against the assignee. — ^In re Hitchings, Case 
No. 6,542. 

The court cannot sell property of the debtor 
as perishable, pending trial by jury of the is- 
sue on the acts of bankruptcy, unless it is in 
possession of the messenger.— In re Metzler, 
Case No. 9,512. 

III. ASSIGNMENT, ADMINISTRATION, 
AND IHSTB-IBUTION OF BANK- 
RUPT'S ESTATE. 

(A) APPOINTMENT, QUALIFICATION, 
AND TENURE OF ASSIGNEE. , 

Provisional assignee, see ante, § 157. 

1. Election*. 

^ 160. Time of meeting. 

The time for the first meeting is a matter of 
discretion with the register (Act 1867, § 11), 
and sixty days from the date of the warrant 
for the first meeting of creditors was a reason- 
able time, where all the creditors resided in 
Germany.— In re Heys, Case No. 6,447. 

Proceedings at a meeting of creditors held 
on Thanksgiving day will not be set aside 
where it appears that no one was injured there- 
by.— In re McGlynn, Case No. 8,804. 

§ 161. Adjournment of meeting. 

Where a register, prevented by prevalence of 
yellow fever from attending, attempts to ad- 
journ the meeting by letter, the meeting wholly 
fails, and a new warrant must issue appoint- 
ing another meeting, as a register can only 
adjourn a meeting of creditors by attending it 
at the time and place designated for its as- 
sembling.— In re Dickinson, Case No. 3,895. 

Where there was no proper publication and 
service of notice of the first meeting of credit- 
ors, the register may adjourn the meeting, from 
time to time, to permit the same. — ^In re Devlin, 
Case No. 3,841. 

§ 162. Conduct of election. 

A meeting to prove debts and choose an as- 
signee should be organized at the hour desig- 
nated in the notice, and kept open until an as- 
signee is chosen, or it is ascertained that no 
choice can be made.>— In re Phelps, Case No. 
11,071. 

The first meeting of creditors should be kept 
open for one hour, and where the meeting is 
appointed for 10 o'clock, and certain creditors 
appear and vote for an assignee, and the regis- 
ter declares the polls closed at half past 10, 
and other creditors appear and vote before U 
o'clock, the last votes must be counted. — ^In re 
Gilley, Case No. 5,438. 

Debts may be proven at any time during the 
sitting of the court on the day for showing 
cause, and are not restricted to the hour fixed 
in the notice,— In re Gaylor, Case No. 5,282a. 

No particular manner is prescribed of voting 
for an assignee. It may be by ballot, viva 
voce, by calling the name of each creditor, or 
by calling upon the persons representing them 
to name their choice. — ^In re Lake Superior 
Ship Canal, Eailroad & Iron Co., Case No, 7,- 
991. 

Registers should in no manner interfere with 
or influence the choice of an assignee by the 
creditors.— In re Smith, Case No. 12,971. 

The cause will be sent to another register 
upon a petition therefor by creditors, alleging 
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that the register had interfered in the choice 
of an assignee. — In re Smith, Case No. 12,971. 

The vote for assignee will not be postponed 
to allow other creditors to prove their claims, 
unless by consent of those who have already 
proved. — In re Lake Superior Ship Canal, Rail- 
road & Iron Co., Case No. 7,997. 

No creditor has a right to be heard in oppo- 
sition to any of the proceedings until he has 
proved his debt. — In re Hill, Case No. 6,481. 

§ 163. "WIlo may vote — ^In general. 

A debt assigned, after being proved, must be 
voted upon by the actual owner, and he will 
not be entitled to more than one vote. — ^In re 
Frank, Case No. 5,050. 

The managing officers of a bankrupt coi-pora- 
lion, when bona fide creditors, have the same 
rights to vote for assignee as any other claim- 
ant. — In re Northern Iron Co., Case No, 10,322, 

Creditors proving claims filed after election 
of assignee cannot vote to change the result of 
an election appealed from. — In re Lake Superior 
Ship Canal, Railroad & Iron Co., Case No. 7,- 
997. 

Without a special order of court the register 
has no power to inquire into the rights of cred- 
itors to vote at a first meeting, except for the 
purpose of postponing proof of claims until 
the choice of an assignee, — In re Noble, Case 
No. 10,282. 

The register should ordinarily demand the 
same degree of proof before admitting a cred- 
itor to vote for assignee, as is required in a 
trial at law or a hearing in equity. — In re North- 
ern Iron Co., Case No. 10,322. 

An unliquidated claim for damages which a 
bankrupt proposes to set ofE against a claim 
of a creditor must be wholly disregarded in the 
proceedings for the choice of an assignee. — In 
re Orne, Case No. 10,581. 

§ 164. Amount o£ claim. 

Interest maj' be added to the claim to the 
day of the adjudication where the debt was due 
before such day, but interest is to be deducted 
from such time where the debt is not payable 
until thereafter. — ^In re Orne, Case No. 10,581. 

A joint creditor can vote the full amount of 
the debt, without the consent and authority of 
the other creditor, only in the case of partner- 
ship. — In re Purvis, Case No. 11,476. 

§ 165. -^— Agent or attorney. 

The mere fact that a creditor is absent from 
the state, or from the locality where the proof 
is to be made, does not warrant resorting to 
proof by an agent. — In re Jackson, Case No. 
7.123. 

An agent of the creditor who proved the 
claim cannot vote for the assignee without a 
power of attorney, even though such agent 
be an attorney at law. — In re Purvis, Case No. 
11,476. 

One member of a firm, on behalf of the firm, 
may execute a power of attorney authorizing 
him to vote for the firm in the choice of as- 
signees. — In re Barrett, Case No. 1,043. 

If a power of attorney . is given to a firm, 
and not to either member, one alone is not au- 
thorized to vote upon it in the choice of an 
assignee. — In re Frank, Case No. 5,050. 

A notary public cannot take the acknowledg- 
ment of a creditor to a power of attorney to 
vote for the assignee. General order No. 34. — 
In re Higgins, Case No. 6,467. 

A power of attorney which authorizes an 
agent to sign the principal's name to any paper 
or writing proper or necessary for the purpose 
of collecting and receiving any debt due to the 
principal, is sufficient to authorize the agent to 
vote in behalf of the principal for an assignee 



in bankruptcy, although such power of attor- 
ney is dated prior to tiie passage of Act 1867.. 
— In re Knoepfel, Case No. 7,892. 



§166. 



In proceedings against part- 



ners. 



Where a separate adjudication is made 
against a bankrupt who is, or has been, a mem- 
ber of a firm, the separate creditors have a right 
to vote for the assignee. — In re Falkuer, Case 
No. 4,624. 

A joint creditor, on the separate banki'uptcy 
of one member of a firm, may vote for assignee. 
— Wilkins v. Davis, Case No. 17.664; In re- 
Webb, Id. 17,317. CONTRA, see In re Purvis,. 
Id. 11,476. 

Where co-partners are adjudged bankrupts, 
the partnership creditors only can participate 
in the election of assignees. — ^In re Phelps, Case- 
No. 11,071; In re Scheiffer, Id. 12,445. 

§ 167. — — Preferred or secnred cred- 
itors. 

A preferred creditor may surrender his pref- 
erence at the first meeting, and vote for as- 
signee, when the preference is of such a nature- 
as to be effectually destroyed by such surrender. 
—In re Saunders, Case No. 12,371. 

The mortgagee of a homestead may vote oui 
the choice of an assignee on his whole claim. — 
In re Stillwell, Case No. 13,448; In re Tertel- 
ling, Id. 13,842, 

A creditor holding security, although he has- 
proved his debt as provided in Act 1867, § 22, 
cannot vote in the election of assignee, — In re 
Davis, Case No, 3,614. 

A secured creditor may vote for assignee on. 
so much of his debt as is unsecured, where 
the security applies only to a specific portion 
of his debt. — In re Parkes, Case No. 10,754. 

A creditor holding a mortgage as security, 
who, in his proof of the debt, states, upon in- 
formation and belief, that the mortgage is- 
worth less than the amount of the debt, is not 
entitled to vote on the difference between its 
value, as stated by him, and the amount of his- 
debt.— In re Hanna, Case No. 6,027. 

A mortgage creditor, who, after the adjudi- 
cation, sells the mortgaged premises, and him- 
self becomes the purchaser, cannot vote on the 
deficiency as an unsecured creditor. — In re 
Hunt, Case No. 6,884. 

§ 168. Postponement of proof of claim — 

FoW63? of rcg'i.fi'tftiy 

Under Act 1867, § 23 (14 Stat 528), which 
authorizes the judge, at the first meeting or 
creditors before the election of an assignee, 
to postpone proof of any claim which he re- 
gards as doubtful, the register may exercise 
the same discretion. — In re Bartusch, Case No. 
1,086. 

A postponement of proof of a claim until an 
assignee is chosen is entirely witiiin the dis- 
cretion of the register. Act 1867, § 23.— In re- 
Jaeoby, Case No. 7,166. 

A register has power to postpone the proof of 
a claim until an assignee is chosen, if a case 
is made out for such postponement under the 
rules of court, but he has no power to institute 
an inquiry under the last clause (Act 1867, § 
22), where certain creditors object to the votes- 
of other creditors being received for a choice 
of an assignee. — In re Herrman, Case No. 6,- 
426. 

Where, at the first meeting of creditors, 
claims are objected to which the register re- 
gards as clearly valid, he can neither admit 
them as valid, nor postpone the proof merely 
because they are objected to, but he must apply 
to the court if the objections are not with- 
drawn. Act 1867.— In re Bartusch, Case Nc 
1,086. 
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§ 169. — "What claims postponed. 

Such claims as are of questionable or doubt- 
ful character may be postponed until after an 
assignee is appointed. Act 1867.— In re Jones, 
Case No. 7,447. 

The register may postpone, until the choice of 
an assignee, the proof of a debt, in respect to 
the validity of which a doubt has arisen on 
the ground of a preference.— In re Stevens, 
Case No. 13,391. 

Taking property on attachment or execution 
is receiving a preference, but merely recover- 
ing judgment is not.— In re Stevens, Case No. 
13,391. 

Reasonable substantial doubt only of the va- 
lidity of a claim in the mind of the register, 
and of the creditor's right to prove it, is suffi- 
cient to justify postponement of proof until 
after election of an assignee. Rev. St. § 5083. 
—In re Jackson, Case No. 7,123. 

The surrender of a fraudulent preference can 
only be made to the assignee, and pending his 
appointment and qualification the proof of debt 
must be postponed and the offer of the pre- 
ferred creditor to vote for assignee be denied. 
—In re Parham, Case No. 10,712. 

Where it appears probable that a confession 
of -judgmeiit to a creditor was taken with 
knowledge of the debtor's insolvency, the proof 
of the creditor's claim will be pos^oned .until, 
after the choice of an assignee. — ^In re Walton, 
Case No. 17,128. 

That proofs presented at the first meeting of 
creditors are in the names of persons not named 
in the schedule raises a doubt of their validity, 
and requires postponement until after election 
of the assignee. Rev. St. § 5083.— In re Mil- 
wain, Case No. 9,623. 

Though proof of a debt has been regularly 
filed and accepted as satisfactory, the register 
may receive proof of fraud in relation thereto 
before election of assignee.— In re Frank, Case 
No. 5,050. 

On proceedings for the choice of assignee the 
register must receive evidence from the bank- 
rupt impeaching the consideration of a draft 
proved as a debt.— In re Orne, Case No. 10,581. 

§ 170. Re-view. 

The bankruptcy court will not review the ac- 
tion of the register in postponing proof of a 
claim until after the election of the assignee, 
where no objection is made until after the as- 
signee is appointed. — ^In re Jackson, Case No, 
7,123. 

Creditors whose proofs of claims have been 
l)ostponed, and who have not been allowed to 
vote for assignee, may have the proceedings 
certified to the court; and, if the postponement 
be held erroneous, the choice may be set aside, 
and a new vote taken. — ^In re Lake Superior 
Ship Canal, Railroad & Iron Co., Case No. 7,- 
997. 

§171. Effect, 

Postponement of proof of claims affects no 
right of the creditor, except the right to vote 
for assignee. — In re Lake Superior Ship Canal, 
Railroad & Iron Co., Case No. 7,997. 

§ 172. Counting votes. 



Where a single creditor appears at the first 
meeting of creditors, and proves his debt, he 
may choose the assignee. — Anonymous, Case 
No. 458; In re Haynes, Id. 6,269. 

A person to be elected assignee must receive 
a majority of the votes of all who have proved 
claims, and not simply a majority of the votes 
cast. — ^In re Purvis, Case No. 11,476; In re 
Scheiffer, Id. 12,445. 

Where a firm is a creditor, and the vote of 
the firm for assignee is cast by one member 
thereof, in computing the number of votes such 
O 
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vote can be counted only -as one, and each 
member of the creditor firm cannot be counted 
as a creditor who has voted. — In re Purvis, 
Case No. 11,476. 

§ 173. Change of vote, 

A creditor may change his vote as often as 
he sees fit, until he has signed the certificate 
of choice of assignee. — In re Pfromm, Case No. 
11,061. 

A creditor cannot change his vote after the 
meeting has adjourned, and thereby cause a- 
failure to elect If a mistake occurs he may 
make his objection to the judge. — ^In re Scheif" 
fer. Case No. 12,445. 

§ 174. Disapproval or confirmation, . 

When the register is satisfied that any rea- 
sons exist why an assignee elected or appointed 
should not be approved by the judge, it is his 
duty to state such reasons fully in submitting 
to the judge the question of approval.— In re 
Bliss, Case No. 1.543. 

The discretion reserved to the court to ap- 
prove or disapprove the creditors' el&ction of 
an assignee (Act 1867) is a legal discretion, 
and a disapproval must be based upon sound) • 
reasons, and not upon rumors which, upon 
investigation, cannot be traced to any facts 
justifying them.— In re Funkenstein, Case No, 
5,157. , 

Where an assignee is chosen by the greater 
part in value and number of the creditors who 
have proved their claims, and there is no im- 
putation either upon his capacity or integrity, 
he is assignee by virtue of law, and the judge 
is not competent to interfere.-^— In re Grant, 
Case No. 5,692. 

The bankruptcy court in a state in which the 
bankrupt corporation held property and car- 
ried on business will decline to approve the elec- 
tion of assignees in another jurisdiction, where 
its state is not given a representative. — ^In re 
Boston, H. & E. R. Co., Case No. 1,680. 

The election of an assignee will be disregard- 
ed where it was secured by his agreeing to- 
pay certain creditors their claims in full, if 
they would give him their powers of attorney. 
—In re Haas, Case No. 5,884. 

The election of an assignee at his suggestion- 
by one. creditor, who alone appeared at first 
meeting of creditors, will not be sanctioned.^ 
In re A. B., Case No. 2. 

The court will not sanction the election of 
an assignee who makes it a regular business to- 
solicit creditors' votes.— In re Doe, Case No. 
3,957. 

The bankruptcy court will decline to ap- 
prove the election of an assignee selected by, 
or in the interest of, the bankrupt.— In re Bliss, 
Case No. 1,543; In re Wetmore, Id. 17,466. 

The court will refuse to confirm the election 
of an assignee who was the bookkeeper of one 
of the bankrupts, where it appears that a large 
number of creditors could not be represented 
at the meeting, although the election was al- 
most imanimous. — In re Wetmore, Case No. 
17,466. 

An election of a near relative of the bank- 
rupt as assignee will be set aside, and the ap- 
pointment by the register according to the rules- 
of the district "will be confirmed.— In re Zinn, 
Case No. 18,216. 

The appointment of an assignee by the regis- 
ter after an informal vote or expression of 
choice, although not objected to at the time^ 
will be set aside as irregular. — ^In re Pearson^ 
Case No. 10,878. 

A bankrupt has a standing in court to object 
to the confirmation of assignees of his estate.-— 
In re McGlynn, Case No. 8,804. 

" An opposition to the appointment of a partic- 
ular assignee, made at the first meeting, will be 
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considered as coBtinuing at adjourned meet- 
ings, where it does not appear to have been 
-withdrawn.— In re Norton, Case No. 10,348. 

The bankruptcy court will not set aside an 
election of assignee on account of any irregu- 
larity in admitting a claim, when it appears 
that its exclusion would not affect the result 
of the election, — In re Jackson, Case No. 7,123. 

The election of assignee will not be sent back 
because of a corrupt vote, where the result 
would not be changed by excluding the vote, — 
In re Pfromra, Case No. 11,061. 

§ 175. FailTire of choice. 

When no creditor who has proved his debt 
appears at the time and place appointed for 
the first meeting of creditors, the judge, or, if 
there be no opposing interest, the register, is 
to appoint one or more assignees. — ^In re Cogs- 
well, Case No. 2,959. 

"Opposing interest," as used in Act 1867, § 13, 
•does not mean opposition to the appointment of 
any particular person as assignee, but to the 
■exercise of the appointing power by the regis- 
ter. — In re Jackson, Case No. 7,123. 

Upon failure to elect an assignee by the 
creditors, the register may appoint one, if_ spe- 
cific objections are not made. Kev. St. § 5034. 
— ^In re Jackson, Case No. 7,123. 

Where no creditors have proved their debts, 
and no assets are shown, an assignee should, 
nevertheless, be appointed, since creditors may 
appear and assets may be found. — ^Anonymous, 
Case No. 457. 

Where a majority of creditors proving claims 
by attorney vote for one person, and a majori- 
ty of tliose proving in person vote for another 
person, as assignee, there is no election, and 
the court may appoint an assignee.— In re 
Portsmoiith Sav. Fund Soc, Case No. 11,297. 

§ 176. Ne-w election. 

Where the judge refuses to approve the ap- 
pointment of the assignee elected by the cred- 
itors, he may order a new election, under Act 
1867, § 13, cl. 4.— In re Scheiffer, Case No. 12,- 
445. 

Where, after an assignee has been appointed, 
a creditor has been added to the schedules, no 
new choice of assignee is necessary. — ^In re Car- 
son, Case No. 2,460. 

3. Appointment, Qualification, and Removal. 

^ 177. "WTio may "be appointed. 

The son of tlie bankrupt will not be appoint- 
-ed assignee where he will be obliged to investi- 
gate the claims of other members of the family, 
—In re Bogert, Case No. 1,600. 

A person residing out of the district is dis- 
qualified to act as assicrnee. — ^In re Clairmont, 
Case No. 2,781; In re Havens, Id. 6,231. 

A person residing without, but having a fis- 
'Cd place of daily business within, the judicial 
district, may be appointed assignee. — ^In re Lo- 
der. Case No. 8,459. 

A person who has a direct interest adverse 
to that of the creditors generally, or who is the 
-attorney of such person, is disqualified. — ^In re 
Clairmont, Case No. 2,781. 

An attorney for a general creditor may be 
assignee of the bankrupt's estate. — ^In re Clair- 
mont, Case No. 2,781; In re Lawson, Id. 8,- 
150; In re Barrett, Id. 1,043. 

A general creditor may be assignee of the 
bankrupt's estate. — In re Clairmont, Case No. 
2,781. 

An attorney of the bankrupt, in matters not 
connected with the bankruptcy, is not neces- 
sarily ineligible as assignee. — In re Clairmont, 
<3ase No. 2,781. 



A person related to the bankrupt is ineligi- 
ble.— In re Powell, Case No. 11,354. 

A new election will be ordered where the 
assignee was a director of the bank to which 
the bankrupt had shortly before confessed judg- 
ment. — In re Powell, Case No. 11,354. 

§ 178. Iifotice of appointment. 

In publishing notice of the appointment of 
an assignee, under Act 1867, § 14, at least sev- 
en days must intervene between each publi- 
cation.— In re Bellamy, Case No. 1,266. 

§ 179. WJhen appointment tabes effect. 

The assignee, whether elected by the credit- 
ors or appointed by the register, has no power 
to act until the judge's approval is certified. — 
In re ScheifEer, Case No. 12,445. 

§ 180. Bonds. 

A chosen assignee may, on application of a 
creditor, be required to give security. — ^In re 
Fernberg, Case No. 4,743. 

The register may, upon request, in writing, 
of a creditor who has proved his claim, require 
the assignee to give bond. — ^In re Bininger, 
Case No. 1,421. 

An assignee must give a special bond in each 
case where a bond is required; a general bond 
is not authorized by Act 1867.— In re McFaden, 
Case No. 8,785. 

§ 181. Effect of failure to qualify. 

Unless an assignee who has been appointed 
under a general order qualifies especially as 
required by Act 1867, § 13, in each particular 
case, he cannot be treated by the court as as- 
signee in any such case. — ^Es parte Bryan, Case 
No. 2,061. 

An act of an assignee appointed under a gen- 
eral order and who has not qualified as requir- 
ed by Act 1867, § 13, is binding, so far as his 
competency is concerned, when, as to such act, 
he is treated by the court as assignee. — Es parte 
Bryan, Case No. 2,061. 

Where the register requir&s an assignee to 
file a bond, but specifies no time within which it 
must be filed, and one is not filed for 13 days, the 
assignee is not in default, and he must be re- 
moved before another can be appointed. — In re 
Sands, Case No. 12.301. 

§ 182. Removal. 

The bankruptcy court may exercise a judicial 
discretion in affirming or refusing to affirm the 
action of creditors in the removal of an as- 
signee. Act 1867, § 18. — In re Dewey, Case 
No. 3,849. 

An assignee cannot be removed except upon 
an application made for that purpose, under 
section 18, Act 1867, general order No. 23, and 
form No. 41. — ^In re Schapter, Case No. 12,438. 

A motion by the bankrupt to set aside the ap- 
pointment of an assignee can only be enter- 
tained by the district judge upon notice, and 
not by the register, — ^In re Stokes, Case No, 13,- 
475. 

Assignees will not be removed on the vote 
of majority creditors who were all parties to 
transactions which the assignees were seeking 
to impeach. — ^In re Dewey, Case No. 3,849. 

An assignee, clerk of the bankrupt's attor- 
ney, who is charged with mismanagement, and 
whose removal is asked by the creditors, will 
be removed, but he will be protected against 
costs of the proceeding for removal, where it 
appears that he acted in entire good faith. — 
In re ilallory. Case No. 8,990. 

An assignee will be removed if requested by 
a vote of a majority of those who have proved 
their debts; but he will not be removed if a 
majority vote against removal. — In re New 
York Mail S. S. Co., Case No. 10,209. 

Involving the estate in unnecessary litigation, 
if caused through erroneous legal advice, is no 

o 
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ffi-ound for removjil of the assignee.— lu re 
Blodget, Case No. 1,552. 

The assignee will not be removed for unsuc- 
cessfully attacking mortgages given by the 
bankrupt, where it appears that such action 
was justifiable.— In re Sacchi, Case No. 12,201. 

The assignee must disclose to the creditors, 
upon inquiry, all facts relating to the condi- 
tion and assets of the bankrupt's estate.— Ex 
parte Perkins, Case No, 10,982. 

A failure by the assignee to inform creditors 
in regard to their rights and the condition of 
the assets, where the suppression of facts was 
made in the interest of one class of creditors, 
is good cause of removal. — Ex parte Perkins, 
Case No. 10,982. 

An assignee will be removed on petition at 
his own cost for neglecting to take proper 
measures to secure the bankrupt's property, 
and for allowing it to be sold for taxes.— In re 
Morse, Case No. 9,852. 

Where an assignee fails to deposit funds in 
his hands belonging to the estate, and suffers 
the foreclosure of a mortgage, neglecting an 
opportunity to purchase it at less than its face, 
and is guilty of a similar neglect in regard to 
a judgment, and pays 7 per cent, interest, while 
he is loaning moneys belonging to the estate at 
6 per cent., and fails to comply with the direc- 
tions of the register, as required by Act 1867, 
and rules of court, an order will be issued to 
show cause why he should not be removed 
from his trust— In re Price, Case No, 11,409, 

A register may be directed to employ counsel 
to represent the estate of the bankrupt at the 
hearing of the order to show cause why the 
assignee should not be removed.- In re Price, 
Case No. 11,409. 

§ 183. Additional assig^nee. 

Upon a petition to the bankruptcy court 
showing suflScient reasons, an additional as- 
signee may be appointed to act in conjunction 
with the one previously appointed.— In re Over- 
ton, Case No. 10,625. 

(B) ASSIGNMENT, AND TITLE, RIGHTS, 

AND REMEDIES OE ASSIGNEE 

IN GENERAL. 

1? PnoPERTT AND Rights Passing to Assigkee. 

§ 184. In general. 

All property and rights of property of the 
bankrupt at the date of adjudication pass to 
the assignee for distribution among creditors. 
Act 1841.— Ex parte Newhall, Case No. 10,159, 

Whether the bankrupt obtains a certificate 
of discharge or not, the property passes to the 
assignee, and is distributed among his credit- 
ors.— In re Cheney, Case No. 2,636. 

Assignees in bankruptcy, except in cases of 
fraud, take only such rights and interest as 
the bankrupt himself had, and could himself 
claim and assert, at the time of his bankrupt- 
cy; and they are affected with all the liens 
and equities which would affect the bankrupt 
himself, if he were asserting those rights and 
interests.— Mitchell v. Winslow, Case No. 9,- 
673; Ex parte Newhall, Id. 10,159; Fletcher 
v. Morey, Id, 4,864; Winsor v. McLellan, Id. 
17,887: Winsor v. Kendall. Id. 17,886; Ex 
parte Dalby, Id. 3,540; Potter v. Coggeshall, 
Id. 11,322, affirmed in Case No. 2.955; Wil- 
liamson V. Colcord, Case No. 17,752. 

The assignee takes only the bankrupt's inter- 
est, and he has no control over the interest of 
others except as expressly given by law to pro- 
tect the bankrupt's interest for the benefit of 
the general creditors. — Goddard v. Weaver, 
Case No. 5,495. 

The assignee is estopped where the bankrupt 
would be estopped, except in eases of fraud, 
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or of attachments of less than four months' 
standing.- In re Roekford, 'R. I. & St. L. R. 
Co., Case No. 11,978. 

Property in the possession of the bankrupt 
after the appointment of the assignee is consid- 
ered as in the possession of the assignee, and it 
cannot be taken therefrom by a mortgagee un- 
der a valid mortgage.— In re Rosenberg, Case- 
No, 12,055, 

An assignee in bankruptcy is not bound to- 
take property which may be onerous to the es- 
tate, or burden instead of benefit it. If he 
does not take it, it remains in the bankrupt, 
and the latter's title is good as against all the- 
world. — Smith v. Gordon, Case No. 13,052 r 
Amory v. Lawrence, Id. 336. 

The right to recover back usurious interest 
paid given b^ the Vermont' law is a "right of 
property" which passes to tiie assignee. — ^Moore- 
V, Jones, Case No. 9,768. 

A right of action in tort for fraud and deceit 
is not an asset which will pass to the assignee. 
Act 1867, § 14.~In re Crockett, Case No. 3,402. 

§ 185. As affected by date of bankruptcy. 

The fact that a petition in bankruptcy was at- 
tested "nine days before presented" affords no« 
bar to its presentation; and the decree dates 
back to the application, and property acquired 
after verification, and before presentation, passes 
as assets to the assignee.— In re Abrahams, Case- 
No. 20. 

• An adjudication relates back to the time of 
filing the petition, and carries to the assignee- 
title to all property which the bankrupt then 
had. — ^Ex parte General Assignee, Case No. 
5,305; McLean v. Lafayette Bank, Id. 8,885r. 
McLe^in v. Rockey, Id. 8,891; In re Rust, Id. 
12,171; In re Lake, Id. 7,992; Sicard v. Buffa- 
lo, N. Y. & P. R. Co., Id. 12,831. 

The assignment relates back to the date of' 
filing the petition, and property subsequently ac- 
quired does not pass thereimder, regardless of 
amendments to the petition or schedules after- 
wards attached. Act 1867, § 14. — ^In re Patter- 
son, Case No. 10,815. 

Crops planted by a bankrupt after the filing of 
a petition in bankruptcy, under Act 1867 (14- 
Stat. 517, c. 176), "do not pass to the assignee 
as assets for the use of creditors.-^In re Barnett, 
Case No. 1,024. 

A divorce obtained by a wife prior to the dis- 
charge in bankruptcy of her husband gives his- 
assignee no claim in land held by the husband 
and wife in entirety at the time of the adjudi- 
cation. — ^In re Benson, Case No. 1,328. 

§ 186. Property in bands of assignee un- 
der assignment for creditors. 

Where a person made a voluntary assignment 
with preferences, "and subsequently took the- 
benefit of the insolvent laws of Pennsylvania 
and made another assignment to the previous as- 
signee, as required thereby, and afterwards was-, 
declared a bankrupt on his own motion, by the- 
bankruptcy court, lield, that the assignee in 
bankruptcy could not recover from the assignee, 
who had acquired the property by the previous 
assignments. — Sullivan v. Hieskill, Case No. 13.- 
594. 

An assignee under a general assignment unde'r 
a state law which is avoided by proceedings in 
bankruptcy must turn over all the property and' 
proceeds to the assignee in bankruptcy, and can- 
not deduct compensation for his services or his 
expenses. — In re Stubbs, Case No. 13,557. 

An assignee is not vested, by mere force of the- 
adjudication in bankruptcy and his appointment, 
with title to the property assigned by the bank- 
rupt for the benefit of creditors. — ^Belden v.. 
Smith, Case No. 1,242. 
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§ 187. Claims for spoliation. 

A claim of a banki'iipt against Spain for spolia- 
tion of his property does not pass to his assignee, 
and where they have received the amount of 
such claim awarded to them, since the assign- 
ment in bankruptcy, by commissioners, under 
-the treaty of February 22, 1819, between Spain 
.and the United States, they will be held liable 
to the bankrupt therefor in an action for money 
"had and received.— Vasse v. Gomegys, Case No. 
16.893. 

A claim for the destruction of a vessel for 
which an allowance is made under the Geneva 
award will pass to the assignee. — ^Williamson v. 
Colcord, Case No. 17,752. 

§ 188. Conditional title. 

A conveyance of land on condition of the pay- 
ment of an annual sum to the grantor during life 
gives the grantee a title which will pass to his 
-assignee. — Atwood v. Kittell, Case No. 641. 

An agreement that the seller shall have posses- 
sion of the property, so that he may apply its 
rent to the reduction of the purchase monej^, 
does not prevent full title vesting in the purchas- 
er's assignee. — Hall v. Scovel, Case No. 5,945. 

A bankrupt holding a bond for a deed of land, 
the condition of which he had broken, acquired 
-no title to timber he had cut thereon without the 
consent of the owner of the land, and none pass- 
ed to his assignee in bankruptcy. — In re Gregg, 
Case No. 5,796. 

The purchaser of land by deed will take a fee 
as against the assignee of a bankrupt, who held 
before his bankruptcy a bond for a deed of the 
same from the purchaser's grantor, the condi- 
tions of which the bankrupt had violated, unless 
the owner of the land, who gave the bond, had 
so conducted and dealt with the bankrupt as to 
have waived the breach of the bond. — ^In re 
^regg, Case No. 5,796. 

The fee-simple title in a street, subject to the 
public easement, is "property," which vests in 
the assignee under the act of 1841; and where | 
the street terminates in a lake, the right to sub- | 
•sequent accretions passes with the title, to such j 
assignee's grantees. — Kinzie v. AVinston, Case 
:No. 7,835. j 

A usufruct in property, not capable of being j 
-transferred by sale, except with the owner's per- 
mission, does not pass to the assignee on the 
bankruptcy of one who has such usufruct. — In 
re O'Dowd, Case No. 10,439. 

Chattels do not pass to the assignee, where 
they may be recovered from the bankrupt by 
their vendor for nonperformance of the con- 
tract of sale; the assignee will be ordered to 
deliver the same to the vendor upon the latter'g 
petition.— In re Pusey, Case No. 11,477. 

The assignee may, if he deem it to the interest 
of creditors, pay a balance due from the bank- 
rupt under a conditional sale, and thereby ac- 
-quire the title. — In re Lyon, Case No. 8,644. 

§ 189. Interest nnder contract. 

Where, under contract for a speculation in real 
-estate, the bankrupt is to have a certain per cent, 
interest and a division of the profits, his interest 
in the assets growing out of the operation will 
pass to the assignee. — Sherman v. Internationa) 
Bank, Case No. 12,765. 

Compensation for services rendered by the 
bankrupt under a contract will be apportioned 
lietween the assignee and the bankrupt, in pro- 
portion to the value of the services rendered be- 
fore and after the bankruptcy, where payment 
was not contingent upon full performance of the 
services. — In re Jones, Case No. 7,448. 

§ 190. Deposits in "banls. 

Where the bankrupt bank acts as agent of an- 
other bank for clearing-house purposes, the de- 
posits made by the latter from time to time on 
its account are not a trust fund, and will pass to 



the assignee. — Phelan v. Iron Mountain Bank, 
Case No. 11,069. 

The relation between a bank and its depositors 
is that of debtor and creditor only, and is not 
fiduciary, and a note deposited for collection, if 
passed to the credit of ttie depositor in his gen- 
eral account, and then withdrawn, becomes the 
property of the bank, which becomes indebted to 
him for the proceeds, and upon the bankruptcy 
of the bank the proceeds are assets available to 
the general creditors, and the fact that the ac- 
count was made good by other deposits, before 
collection of the note, makes no difference. — In 
re Bank of Madison, Case No. 890. 

A» check deposited with a bank for collection, 
against which the depositor is not allowed to 
draw until payment, does not become the prop- 
erty of the bank, where it suspended before pay- 
ment; and where the owner of such cheek 
brings suit against -the assignee in bankruptcy 
in a state court, and recovers judgment for the 
amount of the check and costs, the bankruptcy 
court will, upon petition of the plaintiff in such 
suit, order the assignee to pay the amount of 
such check, but not the interest, or costs in the 
state court, the loss of which was the result of 
plaintiff's misfortune in having his funds mingled 
with the insolvent bank and his delay in apply- 
ing to the bankruptcy court for relief. — In re 
Havens, Case No. 6,280. 

§191. Dower. 

The widow of a bankrupt dying after the issu- 
ing of the warrant is entitled to dower in land 
owned by him at the time the petition was filed, 
where the state statute theretofore passed re- 
stored the common-law right of dower on re- 
pealing the statutory provision. — ^In re Hester, 
Case No. 6,437. 

The wife of a bankrupt is not entitled (in 
North Carolina) to claim dower in land owned 
by the bankrupt when he filed his petition, he 
being still alive. — ^Kelly v. Strange, Case No. 
7.676. 

The right to dower in land revives where a con- 
veyance of such land is set aside as an illegal 
preference under the bankrupt law, or is surren- 
dered by the creditor under Act 1867, § 23. — ^In 
re Detert, Case No.. 3,829. 

The wife is not estopped to claim dower by 
having joined in the execution of the deed. Case 
No. 3,309 reversed. — Cox v. Wilder, Case No. 
3,308. 

The bankruptcy court will allow the wife a 
reasonable support, in preference to the hus- 
band's creditors, out of rents and profits of real- 
ty conveyed by her husband to her through a 
third person, without consideration, where they 
are her only means of support. — In re Brandt, 
Case No. 1,811. 

§ 192. Interest in life policy. 

Under Rev. St. § 5045, and Rev. St. Me. 1871, 
c. 40, § 65, a paid-up policy of life insurance is 
not exempt to tlie assured, but passes to his as- 
signee in bankruptcy. — In re Sawyer, Case No. 
12,393. 

In Maine the assignee has a lien on a life poli- 
cy of the bankrupt for so much of two years' 
premiums as exceeds a certain sum, even though 
the assured borrowed the money to pay such pre- 
miums by pledging the policy therefor. — ^In re 
Sawyer, Case No. 12,393. 

A claim against the wife of a bankrupt for 
payments made by him when insolvent, on a 
policy for the benefit of his wife, may be sold 
by the assignee, and will pass to the purchaser 
a contingent right in the proceeds of the policy. 
— In re Bear, Case No. 1,178. 

Where the husband insures his life for the 
benefit of his wife, the legal title to the policy 
is in her; so that, upon his becoming bankrupt, it 
is not necessary that he should surrender such 
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jPolicy or list it in bis schedule of assets. — ^In re 
Bear, Case No. 1,178. 

The assignee has no right to the proceeds of a 
tpolicy taken out by the wife of the bankrupt on 
"her life for the benefit of the husband, where 
-she pays the premiums out of her separate es- 
tate, and dies after the adjudication in banlmipt- 
'cy. — In re Murrin. Case No. 9,968. 

The lapsing of a life policy for nonpayment 
of premiums due after the commencement of 
"bankrupt proceedings does not defeat the title of 
the assignee. — ^In re Sawyer, Case No. 12,393. 

■:§ 193. Iieased property. 

The assignee is entitled to the exclusive pos- 
session of the property of the bankrupt, though 
;a part is held by the bankrupt as lease for years, 
— Wildman v. Taylor, Case No. 17,654. 

Eights of joint occupants of leased premises 
•on the bankruptcy of one of them, who was in 
■debt to the others for his share of the rent. — 
In re Hotchkiss, Case No. 6,715. 

The right of bankrupt tenants to the removal 
•of machinery from the leased building passes 
•to the bankruptcy court. — In re Breclc, Case No. 
1,822. 

§ 194. MembersMp in exchange or board 
of trade. 

Where a seat in a stock exchange can be trans- 
ferred only on approval of the board, subject to 
jpayment of the claims of other members on the 
bankruptcy of the holder, his assignee has a 
■right only to the surplus after paying such 
•claims.— Hyde v. "Woods, Case No. 6.975. 

A certificate of membership in a board of 
trade is not an asset which would pass to the 
.assignee.^In re Sutherland, Case .No. 13,637. 

■'§ 195. Mortgaged lands. 

A bona fide deed of trust to secure a debt de- 
vests title, so that an assignee in bankruptcy 

•cannot maintain ejectment. He is entitled only 
to the surplus, and purchasers from him can 
claim ijothing more.— LyaU v. Miller, Case No. 

:8,613. 

A mortgage of personal property being (in 
"Wisconsin) inefEectual to pass after-acquired 
.property, the assignee in bankruptcy "is entitled 
to such property as against the mortgagee.— In 
re Eldridge, Case No. 4,330. 

"Under Act S. C. 1791, relating to the rights of 
"mortgagees in lands of which the mortgagors are 
out of possession, the register's assignment to an 
assignee in bankruptcy of mortgaged lands 
j)laees the mortgagee out of possession, and gives 
him the same rights, as to rents and profits, 
which he could have acquired by actual entry. 
— In re Bennett, Case No. 1,313. 

After the appointment of an assignee, a re- 
•ceiver will not be appointed of a bankrupt's 
mortgaged land, as the assignee is clothed with 
like functions to those of a receiver.— In re 
Bennett, Case No. 1,313. 

The assignee in bankruptcy of a mortgagor, 
under the Indiana law, is entitled to rents of the 
•.property, for the benefit of the unsecured cred- 
itors, until the mortgagee takes steps to have 
them applied to his debt, for insufficiency of the 
•security. — ^Hunter v. Hays, Case No. 6,906. 

§ 196. Fartnersliip and individnal as- 
sets. 
Where a decree of bankruptcy is awarded 
•xigainst a member of a firm under Act 1841, the 
partnership is thereby dissolved and the partner- 
ship effects are vested in the assignee and the 
•solvent partner as tenants in common. — Ex parte 
Norcross, Case No. 10,293; Forsaith v. Mer- 
ritt, Id. 4,946. 

In the case of the bankruptcy of an individual 
partner the bankruptcy court will not take pos- 
session of the firm property unless necessary to 



make a final settlement of all claims.— Parker 
v. Muggridge, Case No. 10,743. 

Where one partner becomes bankrupt, his as- 
signee can take that portion of the partnership 
assets, only, which would belong to the bank- 
rupt after payment of all the partnership debts. 
^Parker v. Muggridge, Case No. 10,743. 

"Where a member of an insolvent firm has been 
adjudicated a bankrupt, under Act 1841,, his as- 
signee takes all the effects of the firm. — McIJean 
V. Johnson, Case No. 8,883. 

In a separate bankruptcy of one member of 
a partnership, under Act 1841, where the firm 
or the other partners are solvent, the bank- 
ruptcy court will order an account to be taken, 
and leave the property in the possession of the 
solvent partners; but where such partnership is 
insolvent, and also all the partners, although 
some may not be in bankruptcy, such court will 
order the joint property to be placed in the hands 
of the assignee of the bankrupt partner to be 
administered.— Ayer v. Brastow, Case No: 682. 

AU members of a co-partnership must be ad- 
judged bankrupt, under Act 1867, to enable the 
assignee to- deal with the joint property. An as- 
signee appointed upon the adjudication of a 
member of a firm upon his individual petition, 
whether the firm be existing or .dissolved, ac- 
quires no title to its proper^.— In re Shepard, 
Case No, 12,754; Hudgins v. Lane, Id. 6,827; 
Crompton v. Conkling, Id. 3,407. CONTRA, see 
In re Shanahan, Case No, 12,701; Wilkins v. 
Davis, Id. 17,664. 

"Where a continuing partner agreed to pay the 
debts of the firm and has so mingled the new 
stock with the old that they cannot be separated, 
the entire stock will be considered his individual 
assets on his bankruptcy. — ^In re Montgomery, 
Case No. 9,727. 

An agreement, of dissolution between partners 
is ineffectual where no notice is given thereof, 
and the business is continued under the old firm 
name, and the assets will be held to be firm as- 
sets.— In re Tomes, Case No. 14,084. 

I Oral evidence is admissible to show that the 
factory building in which the bankrupt firm car- 
ried on its business was a part of the capital 
stock contributed to the business. — ^In re Far- 
mer, Case No. 4,650. 

§ 197. Payments. 

Payments made mala fide to a debtor after 
petition in bankruptcy filed against him are void 
as against assignee.— Babbitt v. Burgess, Case 
No. 693. 

One who pays a debt to the bankrupt, in the 
usual course of business, after the petition is 
filed, but before the adjudication, and without 
actual notice or knowledge of the pendency of 
the proceedings, is liable to the assignee there- 
for. Act 1867. — ^Howard v. Crompton, Case No. 
6,758. 

An executor andtnistee, who is chargeable -with 
notice of bankruptcy proceedings against remain- 
der-man, is liable to the assignee for money paid 
over to such remainder-man. — ^Beecher v. Gilles- 
pie, Case No. 1,224. 

The assignee is entitled to the money on a 
judgment recovered by the bankrupt or a third 
person in his right for a debt or claim due the 
bankrupt, and belonging to his assignee; and a 
court of equity will prevent its diversion.— Moore 
v. Jones, Case No, 9,768. 

The payment to private bankers, after they 
have suspended business, made in good faith, 
without reasonable cause on the part of the one 
paying to believe that the bankers intended to 
make therewith any fraudulent payments or 
preferences, is valid, and he is not liable to the 
assignee in bankruptcy, under Act 1867, § 35. — 
Borland v. Phillips, Case No. 1,661. 



287 (§ 198) 



BANKRUPTCY, III. (B), 1„ 
[Fed. Cas. Disrest.] 



(§ 203> 288 



§ 198, Powers. 

A power of revocation and a po-\ver of ap- 
pointment by deed or will, reserved to the gran- 
tor in a deed of realty to lais wife,' does not pass 
to his assignee. — Jones v. Clifton, Case No. 7,457. 

§ 199, Property acquired by fraud. 

The property of a bankrupt in his actual pos- 
session at the time of filing the petition passes 
to his assignee, and a person who has sold prop- 
erty to the banltrupt cannot recover the same 
by process in replevin in a state court on the 
ground that, because of fraud, the title to it has 
not passed.— In re Vogel, Cases Nos. 16,982, 
16,983. 

The seller of goods purchased by an insolvent 
without intent to pay therefor may recover them 
as against the purchaser's assignee, if he can 
identify them, and exercises his right within a 
reasonable time. — Donaldson v. Farwell, Case 
No. 3,983. 

A loan made to a bankrupt, through his agent, 



der may, in their discretion, but without its 
being obligatorj'^ upon them, pay to such bene- 
ficiary, upon the incomes being forfeited, so 
much of the income to which he would have 
been entitled had the forfeiture not occurred, 
no right vests in the banlvrupt beneficiary to any 
portion of the incomt which he cannot enforce 
in any court, and no right thereto passes to his 
assignee, in bankruptcy. — Nichols v. Eaton, Case 
No. 10,241, 

The assignee of a bankrupt does not take 
the income of a trust fund which was to be ap- 
' plied to the support of the bankrupt and his 
wife and children, nor any part thereof. — ^Du- 
rant v. Hospital Life Ins. Co. of Massachusetts, 
Case No. 4,188. 

Lands held for a bankrupt upon a trust result- 
ing upon the payment of the price by him lie- 
fore Act 1841 was passed belonged to the as- 
signee.— Carr V. Gale, Case No. 2,435. 

Lands conveyed to a third person by the bank- 



after his failure, but without notice thereof, i i'»Pt, without any consideration, upon a secret 

- ■ ■ parol trust m his favor, for the purpose of de- 

frauding creditors, pass to the assignee, al- 
though the conveyances were made before the 
passage of Act 1841. — Carr v. Hilton, Case No. 
2,436. 

Property on which the bankrupt had carried 
on business for years, together with the out- 
standing credits of the business and its good 
will, are available as assets, though the nominal 
legal title has for years stood in the names of 
others, under secret trusts to preserve it for 



where the money never came to his possession, 
and it appeared that he never intended to pay 
the note given as evidence thereof, will not vest 
title in the bankrupt. — ^Purviance v. Union Nat. 
Bank, Case No- 11,475. 

§ 200. Property trand-alently conveyed. 

A bill of sale, with a lease back to the seller,, 
containing an agreement by him to buy back 
the property at a fixed price, being unrecorded, 
held fraudulent as to creditors of the seller, and 



the property will pass to his assignee in bank- ^.^g ije'nefit of the bankrupt.— In re Long, Case 



No. 8,477. 

Where a factor becomes bankrupt his prin- 
cipal may recover from the assignee any goods 



ruptcy. — In re Gurney, (iise No. 5,873 

§ 201. Property passing by snccession or 

A legacy to the bankrupt's wife dependent on j remaining unsold, or any proceeds of sale of 
her surviving another person, being a mere possi- j such goods which the assignee has sold, or whicli 
bility, does not pass to the assignees of the hus- can be specifically distinguished from the prop- 
band. Act 1800.— Krumbaar v. Burt, Case No. erty of the bankrupt.— Nutter v. Wheeler, Case- 
7,044. , No. n0,384. 



Property coming to a voluntary bankrupt by 
descent or distribution between the filing of his 
petition and the adjudication passes to the as- 
signee as assets. (Act 1841.) — Ex parte New- 
hall, Case No. 10,159. 

Where a devise has been made to a bankrupt, 
and accepted by him. it is a fraud upon his cred- 
itors for him to disclaim or renounce it, and the 
court will compel him to do all acts necessary to 
perfect his title to the devised estate. — Ex parte 
Fuller, Case No. 5,147. 

Where an estate is devised unconditionally to 
two persons, and after the death of the testa- 
tor, i)ut before the probate of the will, one of 
such devisees is declared a bankrupt in a volun- 
tary proceeding, the estate so devised becomes 
the property of the bankrupt's assignee, and the 
latter may sell and convey the same as part of 
the estate.— Ex parte Fuller, Case No. 5,147. 

§ 202. Property beld in trust for bank- 
rupt. 

Where a testator gives to his trustees an estate 
for the benefit of his son, but with the direc- 
tions that they shall hold it and its accumula- 
tions until the son shall reach the age of 26 
years, and the latter is adjudged a bankrupt at 
the age of 24, the assignee in bankruptcy, as 
against the bankrupt, is entitled to the property 
held bv the trustees. — Sanford v. Lackland, Case 
No. 12,312. 

Where income is devised, to cease on the in- 
solvency or bankruptcy of the devisee, and then 
to go to his wife or children, or in default there- 
of to accumulate in augmentation of the prin- 
cipal fund, the devisee, ou his bankruptcy, has 
no interest which the assignee can reach. — Nich- 
ols V. Eaton, Case No. 10,241. 

Where an income is bequeathed to cease on 
the insolvency or bankruptcy of the beneficiary, 
and the will provides that the trustees thereun- 



§ 203. Property held in trust by bank- 
rupt. 

Property held in trust by a bankrupt passes 
to the assignee, and is held by him until a new 
trustee is appohited. — Carr v. Gale, Case No. 
2,435, 

Where a bankrupt trustee has deposited trust 
money in his own name, with his own, in a 
bank, his cestui que trust, or he as represent- 
ing him, may have a trust declared in the trust 
moneys.— Ex parte Hobbs, Case No. 6,549. 

Money given by a reinsuring company to the 
original insjirer, for delivery to the insured, who 
had suffered a loss, and retained by the as- 
signee in bankruptcy of the original insurer, may 
be reached by a bill in equity charging the 
assignee as the trustee of an express trust. — Hos- 
mer v. Jewett, Case No. 6,713. 

Where a husband has, by fraud or mistake, 
been invested with the title in fee-simple of real 
estate inherited by his wife, equity will treat 
him as a trustee of his wife, and a court of bank- 
ruptcy will refuse to subject the land to liens, 
of the creditors of the husband, who is a bank- 
rupt.~In re Andei-son, Case No. 351. 

Where pending change of form of investment 
of wife's separate estate, the husband becomes 
bankrupt, with the title of the newly-acquired 
property in his name, the bankruptcy court will 
decree a settlement upon the wife of such prop- 
erty.- In re Campbell, Case No. 2,348. 

A married woman who consents to the pur- 
chase of property with her means, by her hus- 
band in his own name, cannot afterwards re- 
claim the property as against his creditors, whose 
debts accrued while the propertj- was so held 
by him.— Keating v, Keefer, Case No. 7,635. 

Hides purchased by a tanner with tlie pro- 
ceeds of drafts drawn on a person for whom 
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he contracted, to maiiufaeture them into leath- 
er, as well as the manufactured article, are the 
property of such person, and the title does not 
pass to the assignee m bankruptcy of the tan- 
ner.— Safford V. Burgess, Case No. 12,213. 

§ 204. Property of wife. 

Under Act 1841 the assignee of the husband 
cannot claim jewelry given to the wife before 
marriage, or gifts from .the husband of per- 
sonal ornaments or attire compatible with his 
circumstances when they were made. — In re 
Ludlow, Case No. 8,599. 

Property accumulated by the skill and energy 
of the husband, in engaging in real estate trans- 
actions in the wife's name, with her money, will 
pass to his assignee in bankruptcy. — ^Muirhead 
v. Aldridge, Case No. 9,904. 

The assignee is not entitled to a chose in ac- 
tion of the bankrupt's wife, where there is no 
evidence to show that the bankrupt ever assert- 
ed his marital right thereto, or made any at- 
tempt to reduce it into possession. — In re Snow, 
Case No. 13,142. 

The chose§ in action of the wife not reduced 
to possession of the husband do not pass to 
his assignee. — ^Wickham v. Valle, Case No. 17,- 
613. 

§ 205. Stoclsholders' liaTiility. 

The right to enforce the liability of stockhold- 
ers for unpaid subscriptions passes to the as- 
signee (Act 1SG7).— Payson v. Stoever, Case No. 
10,803. 

The individual liability of stockholders for 
corporate debts to the amount of their shares 
imposed by a state constitutional provision is 
not an asset which can be enforced by the as- 
signee of the corporation. — Dntcher v. Marine 
Nat. Bank, Case No. 4,203. 

§ 206. Miscellaneons cases. 

A bankrupt's interest in a cemetery vault held 
by ^ virtue of a certificate from a corporation 
which had been dedicated to a pious use by a 
state enactment, does not pass to the assignee. 
-7-Es parte General Assignee, Case No. 5,306. 

The franchise of a bankrupt railroad com- 
pany is property of such company subject to 
sale in the bankruptcy proceedings,— Sweatt v. 
Boston, H. & E. R. Co., Case No. 13,684, 

"Where a private banker, who is prohibited by 
the state law from establishing another private 
bank, for the purpose of evading such law forms 
a joint-stock bank under the agreement with 
the stockholders that he is to have the only in- 
terest therein, and he is subsequently declared 
a bankrupt, and such bank fails and a receiv- 
er is appointed under the state law, the assignee 
in bankruptcy of the banker cannot sustain a 
bill in equity against the receiver for the de- 
livery of the assets of the bank for distribution 
in bankruptcy, as the filing of the certificates 
of the organization of such bank, and the acts 
of user under them, are sufficient to establish 
the existence of the bank as a corporation as 
against the associates and third persons, what- 
ever may be the right of the state by quo war- 
ranto proceedings, founded upon the frauds al- 
leged, to end its corporate existence, — Goodrich 
V. Remington, Case No. 5,546. 

The property of minor children accumulated 
by their sole exertions with their father's con- 
sent which has always stood in their names does 
not pass to his assignee. — Ex parte Tebbets, 
Case No. 13,816. 



2. Assignment, and Rights and Remedies op 
Assignee, in General. 

See, also, post, §§ 337-367. 

§ 207. Assignment. 

The adjudication is an essential prerequisite 
to an assignment of the estate to the assignee 
Fed.Cas.Dig.— 10 



(Act 1867, § 14).— Wright v. Johnson, Case No, 
18,082. 

A register has .the right to convey the estate 
to the assignee when there is "no opposing in- 
terest," although the title to the property is 
m dispute (Act 1867, § 14).— In re TVylie, Case 
No. '18,109. 

Under Act 1867, § 14, the clerk of the bank- 
ruptcy court must record the original deed of as- 
signment—In re Alexander, Case No. 163. 

It is not essential to the title of the assignee 
that the assignment to him by the register 
should be recorded within six months from its 
date. His title takes effect by relation from the 
commencement of the proceedings. — Davis v^ 
Anderson, Case No. 3,623. 

An assignee under Act 1800 (2 St, 19) cannot 
deny the authority of the commissioners under 
whom he received the property of the bank- 
rupt.- Gulick's Ex'rs v. Mclver, Case No, 5,- 
865. 

The assignment takes effect by operation of 
law from the commencement of the proceedings,, 
uncontrolled by any mistake by the register iir> 
stating the time from which the deed should op- 
erate.— In re Pierson, Case No. 11,153. 

An assignment by a register in bankruptcy to* 
an assignee under the bankrupt law is within the- 
meaning of a clause in an insurance policy de- ' 
daring the same void, if assigned without the- 
consent of the company. Case No. 13,308 re- 
versed.— Starkweather V. Cleveland Ins, Co.:,. 
Case No. 13,309, 

A certificate of a clerk of the federal court 
to a copy of the deed of assignment in bank- 
ruptcy is sufiicient to admit it to probate with- 
out complying with the state laws in reference 
to such proof (Act 1867, § 14),— In re Nealev 
Case No. 10,066. 

A copy of the record containing the assignment 
is admissible in evidence to prove the assign- 
ment, although it does not purport to be a copy 
of the whole record, lor bankruptcy proceedings 
do not constitute an integral record, and a- copy 
of each proceeding may be authenticated sep- 
arately, and is competent presumptive evidence 
of the facts therein stated.— Michener v. Pay- 
son, Case No. 9,524. 

§ 208. Rights and remedies in general. 

Where personal property of the bankrupt has 
been attached, the assignee in banlauptcy can* 
take advantage of any remedy which would have 
been open to a subsequent attaching creditor^ 
since the assignee represents the creditors of 
the bankrupt as well -as the bankrupt himself,. 
—Beers v. Place, Case No. 1,233. 

The assignee may take advantage, in behalf, 
of creditors, of any preference or other acts of 
the bankrupt, in violation of the bankrupt law, 
—McLean v. Lafayette Bank, Case No. 8,888; 

Under the Wisconsin statute concerning usury 
(Taylor's Ed. c. 61, § 4), the power to institute- 
proceedings to obtain a forfeiture is a privilege- 
conferred upon the borrower only, and an as- 
signee in bankruptcy is not within the meanius- 
of the statute.— Bromley v. Smith, Case No. 1,- 
922. 

The bankrupt act does not grant any power or 
right to the assignee to institute proceedings? 
by petition for the recovery of a statutory for- 
feiture not claimed by the bankrupt, either be- 
fore or after the proceedings in bankruptcy, — 
Bromley v. Smith, Case No. 1,922. 



§ 209. Remedies to recover baniirupt's? 
property. 

An assignee in bankruptcy is bound to in- 
stitute a search in respect to anv interest the- 
bankrupt may have in the estate of any of" 
his ancestors, if it is not maintained in the- 
sehedules. nor indicated to the assignee or an-vr 
of the creditors.— In re Mott, Case No,. 9,878a. ' 
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The assignee must exercise liis election in re- 
spect to taking possession of property rights 
within a reasonable time, and unreasonable de- 
lay will be considered an election in respect to 
rights or liens subsequently acnuired by others. 
— Smith T. Gordon, Case No. 13,052. 

The lapse of oO years after an assignment 
in bankruptcy will be a bar to proceedings to 
discover assets not disposed of by the assignee. 
—In re Pintard, Case No. 11,170. 

The bankrupt will be required to account for 
a deficit in his assets shown by his books, or 
pav the amount to the assignee. — In re Pelta- 
sohn, Case No. 10,912. 

The assignee may proceed in a summary man- 
ner bv petition to collect the bankrupt's assets. 
—In re Marks, Case No. 9,095. 

A summary petition by the assignee, and not 
a plenary suit, is the proper remedy against the 
bankrupt to recover property illegally witliheld 
by him.— In re Swearinger, Case No. 13,683; In 
re Thompson, Id. 13,938. 

A bankrupt may be compelled, by summary pe- 
tition, to pay the assignee moneys of the estate 
collected by him, and not accounted for; and 
payment of such moneys, after the filing of tlie 
petition, for interest On mortgages, will not be 
allowed him in his account, unless shown to 
be for the benefit of the estate. — In re Ettinger, 
Case No. 4,543. 

A proceeding to compel the bankrupt to de- 
liver to the assignee a policy of insurance on his 
life, which he claimed to have transferred to his 
son before the bankruptcy, must be by plenary 
bill.— In re Stevens. Case No. 13,390. 

A note given to a bankrupt in his own name 
for rent of a house belonging- to his wife can- 
not be obtained by the assignee upon his appli- 
cation to the court for an order directing the 
bankrupt to deliver the note, and upon sudi 
;application the question as to whether the house 
was fraudulently conveyed to the wife cannot 
be determined.— In re Westervelt, Case No. 17,- 
44oa. 

Where a bankrupt, after the decree of bank- 
ruptcy, has brought an action in his own name 
in the state court, without his bankruptcy be- 
ing pleaded by defendant, the bankruptcy court 
has power, xipon petition of the assignee while 
the judgment remains unpaid, to order the 
amount paid to the assignee. — iloore v. Jones, 
Case No. 9,768. 

The bankrupt court has power to order a 
bankrupt to pay over to the assignee sums which 
apparently are in his hands. — In re How, Case 
No. 6,747. 

A bankrupt will be committed for contempt 
In failing to pay over to the assignee money re- 
tin-ned in his schedule as "cash on hand."— In re 
Dresser, Case No. 4,0^7. 

On a petition by the assignee for the posses- 
■sion of property which the bankrupt had given 
to his wife when insolvent, an affidavit that 
the property is in possession of the wife is not 
a suificient 'answer.— In re Pierce, Case No. 11,- 
139. 

A bankrupt had a permit from the comp- 
-troUer of a city, which was revocable at the 
pleasure of the comptroller and coiild not be 
"transferred without permission, and he ijlaced 
•a certain value on it in a statement of his as- 
sets as a basis for credit to a creditor who aft- 
,er\vards became his assignee in banlcruptcy, and 
the bankruptcy court on petition of such assignee 
.ordered that the bankrupt execute a transfer to 
the assignee of a right to the permit, and a 
request to the comptroller to consent to such 
transfer. On petition by the bankrupt for a 
review, claiming that the permit was not prop- 
erty which passed to his assignee in bankruptcy, 
'held, that the bankrupt was estopped from mak- 
ing such assertion, and that the order of the dis- 



trict court was proper. — In re Gallagher, Case 
No. 5,192. 

A petition to compel the payment of the judg- 
ment of a state court to the assignee in bank- 
ruptcy will be granted only on condition of the 
payment of the reasonable expenses for obtain- 
ing the judgment, but no charges will be re- 
quired to be paid for services of a bankrupt's 
attorney in opposing the motion of the assignee 
to be allowed to enter and prosecute the claim 
in the original suit. — ^Moore v. Jones, Case No. 
9,768. 

Where the assignee petitions that the bank- 
rupt pay to him the proceeds of a mortgage 
which was fraudulently transferred, the bank- 
rupt will be allowed to retain from the pro- 
ceeds the amount paid counsel for preparing his 
petition and schedules, and the amount deter- 
mined by the assignee for tlie temporary support 
of himself and family, but not the probable ex- 
penses of procuring his discharge. — ^In re Thomi>- 
son, Case No. 13,938. 

§210. Adverse claims to property. 

Where the bankrupt has possession of prop- 
erty claimed by the assignee as part of the as- 
sets of the bankruptcy, and the bankrupt claims 
to hold them, not as a bankrupt, but under an 
independent title, as the agent of a third person, 
he is simply a person claiming an adverse in- 
terest, and the circuit court has jurisdiction un- 
der Act 1841, §§ 6, 8.— Carr v. Gale, Case No. 
2,434. 

If the assignees are satisfied that property re- 
ceived by them did not belong to the bankrupt, 
they should return it immediately; but if they 
are' in doubt, the claimant must seek his remedy 
in the state courts.— In re Noakes, Case No. 
10,281. 

The assignee represents both the bankrupt 
and his creditors, and he can contest claims and 
rights of property which the bankrupt cannot 
contest.— In re Gurney, Case No. 5,873. 

A judgment creditor claiming money adversely 
to the assignee cannot enforce the same by mo- 
tion and on notice to the assignee. He must 
file a petition therefor, setting forth the facts 
relied on, and askine specific relief.— In re 
Smith, Case No. 12.984. 

A fund in the hands of the bankrupt court 
will be detained pending suits to determine ad- 
verse claims to its ownership.— In re Sabin, 
Case No. 12,195. 

§211. itiglits as to pending suits. 

Where the writ, in an action for use and 
occupation, was sued out before the bankruptcy 
of plaintiff, it was not abated by substituting the 
assignee, on his appointment, as plaintiff in his 
place.— Wise v. Decker, Case No. 17,907. 

A decree in proceedings to which an assignee 
in bankruptcy is not a party does not bind him. 
—Atkinson v. Farmers' Bank, Case No. 609. 

Where a bill by a creditor against the bank- 
rupt and his trustee for discovery and relief is 
pending at the appointment of the assignee, 
the latter may take control of the suit for the 
benefit of the estate, on indemnifying the com- 
plainant for reasonable expenses of the suit, 
and becoming responsible for costs. — Smith v. 
Gordon, Case No. 13,052. 

If the assignee elect not to take control of a 
suit, and the complainant procures a decree, 
this will give him a prior right against the 
property in question. — Smith v. Gordon, Case 
No. 13,052. 

Wheie a creditor has proved his debt against 
the acceptor of a bill of exchange, and also 
brought suits at law against the drawers and 
attached their property, and the assignee in 
bankruptcy has paid the claim of such creditor, 
he may prosecute such suits at law at the ex- 
pense and for the benefit of the estate, such 
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assignee being subrogated to all the right? of 
the creditor.— In re Babcock, Case No. 696. 

"Where a homestead is set apart to the family 
■of a debtor, by the judgment of a state court, 
a few days prior to proceedings in bankruptcy, 
from which an appeal is taken, which appeal 
suspends, but does not vacate, the judgment, 
the assignee will be directed to become a party 
to the proceedings in the state court, and there- 
in first determine his right to the possession of 
the property.— In re Moseley, Case No. 9,868. 

§212. Property in hands o£ state coiirt 
oiHcers. 

The possession of a sheriff under a levy made 
before proceedings in bankruptcy -were com- 
menced cannot be disturbed by the bankruptcy 
court, as the possession of tiie sherifiE is the 
possession of the court of which he is the 
x)fficer.— Goddard v. Weaver, Case No. 5,495; 
Townsend v. Leonard, Id. 14,117; In re Shuey, 
Id. 12,o21. 

The assignee in bankruptcy cannot maintain 
an action in the federal court to take from a 
state sheriff property of the bankrupt which 
he has taken upon attachment duly issued to 
him out of the state court before the proceed- 
ings in bankruptcy were commenced.— Johnson 
V. Bishop, Case No. 7,373. 

"Where the debtor's estate has been conveyed 
to a receiver appointed on a creditors' bill be- 
fore the petition in bankruptcy was filed, the 
assignee in bankruptcy must apply to a court 
of chancery for delivery over of the property. — 
Ex parte "Waddell, Case No. 17,027. 

A receiver in possession of propertj' under 
a state court decree at the time the bankrupt- 
cy proceedings were commenced cannot be de- 
prived of possession by the bankruptcy court, 
unless for some cause rendering his title im- 
peachable under the bankruptcy act.- In re 
Clark, Case No. 2,798; Alden v. Boston, H. & 
B. R. Co., Id. 152; Davis v. Railroad Co., Id. 

Where, prior to the .commencement of the- 
proceedings in bankruptcy, a receiver is ap- 
pointed, in an action in a state court, to fore- 
close a mortgage, property in his possession 
cannot be taken by the assignee without dis- 
charging the mortgage debt.— Davis v. Railroad 
Co., Case No. 3,648. 

A receiver appointed on a prior creditors' bill 
by a state court may be compelled to transfer 
the property to the assignee in bankruptcy, 
subject to all prior liens.— In re Whipple, Case 
No. 17,512. 

A decree of bankruptcy overrides all rights 
sought to be acquired by appointment of a 
receiver iira state court after the filing of the 
petition.— Smith v. Buchanan, Case No. 13,016. 

Under Act Feb. 13, 1873, only those orders 
of state courts for the ratable distribution of 
assets of an insolvent corporation are valid 
which are passed before the commencement 
of proceedings in bankruptcy.— Watson v. Citi- 
zens' Sav. Bank, Case No. 17,279. 

Where the appointment of a receiver in sup- 
plemental proceedings was not formally made, 
as required by law, prior to the filing of the 
petition in bankruptcy, held-, that the bank- 
rupt's property was not vested in the receiver. 
—In re Nolan, Case No. 10,289. 

§213. Poxverof state conrts. 

A state court cannot, by .its process, take 
property surrendered by a bankrupt from the 
possession of his assignee in bankruptcy.— 
Hewett V. Norton, Case No. 6,441. 

Funds in the hands of an assignee in bank- 
ruptcy are not subject to garnishment.- In re 
Cunningham, Case No. 3,478. 
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Where property in possession of an assignee 
as part of the estate is taken in replevin issued 



by a state court in a proceeding to which he 
IS not a party, the district court will see that 
his possession is not forcibly displaced.— In re 
Clark, Case No. 2,802. 

Suits in a state court against the marshal 
and assignee, as trespassers in taking property 
found to have been transferred by way of pref- 
erence, will be enjoined.— In re Miller, Case No. 
9,551. 

(C) PREFERENCES AND TRANSFERS 

BX BANKRUPT, AND ATTACHMENTS 

AND OTHER MENS. 

1. Prefehexoes and Transfers in General. 

See, also, ante, §§ 62-78; post, §§ 594^601. 

§ 214. What transfers are preferences 
■within the banlsrnptcy acts in 
general. 

Preferences to certain creditors to the exclu- 
sion of others are within the prohibition of Act 
1841, although the bankrupt originally offered 
to compromise with all his creditors at a fixed 
and equal ratio. Case No. 336b affirmed.— 
Amory v. Leeds, Case No. 336c. 

Preferences of certain creditors, to the exclu- 
sion of others, are not exempted from the pro- 
hibition of Act 1841, because obtained through 
the urgent demands of such creditors, or by 
means of threats to bring actions for their 
claims. Case No. 336b affirmed.— Amory v. 
Leeds, Case No. 336c. 

The preference of a creditor is not the pay- 
ment of one in the ordinary course of busines's, 
or under threats or suits, but voluntarily select- 
ing one, as a friend or relative, or settling with 
him before due, or on the eve of bankruptcy. — 
Ashby V. Steere, Case No. 576. 

The doctrine of pressure by a creditor to force 
the giving of security for the payment of a 
debt is not applicable under Act 1S67; and it 
is no answer, when a debtor mortgages his 
property to secure such a debt, to say that he 
was "pressed to do it."— Rison v. Knapp, Case 
No. 11.861. 

Conveyance may be an act of bankruptcy, 
and yet valid as to grantee.— In re Beck, Case 
No. 1,205. 

A deed of property executed within six 
months before his adjudication in pursuance 
of a decree of a state court by the bankrupt, 
who had misappropriated trust funds, which 
had been finally invested in such property in 
his own name, is not avoided by his bank- 
ruptcy.— In re Myers, Case No. 9,984. 

The transfer of merchandise by warehouse- 
men after their insolvency in place of goods 
previously abstracted by them is a fraudulent 
preference.— Sharp v. Philadelphia Warehouse 
Co., Case No. 12,709a. 

It is not giving a preference to a creditor 
withm the meaning of Act 1867, when the debt- 
or, peaceably and for convenience, assents to 
the doing by the creditor of what the latter, if 
objection and collusion arose, could lawfully 
do, notwithstanding the objection.— In re Foot 
Case No. 4,907. 

Creditors receiving from an insolvent a larger 
per cent, of their debts than the apparent as- 
sets would give to all are bound to be careful 
that they do not obtain preferences.— Clark v. 
Skilton, Case No. 2,834. 

A creditor releasing the goods of a debtor 
from an execution, and taking other assets, 
when the debtor is insolvent, obtains illegal 
preference under Act 1867.— Clark v. Iselin. 
Case No, 2,825. 



The taking of a bill of sale of logs purchased 
with money furnished by the creditor is not a 
preference, unless it appears that such bill of 
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sale included more than the creditor was en- 
titled to— In re Bousfield & Poole Mfg. Co., 
Case No. 1.703. 

The taking of sawed lumber, in settlement 
of a claim on a conditional sale of logs to an 
insolvent mill owner, in excess of the claim, 
creates a fraudulent preference. — Bailey v. 
Henderson, Case No. 737. 

A person who furnishes money to the bank- 
rupts for the purchase of stock, the title to 
which the bankrupts take in their own name 
without his knowledge, and subsequently hy- 
pothecate as security for a loan, is not entitled 
to the proceeds of securities which were de- 
posited with a third person on the day of their 
failure to release the hypothecated stock. — 
Ungewitter v. Von Sachs, Case No. 14,343. 

An unrecorded bill of sale of fixtures and 
furniture given by a tenant as security for 
past-due rent, within two months prior to the 
filing of a petition in bankruptcy, is void as 
an attempt to create a preference, under Kev. 
St. § 5128.— In re Eckenroth, Case No. 4,26o. 

Rev. St. § 5084, must be construed in con- 
nection with the clause of § 5021 prohibiting 
certain creditors from proving their debts.— 
In re Clarke, Case No. 2,843. 

Question of insolvency of a Virginia society 
which was a bank of discount, deposit, and 
circulation, and had suspended during the Civil 
War, and thereafter undertook no other busi- 
ness than the liquidation of its affairs, should 
not be considered as if the society had been a 
trader, merchant, or bank, but with reference 
merely to whether its liabilities could meet its 
assets.— Harmanson v. Bain, Case No. 6,072. 

■ papers in the form of checks on such bank, 
bought and sold in the public market, and used 
for the purpose of set-off, are not checks in the 
commercial sense, but are mere evidences of the 
assignment of a chose in action in the form of 
a deposit.— Harmanson v. Bain, Case No. 6,072. 

Persons who sell such papers are not re- 
sponsible to the assignee of the society for the 
amounts stated in dollars on their face.— Har- 
manson V. Bain, Case No. 6,072. 

The transfer to creditors of stocks of goods 
and real estate after the debtors' paper had 
gone to protest, and some of their establisb- 
ments were seized for alleged violation of the 
internal revenue laws, is a fraudulent prefer- 
ence under Act 1867, § 39, as the debtors were 
insolvent at the time the transfer was made. — 
In re Eiouis, Case No. 8,527. 

A fraud upon the bankrupt act is not neces- 
sarilv what is popularly known as a "fraudu- 
lent 'act," but one by which its provisions are 
evaded or avoided.— Webb v. Sachs, Case No. 
17,325. 

§ 215. "Insolvency" defined. 

The inability to meet engagements and pay 
debts as they mature in the ordinary course of 
business, as persons in trade usually do, con- 
stitutes insolvency, within the meaning of Act 
1807, without reference to the value of the 
debtor's property.— In re Black, Case No. 1,457; 
Graham v. Stark, Id. 5.676; Scammon v. Cole, 
Id. 12,433, affirmed in Case No. 12,432; Wilson 
v. Brinkman, Case No. 17,794; Driggs v. 
Moore, Id. 4,083; Martin v. Toof, Id. 9,167; 
Campbell v. Traders' Nat. Bank, Id. 2,370; 
Jackson v. McCuUoch, Id. 7,140; Sawyer v. 
Turpin, Id. 12,410, affirmed in Case No. 12,409; 
Stranahan v. Gregory, Case No. 13.522; War- 
ren V. Tenth Nat. Bank, Id. 17,202, reversing 
Case No. 17,200; Mayer v. Hermann, Case No. 
9,344; Webb v. Sachs, Id. 17,325; In re Hauck, 
Id. 6,219. 

An innkeeper who keeps a bar is a trader, 
and, when unable to pay his debts as they ma- 
ture, is insolvent, although his property exceeds 



in value the amount of his debts.— In re Ryan, 
Case No. 12,183. 

A person will be held insolvent only when he' 
fails to meet his debts according to the gen- 
eral custom of the place of his business.— Hall 
v. Wager, Case No. 5,951. 

Insolvenev which renders a transfer void un- 
der Act 1867, § 35, is a condition of fact, not 
of belief.— Hall v. Wager, Case No. 5,951. 

The question of insolvency is one of fact, and; 
depends in part upon the usage and under- 
standing which prevail in the locality with 
reference to which the question arises. — Driggs 
V. Moore, Case No. 4,083. 

The word "insolvency," as used in the cur- 
rency act of 1864, is synonymous with the same- 
word as used in the bankrupt act, and it is only 
necessary that insolvency should be in con- 
templation by the bank making transfers of its. 
assets.— Case v. Citizens' Bank of Louisiana,. 
Case No. 2,489. 
See, also, ante, §§ 66, 77. 

§ 216. WTiat constitutes "contemplation, 
of Tjantmptcy." 

Under the provision of Act 1841, respecting 
a transfer by a debtor "in contemplation of 
bankruptcy," at the time of such transfer, it is. 
sufficient that the insolvent contemplated be- 
coming insolvent and being compelled to wind 
up his business, and it is not necessary that 
he contemplated being declared a bankrupt 
under such act.— Arnold v. Maynard, Case No. 
561; Atkinson v. Farmers' Bank, Id. 609 p 
Everett v. Stone, Id. 4,577; Ashby v. Steere, 
Id. 576; McLean v. Lafayette Bank, Id. 8,888- 
CONTRA, see Lonergan v. Fenlon, Case No. 
8,475. 

Payments made, or securities given, by a 
party knowing himself to be insolvent, are- 
not in contemplation of bankruptcy, if, at the- 
time, he fully expected to continue his business 
and retrieve his losses.— Atkinson v. Farmers" 
Bank, Case No. 609. 

A mortgage of a stock in trade and of nearly 
all of the real estate of the debtor on the same- 
day that a petition in bankruptcy was verified 
is made in contemplation of bankruptcy (Act 
1841). and it is immaterial that the grantee- 
did not know that a preference was intended, 
it having been actually given. — Morse v. God- 
frey, Case No. 9,856. 

Where an insolvent debtor transfers all of 
the goods in his store to pay a creditor, such 
transfer will be regarded as a preference and 
an act of bankruptcy, where it appears that 
such goods constitute the greater part of his- 
property, and that he was pressed by execution 
creditors at the time the assignment was made, 
—In re House, Case No. 6,735. 

See, also, ante, §§ 65, 78. 

§ 217. Kno-wledge ard intent of parties- 
in general. 

Both an intention to dispose of property in 
fraud of Act 1867, and a knowledge of such 
intention by the transferee, are necessary to- 
entitle the assignee to recover personal prop- 
erty transferred on the eve of bankruptcy. — 
Dickinson v. Adams, Case No. 3,896. 

Transfers of property are not void under Rev^ 
St. § 5128, where it is proved affirmatively that 
the persons who effected them with the debtor 
had no intention of obtaining a preference, or 
the debtor of giving it.— Harmanson v. Bain, 
Case No. 6,072. 

The payment by the maker of a promissory 
note to an indorser, the maker knowing his in- 
solvency at the time, and the indorser receiving 
such payment having reasonable cause to be- 
lieve the maker to be insolvent, is a fraudulent 
preference of such indorser, within the mean- 
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ang of Act 1867, § 35, and the assignee in bank- 
ruptcy may sue for and recover' the amount 
so paid, for the benefit of all the creditors. — 
Ahl V. Thorner, Case No. 103. 

A mortgage of all the bankrupt's property, 
more than four and less than sis months he- 
lore the filing of the petition, to secure bona 
£de debts and liabilities, is good as against 
the assignee, unless it is shown that the mort- 
gagor was insolvent, or in contemplation of in- 
solvency; that the mortgagee had reasonable 
■cause to know his insolvency; and that the 
mortgagor designed to prevent, delay, or im- 
pair the operation of the bankrupt law.— Sid- 
■ener v. Klier, Case No. 12,843. 

Where a party contributes a certain sum and 
his personal service, at a stipulated price, to 
the business of another, and holds himself out 
■as a partner, it is a fraud upon the partnership 
■creditors for him, after both parties have be- 
■come insolvent, to release to his associate all 
interest in the assets of the business, and re- 
■ceive for such release the notes of the latter for 
"the amount contributed by such party payable 
to a third person, who, having knowledge of 
4ill the facts, had loaned the same to such party 
to invest in the business, and a part of such 
notes being indorsed by a fourth person secured 
therefor by a mortgage upon the firm assets, 
•and the assignee in bankruptcy of the firm may 
in equity have such transaction set aside as 
fraudulent and void. — ^Mattocks v. Eogers, Case 
No. 9,300. 

The intent on the part of an insolvent debtor 
to give and of a creditor to secure an illegal 
preference may be inferred from circumstan- 
'Ces.— Vanderhoof v. City Bank of St. Paul, 
Oase No. 16,842. 

A security given out of the usual course of 
•Tjusiness is valid where the creditor did not 
know of the insolvency of the debtor, or have 
-xeasonable cause to believe him insolvent. — ^Lee 
V. Franklin Ave. German Sav. Inst., Case No. 
■S,188. 

^ 218. Debtor^s kno-nrledge of insolvency. 

A person, not knowing himself to be insol- 
vent, may pledge his property to another whose 
anoney he has unlawfully used, without violat- 
ing the prohibition against ^ving preferences, 
.and money paid to redeem such property can- 
not be recovered by the assignee (Act 1867). — 
Jenkins v. Mayer, Case No. 7,272. 

A merchant knowing that he cannot pay his 
■debts in the ordinary course of business must 
be licid to have knowledge of his insolvency. — 
Martin v. Toof, Case No. 9,167. 

Where a trader mortgages his whole stock, of 
the value of about ?5,000, to a creditor to se- 
•xjure him in a certain sum, the debtor owing 
<^iebts to the amount of §o,000 then overdue, 
■and the whole amount arising from the sale of 
liis stock is less than $5,000, the debtor will be 
regarded, as a matter of law, to have known 
4it the time of making such mortgage that he 
was insolvent, and must stop business hj rea- 
son thereof.^Lrnold v. Maynard, Case No. 561. 

•1219. Intent of debtor. 

A conveyance of property in contemplation 
■of a state of insolvency is void under the bank- 
rupt law.— McLean v. Lafayette Bank, Case 
No. 8,885. 

Any mortgage or other lien which is intended 
to give a preference to one or more creditors 
-over others is void, (Act 1841.)— McLean v. 
Lafayette Bank, Case No. 8,885. 

A mortgage by an insolvent corporation to 
secure a loan is not affected by the fact that 
it was intended as an unlawful preference, if 
-such intent was not carried out — Corbett v. 
Woodward, Case No. 3,223. 

An intent to prefer individual creditors over 
(persons who might charge the debtor with the 



statutory liability for the debts of a corpora- 
tion is not an intent to defraud creditors. — 
Cookingham v. Ferguson, Case No. 3,182. 

An act which directly tends to defeat the 
purposes and policy of Act 1S67, and which 
was done in contravention of, and with intent 
to defeat, such purposes and policy, is fraudu- 
lent and void.— Beattie v. Gardner, Case No. 
1,195. 

If the legal effect of a transfer is to prefer 
a creditor, as a person is presumed to intend 
the necessary consecLuences of his acts, the in- 
tent to give a preference will be presumed. — 
Bison V. Knapp, Case No. 11,861; Driggs v. 
aioore. Id. 4,083; Martin v. Toof, Id. 9,167; 
Campbell v. Traders' Nat. Bank, Id. 2,370; 
Oatlin V. Hoffman, Id. 2,521. 

Where an insolvent debtor does an act which 
operates as a preference, he is presumed to 
have intended the preference, until the con- 
trary appears.— In re Black, Case No. 1,457; 
Sawyer V. Turpin, Id. 12,410; Webb v. Sachs, 
Id. 17,325. 

A payment made in the establishment of an 
msolvent firm out of its funds and by their 
recognized agent, without their objection, 
which has the effect to produce a preference, 
will be regarded as having been made by such 
firm with the intention of giving a preference. 
—Sedgwick v. Sheffield, Case No. 12,624, 

§220. Transfers by solvent debtors. 

A mortgage given to secure a prior loan by 
an embarrassed debtor, three months before 
his assignment, where there is no reason to sap- 
pose that the debtor will not meet his liabil- 
ities, is not a fraudulent preference.- Nash v. 
Le Clercq, Case No, 10,021. 

A conveyance by a solvent grantor to his 
wife through a third person, where tJiere was 
no intention to defraud creditors, will not be 
set aside on behalf of subsequent creditors.— 
Sedgwick v. Place, Case No. 12,620. 

§ 221. Kuo-nrledge of insolvency by cred- 
itor. 
The pendency of proceedings in bankruptcy 
is sufficient constructive notice to all grantees 
of property proceeding from the bankrupt.— 
Morse v. Godfrey, Case No. 9,856. 

The taking of a mortgage by a bank from 
its debtor does not show that the bank consid- 
ered him to be insolvent, nor that the mortga- 
gor contemplated bankruptcy. — McLean v. La- 
fayette Bank, Case No. 8,888. 

A request by the bankrupt of a creditor, on 
the giving of the mortgage in pursuance of a 
previous agreement to secure a pre-existing 
debt, to permit him to secure other creditors in 
such instrument, 'is notice of the existence of 
such creditors, and the bankrupt's inability 
to pay them.— Lloyd v. Strobridge, Case No. 
8,435. 

A request by a bank of a depositor, who had 
always before been prompt in his payments, 
for small demand notes to cover matured pa- 
per, and other paper about to mature, which 
he had made no arrangements to meet, and a 
further loan, will be regarded as made with 
a knowledge of the debtor's insolvency.— Lou- 
don V. First Nat. Bank, Case No. 8,525. 

Eepeated failures by a debtor to fulfill prom- 
ises to pay a claim of the creditor, with knowl- 
edge of other debts, charges such creditor tak- 
ing a mortgage to secure his claim with notice 
of insolvency, and that he is receiving a pref- 
erence,— In re Armstrong, Case No. 539. 

Proof that the bankrupt, while insolvent, 
paid or secured defendant in full, without 
making adequate compensation to his other 
creditors, casts upon defendant the burden of 
showing that he did not know at the time that 
the bankrupt was insolvent. — Stobaush v. 
MiUs, Case No. 13,461. 
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Judgments are not to be set aside as fraudu- 
lent and void, as havinp been procured with 
knowledge of the debtors insolvency, merely 
because the plaintiff has exacted a high rate 
of interest of the debtor, especially when, at 
the time of entering of the judgments, valua- 
ble collateral securities were surrendered to 
the debtor by plaintiff for a large part of said 
iudgraents.— Shaffer v. Fritchery, Case No. 12,- 
G97. 

A judgment is fraudulent and void if the 
plaintiff Imew, at the time it Avas entered up, 
that the debtor had executed a deed of assign- 
ment to said plaintiff and another party.— 
Shaffer v. Fritchery, Case No. 12,69". 

Debtors with knowledge of insolvency are | 
bound to know whether such condition contin- i 
ues, and a mistaken belief that all other cred- 
itors have settled will not justify a transfer 
which in fact operates as a preference. — Cur- 
ran V. iiunger, Case No. 3,487. 

Testimony of neighbors as to a person's rep- 
Titation for solvency is entitled to but little 
weight to negative the knowledge of a mort- 
gagee who was informed that the mortgagor 
could not pay his debt, which had long been 
overdue.— Hurley v. Smith, Case No. 6,920. 

§ 222. "Reasonaljle cause to believe" in- 
solvency or intent. 

"Heasonable cause" to believe insolvency 
means a state of facts which would put a pru- 
<lent man upon inquiry as to the condition ot 
the person with whom he is dealing. — Risen v. 
Ivnapp, Case No. 11.801; In re McDonoogh, 
Id. 8,775; Webb v. Sachs, Id. 17,325. 

A creditor who has knowledge of transac- 
tions by the debtor out of the ordinary course 
of trade is put upon inquiry as to his solvency. 
— Scammon v. Hobson, Case No. 12,434. 

A creditor who knows that his debtor cannot 
pay all his debts in the ordinary course of busi- 
ness has reasonable cause to believe the debt- 
or to be insolvent.— Wilson v. Brinkman, Case 
No. 17,794. 

Knowledge of the nonpayment of the com- 
mercial paper of a merchant at maturity fur- 
nishes reasonable cause to believe that he is 
insolvent. Case No. 17,200 reversed.— War- 
ren V. Tenth Nat. Bank, Case No. 17,202. 

Creditors who have to resort to legal meas- 
ures for the collection of accounts long over- 
due will be held to have reasonable cause to 
believe the debtor insolvent. — Stranahan v. 
Gregory, Case No. 13,522. 

A creditor, who has obtained a mortgage 
from his debtor as security, has reasonable 
cause to believe that his debtor is insolvent, 
where he has knowledge that for two years 
such debtor has paid only a small portion of 
an overdue debt, has sold out the stock of goods 
for which the account of the creditor was 
made, has transferred a part of the paper re- 
ceived therefor, has applied for extensions and 
has been refused, has previously decUned to 
execute a mortgage on the ground that it 
would injure his credit, and that he has been 
pressed by other creditors.— Hall v. Wager, 
Case No. 5,951. 

When a creditor to whom a preference was 
given obtained such preference because he sus- 
pected the solvency of his debtor, and the lat- 
ter proves to be insolvent, such creditor has 
reasonable ground to believe that his^ debtor 
was insolvent, within Act 1867, §§ 35, 39. — 
Campbell v. Traders' Nat. Bank, Case No. 2,- 
370. 

The existence of a financial crisis constitutes 
reasonable cause to believe persons otherwise 
in doubtful circumstances to be insolvent.— 
In re Clarke, Case No. 2,843. 

Where it appears that overdrafts were made 
by a merchant in collusion with a defaulting 



teller, for which a deed of preference is given 
to the bank one month prior to a default decree- 
in bankruptcy against the merchant, the deed 
is void, as such facts constitute a reasonable- 
cause for the bank to believe that the bank- 
rupt was insolvent, and made the deed to de- 
feat the bankrupt law. — Alderdice v. State- 
Bank of Virginia, Case No. 154. 

That property of a debtor is sold under ex- 
ecution is evidence that the creditor has rea- 
sonable cause to believe that, the debtor is in- 
solvent and contemplates bankruptcy.— Mayer 
v. Hermann, Case No. 9,344. 

That a merchant, having no defense to debts 
maturing in his current business, submits to- 
be sued for them, is strong evidence of insol- 
vency. — Mayer v. Hermann, Case No. 9,344. 

Knowledge that a party is embarrassed in 
carrying out his business for want of means is 
not sufBcieut to fix on a grantee in a trust deed 
knowledge of his insolvency, if he fully be- 
lieved that his property vt'as more than sufficient 
to pay all his debts. — In re Wynne, Case No. 
18.117. 

The fact that a person doing business obtains 
renewals of his commercial paper, or under 
special circumstances pays a large discount. 
is not notice of insolvency to a creditor, where 
it is shown that such commercial paper was 
selling at et^ual rates in the market.— Golson v^ 
Niehoff, Case^No. 5,524. 

A bank which takes the checks of an insol- 
vent firm is put upon inquiry by their nonpay- 
ment.~Warren v. Tenth Nat. Bank, Case No_ 
17,200. 

Circumstances which would be reasonable 
cause for belief in insolvency or fraud in a 
commercial community may have less signifi- 
cance in a rural district. — Lakin v. First Nat^ 
Bank, Case No. 7,999. 

In a rural community the mere nonpayment 
of a note at maturity is not suflicient evidence- 
of insolvency to put a creditor dealing with 
him on inquiry.— Shaffer v. Fritchery, Case 
No. 12,697. 

Act 1867, before the amendment of June 22,^ 
1874, did not req\iire the creditor receiving a 
preference to know that reasonable cause ex- 
isted for believing the debtor insolvent, in or- 
der to render such preference invalid, but only 
that reasonable cause should exist. — In re- 
Clarke, Case No. 2,843. . 

It is immaterial what the creditor thought 
or knew or believed about the debtor's inten- 
tions in giving the preference, where he had 
reasonable cause, at the time of taking it, to- 
believe the debtor insolvent.— Hall v. Wager,. 
Case No. 5,951; Webb v. Sachs, Id. 17,325. 

Ignorance of the law cannot avail creditors- 
who, knowing of facts showing insolvency, yet 
receive from their debtor property in satisfac- 
tion of their debts.—Martin v. Toof, Case No> 
9.167. 

A creditor who, at the time of taking a se- 
curity, has no reasonable cause to believe the- 
debtor insolvent, will be allowed to hold it, as- 
against the assignee. — Rankin v. Third Nat. 
Bank, Case No. 11,568. 

A seller who, suspecting insolvency of the- 
buyer, induces him to give up goods in greater 
part purchased from others, in full satisfaction 
of the buyer's claim, is liable for their amount 
to the assignee. — Anonymous, Case No. 466. 

A creditor accepting a security is conclusive- 
ly presumed to know what appears upon iti? 
face, and to have reasonable cause to believe^ 
it was intended to accomplish what must he- 
its ordinary and necessary effect.— Graham v. 
Stark, Case No. 5,676. 

Where it appears that the creditor had a. 
reasonable cause to believe the debtor insol- 
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vent, and that the debtor knew of his insol- 
vency, it is sufficiently, proved that the creditor 
had a reasonable cause to believe that the debt- 
or intended to prefer him.— Stobaugh v. Mills, 
Case No. 13,461. 

The mere fact that dA>tors had some time 
previously compromised with creditors at 43 
cents on the dollar is not reasonable cause to 
believe that they intended, by sufiEering execu- 
tion to be levied, to give the creditor a prefer- 
ence. Case No. 17,200, reversed,— Warren v. 
Tenth Nat. Bank, Case No. 17,202. 

§ 223. Knowledge of grantee necessary 
to defeat transfer. 
Act 1841, § 2 (5 Stat. 440), does not render 
void a contract or conveyance made two 
months before the bankruptcy, whatever may 
have been the intention of the bankrupt, if the 
other party acted fairly and had no notice of 
his intentions, — McLean v. Lafayette, Case No. 
8,888. 

A creditor will not be held to be unduly pre- 
ferred by a bankrupt unless he understands at 
the time that he is dealing with a bankrupt or 
with his avowed agent for security or nayment 
out of the funds of the baulirupt,- "Winsor v. 
Kendall, Case No. 17,886. 

The payment of a due bill to induce the hold- 
er to become a party to a general assignment 
in favor of creditors which never took effect, 
made by a person who either did not act as 
agent for the debtor, or, if he did, concealed 
such agency from the creditor, is not a fraudu- 
lent preference. — ^Winsor v, Kendall, Case No, 
17,886. 

A debtor known or believed to be embar- 
rassed is not disabled from making a fair and 
honest sale of his propertj' with a view to keep 
out of bankruptcy. Case No. 3,572, affirmed.— 
Darby v. Lucas, Case No. 3,573. 

A payment, conveyance, or security given to 
a creditor within four months of the bankrupt- 
cy proceedings is valid, xmless the creditor had 
reasonable cause to believe that the debtor was 
insolvent, and that a fraud upon the act was 
intended.— Wadsworth v. Tyler, Case No. 17,- 
032; Babbitt V. Walburn, Id. 694; Sedgwick v. 
Sheffield, Id. 12,624; Castle v. Lee, Id. 2,306. 

A payment made within four months of the 
petition in bankruptcy may be recovered back 
if the creditor had reasonable cause to believe 
that it was made in contemplation of insol- 
vency and tQ give him a preference, though he 
had no reasonable cause to believe the debtor 
then to be insolvent. (Act 1867, § 33.)— Paige 
V. Loring, Case No. 10,672. 

The word "knowledge" in Act 1867, § 35, as 
amended (Act June 24, 1874), means actual 
knowledge, as contradistinguished from con- 
structive knowledge. — Xii re Hauck, Case No. 
6,219. 

The insertion of the words "know," etc^ in 
Act 1867, §§ 35, 39, by the amendment of June 
22, 1874, was a material change from the 
words "reasonable cause to believe"; and con- 
gress intended thereby to affect only transac- 
tions evidently mala fide. Case No. 12,899, af- 
firmed.— Singer V. Sloan, Case No. 12,898. 

To defe.it a conveyance, since the amend- 
ment of 1874, it must be shown that the gran- 
tee had reasonable cause to believe the gran- 
.tor insolvent, and that he knew that a fraud 
upon the bankruptcy act was intended.— Gatt- 
man v. Honea, Case No. 5,271. 

A creditor taking security upon all his debt- 
or's property, knowing it to be insufficient to 
pay his own debt and the other creditors in 
full, is chargeable with knowledge that the 
transaction is "in fraiid of the bankrupt act." 
(Act June 22, 1874.)— Robinson v. Tuttle, Case 
No. 11,968. 



Notice of facts sufficient to put mortgagees- 
on inquiry as to an insolvent's condition and 
intention will charge them with the knowledge 
which an investigation would have developed. — 
Burpee v. First Nat. Bank of Janesville, Case 
No. 2,183. 

A person having notice of such a state of 
facts in regard to the financial affairs of the 
bankrupt as in law constitute insolvency must 
be presumed to have actual knowledge that a 
transfer to him is a fraud upon Act 1867. — ^In 
re Hauck, Case No. 6,219. 

Mortgages on the stock and real estate of a 
bankrupt, taken at a time and in a form which 
must necessarily break up his business, to se- 
cure a debt a year and a half overdue, are 
fraudulent and void. Act 1867.— Graham v. 
Stark, Case No. 5,676. 

A creditor of a banker who receives payment 
of his debt after knowledge that the debtor 
has suspended payment and closed his doors 
secures an illegal preference, and is liable to 
the assignee for the amount received. — ^JMark- 
son V. Hobson, Case No. 9,099. 

Security taken by a creditor on the dismissal 
of his suit on negotiable paper, in which the 
debtor made no defense, after knowledge that 
he was obliged to ask extensions, may be re- 
covered "by the assignee if taken within the 
time designated within the act. — Dunning v- 
Perkins, Ciase No. 4,180. 

A payment, transfer, or security given by 
the debtor and accepted by the creditor after 
knowledge or notice of insolvency is void, un- 
der Act 1867, as a fraudulent preference. — la 
re Palmer, Case No. 10,681; Foster v. Hack- 
ley, Id. 4,971; In re Gregg, Id. 5,797; "Wood- 
sum V. Bray, Id. 17,998. 

A payment, transfer, or security given with- 
in the time prescribed by the bankruptcy acts, 
by a debtor, when insolvent, to a creditor who 
had reason to believe him to be so, and that 
a fraud upon the act is intended, is void. 
— Merchants' Nat. Bank of Hastings v. Truas, 
Case No. 9,451; In re McD enough. Id. 8,775; 
Driggs V. Moore, Id. 4,083. 

The conveyance of real estate, without con- 
sideration, by an insolvent debtor to his wife^ 
she giving a mortgage thereon to creditors who 
know the debtor to be insolvent, is a prefer- 
ence, under Act 1867, and such conveyance 
will bfe set aside at the suit of the assignee. — 
Gibson v. Dobie, Case No. 5,394. 

Money paid to the indorser, or by his pro- 
curement or arrangement to the holder, by the 
maker, with intent to give a preference, the 
indorser having reasonable cause to believe 
the maker insolvent, is a fraudulent preference, 
under Act 1867, if paid within four months of 
the bankruptcy proceedings.— Thomas v. Wood- 
bury, Case No. 13,916. 

A creditor receiving payment, with "cause to 
believe" his debtor insolvent, is presumed to 
know that such debtor thereby intended a 
fraud upon the act. — ^Brooke v. McCraken, Case 
No. 1,932. 

Under Act 1867, notice to a creditor of an act 
of bankruptcy does not affect a transfer to 
him, except as tending to show that he had 
reason to believe the transfer was in fraud of 
the bankrupt law. — Catlin v. Hoffman, Case 
No. 2,521. 

A mortgagee who takes a. conveyance front 
the mortgagor under circumstances apparently 
for the latter's relief must have actual notice 
that it is in fraud (Act 1867). — Boothe v. 
Brooks, Case No. 1,650. 

§ 224. EfPect of knowledge of agent or 
attorney. 

Where the creditor's agent has reasonable 
cause to believe the debtor insolvent, with 
knowledge that the transaction is in fraud of 
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tthe bankrupt law, the effect is the same as if 
the creditor himself had taken part therein 
Tvith the same cause to believe and the same 
knowledge.— Sage v. Wynkoop, Case No. 12,- 
215. 

The knowledge of an attorney, who takes a 
Judgment note in his own name and enters 
judgment thereon, of the insolvency of the 
debtor, is imputed to his principal.— Vogel v. 
2Lathrop, Case No. 16,985. 

Knowledge by an attorney, who sues to re- 
'Covor a debt, of facts which will make the col- 
lection of the debt a preference, is imputable 
ito his client.— Mayer v. Hermann, Case No. 
^,344. 

The acts, knowledge, and intentions of a hus- 
band managing his wife's business, in reference 
to the business, must be held to be her acts, 
knowledge, and intentions. — Graham v. Stark, 
Oase No. 5,676. 

An attorney, with knowledge of the debtor's 
insolvency, defended a suit on a just debt, and 
he also obtained, as attorney for another cred- 
itor, a judgment by default against such debt- 
or in a suit brought later, before judgment 
could be obtained in the prior suit. Held, that 
the attorney had reasonable • cause to believe 
that the debtor intended to give a preference 
to the creditor in the later suit, and his knowl- 
edge was to be imputed to his client. — Wight v, 
Muxlow, Case No. 17,629. 

g 225. Payment of present consideration 
for transfer. 

A bona fide conveyance by an insolvent for 
an adequate consideration, made more than 
two months before petition filed, to one who 
had no notice of a previous act of bankruptcy 
or of intention to take the benefit of the act, is 
not void. (Act 1841.)— Dennett v. Jlitchell, 
Case No. 3,789. 

The preference of creditors prohibited by Act 
1867 is a preference to secure or pay a pre-ex- 
isting debt. — Casey v. La Society de Credit Mo- 
bilier, Case No. 2,496. 

The mere giving of security, on a loan of 
money, is not an illegal preference, imder Act 
1867.- Clark v. Iselin, Case No. 2,825. 

A sale by the bankrupt will not be set aside 
-where the purchaser paid adequate considera- 
tion in cash, at the time of the sale. — ^In re Pu- 
sey. Case No. 11,478. 

Advances made in good faith to a debtor car- 
rying on business upon security taken at the 
time do not violate either the terms or the pol- 
icy of the bankrupt act. — ^^'^adsworth v, Tyler, 
JOase No. 17,032. 

A person who is insolvent may borrow mon- 
■sy, and give a valid security therefor on his 
property, if no fraud in fact be intended, and 
no fraud on Act 1867 is effected. — Gaffney's 
Assignees v. Signaigo, Case No. 5,169. 

The taking of security on making a bona fide 
3oan to an insolvent, if without participation in 
iiny intent to defraud creditors or defeat the 
bankrupt act, is valid. — Darby v. Boatman's 
Sav. Inst., Case No. 3,571. 

A transfer with intent to defraud creditors is 
void, notwithstanding adequate consideration 
paid. — ^Alexander v. Todd, Case No. 175. 

A mortgage given to secure a loan of actual 
value, in good faith, within the periods specified 
in Act 186«, § 35, and after the amendment of 
June 22, 1874, § 11, is not invalid, unless the 
mortgagee knew that it was intended as a 
preference, and such knowledge will not be pre- 
sumed. — Campbell v. Waite, Case No. 2,374. 

A mortgage given to secure a loan made in 
good faith, to one who had knowledge of the 
mortgagor's insolvency, is valid. (Act June 22, 
1874, § 11.) — In re Montgomery, Case No. 9,- 
732. 



A mortgage given by a retailer on. his stock 
of goods, within four months of bankruptcy, 
to obtain money with which to prefer a creditor, 
is void as against tbe assignee if the mortgagee 
could, by inquiry, have discovered the purpose. 
—Ex parte Mendell, Case No. 9,418. 

A deed to a purchaser for value will not be 
avoided unless it is shown that he had reason- 
able cause to believe that the vendor intended to 
contravene the bankrupt act. Case No. 3,572 
affirmed. — ^Darby v. Lucas, Case No. 3,573. 

A sale by a debtor will not be avoided be- 
cause the purchaser was aware of the inten- 
tion of the seller to prefer certain of his cred- 
itors by the use of the proceeds of the sale. — 
Van Kleeck v. Miller, Case No. 16,860. 

Where solvent debtors sell a part of their 
stock of groceries in trade at a low price, to 
one who is not engaged in the grocery business, 
about a month before they suspend payment, 
with an intent to raise sxifficient funds to meet 
their maturing obligations, and not in contem- 
plation of insolvency, such sale is valid, and, 
upon their becoming bankrupt a few days after 
suspension of payment, it will not be set a-^iide 
at the suit of the assignee. Act 1867, § 35. — 
Sedgwick v. Lynch, Case No. 12,615. 

The sale and transfer, by the bankrupt, of 
property at a fair price, before insolvency, in 
good faith, and not in contemplation of insolven- 
cy, for the purpose of curtailing his business, 
cannot be impeached on the ground of fraud. 
—Sedgwick v. Wormser, Case No. 12,626. 

A temporary loan at exorbitant interest upon 
tlie conveyance of the insolvent borrower's 
whole assets will be regarded as made to defeat 
the object and impede the operation and effect 
of Act 1867.— Brooks v. Davis, Case No. 1,950. 

Where a corporation sells the stock of a store, 
and receives in pajTuent mortgages amounting 
to $10,{)00, and the vice president, under the au- 
thority of the trustees, effects a sale of such 
mortgage for ?7,000, and the corporation is de- 
clared a bankrupt within sis months, such trans- 
action will be upheld where it does not appear 
that the purchasers of such mortgages had 
reasonable cause to believe that the transfer 
was made for the purpose of preventing the prop- 
erty from being distributed, under Act 1867. — 
Judson V. Kelty, Case No. 7,567. 

A pledge of part of the assets of a national 
bank to secure a loan made by one who knows 
its embarrassed condition is not a preference. — 
Casey v. La Soeiete De Credit I\J[obilier, Case 
No. 2,496. 

Where a mortgage is for money advanced at 
the time, and the mortgagor assures the mort- 
gagee that the money is to be used in his busi- 
ness, and there is no evidence that these state- 
ments were false, the mortgage will be held 
valid, though it was given out of the ordinary 
course of the trader's business. — TSx parte Pack- 
ard, Case No. 10,650. 

A mortgage given while the debtor was sol- 
vent, and not in contemplation of insolvency, 
and with no intent to defeat Act 1867, within 
six months of his bankruptcy, to secure credit 
for supplies and materials used in fitting up an 
establishment, is not fraudulent, and is valid as 
against the assignee. Case No. 11,322 afiirm- 
ed.— Coggeshall v. Potter, Case No. 2,955. 

Shipments of cotton, after the insolvency of 
the shipper, to commission merchants who made 
advances thereon, are not a preference, but in 
effect a sale of so much cotton to procure the 
necessary means to realize upon his assets. — 
Harrison v. McLaren, Case No. 6,139. 

Where the bankrupt sells 6 out of 20 specific 
bonds of like character and value, in the hands 
of a bailee, and receives pay therefor before 
the bankruptcy, the rights of the purchaser of 
the 6 bonds are superior to those of the assignee 
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oC the TCiidor, as such assignee takes the prop- 
erty of tho hanknipt subject to all rights exist- 
ing in favor of third persons at the time of the 
"bankruptcy. — Hamilton t. National Loan Bank, 
Case No. 5,987. 

A sale by a bankrupt at a fair price of prop- 
erty to raise money to defray expenses of con- 
templated bankruptcy proceedings is not invalid, 
provided the sum so raised is reasonable in 
amount. — In re Keefer, Case No. 7,636. 

The sale of the furniture and fixtures of a 
"business office by the insolvent, and a lease of 
•such office to a person who knew of the in- 
solvency, is voidable at the suit of the assignee 
■upon his being declared a bankrupt, as such 
sale deprived him of his means of continuing 
"business, and was a sale out of the ordinary 
course of business. — Brooks v. D'Orville, Case 
No. 1,951. 

See, also, ante, § 68. 

-§ 226. Payment of part consideration. 

A mortgage upon a stock in trade, made with- 
in four months of the petition in bankruptcy, 
-■may be good in so far as it was given to secure 
4idvances then made, and invalid in so far as it 
■was given to secure a pre-existing debt. — In re 
Stowe, Case No. 13,513. 

A mortgage which is in part a preference will 
"he held good in eouity as to the valid portion, 
where the holder thereof is not guilty of actual 
fraud.— In re Whipple File Co., Case No. 17,- 
.522. 

"Where the legal and the illegal considerations 
•which entered into a mortgage are clearly sepa- 
rable, it will be held void only in part. — Corbett 
V, Woodward. Case No. 3,223; Oramton v. 
Tarbell, Id. 3,349. 

A mortgage to secure, among other things, 
a. loan to a bankrupt, made to enable the mort- 
gagee to get possession of attached goods, and 
liold them as a preference over other creditors, is 
■void to the extent of such loan, but will not 
taint the security as to other advances made in 
:good faith.— Cramton v. Tarbell, Case No. 3,349. 

The fact that valid considerations entered in- 
to a conveyance will not nrevent its being fraud- 
ulent, if one of the motives was to hinder and 
•defeat creditors. — ^Burrill v. Lawry, Case No. 
•2,199. 

A mortgage taken by a creditor with knowl- 
-edge of the debtor's insolvency, given in part 
to secure a pre-existing debt and in part for 
41 credit given at the time of its execution, is 
-void in toto.— Tuttle v. Truax, Case No. 14,277. 

An assignment of notes and mortgage by an 
insolvent debtor, with intent to give a pref- 
•erence to a creditor who has reasonable grounds 
to believe that a preference was intended, about 
41 month before an adjudication of bankruptcy, 
-•as assignee for pre-existing indebtedness and a 
^rnall additional loan, is void under Act 1867, 
^ 35.— Grannis v. Beardsley, Case No. 5,688. 

"Where a conveyance is made in fraud of the 
bankrupt act, the fact that a part of the consid- 
eration was cash will not prevent the assignee 
from recovering the entire property. — Scammon 
T. Hobson, Case No. 12,434. 

A mortgage given by an insolvent within four 
-months of the bankruptcy proceedings in pay- 
ment of a pre-existing debt, and to secure a 
loan, to be used in giving an unlawful prefer- 
■ence, all the parties having knowledge, is voiU 
Tinder Act 1867, § 35.— -Bucknam v. Goss, Case 
No, 2,097. 

§ 227. Validity of transfer or payment 
as affected by time— In general. 

A conveyance, to be fraudulent within the 
bankruptcy act (section 29), must be made with- 
in four or'six months before the filing of the 
petition by or against the debtor, as required by 
section 35. — In re Freeman, Case No. 5,082. 



"Under Act 1867, § 35. where the transaction 
by the insolvent is with a creditor, the four- 
months limitation applies, but where the trans- 
action is with a general purchaser the six- 
months limitation governs. — Babbitt v. "Wal- 
brun. Case No. 694; Bean v. Brookmire, Id. 1,- 
163. 

All transactions to prefer a bona fide creditor 
come within the four-months dause Act 1867 
(Rev. St. § 5128). The six-months dause ap- 
plies to other creditors. — In re Bousfield & 
Poole Mfg. Co., Case No. 1,703. 

An action by the assignee of a firm to set 
aside an assignment by a member for the bene- 
fit of his individual creditors is not limited to 
four months, under Act 1867, § 35.— Barnewall 
V. Jones, Case No. 1,027. 

Act 1867, § 35, does not apply to a bona 
fide preference by the bankrupt of one of his 
creditors, made more than four months before 
the proceedings in bankruptcy. Case No. 11,- 
322 affirmed.— Coggeshail v. Potter, Case No. 
2,955. 

The preference to a creditor, to be void under 
either section 35 or section 39. Act 1867, must 
be made within four months of the filing of the 
petition.— Collins v. Gray, Case No. 3,013. 

Act 1867, § 35, 'applies to transfers to a cred- 
itor or persons having claims against the bank- 
rupt, or who is under a liability for him and 
receives property by way of preference, and ap- 
plies also to the purchase of the property of a 
bankrupt by any person who has no claim 
against him and is under no liability for him. 
—Bean v. Brookmire, Case No. 1,168. 

A mortgage exeaited by the bankrupt more 
than four months before the filing of the peti- 
tion cannot be set aside at the suit of the as- 
signee, on the ground that it operates as a pref- 
erence.— Hall Y. Hayner, Case No. 5,933. 

The payment of a joint debt by joint property 
is not a voidable preference unless both debtors 
become bankrupt within the time limited by the 
statute. This rule applies to partnership trans- 
actions.— Forsaith v. Merritt, Case No. 4,946. 

The limitation within which a preference may 
be set aside at a suit of the assignee is four 
months in voluntary, and two months in involim- 
tary, cases.— In re Schoenenberger, Case No. 
12,473. 

Where a petition is filed on March 14. 1874, 
a payment theretofore made on November 14, 
1873, will be held to have been made more than 
four months before the bankruptcv.— Warren 
V. Garber, Case No. 17,196. 

"Where the purchaser makes a payment for 
stock on being notified that it is about to be 
transferred, and the seller, later in the day, 
fails, without making the transfer, a subse- 
quent transfer through a debtor of the sell- 
er is not in fraud of the bankrupt act. Act 
1867.— Sparhawk v. Richards, Case No. 13,205. 

A preference to a creditor cannot be set 
aside unless an adjudication in bankruptcy is 
had within the time limited by Act 1867.— In re 
Hamlin, Case No. 5,994. 

The rule of the local statute that the lim- 
itation does not begin to run till the fraud 
is discovered has no application to such case.— 
In re Hamlin, Case No. 5,994. 

Several creditors may, with the aid of their 
debtor, conspire to get an advantage over oth- 
er creditors by a voluntary preference, if the 
means used are not unlawful, and the prefer- 
ences are made more than two months before 
the filing of a petition in bankruptcy (Act 1874). 
—Van Kleeck v. Miller, Case No. 16,860. 

The assignee cannot recover money paid by 
the bankrupt to a bona, fide creditor more than 
four months before the ffiing of the petition in 
bankruptcy. Act 1867, § 35.— Hubbard v. Al- 
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laire WorlvS, Case No. 6,814; Sliearman v. 
Bingham, Id. 12,732. 

Where a creditor holds notes of a debtor, and 
exchanges some of them for notes of less amount 
of a firm in which siich debtor was a partner, 
if made in contemplation of bankruptcy, it is a 
fraud on joint creditors, but such transaction 
cannot be set aside, ^vhere the bankrviplcy of 
the firm occurs more than four months after- 
wards. Act 1867, § 35. — In re Lane, Case 
No. 8,044. 

A sale to a creditor 13 months before filing 
petition, if bona fide and without knowledge of 
contemplated bankruptcy, though it may prevent 
the discharge of the bankrupt, is valid as to the 
creditor.— Ash by v. Steere, Case No. 576. 

§ 228. Incomplete transfers. 

The four-months limitation, in the case of a 
secret deed of trust intended as a preference, 
does not begin to run against the assignee until 
the deed is recorded.— Harris v. Exchange Nat. 
Bank, Case No. 6,119. 

A transfer of property by deed will be held to 
have taken place at the time of the actual exe- 
cution and delivery of the deed, and not at 
its date in determining whether the transfer 
wa,e within sis months of banjiruptcy (Act 1867, 
§ 30).— In re Rooney. Case No. 12,032. 

Where the security given by a creditor con- 
sists' of a trust deed executed by an officer of a 
corporation more than four months before pro- 
ceedings in bankruptcy, which act was rati- 
fied by the corporation within the four months, 
the validity of the deed must be determined by 
the circumstances existing at the time of the 
ratification, and not by those of the time of 
the original execution. — In re Kansas City 
Stone & ilarble Co., Case No. 7,610. 

Where a debtor within one month of his bank- 
ruptcy conveys real and personal property that 
he had previously sold and received payment 
for, and surrendered to the purchaser, but had 
not conveyed, such conveyance is valid, although 
the debtor knew that he was insolvent, as the 
title to such property was held by him in trust 
for the purchaser. — Steadman v. Caswell, Case 
No. 13,330a. 

The purchaser of goods previously paid for 
takes a good title as against the assignee in 
bankruptcy though they were delivered by the 
manufacturer after the purchaser knew of his 
insolvency. — Scammon v. Bowers, Case No. 12,- 
431. 

A mortgage given for a loan whose execution 
the lender has imlawfuUy delayed stands as if 
executed at the time agreed. — In re ilontgom- 
ery, Case No. 9,732. 

Where a creditor obtains in good faith as 
security a receipt for coal in the debtor's yard 
not separated from the common mass, he may 
take possession after discovering the insolvency 
of the debtor. — Sherman v. Traders' Nat. Bank, 
Case No. 12,770. 

The delivery of possession, subsequent to the 
failure of the bailee, of property, whose title 
was in the i>erson who made advances thereon, 
is not invalidated by Act 1867. — Sharj) v. Phila- 
delphia Warehouse Co., Case No. 12,709a. 

Where the contract of sale is not complete, 
through the default of the seller, before the 
bankruptcy of the purchaser, he is entitled to 
have the goods returned, where they have not 
been accepted and paid for. — In re Pusey, Case 
No. 11,477. 

Advances made in cood faith, which are 
part of the money agreed to be secured by a 
mortgage, which is being prepared, will be pro- 
tected, though there is a change of the debtor's 
circumstances after the money was advanced 
and before the mortgage was delivered. — Ex 
parte Ames, Case No. 323. 



§ 229. ESect of prior promise to give se- 
curity or make transfer. 
A transfer in execution of a contract made 
when there were no circumstances to impeach 
it as an intended fraud upon the bankrupt law 
will be protected. — In re Wood, Case No. 17,937. 

An advance will be considered a present con- 
I sideration for a conveyance made within a rea- 
I sonable time thereafter and in pursuance of the 
i prior agreement. — Gattman v. Honea, Case No. 
' 5,271. 

A conveyance made within four months of 
the bankruptcy, in pursuance of an agreement 
made when the bankrupt was solvent, and on an 
adequate consideration, will not be set aside. 
—Post v. Corbin, Case No. 11,299. 

The removal of the debtor's goods in fulfill- 
ment of an existing contract, made long before 
the commencement of the proceedings, is not 
fraudulent within the meaning of Act 1867. — 
M. & il. Nat. Bank v. Brady's Bend Iron Co., 
Case No. 9,018. 

Where a mortgage is given by an insolvent in 
contemplation of bankruptcj'. preferring a cred- 
itor, it makes no difference as to the character 
of the act that the mortgage was given volun- 
tarily or upon request of the mortgagee, or in 
accordance with a verbal agreement made in 
general terms when the debt was contracted, 
which such mortgage is given to secure. — Ar- 
nold V. Maynard, Case No. 561. 

A security given as a preference is none the 
less void because given in pursuance of a pro- 
mise made when the debt was contracted. — 
Graham v. Stark, Case No. 5,676. 

A secui'ity, given when insolvent, under an 
agreement made when solvent, and when the 
debt was contracted, where its execution was 
omitted by mistake, is not voidable as against 
creditors. — Stover v. Kennedy, Case No. 13,510. 

A promise to give security made at the time of 
the loan must contemplate the giving of a 
specific and definite security, such as could he 
enforced by bill in equity for specific perform- 
ance to sustain a mortgage otherwise invalid 
as a preference. — In re Jackson Iron Mfg. Co., 
Case No. 7,153; Nash v. Le Clercq, Id. 10,021. 

An oral promise, made at the time the debt 
is contracted, to give security, if required, can- 
not be executed after the debtor has become in- 
solvent. — In re Connor, Case No. 3.118; Llovd 
T. Strobridge, Id. 8,435. 

A mortgage given in pursuance of a parol 
agreement to give security, if required, is not 
valid as against the assignee in bankruptcy, if 
the act of giving the mortgage would have been 
a preference at the time it was given, if the 
agreement had not been made. — Ex parte Ames, 
Case No. 323. 

§ 230. Transfers out of usnal and ordi- 
nary conrsc of business. 

A sale made by a person contemplating bank- 
ruptcy is not ipso facto void; but if made with- 
out the usual course of trade, or is unusual in 
the time, or price, or character, or quantity of 
the goods sold, such facts, as against the ven- 
dee, are held to be prima facie evidence of the 
fraud.- In re Hunt, Case No. 6,881; In re 
Krum, Id. 7,943. 

The presumption of fraud arising out of a 
transfer made out of the usual and ordinary 
course of business miist be overcome by proof 
that the purchaser took the proper steps to find 
out the pecuniary condition of the seller. — 
Brooks V. Davis, Case No. 1,950. 

Regard must be had to the nature of the prop- 
erty sold in determining whether a transfer is 
made out of the usual and ordinary course of 
business, under Act 1807, § 35.— Judson v. Kel- 
ty, Case No. 7,567. 
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A sale by a manufaetiirer of chairs of a 
large quantitj' of black -walnut logs, wMea be 
used in his business, is not one in the usual 
and ordinary course of business. — Sehrenkeisen 
V. Miller, Case No. 12,480. 

A sale of an entire stock of goods is presum- 
ably fraudulent, and the purchaser must show 
that he used all reasonable means to ascertain 
that the sale was an honest one.— Main v. 
Glen, Case No. 8,973. 

The sale of the debtor's entire stock in trade 
and notes on hand to a creditor in payment of 
the indebtedness, the grantee assuming other 
obligations of the debtor, is a transfer out of 
the ordinary and usual course of business. — 
North T. House, Case No. 10,310. 

A mortgage of an entire stock in trade to 
secure a pre-existing indebtedness is not a trans- 
fer in the usual and ordinary course of busi- 
ness, and is prima facie evidence of fraud. — 
Risen v, Knapp, Case No. 11,861; Graham v. 
Stark, Id. 5,676; Hurley v. Smith, Id. 6,920. 

The sale of a stock of goods with the fixtures 
to a creditor, he giving his notes for the balance 
above his claim, with notice of the insolvency 
of the debtors, is not made in the usual and 
ordinary course of business, and is void. Act 
1867, § 35.— In re Kahley, Case No. 7,593. 

A sale by a trader of a stock of goods at 10 
o'clock at night, without invoice, for cash, is a 
sale not made in the ordinarj' course of business, 
within Act 1867, § 35.— Davis v. Ai-mstrong, 
Case No. 3,624. 

A confession of judgment, which enables the 
creditor to seize the debtor's stock in trade and 
close out his business, is not a transaction in 
the usual and ordinary course of business, and 
is prima facie evidence of fraud.— "Webb v. 
Sachs, Case No. 17,325. 

A mortgage on a stock of goods is only prima 
facie fraudulent as being out of the usual and 
ordinary course of business, and its validity 
may be established by proof. — iloore v. Young, 
Case No. 9,782. 

The knowledge only that the bankrupts were 
a little short of money on the day in question, 
and wished the creditor to substitute a note 
secured by bond and mortgage for a currency 
check, is not sufficient to show that the creditor 
had reasonable cause to believe the debtor to be 
insolvent— Collins v. Bell, Case No. 3,010. 

The prima facie evidence of fraud in the case 
of a mortgage of an entire stock of goods, ex- 
cept the portion previously mortgaged to anoth- 
er, is not overcome by the testimony of de- 
fendant that he did not know of other outstand- 
ing indebtedness, where it appears that he was 
clerk for the debtor and had access to his books 
of account, and knew of the debtor's inability 
to pay debts as they matured. — ^Wilson v. Stod- 
dard, Case No. 17,838. 

§ 231. Exchange of property or securi- 
ties. 
For a debtor to make over to a secured credit- 
or proper^, in fair exchange, for the security, 
is not contrary to the bankrupt law.— Hallack v. 
Tritch, Case No. 5,956. 

The exchange of goods covered by a warehouse 
receipt in the warehouse of the vendor for others 
of equal or less value within four months prior 
to the filing of a petition in bankruptcy- is not 
contrary to Act 1867.— Sharp v. Philadelphia 
Warehouse Co., Case No. 12,709a. 

An exchange by an insolvent of ^500 worth of 
wheat for a wagon and team, with a view of 
claiming them as exempt, is void, and the title 
to tie wheat vests in the assignee. Rev. St. §§ 
5129, 3046.— In re Parker, Case No. 10,724. 

Where, on an exchange of property, the cred- 
itor receives property of much greater value than 
that surrendered by him, the transaction will 



be deemed a preference if an original transaction 
would, under the circumstances, be so treated. — 
Waring v. Buchanan, Case No. 17,176. 

A mortgage given within four months in ex- 
change for a deed of the property given more- 
than four months before the petition was filed 
is valid, as a change of securities. Case No. 12,- 
410 affirmed.— Sawyer v, Turpin, Case No. 12,- 
409. 

Where a creditor who has a mechanic's lien 
upon property of his debtor receives a deed of 
trust upon the same property, the transaction js- 
merely a change of securities, and is not a fraud- 
ulent preference of such creditor.— In. re Weaver, 
Case No. 17,307. 

A new bill of sale of a merchant's stock m 
trade taken by the managers of a bank to secure- 
overdrafts which the cashier had secretly _ al- 
lowed and secured by a prior bill of sale is a 
Talid security, where the prior bill of sale was- 
given four months before the commencement of 
proceedings, as the transaction took effect by re- 
lation to the first bill of sale.— In re Doran, Case- 
No. 4,000. 

The substitution and registry of a chattel 
mortgage, correcting a mistake in a prior \m- 
recorded mortgage, is not an illegal preference, 
but simply an exchange of securities. Case No.. 
11,224 affirmed.— Plaver v. Lippincott, Case "No. 
11,223. 

Where one deed of trust is executed as a sub- 
stitute for a preceding one, the former will at 
once cease to have any validity or efEect.—In r^ 
Wynne, Case No. 18,117. 

A conveyance by an insolvent debtor to his 
creditor, of property on which the creditor had a 
lien exceeding the value of the property, does not 
violate Act 1867, § 35.— Catlin v. Hoffman, Case 
No. 2,521. 

See, also, ante, § 69. 

§232. Payments. 

Where a bank, which acts as agent of another 
bank for clearing-house purposes, pays, upon the- 
day of its failure, to the latter, which had knowl- 
edge of its insolvency, deposits which had been 
made on its general account to meet checks iu 
the clearing house, lield, that such payment 
might be recovered by the assignee as an illegal 
•preference. — Phelan v. Iron Mountain Bank, 
Case No. 11,069. 

Payment to depositors by insolvent bankers is 
not made good by ttie fact that the debtors act- 
ed under advice of counseil to save a criminal 
prosecution. — Strain v. Gourdin, Case No. 13,- 
521. 

Charging notes or other obligations as they 
become due to a banker against the obligor's de- 
posit account, as customary, may become an un- 
lawful preference on the bankruptcy of the de- 
positor. — In re Warner, Case No. 17,177. 

An attorney to whom the insolvent has in gooct 
faith paid a fee for necessary services rendered 
at the time is not liable to refund it.— Triplett 
V. Hanley, Case No. 14,179. 

Fees paid an attorney by a bankrupt for serv- 
ices in opposing a petition in banliruptcy may 
be recovered back where inconsistent with a due- 
regard for the interests of the general creditors. 
—Triplett v. Hanley, Case No. 14,179. 

Payments by husband on policy on his life for 
benefit of wife after he becomes insolvent are- 
fraudulent, and may be recovered from wife out 
of proceeds of policy, when paid, with interest. — 
In re Bear, Case No. 1,178. 



Where a creditor recovers a judgment against 
a debtor, which became a lien on real estate of 
sufficient value to satisfy the same, and the debt- 
or subsequently assigns all his property for the- 
benefit of creditors, preferring such judgment 
creditor, and the trustee iipon the assignment 
makes payments on the judgment out of the per- 
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soiial property, and the debtor is declared a 
bankrupt, and his assignee brings action against 
tlie judgment creditor to recover the property- 
paid to him.osuch action cannot be maintained, 
as no fraudulent preference can be predicated 
upon the payments made on the judgment, as 
the lien was saved, and such payments became 
a matter of legal right. — Livingston v. Bruce, 
Case No. 8,410. 

Creditors T\'ho receive warehouse receipts as 
security, but subsequently turn over the goods 
to the assignee of the debtor under a general as- 
signment, and receive payment from him as pre- 
ferred creditors, are liable to the assignee in 
bankruptcy for the amount of such payments, 
but not for the property covered by the -ware- 
house receipts.— Jones v. Kinney, Case No. 7,473. 

See, also, ante, § 71. 

§ 233. Goxaproiiiises and compositions. 

The receipt, by certain creditors of an insol- 
vent partnership, of money and other assets on 
a composition and compromise of their claims, 
-and in full discharge thereof, is a preference, 
within the prohibition of Act 1841. § 3 (5 Stat. 
■440, c. 9), -when it appears that other creditors 
got nothing, and that the settlement was made 
after January 1, 1841. and prior to the passage 
-of the act, with the general authority and con- 
currence of both partners, though no particular 
nets are proved against one of them. Case Nc 
336b affirmed. — In re Amory & Leeds, Case No. 
336c. 

Where negotiations are pending between a 
•debtor and his creditors, a note extorted from 
the debtor by the agent of one of the creditors, 
"by means of a threat to put an end to the com- 
promise, is void in the hands of such agent, the 
payee.— Bulleue v. Blain, Case No. 2,124. 

A secret arrangement by one of the creditors 
entering into a composition for an advantage 
over other creditors, is fraudulent, and a pay- 
ment made thereunder may be recovered by the 
assignee subsequently appointed, though the com- 
position never became binding. — ^Bean v. Am- 
sinck. Case No. 1,167. 

A note and mortgage given to creditors to in- 
■duce them to come into a composition on appar- 
^-nt equality with other creditors is a fraudulent 
preference and may be avoided by the assignee. 
—Howell V. Todd, Case No. 6,783. 

See, also, ante, § 76. 
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Where an indorser receives from the maker oC 
a note an amount sufficient to pay part thereof, 
and loans him the balance sufficient to pay it, 
lie will not be chargeable with taking a prefer- 
ence beyond the amount actuallv paid to him bv 
the maker.— Thomas v. Woodbury, Case No. 13!- 
916. 

The payee and indorser of a note paid by the 
maker in the usual course of business to the 
holder within four months of the banliruptcy 
proceedings against the maker is not chargeable 
with taking a preference where he had nothing 
to do with the payment, although he knew of 
the maker's insolvency. — Thomas v. Woodburv, 
Case No. 13,916. 

Where the obligor on a bond, in order to in- 
demnify his sureties, obtains securities from one 
of his debtors, and turns them over to his sure- 
ties, the transaction is a preference and the four 
months limitation applies. (Act 1867, § 35).— 
Smith V. Little, Case No. 13,072. 

A mortgage given to secure a surety or in- 
dorser as to pre-existing debts, made within 
four months of the petition, for the express pur- 
pose of giving a preference, where the mort- 
gagee had reasonable cause to believe that the 
mortgagors were insolvent, is void fAct 1867, § 
35). Case No. 12,433 affirmed.— Scammon v. 
Cole, Case No. 12,432. 



§ 234. Persons under liability for debt. 

Where partners in embarrassed circumstances 
make an assignment of all their property to cer- 
tain of their creditors, to secure them against 
certain debts and liabihties as sureties, and pre- 
Tious to their bankruptcy the personal property 
assigned is sold, and the proceeds applied to the 
payment of such debts, such assignment is void, 
under Act 1841, as having been made in contem- 
plation of bankruptcy and as a preference of 
-creditors, and the proceeds of the personal prop- 
erty sold and applied to the payment of such 
-debts may be followed by the assignee, and 
made assets in bankruptcy.— Everett v. Stone, 
Case No. 4,577. 

Under section 35, Act 1867, the liability con- 
templated is absolute, and not contingent, and a 
-surety on a bond for performance, prior to its 
forfeiture, is under no liability for his principal, 
within said act. — Corbett v. Woodward, Case 
No. 3,223. 

Where a note is paid by one who guarantied 
it after maturity, it is not a payment for the 
benefit of the indorser as a creditor, within sec- 
tion 35. Act lS67.-CCorbett v. Woodward, Case 
No. 3,223. 

The payment of a note at maturity by an^ in- 
solvent maker, without knowledge or procure- 
ment of accommodation indorsers, is not fraud- 
ulent, under Act 1867, § 35.— Bean v. Laflia, 
iCase No. 1,172. 



§ 235. Sqnitable assignments. 

An agreement that a bank, as security for a 
loan to a company, should collect the calls for 
unpaid subscriptions to stock, partly executed, 
is an equitable assignment of the calls, which 
-n'as not defeated by the subsequent bankruptcy 
of the company. ~ Farmers' & Drovers' Sav. 
Bank v. Kansas City Pub. Co., Case No. 4,652. 

Where a bankrupt, nearly a year before the 
petition is filed, places a note with his attorney 
for collection, and draws orders on him for the 
proceeds, the holders of the orders are entitled 
to payment out of such proceeds in preference to 
the assignee.— In re Smith, Case No. 12,992. 

A draft drawn by the bankrupt, not payable 
out of any particular fund, is not an- assignment 
of the money in the hands of the drawee before 
acceptance. — Dickey v. Harmon, Case No. 3,894. 

The fact that the drawee had funds of the 
drawer when he refused to accept the draft will 
not give the holder priority over other creditors 
of bankrupt drawer. — Bank of Commerce v. Rus- 
sell, Case No. 884. 

A purchaser of the check of one bank upon an- 
other who fails to present it until the drawer 
has been adjudged a bankrupt is not entitled to 
priority, although the drawee had sufficient funds 
at the time the check was presented. — In re 
Smith, Case No. 12,990. 

§ 236. Transfers fra-adulent at common 
laTsr — ^In g:eneraL 

See, also, ante, § 70. 

The federal court will follow the state ' law 
and the precedents of the state courts in deter- 
mining the validity of a transfer of property al- 
leged to be fraudulent as against the creditors 
of the bankrupt for want of a transfer of pos- 
session to the purchaser. — Howard v. Prince, 
Case No. 6,762. 

Any lien or incumbrance which would be void 
for fraud as against creditors if no petition had 
been filed or assignee appointed will be equally 
void against creditors represented by the as- 
signee. — In re Wynne, Case No. 18,117; In re 
Morrill, Id. 9,821; Smith v. Ely, Id. 13,044. 

A security otherwise valid is not avoided be- 
cause taken in the form of an absolute deed in- 
stead of a mortgage (Act 1867).— Gaffney's As- 
signee V. Signaigo, Case No. 5,169. 

The fact that a conveyance by the bankrupt 
was made more than six months before the com- 
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mencement of the proceedings in bankruptcy will 
not prevent its beinj? set aside where it was 
fraudulently made and intended to cheat and hin- 
der creditors (Act 1867). — Hyde v. Sontag, Case 
No. 6,974; Cady v. Whaling, Id. 2,285. 

A transfer according to the vote of directors 
by an insolvent corporation to a partnership of 
which one of the directors is a member, made 
more than six months prior to bankruptcy pro- 
ceedings against the corporation, as a payment 
of or security for a debt due the partnership 
from the corporation, will be set aside, and the 
assignee in bankruptcy of the corporation may 
recover the property so transferred. — Bradley v. 
Farwell, Case No. 1,779. 

Where a firm is insolvent, and the silent part- 
ner conveys all his interest in the joint property 
to the active partner, who, on the same day 
mortgages the whole stock in trade to secure 
pre-existing debts of separate creditors of each, 
the transaction is fraudulent under Act 1867. — 
In re Waite, Case No. 17,044. 

A mortgage given by a firm is not fraudulent 

as to creditors because it, in terms, adopts a 

debt incurred by one of the partners in behalf of 

" the firm, and includes that in the mortgage. — 

Wait v. Bull's Head Bank, Case No. 17,043. 

A conveyance by a solvent grantor of his en- 
tire property, on an agreement that the grantee 
shall pay his debts and support him for life, is 
not, per se, fraudulent and void as to creditors. 
Case No. 3,250 affirmed. — In re Cornwall, Case 
No. 3,251. 

A transfer of "all the goods and merchandise" 
in a certain store does not render the convey- 
ance per SG fraudulent as to creditors, and is a 
sufficient description to transfer the title where 
immediate possession is given.— Jones v. Sleeper, 
Case No. 7,496. 

A chattel mortgage of machinery and other 
things which are trade fixtures, as between land- 
lord and tenant, will give the mortgagee a 
valid lien as against the assignee in bankruptcy, 
although as to a prior mortgagee of the realty 
the fixtures would be real estate, if it appears 
that such prior mortgagee makes no claim to 
the fixtures. — Ex parte Ames, Case No. 323. 

A chattel mortgage of a stock of goods, which 
allows the mortgagor to retain possession and 
sell the goods, and buy others, is void as an ille- 
gal hindrance to creditors. — In re Forbes. Case 
No. 4,922; Smith v. Ely, Case No. 13,044. 

A parol gift, of a claim bona fide made prior 
to the Geneva Award, for the destruction of a 
vessel by a Confederate cruiser, is good as 
against subsequent creditors. — Williamson v. Col- 
cord, Case No. 17,752. 

A mortgage given by a railroad company to 
an association of which its president and vice 
president were secret members, considering the 
trust relation between the parties, is construc- 
tively fraudulent; but the mortgagee will be al- 
lowed to prove its advance to the railroad com- 
pany as an unsecured debt.— Kappner v. St. 
Louis & St. Joe R. Ass'n, Case No. 7,612. 

§ 237. — Transfers to relatives. 

Notes given by a father-in-law on a sale of a 
stock in trade of his insolvent son-in-law were 
cashed by the father-in-law, and the proceeds 
paid to his son, as mortgagee, in discharge of a 
mortgage on the property of the wife of the in- 
solvent. 'Edd a fraudulent transfer, — ^Lawrence 
V. Graves, Case No. 8,138. 

An insolvent's transfer of his property to his 
sister, who had lived with him for many years, 
iipon the consideration of her services, which 
were rendered gratuitously at the time, and were 
the foundation of no indebtedness, and upon 
the further consideration of her money, which 
he had several years before invested in his own 
name, she having regarded him as absolute own- 
er of the same, no boolife of account having been 



kept between them, will be regarded as fraudu- 
lent, and will be set aside at the suit of the in- 
solvent's assignee in bankruptcy. — Bartlett v.- 
Mercer, Case No. 1,078. 

A gift by an insolvent debtor to his wife, liv- 
ing with him, of furniture and other personal 
property in the house, is void as against cred- 
itors.— In re Pierce, Case No. 11,139. 

Where the bankrupt, in building a house on*, 
land which he had within sis months before hi&. 
bankruptcy fraudulently conveyed to his wife, 
procures lumber on the representation that it is 
his property, from one who, after discovering the 
true condition, takes a mortgage thereon, sucfi 
mortgage is void as to the assignee in bank- 
ruptcy, as the mortgagee does not occupy the- 
position of a bona fide purchaser without notice. 
— Odell V. Flood, Case No. 10,428. 

Where a husband residing in Mississippi gives^ 
a promissory note to the trustee of his wife, 
for an alleged balance of account stated be- 
tween them, growing out of the use of the sepa- 
rate estate of the wife, both real and personal, 
and executes a deed of trust on his lands to 
secure payment of the note, before the filing- 
of his petition in bankruptcy, such conveyance- 
will be regarded as fraudulent upon a suit by 
tlie assignee as to creditors existing at the time- 
it was made, where it appears that the husband 
had used such property of the wife for seven 
years without a previous accounting, and the- 
ereditors' debts were contracted upon the faith 
of such usage. — Gillespie v. McKnight, Case No. 
5,435. 

A conveyance by a debtor, when in embar- 
rassed circumstances, in trust for his wife, in- 
alleged consideration of indebtedness for lands- 
and personal property belonging to her, will be* 
held fraudulent, where sole power was reserved 
to the debtor to sell the land.— Fisher v. Hen- 
derson, Case No. 4,820. 

Where a bankrupt free from debt, and not- 
contemplating bankruptcy, conveys to his wife- 
for her separate use, and free from his control, 
without intervention of a trustee, real property, 
reserving to himself full powers of revocation- 
and appointment, the settlement will be upheld 
as against the assignee, and neither the prop- 
erty itself nor the powers pass to him. — Jones 
V. Clifton, Case No. 7,457. 

A voluntary settlement in favor of an illegiti- 
mate child, made by a father, while in trade- 
and indebted, but clearly solvent at the time, 
is valid against subsequent creditors, the settle- 
ment having been made without a fraudulent in- 
tent. — ^Anonymous, Case No. 474. 

A voluntary settlement upon his wife and chil- 
dren, made by a member of a firm financially 
embarrassed, may be set aside as fraudulent, al- 
though the debts of the firm existing at the time- 
were subsequently paid in due course of busi- 
ness, where they were met by contracting other 
obligations, which resulted in bankruptcy. — ^An- 
trim V. Kelly, Case No. 494 

Conveyances to a wife under articles of sepa- 
ration, subsequently rescinded, except as to a 
provision for a separate estate in the wife, on 
the parties again living together, are void as vol- 
untary, as against creditors, and the subsequent 
as well as antecedent creditors may share pro 
rata in the proceeds of the property eonveved.— 
Smith V. Kehr, Case No. 13,071. 

Where a voluntary settlement by one who is 
indebted results in the payment of the debts 
and contingent liabilities existing at the time of" 
the conveyance, by means of contracting other 
obligations, which afterwards result in insol- 
vency, such settlement is fraudulent and void. 
— Spaulding v, McGovern, Case No. 13,218. 

Where an insolvent, more than four months 
before the commencement of proceedings against 
him, furnishes from his own property, towards- 
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building a homestead upon premises whicli his 
■n'ife had contracted to purchase and which were 
subsequently conveyed to her, a sum greatly iu 
excess of the amount of property allowed as a 
homestead under the state law, such transaction 
is a fraud upon his creditors, and the assignee 
is entitled to a conveyance of the husband's in- 
terest in such homestead, less the amount he 
was authorized by law to invest in it. — Johnson 
Y. May, Case No. 7,397. 

§ 238. Mortgages to secure future ad- 
vauces or claims for services. 
A mortgage made in good faith to secure 
future sales of goods to the mortgagor is valid 
to the extent of the advances actually made, and 
to such extent is protected by Act 1867. — Mar- 
vin V. Chambers, Case No. 9,170. 

A mortgage to secure future advances is opera- 
tive as to all advances made in good faith more 
than two months before the filing of a petition 
in bankruptcy, and as to those made in good 
faith within that time. — Cramton v. Tarbell, 
Case No. 3,349; Schulze v. Bolting, Id. 12,489. 

An insolvent trader may mortgage his stock 
and tools for present and future advances to 
continue his business, and also past advances 
already, though inadequately, secured. — Ex 
parte Ames, Case No. 323. 

A mortgage will not be considered for future 
advances because the notes secured by it are 
delivered to the mortgagor temporarily to prove 
in a partnership accounting in a state court. — 
In re Freyvogel, Case No. 5,115. 

A mortgage purporting to be given to secure 
existing indebtedness, but in fact given to se- 
cure possible future loans and debts already 
secured by other mortgages, as to which no 
definite agreement is made, is fraudulent and 
void as to creditors, and will be set aside at the 
suit of the assignee in bankruptcy of the mort- 
gagor. — Todd V. Townsend, Case No. 14,075. 

A mortgage given to lawyers to secure their 
fees for preparing a petition and schedules in 
bankruptcy is invalid, under Act 18G7, § 35, 
but the claim may be proved as unsecured. — 
In re Evans, Case No. 4,552. 

A mistake in the description of the premises 
in a mortgage may be corrected as against the 
assignee to the same extent as would have been 
allowed against the mortgagor. — Schulze t. 
Bolting, Case No. 12,489. 

^ 239. Mortgage of after-acquired prop- 
erty. 

A mortgage of all the property of a railroad 
company, then in its possession or thereafter 
acquired, includes another railroad subsequent- 
ly leased to the mortgagor, and the title to 
such leased roads is good in the hands of the 
trustees under the mortgage, as against the 
subsequent assignees in bankruptcy of the 
mortgagor. — Barnard v. Norwich & W. R. Co., 
Case No. 1,007. 

An indorsement by the mortgagor upon a 
chattel mortgage, subjecting chattels acquired 
after the date of the mortgage to its operation, 
such indorsement, being made in fraud of the 
bankrupt act, is invalid, but it does not in- 
validate the mortgage. — In re Baker, Case No. 
762. 

§ 240. Conveyances f rt^ndnlent or void 
under state laxvs. 

Transfers of personal property, void as to 
creditors under the statute of frauds of the 
state where the transactions occur, are void as 
to the assignee. — Edmondson v. Hyde, Case No. 
4,285. 

The district court in bankruptcy will follow 
the state decisions declaring a mortgage void 
as to creditors becoming such between the 
giving and filing of the mortgage.— In re Oliver, 
•Case No. 10,492. 



If a mortgage given by the debtor is void 
under the state law, the property passes to the 
debtor's assignee in bankruptcy. — Piatt v. Pres- 
ton, Case No. 11,219; Wait v. Bull's Head 
Bank, Id. 17,043. 

Creditors who have not, by judgment and 
execution, obtained a specific lien, cannot at- 
tack a chattel mortgage as not accompanied by 
delivery and change of possession of the prop- 
erty mortgaged (3 Rev. St. N. Y. p. 222, § 9), 
and the assignee in bankruptcy has no greater 
right.— In re Collins, Case No. 3,007. 

A trust deed of land in another state, made 
by a bankrupt who remained in possession 
thereof until filing his petition in bankruptcy, 
will not be set aside on petition of the as- 
signee, unless the petition states that the lands 
were conveyed by the bankrupt in fraud of 
creditors, under the laws of such state, or 
facts showing that they were so conveyed and 
passed to the assignee under Act 1867, § 14. — 
In re Broome, Case No. 1,966. 

An agreement to give a chattel mortgage to 
secure rent, and to renew it, and that it shall 
be a continuing lien, gives the mortgagee no 
priority over other creditors, where the mortgage 
Is void for failure to observe technical require- 
ments.— Piatt V. Stewart, Case No. 11,220. 

§ 241. Effect of failure to record convey- 
ance. 

An assignee has the rights of a judgment 
creditor as against a chattel mortgage not 
properly recorded. — Miller v. Jones, Case No. 
9,576. 

The assignee in bankruptcy will receive the 
benefit of the state statute avoiding all deeds 
of trust as to creditors except from the time 
of recording them. — In re "Wynne, Case No. 18,- 
117. 

Where, under the local law, a deed does not 
take effect as to creditors and subsequent pur- 
chasers until it is recorded, a deed recorded 
within six months of the commencement of 
bankruptcy proceedings, irrespective of the time 
when it was executed, is a transfer within six 
months. — Thornhill v. Link, Case No. 13,993. 

A mortgage is not fully made in Vermont as 
against the assignee in bankruptcy until it is 
recorded, and the fact that it was executed 
more than two months before the petition was 
filed does not render it valid. — Bostwick v. 
Foster, Case No. 1,682. 

Where a bill of sale is recorded in the clerk's 
oflBce at one place under Laws Vt. 1872, upon a 
representation of the bankrupt that he resided 
there, it will bind the assignee as against the 
holder of the bill of sale, although the bank- 
rupt actually resided at another place. — Allen 
V. Whittemore, Case No. 241. 

In the absence of actual fraud, a chattel 
mortgage made by a resident of Massachusetts 
is good against the assignee in bankruptcy, 
though it had not been duly recorded at the 
date of the bankruptcy. — In re Dalby, Case 
No. 3,540. 

If a deed of trust is actually delivered to the 
trvistee, with power to record it when he deems 
proper, it is valid as against the assignee in 
bankruptcy, although it is not recorded until 
after the grantor's failure. — National Bank of 
Fredericksburg v. Conway, Case No. 10,037. 

A chattel mortgage, though not recorded, as 
required by the state law, is good against the 
assignee in bankruptcy, in the absence of actual 
fraud. — Ex parte Dalby, Case No. 3,540; 
Coggeshall v. Potter, Id. 2,955, affirming Case 
No. 11,322; In re Collins, Case No. 3,004. 

A chattel mortgage, made in good faith and 
for a present and valid consideration though 
not filed for record until the day before the 
petition is filed, is a valid lien as against the as- 
signee in absence of other proof to show that 
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a. fraud on Act 1867 .was intended.— In re Per- 
rin, Case No. 10,995. 

A chattel mortgage not filed, as required by 
the state law, before filing of the petition, but 
filed prior to the appointment of an assignee, 
there being no judgments against the bankrupt, 
js sufficient to give a lien upon the mortgaged 
property which will be recognized by the bank- 
ruptcy court.— In re Collins, Case No. 3,004. 

A chattel mortgage given for the purchase 
price of property, when not refiled within 12 
months, as required by the New York law, is 
void as against creditors, and as against the 
-assignee in bankruptcy of the mortgagor. — ^In 
re Leland, Case No. 8,234. 

Such refiling is necessary, though the title of 
the mortgagee became absolute, as between 
the parties, by forfeiture on default of pay- 
ment of the mortgage debt. — In re Leland, 
•Case No. 8,234. 

Chattel mortgage for a present consideration, 
made more than 60 days prior to bankruptcy, 
"but not filed for record until within that time, 
is valid, as against the claim of the assignee in 
"bankruptcy. — In re Barman, Case No. 999. 

A chattel mortgage taken by a retiring part- 
ner on all the firm goods in stock or to be ac- 

•quired, by agreement kept from the record, is 
fraudulent and void as to subsequent creditors, 

—In re Stephens, Case No. 13,365. 

In Iowa an. unrecorded chattel mortgage, 
TV'here the mortgagor retains possession, is 
valid as against attaching creditors with notice 
•of its existence any time before levy; and, 
as the assignee in bankruptcy has the same 
right as such creditors to defeat a mortgage 
on record when the bankruptcy proceedings 
were commenced, he must show that debts were 
created, without notice of it, before it was re- 
corded. — Cragin v. Carmichael, Case No. 3,319. 

§ 242. Effect of talking possession liy 
chattel mortgage. 

A chattel mortgage which embraces subse- 
■quently acquired property constitutes a lien on 
such property protected by section 2, Act 1841, 
where possession is taken of the same under 
the mortgage before a petition in bankruptcy 
IS filed.— Mitchell v. "^inslow. Case No. 9,673. 

"Where a chattel mortgage contains an au- 
thority for the mortgagee to take possession 
-of after-acquired property, and possession is 
so taken within four months before proceedings 
were commenced against the mortgagor, the 
time that possession was taken of the after-ac- 
quired property will be regarded as the date 
of its transfer. Act 1867, § 35.— In re Eldridge, 
■Case No. 4.330. 

A delay on the part of the mortgagee in a 
■chattel mortgage In taking possession after ma- 
turity is fatal to his rights, as against an as- 
signee in bankruptcy. — In re Forbes, Case No. 
4,922. 

The assignee cannot maintain trover to re- 
■cover the value of mortgaged personal property 
which the mortgagee has taken possession of, 
and appropriated to his own use, before the 
commencement of the bankruptcy proceedings. 
— Jones V. Miller, Case No. 7,482. 

An assignee cannot recover the value of mort- 
gaged chattels where the mortgagee took pos- 
session before the bankruptcy, although the 
Tuortgage was invalid against creditors because 
not properly recorded. — Miller v. Jones, Case 
No. 9,576. 

A chattel mortgage invalid as against cred- 
itors, under the state law, under which the 
mortgagee took possession within the time lim- 
ited by Act 1867 and at a time when he had 
reasonable cause to believe the debtor insolv- 

-ent, is invalid as against the assignee. — Harvey 
V. Crane, Case No. 6,178; Kane v. Rice, Id. 

•7,609. 



Where goods were sold under a bill of sale, 
the price payable in installments, with a reser- 
vation that if a default is made in payment of 
any installment the seller may take possession 
of the goods and satisfy the whole debt by a 
sale thereof, and at the same time the pur- 
chaser gives a mortgage on such goods contain- 
ing the same terms, which is not filed accord- 
ing to the state law, and where the purchaser 
makes a default in payment, and the seller 
takes possession under the reservation in the 
bill of sale, seven days before a petition was 
filed against the purchaser, who is afterwards 
declared a bankrupt, no fraud being alleged in 
the transaction, or that the purchaser was in- 
solvent when he received the bill of sale and 
gave the mortgage, such transaction is valid 
as against the assignee, upon a suit brought 
by the assignee against the seller and mortga- 
gee.— Field V. Baker, Case No. 4,762. 

§ 243. Suffering op procuring property 
to "be taken, on legal process — ^In 
general. 

See, also, ante, § 75; post, |§ 260-264. 

"Where a -bankrupt suffered his property to 
be taken on legal process in favor of one of his 
creditors, under an execution issued against 
him, the bankrupt intending thereby to give a 
preference to such creditor, and the creditor 
having reasonable cause to believe, at the time, 
that the bankrupt was insolvent, tiie transac- 
tion was void under Act 1867, and no valid 
lien was acquired in favor of the creditor 
imder the execution.— In re Ballon, Case No. 
818. 

A preference wiU be adjudged void, and will 
be annulled, where the proofs show, although 
by circumstantial evidence, that the creditor, 
who was a brother of the bankrupt, obtained 
it by means of a seizure by execution, appar- 
ently hostile, but in fact conducted through 
collusion of the bankrupt. — ^In re Baker, Case 
No, 763. 

Procurement to take in execution may be 
inferred from such relationship and apparent 
concert of action between tiie debtor and 
creditor as would ordinarily be incompatible 
with any orher intention than to give a prefer- 
ence.— In re Dunkle, Case No. 4,160. 

The purchase of goods, in order that they 
may be taken on execution on judgments on 
notes given by the bankrupt, subjects the 
bankrupt to the penalty of suffering his prop- 
erty to be seized on execution. — Sage v. "VVyn- 
koop. Case No. 12,213. 

Where the debtor and another person, be- 
tween whom suits are pending in the state 
court, the day before a petition is filed against 
the debtor, enter into an agreement, the effect 
of which is to enable such person to enforce 
a lien by attachment, such agreement is in 
fraud of Act 1867. — Samson v. Burton, Case 
No. 12,285. 

§ 244. Taking judgment by def anlt. 

A judgment entered after .the adjudication, 
on a default entered before petition filed, with- 
out surprise, mistake, or fraud, where the 
bankrupt had no defense, will not be set aside. 
Act 1841.— Fiske v. Hunt, Case No. 4,831. 

Where the holder of notes exacts small de- 
mand notes in substitution for older and larger 
ones, some of which have matured, as a con- 
dition for a further loan, but with knowledge 
of the maker's insolvency, upon which the 
payee is enabled more easily to obtain judg- 
ment and seize and sell the debtor's property, 
such transaction is fraudulent and void. (Act 
3867).- Loudon v. First Nat. Bank, Case No. 
8,525. 

Judgments obtained against a debtor, at the 
time insolvent, by creditors having no reason 
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SO to believe him, are enforceable in the bank- 
ruptcy court.— In re Wright, Case No. 18,071. 

A preference obtained by inaction of the 
debtor in permitting a judgment and levy of 
execution, where the debtor contributed noth- 
ing to the success or completion of the credit- 
or's act, is not fraudulent, though the debtor 
was insolvent at the time the suit was brought, 
and the creditor then had reasonable cause to 
believe it, and knew that the debtor had com- 
mitted an act of bankruptcy.— In re Schnepf, 
Case No. 12,471; Partridge v. Dearborn, Id. 
10,785; Britton v. Payen, Id. 1,906; In re 
Price, Id. 11,412. CONTRA, see Haskell v. 
Ingalls, Case No. 6,193; Smith v. Buchanan, 
Id. 13,016; Vanderhoof v. City Bank of St. 
Paul, Id. 16,842; Warren v. Delaware, L. & 
W. Ry. Co., Id. 17,194; Anderson v. Strass- 
burger. Id. 364; Warren v. Tenth Nat. Bank, 
Id. 17,202, reversing Id. 17,200; Catlin v. 
Hoffman, Id. 2,521. 



A fraudulent transfer takes place when an 
insolvent debtor suffers property to be taken on 
legal process, with intent to give a preference, 
and the creditor takes the same with reason- 
able cause to believe that the debtor was in- 
solvent and intended a preference. (Act 1867). 
— Kohlsaat v. Hoguet, Case No. 7,919. 

Where a debtor utterly insolvent, and with- 
out reasonable prospects of being able to pay 
his debts, passively permits certain creditors 
to appropriate all his assets to their debts, an 
action will lie by the assignee against the 
creditors to recover the amounts received. — 
Hyde v. Corrigan, Case No. 6,968. 

Judgments obtained by service of process on 
absconding bankrupt, who secretly returned to 
permit such service, are void under Act 1867, % 
35. — ^Beattie v. Gardner, Case No. 1,195. 

Where it appeared that an insolvent firm 
wished to secure a brother of one of the part- 
ners, and the brothers went to an attorney for 
advice, who declined to advise both of them, 
but sent away the partner and brought suit 
against the firm, the summons being served 
upon the brother alone, and judgment by de- 
fault was entered, such constituted an act of 
bankruptcy by the firm, under Act 1867, §§ 
35, 39.— In re Black, Case No. 1,457. 

Where a debtor is sued for a just debt, and 
interposes a groundless defense in such man- 
ner that another creditor, who brings suit 
later, is enabled to obtain a prior judgment 
and the appointment of a receiver, an intent to 
give a preference to the creditor in the latter 
suit must be inferred. — ^^''ight v. Muslow, Case 
No. 17,629. 

§ 245. — — Judgments by confession. . 

The bankrupt act, being within the powers of 
congress, is superior to state laws on the sub- 
ject; and judgments confessed in contravention 
of such bankrupt law are void. — Atkinson v. 
Purdy, Case No. 616. 

A warrant of attorney to confess judgment, 
executed by an insolvent within 60 days of 
filing a petition in bankruptcy, is void, and 
])roceedings founded thereon are of no effect 
(Act 1841).— McLean v. Lafayette Bank, Case 
No. 8.885. 

A judgment entered on a judgment bond 
given more than two months before bankruptcy 
cannot be assailed unless the jiidgment credit- 
ors, at the time the judgment bond was given 
by the debtor, had notice of a prior act of bank- 
ruptcy, or of the intention of the bankrupt to 
take the benefit of the act of 1841. — Lonergan 
V. Fenlon, Case No. 8,475. 

The giving of a note payable one day after 
date, with cognovit to confess judgment, to a 
creditor, with knowledge of insolvency, to se- 
cure an antecedent debt, is a fraudulent pref- 
erence, and the judgment and aU proceedings 
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thereunder are nullities. (Act 1867, § 35).— 
Fitch V. McGie, Case No. 4,835; Haughey v.. 
Albm, Id. 6,222; Zahm v. Fry, Id. 18,198. 

A judgment obtained against the bankrupt 
withm four months before the filing of a pe- 
tition in bankruptcy is void, where the judg- 
ment debtor was insolvent and confessed judg- 
ment with intent to give a preference, and the- 
judgment creditor had reasonable cause to be- 
lieve that such confession of judgment was- 
made in fraud of Act 1867; and where the 
judgment creditor has received the fund, less 
the costs of his action, he is liable for the- 
whole amount.— Street v. Dawson, Case No. 
13,533. 

A judgment confessed within two months be- 
fore filing the petition, where the bankrupts- 
had broken up their business, and all proceed- 
ings under it, are void.— McLean v. Lafayette 
Bank, Case No. 8,888. 



Proper procedure to restrain proceedings 
under an execution issued on a judgment by 
confession, which operates as a fraudulent pref- 
erence.— Irving V. Hughes, Case No. 7,076. 

A creditor who, with reasonable cause to 
believe the debtor insolvent, takes a judgment 
note more than six months before the petition 
is filed to secure an antecedent indebtedness 
cannot obtain a preference by the entry of a 
judgment and the levy of an execution on the 
debtor's stock of goods within such time. — In 
re Terry, Case No. 13,835. 

Warrants of attorney given to a creditor for 
antecedent debts with knowledge that the- 
debtor is insolvent are fraudulent, though given, 
more than two months before petition filed, 
(Act 1874.)— In re Herpieh, Case No. 6,418. 

The fact that the judgment was entered upon 
a warrant of attorney does not invalidate the 
lien if the creditor did not know of the failing 
circumstances of the debtor, and if it was not 
entered up "in contemplation of bankruptcv or 
insolvency."— In re Weeks, Case No. 17,350. 

A judgment taken contrary to Act 1867 is- 
not void unless a petition in bankruptcy is 
filed by or against the debtor within six months 
from its entry.— In re Fuller, Case No. 5,148. 

Where a warrant of attorney to confess judg- 
ment or a judgment note is given for full con- 
sideration, and not for an antecedent debt, to- 
one who had no knowledge of the debtor's in- 
solvency, the creditor may enter judgment and 
enforce the same after knowledge of the debt- 
or's insolvency if not assisted by the debtor, 
irrespective of the time when the warrant or 
judgment note was given. — Armstrong v. 




377; Blabon v. Hunt, Id. 1,455; Shimer v. 
Huber, Id. 12,787. CONTRA, see Golson v. 
Niehoff, Case No. 5,524; Hood v. Karper, Id. 
6,664; In re Lord, Id. 8,503; Clark t. Iselin, 
Id. 2,825; Ford v. Keys, Id. 4,933; Zahm v. 
Fry, Id. 18,198. 

The time to be taken at which to test the 
condition of the bankrupt, and the knowledge 
of the creditor, is the time when a confession 
of judgment was issued to enforce the claim; 
and where it does not appear that the bank- 
rupt was insolvent at the time tlie judgment 
was entered, the execution will be upheld, not- 
withstanding the debtor's insolvency at the time 
it was issued, and the creditor's knowledge 
thereof.— Field v. Baker, Case No. 4,762. 

A judgment confessed within four months of 
the filing of the petition by an insolvent debtor 
to a creditor having reason to believe him 
insolvent, though in consideration of a pre-ex- 
isting debt, is in fraud of the act. Act 1867,. 
§ 35.--Vogel y. Lathrop, Case No. 16,985. 
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A confession of judgment, followed by a 
seizure of the debtor's property \ipon execution, 
if made by an insolvent with a view to prefer 
the creditor, is an unlawful preference. — ^Webb 
V. Sachs, Case No. 17,325. 

The taking of a judgment upon a power of 
attorney is not the confession of a judgment, 
within the meanmg of Act 1867.— Stern v. 
Sehonfield, Case No. 13,377. 

See, also, ante, § 74. 
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§ 246. Adjnstmeut of mutual debts. 

A deposit of goods under a contract which 
will result in a debt brings the goods within 
the mutual credit laws of Act 1867 so that the 
bailee can set off his debt against the value of 
the goods.— Ex parte Caylus, Case No. 2,534. 

Where a bank holding the note of the bank- 
rupt received from him, in payment, with 
knowledge of his insolvency, a check on the 
bank, covering the amount of his deposit and 
a payment in cash, only the payment in cash 
is a fraudulent preference, as the transaction as 
to the check was a mere adjustment of mutual 
debts.— Hough v. First Nat. Bank, C^se No. 
6,721. 

Where a bank holding a note against the 
bankrupt, and also a deposit account in his favor, 
receives a check against the account to pay the 
note, with knowledge of the depositor's insol- 
vency, it is not a fraudulent preference, but an 
adjustment of mutual debts, within Rev. St. § 
5073.— Robinson v. Wisconsin Marine & Fire 
Ins. Co. Bank, Case No. 11,969. 

If a bank, after the commencement of pro- 
ceedings in bankruptcy, collects money upon 
drafts deposited with it by the bankrupt before 
that time, it may apply the money towards the 
payment of a note of the bankrupt held by it.— 
In re Farnsworth, Case No. 4,673. 

A deposit of securities by a customer of a 
bank, who had overdrawn his account, for the 
purpose of a loan from the bank to keep the 
account good, made a few days before bank- 
ruptcy proceedings were commenced against 
such customer, lieUl not in violation of the act 
—French v. First Nat. Bank, Case No. 5,100. 

Where a new account is opened with a debtor 
by a creditor knowing the debtor to be in fail- 
ing circumstances, under an agreement to ac- 
count for goods sent for sale by turning over 
cash or notes received therefor, the creditor 
cannot set off the amount due by him under 
such account against the amount due him on 
the old account.- In re Troy Woolen Co., Case 
No. 14,203. 

§ 247. Transfer of partner's interest. 

A transfer of assets of an insolvent firm to 
one member will not be sustained under Act 
1841, § 2, -where its effect is to give a prefer- 
ence to one class of creditors.— Collins v. Hood, 
Case No. 3,015. 

A bona fide transfer of partnership effects by 
one member of the partnership to another vests 
the title in the transferee as his separate estate. 
—In re Byrne, Case No. 2,270. 

Where one partner transfers his interest in 
the partnership effects to his co-partner, upon 
the promise of the transferee to pay the firm 
debts, and the latter buys no new stock or 
makes no effort to continue business, and files 
his petition in bankruptcy five days after such 
transfer, it will be regarded as having been- ac- 
cepted in contemplation of the transferee filing 
his petition, and is void as a fraud on the cred- 
itors of the partnership.— In re Byrne, Case No. 
2,2^0. 

Under Act 1867, the conveyance of the joint 
assets of an insolvent firm to a continuing part- 
ner is a fraudulent preference, and if made 
within four months of a petition in bankruptcy 
it may be eet aside by the joint creditors; but, 
Fed.Cas.Dig.— 11 



where the continuing partner has assumed the 
joint debts, such creditors may assent to the 
conveyance after petition, and come in with the 
separate creditors, and prove their debts 
against his estate.— In re Johnson, Case No, 
7,369. 

A sale by one partner to his copartner when 
the firm is insolvent and on the eve of bank- 
ruptcy will be set aside in favor of firm cred- 
itors. Act 1867, § 35.— In re Cook, Case No. 
3,150. 



Where property of an insolvent firm is sold 
within a month of the commencement of the 
proceedings, and the proceeds divided, and one 
partner, with his share, purchases property ex- 
empt by the state laws, such property is not ex- 
empt, but will be regarded as partnership as- 
sets.— In re ilelvin, Case No. 9,406. 

Where one partner was sued by a creditor,, 
and the other partner procured a delay of exe- 
cution, and bought his partner's interest in the- 
firm, without taking account of stock or debts,, 
and the money paid therefor was returned to* 
the buyer, who put it in the safe, from which. 
it was drawn by the seller from time to time,.- 
such sale is invaUd, and will be set aside at the 
instance of the assignee in bankruptcv, although^ 
such buyer claims that his purpose was to dis- 
continue business with his partner and protect 
himself.— Burrill v. Lawry, Case No. 2,199. 

Where partners, more than four months be- 
fore the commencement of the proceedings, 
transfer in good faith all their separate and? 
joint property to one partner, who undertook to> 
pay the firm debts, all the assets will be treated: 
as the separate assets of that partner.— In re 
Collier, Case No. 3,002. 

§248. Sale or mortgage by fraudulent 
vendee. 

A sale out of the usual coarse of business of 
all one s stock in trade to a person witli knowl- 
edge of the seller's insolvency is prima facie 
void, and a second purchaser with knowledge 
lias no better title.— Babbitt v. Walbrun, Case 
No. 69o. 

A second purchaser, who had knowledge of 
the bankrupt's failure, and that the seller held 
the goods under mortgage from the banknipt, 
does not get a good title.— Rison v. Knapp, 
Case No. 11,861. 

A bona fide purchaser, without notice, from 
a fraudulent vendee of the bankrupt, takes a 
good title as against his assignee.— Jarrell v> 
Harrell, Case No. 7,222. 

When it is sought to affect a second vendee 
with fraud, such fraud must be shown, and the 
mere fact, without more, that he knew that the 
sale by the bankrupt to the first vendee em- 
braced all of the stock of the seller, will not? 
make the purchase of the second vendee fraud- 
uknt m law.— Babbitt v. Walbrun, Case No, 

The mortgagee of a fraudulent transferee, in 
possession without notice, will be protected to- 
the extent of his mortgage.— Brooks v. D'Or- 
ville, Case No. 1,951. 

§ 249. Assignments for benefit of cred- 
itors—In general. 

See, also, ante, § 73; post, § 599. 

An assignment by an insolvent for the bene- 
fit of such creditors only as should sign a com-- 
promise agreement is void as against the as- 
signee.— In re Broome, Case No. 1,967. 

An assignment in trust, by an insolvent, with i 
power to sell within two years for the benefit 
of creditors who will accept 60 per cent, of" 
their claims, with a reservation in favor of the 
grantor of all property remaining after such' 
settlement, is void at common law, and under 
Act 1867, as having been made with intent to* 
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hinder, delay, and defraud creditors.— In re 
Beadle, Case No. 1,155. 

An assignment by an insolvent for benefit of 
certain creditors is void where the assignee has 
good reason to believe that the assignor is in- 
solvent, and in contemplation of bankruptcy. — 
In re Meyer, Case No. 9,515. 

A general assignment for creditors with pref- 
erences, if made within the prescribed time, is 
void under the bankruptcy acts. — Jackson v. 
McCulloeh, Case No. 7,140; Stobaugb v. Mills, 
Case No. 13,461. 

A general assignment for creditors, though 
without preferences, free from moral fraud, and 
valid under the state law, if made within the 
prescribed time, is void under the bankruptcy 
acts.— Barton v. Tower, Case No. 1,085; Mc- 
Lean V. Johnson, Id. 8,883; Same v. Meline, Id. 
8,890; Windsor v. Whiting, Id. 17,868; Hobson 
V. Markson, Id. 6,555; Barnewall v. Jones, Id. 
1,027; Globe Ins. Co. v. Cleveland Ins. Co., Id- 
5,486; MacDonald v. Moore, Id. 8,763; In re 
Temple, Id. 13,825; In re Beisenthal, Id. 1,236; 
Harding v. Crosby, Id. 6,050; Piatt v. Preston, 
Id. 11,219. CONTRA, see Anonymous, Case 
No. 467; Sedgwick v. Place, Id. 12,622; Farrin 
V. Crawford, Id. 4.686; In re Kintzing, Id. 7,- 
833; Langley v. Perry, Id. 8,067; Barnes v. 
Rettew, Id. 1,019; In re Wells, Id. 17,387; In 
re Marter, Id. 9,143. 

A general assignment for creditors, either 
with or without preferences, if valid under the 
state law, and made beyond the prescribed time, 
is not avoided by the bankruptcy acts.— In re 
Arledge, Case No. 533; In re Kimball, Id. 
7,770. 

§ 250. RiglLts and liabilities of gen- 
eral assignee. 

Moneys received under a voluntary assignment 
adjudged to be valid, by a receiver appointed by 
the bankruptcy court, should be distributed by 
him, and not by the assignees. — Sedgwick v. 
Place, Case No. 12,623. 

Where a trustee under a general assignment 
for creditors is chosen as assignee in subsequent 
bankruptcy proceedings, his acts as trustee, ner- 
formed in accordance with the deed of assign- 
ment before the bankruptcy, must be approved. 
^In re Walker, Case No. 17,063. 

The assignee under a general assignment for 
-creditors with preferences is not liable to the 
assignee in bankruptcy for money paid out in 
good faith by him under the assignment. — Jones 
V. Kinney, Case No. 7,473. 

An assignee for creditors who receives the as- 
signed property before proceedings in bankrupt- 
cy is not liable in trover where he sells the 
same, and pays over the proceeds under order 
of the state court, before suit brought against 
him bv the assignee in bankruptcy.— Oragin v. 
Thompson, Case No. 3,320. 

Where an assignee for the benefit of creditors 
notifies a sheriff, who has levied upon the prop- 
erty, of his claim, he has done all that he was 
bound to do to protect the property and is not 
liable to account for the property sold on exe- 
cution to a subsequent assignee in bankruptcy, 
where the assignment to him is subsequently 
set aside as in contravention of Act 1867. — Lin- 
.der V. Lewis, Case No. 8,362. 

Upon setting aside, in bankruptcy proceed- 
ings, an assignment for creditors made in good 
-faith, the assignee may be allowed reimburse- 
ment of his expenses; but he cannot be award- 
-ed compensation for services, except so far as 
the bankruptcy court can see that the estate 
will not be subjected to a double charge.— In 
re Kurth, Case No. 7,948. 

An assignee under a general assignment un- 
der a state law, which is avoided by proceed- 
ings in bankruptcy, will not be allowed com- 
pensation or expenses out of the fund. — In re 



Stubbs, Case No. 13,557; In re Cohn, Id. 
2,966. CONTRA, see Clark v. 3^Ia^s, Case No. 
2,830; MacDonald t. Moore, Id. 8,763; In re 
Lains, Id. 7,989; In re Kurth, Id. 7,948. 

Such assignee is entitled to expenses incurred 
in making sales of the property under orders of 
the bankruptcy court.— Clark v. Marx, Case No. 
2,830. 

2. Li ESS. 

See, also, post, §§ 300-303. 

§251. liiens in general. 

The proviso in Act 1841, § 2, embraces all 
liens, equitable and legal, which are valid by 
the lex loci contractus, and is not restricted to 
such as can be enforced by state laws. — Fletch- 
er V. Morey, Case No. 4,864. 

The word "lien" (Act 1841, § 2) embraces 
equitable as well as legal liens, and its mean- 
ing and application are to be ascertained by the 
laws of the several states. — ^Ex parte Genera! 
Assignee, Case No. 5,305. 

The assignee's title relates back to the date 
of filing the petition, and no creditor can there- 
after acquire a lien by attachment, judgment, 
levy, or otherwise on the property of the debtor 
belonging to him at the time of filing the peti- 
tion.— McLean V. Eockey, Case No. 8.801; In 
re Dey, Id. 3,870; Sicard v. Buffalo, N. Y. & 
P. Ry. Co., Id. 12,831; In re Tifft, Id. 14,034. 

Where, in the ease of a statutory lien, the 
statutorj' requisites are not complied with un- 
til after the filing of a petition in bankruptcy, it 
is not valid as against the assignee. — In re 
Sabin, Case No. 12,194. 

A lien which derives its existence from a state 
statute, a continuance of which is dependent 
upon the institution of a suit within a prescrib- 
ed period in the state court, is not preserved 
by proceedings m bankruptcy, no suit having 
been commenced in the state court, and no 
steps having been taken in the bankruptcy 
court equivalent to a suit within the time lim- 
ited by the statute. — In re Brunguest, Case No- 
2,055. 

The claim of a broader lien than the facts 
warrant will not affect the actual lien of the 
creditor.— -JIcKinsey y. Harding, Case No. 
8,866. 

§ 252. Amount of lien. 

The federal court will not take jurisdiction 
where the liens on the bankrupt's property will 
more than absorb it. — McLean v. liockey, Case 
No. 8,891. 

The assignee need take no proceedings in re- 
spect to personal property of the bankrupt mort- 
gaged beyond its value, and he has nothing to 
do but designate the exempt property. — In re 
Lambert, Case No. 8,026. 

When a parcel of the bankrupt's land is whol- 
ly absorbed by the first lien, the assignee is un- 
der no duty to ascertain the validity of subse- 
quent liens. —Mattocks v. Farrington, Case No. 
9,298. 

§ 253. Iiien by creditors' snit. 

A creditors' bill to subject to plaintiff's judg- 
ment property of defendant not liable to exe- 
cution at law creates a lien, where process was 
served before petition was filed to declare de- 
fendant a bankrupt. — Ex parte General As- 
signee, Case No. 5,305; Clarke v. Rist, Id. 
2,861. CONTRA, see Ex parte Waddell, Case 
No. 17,027; Smith v. Gordon, Id. 13,052. 

The mere filing of a creditors' bill against a 
bankrupt, without the service of an injunction, 
gives the complainant no such lien as will pre- 
vail over tiie rights of the assignee. — Case of 
Smith, Case No. 12,997. 

Until a receiver is appointed in a creditors' 
suit, there is no lien as against chattels which 
are subject to levy and sale on execution, which 
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<:an be upheld as against an assignee in bank- 
ruptcy.— Johnson V. Rogers, Case No. 7,408. 

:§ 254. Iiien for rent. 

The lien given a landlord for rent already due 
by the law of South Carolina is undisturbed by 
a decree declaring the tenant a bankrupt.— Wat- 
son V. Lemar, Case No. 17,287. 

The creditors cannot object to the enforce- 
Mient of such a lien on the ground that it will 
sacrifice the tenant's goods.— Watson v. Lemar, 
Case No. 17,287. 

ITie landlord's right to enforce the lien, is not 
affected by, the fact that he was preferred in a 
voluntary assignment by the tenant, and that 
he has expressed a willingness that the assignee 
should sell, and pay him his rent.— Watson v. 
Lemar, Case No. 17,287. 

Chattels of a bankrupt remaining, after the 
■decree, on the premises which the banlcrupt oc- 
■cupied, are liable to distress, even though the 
rent fall due after the decree.— In re Leppeiu, 
■Case No. 8,265. 

The landlord's lien given by Code Ya. c. 128, 
S 12, IS independent of proceedings by distress 
■n'arrant or attachment, and such lien is not 
made void by Act 1867 upon the bankruptcy of 
the tenant.— In re Wynne, Case No. 18,117. 

An agreement to pay in crops for rent of land 
and property purchased of the landlord will not 
^ive him a lien as against general creditors of 
the tenant— Brock v. Terrell, Case No. 1,914. 

Where the bankrupts, before petition filed, 
rented a storehouse, and the lessor, as each 
■quarter's rent became due, demanded the same, 
and forebore to distrain upon the request of the 
lessees, and with the understanding that the 
500ds of the lessees should be kept upon the 
premises so as at all times to be liable to dis- 
tress, the lessor's claim for such rent is enti- 
tled to preference, where it appears that he has 
m no manner waived his right to have his lien 
■enforced.— In re Rose, Case No. 12,043- 



A lien for rent due, or which may have ac- 
crued to the landlord, under the state law, is 
-enforceable in banlcruptcy (Act 1867).— In re 
Dunham, Case No. 4,145. 

The granting of the certificate of amount due, 
.and not the levying of the distress -warrant, be- 
fore the commencement of the bankruptcy pro- 
ceedings, gives the landlord a perfected hen. 
(Gross; St. 111. 1871, p. 412.)-In re Joslyn, 
Case No. 7,550. 

A landlord has no lien or preference over 
other creditors of the bankrupt in Pennsyl- 
vania, unless there has been before petition filed 
a seizure for rent, as required by the statute of 
%^^f,^^^^^- ^'^^ 1867.— In re Butler, Case No. 

The right to distrain for rent is a "lien," 
TVitiim Act 1867; and in Mississippi the land- 
lord is entitled to a preference for rent out of 
proceeds of sale of property on demised prem- 
ises, subject to his attachment made after the 
tenant became a bankrupt. Case No. 664 re- 
Tersed.- Austin v. O'Reilly, Case No. 665. 

A landlord has a lien, m South Carolina, on 
the personal property of the tenant, which is 
^ood for one year as against execution and 
other creditors and as against an assignee in 
bankruptcy.— In re Trim, Case No. 14,174. 

A landlord has no authority under a lease 
containing a covenant, constituting the rent a 
hen or mortgage upon alj goods, etc., on the 
premises, where such lease is void as to the 
creditors of the tenant, it not having been filed 
jjursuant to the state law regulating chattel 
mortgages.— In re Dyke, Case No. 4,227. 

A lien given by an express provision in a 
Jease on specified property on the demised prem- 
ises is valid against the lessee's assignee in bank- 
aruptey.— McLean v. Klein, Case No. 8,884. 
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Where the state law gives a landlord a lien 
upon the goods and chattels upon the demised 
premises for rent, he can have no lien upon the 
assets of a bankrupt for rent to accrue after an 
adjudication and the surrender of the premises 
by an assignee, and such a claim cannot be 
proven against the estate. Act 1867.- Bailey 
V. Loeb, Case No. 739. 

A stipulation in an unrecorded lease for a 
lien for rent upon all the fixtures and furniture 
m the store is binding as against the lessee's 
assignee only as to the goods, etc., in tlie store 
"'■ tlie time the lease was made.— In re Ecken- 
roth, Case No. 4,265. 

§ 255. Ziien on pledgea property. 

Persons paying drafts drawn for the price of 
goods shipped to the drawer, under an agree- 
ment that the goods should be pledged as se- 
curity therefor, have a lien as against the as- 
signee m bankruptcy of the purchaser.- Fletch- 
er V. Morey, Case No. 4,864. 

The assignment, transfer, and delivery of a 
lease by the lessor, to secure a debt created at 
such time, is valid as against the lessor's as- 
signee in bankruptcy.— Meadbr V. Everett, Case 
No. y,6lo. 

^ Where the pledge of property to secure a debt 
IS not prohibited by Act 1867, § 35, the rights 
of the parties will be determined under the gen- 
?n ono"'^^ ^° equity.— In re Peebles, Case No. 

The lien of a factor for his advancements and 
commissions is protected by the amendment to 
Kev. St. § 5128, which provides that nothing in 
that, section shall be construed to invalidate se- 
curities taken in good faith upon the making 
of a loan.— In re Roseberry, Case No. 12,052. 

A creditor having two distinct debts, and hold- 
ing property in pledge for one of them with 
power of sale existing at the date of the bank- 
ruptcy, may apply the surplus proceeds after 
paying the first debt to the pavment of the 
second.— Ex parte Whitmg, Case No. 17,573. 

The creditor who, without fraud, receives as 
security a pohcy of insurance, and pavs pre- 
miums thereon, is entitled to a pro rata value of 
the policy.— In re Shoenberger, Case No. 12,802. 

Where the assignee has received or collected 
securities pledged, the bankruptcy court may, on 
petition by the pledgee, direct the assignee to 
apply the proceeds for the benefit of the pledgee. 
—In re Wiley, Case No: 17,655. 

- A creditor holding security has not an absolute 
power over his securities, and the court will, 
pn application of the assignee, restrain the cred- 
itor from selling them.— The Skylark, Case No. 



A creditor applying to the bankruptcy court 
for an order to sell collaterals need not ascertain 
their value before proving his claim, but must 
prove his claim before the order to sell will be 
granted.— In re Bigelow, Case No. 1,396. 

The assignee is bound by the bankrupt's ac- 
quiescence in a sale of stocks by a secured cred- 
itor only where made before the commencement 
of the proceedings in bankruptcy.— Sparhawk 
V. Drexel, Case No. 13,204. 

A sale by a lien holder of property in his pos- 
session, belonging to the bankrupt, with knowl- 
edge that bankruptcy is imminent, will not be 
disturbed, if untainted by fraud, and a fair price 
IS obtained.— In re Roseberry, Case No. 12,052. 

A bailee who. agrees with the bailor that he 
will hold the goods for a certain time, and after- 
wards sell, and pay his claim against the bailor, 
has a right to sell after such time, though the 
bailor had in the meanwhile become bankrupt.- 
Ex parte Caylus, Case No. 2,534. 

One to Avhom stock is pledged to secure call 
loans need not upon the bankruptcy of the 
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pledgor obtain leave of court to sell the same, 
but he acts at his own risk.— in re Grinnell, Case 
No. 5,829; Id. 5,830. 

The bailee of an insolvent debtor's goods, who 
bestows labor upon them, knowing that the 
debtor has committed an act of bankruptcy m 
making the bailment, is entitled to a credit for 
the value of such services as against the claim 
of the assignee in bankruptcy for the goods or 
their value.— Catlin v. Foster, Case No. 2,519. 

§ 256. Maritime liens. 

The assignee takes the bankrupt's property 
subject to a maritime lien existing when the pe- 
tition was filed, and such lien may be enforced 
bv process in admiralty against the vessel after 
the filing of a petition in banliruptcy by its 
owner, and the bankruptcy court will accept 
the determination of the admiralty court as to 
the validity and amount of the lien.— The Iron- 
sides, Case No. 7,069. CONTRA, see In re 
People's Mail S. S. Co., Case No. 10,970. 

§ 257. Iiiens on bank stock. 

A bank whose by-laws provide that stock of 
stockholders shall be liable for their debts to the 
bank, has a lien upon the stock of a member 
of a bankrupt firm for either individual or^firm 
indebtedness.— In re Bigelow, Case No. 1,395. 

A bank, under a by-law prohibiting a trans- 
fer of stock by one indebted thereto, has a hen 
on stock to secure notes and general indebted- 
ness of a stockholder.- In re Morrison, Case No. 
9,839. 

Where a national bank has a lien under its 
by-laws on stock for the liabilities of the stock- 
bolder to the bank, it need not transfer the stock 
to his assignee in bankruptcy, as such lien was 
not defeated by the adjudication.— In re Dun- 
kerson. Case No. 4,156. 

§ 258. Meckanic's lien. 

The lien given by the local act to mechanics 
or material men is not opposed to the terms 
or policy of Act 1867, as it in no way prefers 
one creditor at the expense of another, or dimin- 
ishes the general assets of the debtor otherwise 
applicable to the payment of his general ered- 
itors.— In re Coulter, Case No. 3,276. 

A mechanic's lien given by the state law will 
be protected by the bankruptcy court, but only 
after discontinuance of proceedings m the state 
court.— In re Cook, Case No. 3,151. 

A lien attaches, under the New Jersey me- 
chanic's lien law, as of the time the labor is 
performed or materials furnished, which will be 
enforced by a court of bankruptcy, though the 
claim therefor is not filed until after the bauK- 
ruptcv proceedings were commenced. Case JSo. 
3,870* reversed.— In re Dey, Case No. 3,871. 

A mechanic's lien, under the Oregon statute, 
attaches from the time the work is done, or 
materials are furnished, conditioned upon filing 
the notice of such lien within three months from 
the completion of the building, and the com- 
mencement of bankruptcy proceedings between 
the time the work is done or materials are fur- 
nished and the filing of such notice does not 
affect the right of the lien creditor.— In re Coul- 
ter, Case No. 3,276. 

A mechanic's lien given by law, though not 
perfected by the filing of the account when the 
petition in bankruptcy was filed, may thereafter 
be enforced as provided by law.— Sabin v. Con- 
nor, Case No. 12,197. 



§ 259. Equitable liens. 

A covenant in a mortgage to keep the mort- 
gaged premises insured for the benefit of the 
mortgagee creates a specific equitable lien upon 
the insurance money, which is valid as against 
the assignee.— In re Sands Ale Brewing Co., 
Case No. 12,307. 

A written agreement for the entry of judg- 
ment, filed in court, in a suit in which defend- 



ant's property was attached, constitutes an equi- 
table lien against the property in the hands of 
his assignee, on his subsequent bankruptcy. — 
Parker v. Muggridge, Case No. 10,743. 

§ 260. Attackment liens — tTnder Act 
1841. 

All attachments of the property of the bank- 
rupt upon mesne process, after the commence- 
ment of the proceedings in bankruptcy, are 
avoided by the decree of bankruptcy; the prop- 
erty of the bankrupt being devested out of him, 
and vested in the assignee, when appointed, by 
mere operation of law.— In re Cheney, Case No. 
2,636. 

A lien by attachment is preserved by the act 
of 1841, equally with the lien by judgment. — 
Downer v. Brackett, Case No. 4,043. 

Pending proceedings in bankruptcy, either be- 
fore or after the decree, a prior attaching cred- 
itor cannot proceed in his suit to trial and judg- 
ment.— Ex parte Foster, Case No. 4,960; Ever- 
ett V. Stone, Case No. 4,577. 

Where an attaching creditor, who knows that 
the proceedings in bankruptcy have been insti- 
tuted, proceeds in his suit against the bank- 
rupt to judgment before an assignee is appoint- 
ed, it is a fraud upon the law, and, if such cred- 
itor obtains satisfaction of his judgment, he will 
not be allowed to retain the proceeds.— Es parte 
Foster, Case No. 4,960. 

Pending proceedings in bankruptcy, the bank- 
ruptcv court will enjoin further proceedings by 
an attachment creditor, but will allow such pro- 
ceedings to be continued until the discharge is 
obtained.— Ex parte Foster, Case No. 4,960. 

An attachment on mesne process, before com- 
mencement of bankruptcy proceedings, is inef- 
fectual to control the bankruptcy court, and 
further proceedings in the suit will be enjoined. 
—In re Bellows, Case No. 1,278. 

An attachment of property on mesne process, 
bona fide made, before a petition filed in bank- 
ruptcy by the debtor, is not a lien or security 
upon the property, within the intendment of Act 
1841, § 2, c. 9.— In re Bellows, Case No. 1,278- 

The lien given by an attachment on mesne 
process, if perfected by judgment and levy, i» 
protected, though the judgment was not obtained 
before the bankruptcy proceedings. (Act 1841). 
—In re Reed, Case No. 11,640. CONTRA, see 
Ex parte Foster, Case No. 4,960. 

An attachment on mesne process, made be- 
fore petition filed, where judgment was recovered 
and execution issued after petition filed, but 
before the decree in bankruptcy, constitutes a 
valid lien. (Act 184jl).— Haughton v. Eustis, 
Case No. 6,224. 

The lien of an attachment in Massachusetts 
is not an absolute lien, entitled to protection, 
but is contingent upon the creditor obtaining a 
judgment in the suit. (Act 1841).— In re Cook, 
Case No. 3,152. 

In the absence of fraud or collusion, a sale on 
execution of property seized before the filing of 
the petition which had been attached before the 
alleged acts of bankruptcy by mesne process will 
not be restrained.- (Act 1841).— Downer v. 
Brackett, Case No. 4,043. 

Whether, if the bankrupt fail to obtain hi& 
discharge, the attachment would be gone by the 
mere operation of the bankrupt act, or whether 
a judgment in personam may be rendered 
against him, quaire.— Ex parte Foster, Case No. 
4,960. 



§261. Under Act 1867. 

To constitute an attachment of personal prop- 
erty, the officer must actually take it into his 
custody and control; the mere taking of a re- 
ceipt for certain property, followed by a return 
that he had attached it more than four months 
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before the bankruptcy proceedings, though it 
would estop the receiptors from denying that 
there was an attachment, is not enough to cre- 
ate a lien as against the assignee in bankruptcy. 
—In re Ashley, Case No. 581. 

A creditor attaching lands of the bankrupt in 
a state court over four months before commence- 
ment of the proceedings may proceed to judg- 
ment and execution unless the assignee inter- 
venes.— Mattocks T. Farrington, Case No. 9,298. 

Where a garnishment in a state court of de- 
fendant's credits in a bank is discharged by his 
giving a bond required therefor by statute to 
satisfy the judgment, and the money is drawn 
"by him from the bank, and deposited with a 
third person as indemnity to the sureties of his 
bond, the assignee appointed in proceedings in 
"bankruptcy commenced against him more than 
£L year after the garnishment is not entitled to 
■an. injunction against further proceedings in the 
suit In the state court, nor to the money so 
•deposited, as assets of the estate; as the lien of 
the attaching creditor, acquired more than four 
months before the bankruptcy proceedings, was 
■not destroyed by the giving of the bond.— In re 
Albrecht, Case No. 145. 

Attachments in state courts of the property 
-of the bankrupt, brought within four months 
■of the commencement of proceedings in bank- 
ruptcy, are dissolved by the decree in bank- 
ruptcy as from the date of the petition.— In re 
Ellis. Case No. 4,400; In re Housberger, Id. 
^6,734; Pennington v. Lowenstein, Id. 10,938; 
In re Davis. Id. 3,616; Beers v. Place, Id. 1,233; 
Zeiber v. Hill, Id. 18,206; In re Preston. Id. 
11,394; Bracken v. Johnston, Id. 1,761; Rob- 
inson V. Tnttle, Id. 11,968; McCord v. McNeil, 
Id. 8,714; In re Peck, Id. 10,886, 

An attachment by trustee process, being a 
lien, under the Vermont laws, on the funds in 
i:he hands of the trustee, although without notice 
to the principal debtor, is a lien under mesne 
iprocess, saved by Act 1867.— In re Peck, Case 
No. 10,886. 

Attachment execution in Pennsylvania is final 
jirocess, and, as such, is not dissolved by section 
14, Act 1867.— Wilbur v. WUson, Case No. 
17,637. 

A sale of property under an attachment 
Brought within four months before the com- 
mencement of proceedings in bankruptcy gives 
the creditors no greater interest than if the 
•property remained in specie, and money arising 
from the sale of household furniture belongs to 
the bankrupt, such property being exempt.— In 
re Ellis, Case No. 4,400. 

The creditor is liable to the assignee in such 
■case for the proceeds of the attachment sale, 
though the assignee did not appear or defend 
the suit, or make any attempt to arrest the at- 
tachment' proceedings. — Bracken v. Johnston, 
Case No. 1,761. 

In such case the assignee's right is superior 
-to that of the attaching creditor, although the 
property was sold before commencement of the 
proceedings, and the proceeds paid over after 
the adjudication, but prior to the deed of as- 
signment.— McCord V. McNeil, Case No. 8,714. 
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A sheriff who, after the filing of an involun 
■tary petition, sells, as perishable, goods of the 
bankrupt attached in an action in the state 
•court,, before the filing of the petition, is liable 
for conversion, though he had no notice of the 
l)ankruptey proceedings, and sold under order 
-of court— Long v. Conner, Case No. 8,479. 

A sheriff who, in good faith, pays over the 
Kroceeds of an attachment sale, after proceed- 
ings in bankruptcy are commenced, is not liable 
to the assignee in trover.— Bradley v. Frost, 
■Case No. 1,780. 

P"or attachments are not discharged by Act 
3.867, in favor of a subsequent judgment and 



levy on the property already subject to the 
attachment to its full value, and such judg- 
ment creditors have no securitv.— In re 
Klaneke, Case No. 7,864; In re Steele, Id. 
lo,d45. 

^ The dissolution of an attachment by an ad- 
judication does not affect the priority of tlie 
attaching creditor who has prosecuted the suit 
to judgment and made an execution levy, and 
his lien thereunder will be considered as prior 
in time to that of creditors who have levied 
attachments intermediate the attachment and 
execution levy.— In re Steele, Case No. 13,345. 
The lien of process issued upon a judgment 
obtained in attachment proceedings relates 
back to the service of the process, as between 
judgment creditors, and Rev. St. § 5044, has 
no application thereto.— Hudson v. Adams, 
Case No. 6,832. 

In case of attachment of the bankrupt's prop- 
erty, the assignee can take advantage of any 
remedy open to subsequent attachment credit- 
ors.- Beers v. Place, Case No. 1,233. 

As against attaching creditors assignee has 
no right to attach moneys, released on giving 
bond and deposited to indemnify bondsmen.— 
In re Albrecht, Case No. 145. 

_ Attachments are dissolved by the proceed- 
ings without reference to the property on which 
they are levied, and an officer in possession 
under the attachment cannot retain the prop- 
erty until payment of his fees.— In re Stevens. 
Case No. 13.392, 

In the case of an attachment dissolved by 
the bankruptcy law there is no lien for th*e 
costs or disbursements.— In re Davis, Case No. 
^'y^lJ?L^^ Preston, Id. 11,394; In re Ward, 
Id. 17,145. 

The sheriff who has attached goods of the 
bankrupt has a lien for fees accruing up to 
the time of the filing of the petition in bank- 
ruptcy.- In re Housberger, Case No. 6,734. 

§ 262. Jndgments— Validity in general. 

See, also, ante, §§ 243-245. 

A judgment obtained bona fide before the 
petition is filed is a valid lien. (Act 1841, § 
2).— McLean v. Rockey, Case No. 8,891. 

A judgment upon property attached in 
Massachusetts is a lien (Act 1841, § 2), wholly 
unaffected by the proceedings in bankruptev 
when regularly obtained before petition, de- 
cree, or dischjurge in bankruptcy.- In re Cook, 
Case No. 3,152. 

Where, according to a state law, a judgment , 
becomes a lien on real estate by docketing the 
same, and the judgment is so docketed before 
petition is filed against the judgment debtor, 
the- lien thereby acquired is within the saving 
clauses of Act 1867, §§ 14, 20.— In re Smith, 
Case No. 12,973. 

A judgment obtained by default by a creditor, 
on a debt not yet payable, will be set aside at 
the suit of the assignee, though the circum- 
stances do not prove a prohibited preference.— 
Partridge v. Dearborn, Case No. 10,785. 



A hen on real estate lawfully obtained under 
a valid judgment by a creditor before the 
commencement of the proceedings against the 
judgment creditor is good against the assignee. 
—Webster v. Woolbridge, Case No. 17,340. 

Execution liens under judgments for just 
debts, obtained against the active and unjusti- 
fiable opposition of the debtor, before his bank- 
ruptcy, will be upheld against the assignee.— 
Piatt V. Stewart, Case No. 11,220. 

A judgment obtained against a debtor after 
an active contest and a levy upon his entire 
stock in trade, where the creditor has knowl- 
edge or reasonable cause to believe that the 
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debtor was insolvont. is a fraiiJulent prefer- 
once. — Liukman v. Wilcox, Case No. 8,374. 

A judgment, which is in fraud of Act 1867, 
taken by confession as collateral for the aggre- 
gate of several other valid judgments, does not 
aflfect their validity .—Yogel v. Lathrop, Case No. 
1G,985. 

The assignee is not bound by the amount 
found due the ward of the bankrupt in a suit 
in the chancery court commenced after the 
adjudication, to which he was not a party. — 
Bourne v. Maybin, Case No. 1,700. 



§263. 



Of state conrts. 



The federal court, in a suit by the assignee 
of a bankrupt, will not examine into the va- 
lidity of a judgment confessed by the bank- 
rupt in a state court, the jurisdiction of which 
is not denied.^Atkinson v. Purdy, Case No. 
(j]6. 

A judgment of a state court cannot be as- 
sailed in the bankrupt court, but the assignee 
and ci editors must resort to the state court, 
to test its validity. — In re Burns, Case No. 2,- 
1S2. 

•ludgments rendered in a state court cannot 
be corrected or annulled on petition in the 
bankruptcy court. — In re Dunn, Case No. 4,172. 

The district court cannot go behind a judg- 
ment of a state court and inquire into the con- 
sideration of the debt upon which it was 
founded. — ^MeKinsey v. Harding, Case No. 8,- 
866. 

The district court in bankruptcy may declare 
the lien of a judgment of a state court void 
as against general creditors if it is an unlaw- 
ful preference under Act 1867.— In re Mallory, 
Case No. S.991. 

The district court in bankruptcy has no juris- 
diction on petition to set aside, as procured by 
fraud and collusion, a judgment against the 
bankrupt "rendered by a court having jurisdic- 
tion of the parties and subject-matter. — ^In re 
Lodi Land & Lumber Co., Case No. 8,461. 

Sufficiency of evidence to show fraud or col- 
lusion in the obtaining of a judgment under 
which execution was levied before the com- 
mencement of the bankruptcy proceedings. — 
In re Jloulton, Case No. 9,885. 

§ 264:. Property suTiiect to Hem. 

Property held by purchasers from the. bank- 
rupts in fraud of Act 1867 (14 Stat. 517), at 
the time of the judgment, is subject to the 
judgment lien, for the legal title has not 
passed, and the proceeds of such property in 
the hands of the assignee are alike liable. — ^In 
re Badenheim, Case No. 716. 

Property which the bankrupt held after the 
rendition of the judgment, and before the com- 
mencement of proceedings in bankruptcy, and 
which might at the time have been levied upon 
and sold for the payment of the judgment, is 
subject to the judgment lien. — In re Baden- 
heim, Case No. 716. 

A lien obtained by a judgment or levy of 
execution on property fraudulently assigned is 
A'alid as against the assignee in bankruptcy of 
the debtor where they are obtained before the 
commencement of the proceeding. — Johnson v. 
Rogers, Case No. 7,408. 

An assignee taking property from a trustee, 
who held under a void assignment for credit- 
ors, takes subject to the liens of judgment 
creditors accruing subsequently to the assign- 
ment, and before the commencement of bank- 
ruptcy proceedings. — In re Beadle, Case No. 1,- 
155. 

Liens of judgments obtained after the execu- 
tion of a general assignment, valid by the state 
laws or at common law, which is set aside at 
the instance of the assignee in bankruptcy as 
in contravention of the bankruptcy act, are not 



valid against him where they would not have- 
attached had the assignment been allowed to> 
stand. — In re Beisenthal, Case No. 1,236; In 
re Walker, Id. 17,063; Belden v. Smith, Id. 
1,242; In re Temple, Id. 13,826; In re Crough- 
well, Case No. 3,440. 

An assignee in bankruptcy who procures aii 
assignment to be set aside as in contravention 
of the bankruptcy statutes takes title from the 
assignee under the general assignment, and an 
adjudication in favor of a sheriff at the suit 
of such general assignee, that an assignment 
of property, levied on by the sheriff under exe- 
cution, was fraudulent and void, binds also- 
the assignee in bankruptcy appointed on pe- 
tition of tlie creditors of the assignor, and the 
sheriff is entitled to enforce his lien as against 
the assignee in bankruptcy. — In re Beisenthal, 
Case No. 1,235. 

The commencement of proceedings in bank- 
ruptcy does not, of itself, dissolve an attach- 
ment granted within the time prohibited by 
law. The adjudication alone has that effect,, 
and the deed of assignment relates back and 
vests the title of the property in the assignee, 
as of the date of filing the petition, and there 
is no time at which the lien of a judgment, 
rendered subsequent to the attachment, can 
attach to such property. — In re Badenheim, 
Case No. 716. 

Where, in a suit commenced by attachment, 
a judgment and an order of sale have been ob- 
tained before petition filed in bankruptcy, the 
judgment lien is not invalidated, though no ex- 
ecution has issued. — Shelley v. EUiston, Case 
No. 12,750. 

The dissolution of an attachment on the prop- 
erty of the bankrupt, by proceedings in bank- 
ruptcy, does not enlarge the liens of judg- 
ments or change their place as to the order in 
which they are to be satisfied. — In re Nelson, 
Case No. 10.100. 

Where judgments have been obtained against 
each of two partners in trade, by a separate 
creditor of each, before the commencement of 
bankruptcy proceedings, and the firm property is 
sold under execution issued on the separate 
judgments and purchased by an agent of the 
plaintiff in the separate suits, neither he nor 
his assignee is entitled to hold the property as 
against the assignee in bankruptcy of the firm. 
— Osborn v. McBride, Case No. 10,593. 

A creditor who is precluded from assailing 
an assignment as fraudulent cannot obtain a 
lien on the property which will be valid as 
against the assignee in bankruptcy. — Johnson 
V. Rogers, Case No. 7,408. 

§ 265. Lien under execution — ^Validity in 
general. 

An execution levied previous to an act of 
bankruptcy, if real and bona fide, gives a lien. 
— Barnes v. Billington, Case No. 1,015. 

A bona fide entry of judgment and levy of 
execution before proceedings in bankruptcy are 
instituted is not affected thereby. (Act 1867). 
— In re Bernstein, Case No. 1,350. 

Judgment creditors, obtaining an advantage 
by execution and levy, will be protected, al- 
though at the time they may have had doubts 
as to the debtor's solvency. — In re Kerr, Case 
No. 7.728. 

An honest execution, levied before petition is 
filed in bankruptcy, is unaffected thereby, and 
the sheriff may proceed thereunder.— Goddard 
v. Weaver, Case No. 5,495. 

A fraudulent preference is created where am 
insolvent debtor suffers his property to be 
seized on execution by a creditor who has. 
reasonable cause to believe the debtor to be 
insolvent at the time, with intent to give a 
preference, and the assignee may i*ecover the 
value of the property seized. — In re Ballou, Case 
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No. 818; Haskell v. Insalls, Id. 6,103; Christ- 
nian v. Haynes, Id, 2,703. 

Executions are valid if the creditor had no 
reasonable cause to believe the debtor insolvent 
•when they -were taken out. — In re Black, Case 
No. 1,458. 

A lien acquired by judgment, execution, and 
levy before the bankruptcy is enforceable 
against the proceeds of the property, where an 
appeal taken by the bankrupt did not operate 
as a stay, the bankrupt not having executed 
the necessary bond. — In re Gold Mountain Min. 
Co., Case No. 5,515. 

The right of an execution creditor or a land- 
lord, upon a warrant of distress, is paramount 
to that of the assignee, where the execution or 
warrant of distress was issued before the com- 
mencement of proceedings in bankruptcy. — 
Wilson T. Childs, Case No. 17,796. 

§ 266. — — Wiiat property snTjJect to 
levy. 

Where a mortgagee takes possession of chat- 
tels on a default in payment of the mortgage, 
the mortgagor has no interest therein subject 
to levy on execution. — In re Wrisley, Case No; 
18,103. 

Upon the avoidance of a general assignment 
as in violation of the bankrupt law which was 
valid under the state law, the title of the as- 
signee in bankruptcy dates back to the time of 
the voluntary assignment, and cuts off the 
levies of judgment creditors after such time. — 
In re Beisenthal, Case No. 1,236; In re Walker, 
Id. 17,063; Linder v. Lewis, Id. 8,362; Waring 
V, Buchanan, Id. 17,176. CONTRA, see Mc- 
Lean .V. Meline, Case No. 8,890; MacDonald 
V. Moore. Id. 8,763. 

A judgment cifeditor is entitled to take on 
execution only what belongs to his debtor, and 
the property in his hands is subject to all tiie 
equities to which it was liable in the hands of 
the debtor.— Everett v. Stone, Case No. 4,577. 

§ 267. Necessity of levy. 

Where, before an involuntary petition is filed, 
a sheriff has levied one execution, and receives 
another for levy, there is a constructive levy 
under the second, so that a valid lien is acquired 
under each. — In re Smith, Case No. 12,974. 

Where, under the local law, an execution in 
the hands of the sheriff is a lien on the debtor's 
personal property for 90 days, if a petition is 
filed within such time the lien is transferred to 
the property in the hands of the .assignee. — ^In 
re Weeks, Case No. 17,350. 

A direction by the execution to the sheriff 
"to hold the execution, but not to levy for a 
few days, or until further orders," does not 
impair the lien. — In re Weeks, Case No. 17,- 
350. 

An execution in the hands of the sheriff in 
New York before voluntary petition filed, though 
not levied, binds leviable personal property as 
against the assignee. — In re Paine, Case No. 10,- 
073; In re Stockwell, Id. 13,464; In re Whee- 
ler, Id. 17,490. CONTBA, see In re Rust, 
Case No. 12,171. ■ 

Where the goods of a debtor are in the pos- 
session of the sheriff under an attachment, an 
execution in favor of another is a lien thereon 
from its delivery to the sheriff as against the 
assignee in a subsequent bankruptcy, though 
the attachment be vacated by the bankruptcy 
proceedings. — In re Hull, Case No. 6,85,7. 

The lien of a prior unlevied execution is de- 
vested by a seizure of goods by a marshal under 
warrant in bankruptcy proceedings. — ^In re Tills, 
Case No. 14,052. 

§ 268. Time of levy. 

The petitioner's property ia a voluntary pro- 
ceeding remains subject to execution until 



the adjudication. (Act 1841).— Ex .parte Beu- 
net. Case No. 1,309; Dudley's Case, Id. 4,114. 

A sale of the debtor's land on an execution, 
levied after, though the judgment was entered 
before, the filing of the petition in bankruptcy, 
will not pass titie as against the assignee under 
Act 1867.— Pennington v. Sale, Case No. 10,- 
939; Davis v. Anderson, Id. 3,623; Russell 
V. McCord, Id. 12,157. 

The issuing of a writ of fi. fa. upon a judg- 
ment recorded against the defendant in 1861 
does not create such a lien upon his real estate 
in North Carolina as will be enforced by the 
bankruptcy court, when the defendant has been 
subsequently declared a bankrupt so late as 
1868.- In re Mcintosh, Case No. 8,826. 

On the question of priority between a peti- 
tion in bankruptcy and an execution, both 
marked as filed at tiie same hour, held, that the 
actual time of filing might be shown by parol. 
—In re Roberts, Case No. 11,896. 

The fact that plaintiff sued out his execution 
immediately upon the rendering of the judgment, 
and defendant filed his bankruptcy on the same 
day, will not affect the lien of the execution 
where there was no collusion.— Witt v. Hereth, 
Case No. 17,921. 

§ 269. Validity of levy. 

The validity of a levy which is valid under the 
state law, being a matter of record, is conclu- 
sive, and cannot be inquired into in bankruptcy 
proceedings, and, if it is false, the oflScer must 
answer for the same in an action by the proper 
party .^Armstrong v. Ridkey, Case No. p4G. 

Levy of execution on bankrupt's personalty 
will be declared void on petition of assignee 
where not in conformity to state laws under 
which it was made. — ^Beers v. Place, Case No. 
1,233. 

A levy upon the stock of goods in the bank- 
rupt's store, where the sheriff puts a custodian 
in charge, but does not close the store, is valid. 
— In re Hughes, Case No. 6,843. 

§ 270. "Waiver of levy. 

A levy which has been relinquished before 
the filing of the petition creates no lien upon the 
property, as against the assignee.— Sage v. Wyn- 
koop. Case No. 12,215. 

§ 271. Supplementary proceedings. 

A judgment creditor does not acquire a lien 
protected under the bankrupt law by commenc- 
ing proceedings supplementary to execution. 
Until the apiwintment of a receiver, his right 
is not a lien, within the meaning of the bank- 
rupt law.— In re Wheeler, Case No. 17,490. 

§ 272. Miscellaueons cases. 

Where the bankrupt, after filing his peti- 
tion and before adjudication, became entitled 
to property as heir of one to whom he was in- 
debted, the assignee should receive the same 
diminished by the amount of such debt. (Act 
1841).— Ex parte NewhaU, Case No. 10,159. 

Where contractors for prison labor file a 
petition in bankruptcy, owing a debt to the 
prison agent under a contract containing a 
provision, in accordance with the state law, 
that any debt which may become due shall be 
a lien in favor of the state upon the machinery 
used in the performance of the contract upon 
the prison premises, and that such lien shall 
continue during the contract, and until any debt 
owing thereunder shall be paid, the claim of the 
prison agent to such a lien is valid. — In re Burt, 
Case No. 2,209. 

A creditor who has advanced money to raise 
a valid attachment, made more than four 
months prior to the bankruptcy proceedings, re- 
tains a lien therefor, although sudi advances 
were a part of a consideration for a conveyance 
which was a fraudulent preference. — Robinson 
V. Tuttle, Case No. 11,968. 
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An assignment of a permit to cut timber, and 
a conreyanee of the timber by the banlirupt, 
to secure advances made before petition filed, 
glTcs a valid lien. — In re Gregg, Case No. 
S,796. 

Otherwise as to advances made after the peti- 
tion was filed, but in ignorance thereof. — In re 
(Gregg, Case No. 5,796. 

One who advances money to drive the logs 
±o market on the security of the assignment 
as entitled to be subrogated to the rights of the 
assignee under such assignment- — In re Gre^, 
43ase No. 5,796. 

3. Remedies of Parties. 

§273. Waiver of lien. 

A creditor, by filing a petition for an adjudica- 
tion in bankruptcy without reference to a lien 
lield by him, waives such lien. — In re Bloss, 
Case No. 1,562. 

A lien on land is not affected by the taking 
of a mortgage on personal property to secure 
the same claim. — In re Hutto, C5ase No. 6,960. 

A person's rights as mortgagee of a stock of 
^oods are not impaired by a sale to him which 
is void under section 35, Act 1867. — In re Kah- 
ley, Case No. 7,593. 

The fact that an attorney, in drawing the 
bankrupt's inventory, includes certain notes in 
his possession, does not estop him from claim- 
ing a lien thereon for legal services. — In re 
Brown, Case No. 1,984. 

"Where a creditor to whom the fraudulent 
preference has been made by a default judg- 
ment submits himself to the jurisdiction of the 
bankruptcy court, the court will control the pro- 
ceeds of sale on execution by summary process. 
— In re Black, Case No. l,4o7. 

§ 274. Remedies of general creditors. 

A creditor has a right to sue to set aside a 
fraudulent conveyance by the bankrupt only 
where the assignee refuses to do so. — ^Freelander 
V. Holloman, Case No. 5,081. 

Creditors may impeach for fraud or irregu- 
larity a judgment obtained against the bank- 
rupt before petition filed, where the judgment 
debt is offered for proof. — ifix parte O'Neil, 
€ase No. 10,527. 

A bill by creditors to restrain defendant from 
disposing of goods charged to have been fraudu- 
lently transferred to him by the bankrupt may 
be sworn to by an agent. — In re Fendley, Case 
JSTo. 4,728. 

-J 275. Reimbursement of fraudulent 
transferee. 

One compelled to surrender to the assignee 
•property purchased with knowledge that it was 
fraudulently conveyed is not entitled to reim- 
bursement for improvements, or for money ad- 
vanced to i-educe incumbrances. — ^In re Mead, 
Case No. 9,365. 

S 276. Remedies of lien creditors in gen- 
eral. 

Where a lien, or equitable claim, constituting 
a charge in rem, is a matter of agreement, it 
will be enforced in equity, not only upon real 
estate, but also upon personal estate, or money, 
in the hands of a third person; and against the 
party himself, or his personal representatives, 
or persons claiming under him, or assignees in 
bankruptcy. — ^L^letcher v. Morey, Case No, 
4,864. 

A creditor holding security cannot enforce his 
security after the commencement of the pro- 
ceedings, until he first prove his debt, and 
receive permission of the bankruptcy court; and 
where he proceeds without authority of court 
the sale will be set aside, or, upon application, 
for good cause, the court maj' confirm the sale 
upon terms after the debt is properly proved. — 



Lee V. Franklin Ave. German Sav. Inst., Case 
No. 8,188. 

A lien creditor cannot be required to sur- 
render the property pledged until his liability or 
debt is discharged.— In re Buse, Case No. 2,- 
221; Cadmus t. Beman, Id. 2,281. 

A creditor secured by mortgage may apply 
to the bankruptcy court to have the proirerty 
sold and the proceeds applied on his debt. If 
insufficient to extinguish it, he may prove for 
the unpaid part.— In re Stewai-t, Case No. 13,- 
418. 

A mechanic's lienor cannot proceed in the 
state court, after x>etition in bankruptcy is filed, 
without leave of the bankruptcy court. — In re 
Cook, Case No. 3,151. 

§ 277. Power of state court. 

TSTiere the creditor commences suit in the 
state court to foreclose the mortgage before the 
assignee files a suit to set it aside as a fraud 
upon the law, the state court will have the 
right to decide the matter, to the exclusion of 
the federal courts. — ^Yeadon v. Planters' & 
Mechanics' Bank, Case No. 18,130. 

A lien under the state law may be enforced 
by the state court, but the state court has no 
jurisdiction of a suit by the assignee in bank- 
ruptcy to set aside such a lien for fraud in its 
creation. — McLean v. Lafayette Bank, Case No. 
8,885. 

The state court out of which an attachment 
has issued is not bound to take judicial notice 
that the debtor has been adjudicated a bank- 
rupt. — Johnson v. Bishop, Case No. 7,373. 

§ 278. Ascertainment, adjustment, and 
liquidation of liens. 

A receiver will be appointed for property in- 
cumbered by liens before the court for adjust- 
ment, although the bankrupt has relinquished 
possession to a prior incumbrancer. — ilcLean v. 
Lafayette Bank, Case No. 8,887. 

A prior lien gives a prior claim, and the dis- 
trict court in bankruptcy may ascertain and 
liqxiidate such a lien. — In re Winn, Case Xo. 
17,876. 

T\Tiere, under an agreement of the execution 
creditor, the property levied on passes into the 
hands of the assignee in bankruptcy without 
prejudice to such prior lien, under the levy, as 
may be sustainable, the assignee and the reg- 
ister will, at the instance of the execution cred- 
itor, expedite the proceedings for such a deci- 
sion, but such proceedings cannot be conducted 
on ex parte affidavits. — In re Beck, Case No. 
1,205. 

The bankruptcy court has jurisdiction to de- 
termine the question of lien, on petition by a 
chattel mortgagee, though he has not proved his 
debt in bankruptcy. — ^in re High, Case No. 6,473. 

Property levied on under execution was, by 
order of the bankruptcy court, delivered to the 
assignee, and by him sold subject to the deter- 
.mination as to the validity of the lien claimed 
by the creditor, and the assignee filed a peti- 
tion praying that the lien be declared void, and 
the creditor's answer prayed that it might be 
held valid. Held that, as the matter was brouj^ht 
up by petition instead of by bill in equity, the 
proceedings were irregular and void. — In re Bal- 
lon, Case No. 818. 

In the case of vendor's liens on the bankrupt's 
real estate and liens attaching prior to the title 
of the vendor, resort must be had to a proceed- 
ing in equity to determine the title and rights of 
the parties. — Ex parte Drewry, Case No. 4,081. 

When incumbrances have been paid upon a 
particular parcel of land for the benefit of sub- 
sequent grantees of different interests in the 
same, the sum so paid is chargeable, in the in- 
verse order of alienation, to the most recently 
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acquired interest. — ^In re Longfellow, Case No. 
S,486. 

The remedy to have an unrecorded mortgage 
of the bankrupt's property declared and en- 
forced as a prior lien is by action or suit, and 
not by petition.— Barstow v. Pecbham, Case No. 
1,064. 

§ 379. Marslialing; of assets and. secnri- 
ties. 

A mortgage givpn on both land and personalty 
■will be enforced as to the land first, where there 
.are other liens on the personalty. — McLean v. 
Xiafayette Bank, Case No. 8,889. 

An assignment of a fund deposited by a for- 
■eign insurance company as required by the 
statute of Mississippi, though made within four 
months of an adjudication in bankruptcy, held 
not void as to foreign creditors. — Firemen's Ins. 
■Co. T. Hemingway, Case No. 4,797. 

A lien which is attached to the proceeds of 
'Sale of two classes of debtors' property, and 
which is superior to all other liens, will be paid 
«s far as possible out of the fund on which it 
is the only lien.— In re Bowler, Case No. 1,735. 

In the case of a creditor having several secu- 
-rities, the bankruptcy court may so marshal the 
assets as to require such creditor to foreclose a 
mortgage, which was one of the securities, be- 
fore resorting to the general fund. — ^In re Saut- 
ioff, Case No. 12,379. 

•^ 280. Foreclos'tire of mortgage^tii gen- 
eral. 

On the bankruptcy of the mortgagor, where 
the mortgagee was given a power to sell, the 
bankruptcy court has exclusive jurisdiction to 
determine the rights of the parties. — Lockett v. 
Hill, Case No. 8,443. 

The bankruptcy of the mortgagor will not de- 
Test the state court of the jurisdiction of a fore- 
•closure suit already at issue, and it may proceed 
to decree a sale; and where the property is clear- 
Jy of less value than the lien the federal court 
will order the assignee to sell the same. — ^In re 
Irving, Case No. 7,073; Getz v. First Nat. Bank 
■of Washington, Id. 5,374. 

A suit in the state court to foreclose a mort- 
■gage given by the bankrupt, commenced after 
the adjudication, without permission of the bank- 
ruptcy court, is not a contempt of its authority, 
4ind the proceedmgs are not void. — ^In re Mol- 
ler, Case No. 9,700, affirming Case No. 9,699; 
In re O'Malley, Id. 10,507a. 

The foreclosure of a mortgage on bankrupt's 
■estate is not within summary jurisdiction of the 
"bankruptcy court, under Act 1867, § 1. — ^In re 
Oasey, Case No. 2,495. 

A bankrupt court, which first takes jurisdic- 
tion by ordering a sale of mortgage premises dis- 
charged of liens, thereby ousts the state courts 
of jurisdiction to foreclose the mortgage. — In re 
Devore, Case No. 3,847. 

A junior mortgagee, purchasing at a fore- 
■closure sale, is not entitled to rents collected 
by the assignee of the mortgagor pending the 
foreclosure, or to reimbursement of the amount 
paid by him for taxes. In re Foster, Case No. 
4.963, affirmed.— Foster v. Rhodes, Case No, 
4,981. 

A decree of foreclosure against one adjudi- 
cated a bankrupt, where his assignee was not 
made a party, will not extinguish the right of 
redemption, and a purchaser under sale by order 
of the bankruptcy court is entitled to redeem, 
notwithstanding title by possession and payment 
of taxes under state law.— Barron v, Newberry, 
Case No. 1,056. 

"Where a foreclosure suit is commenced in the 
state court after petition in banlirnptcy is filed, 
and proceeds to a decree before the assignee is 
appointed, the assignee's right of redemption is 
cut off.— Sedgwick v. Grinnell, Case No. 12,612. 



The lien of a mortgage creditor on the real 
property of a bankrupt is not lost by his failure 
to prove his debt, so that after the end of the 
proceedings in bankruptcy he cannot enforce his 
lien.— Wicks v. Perkins, Case No. 17,615. 

§ 281. — — Zieave to foreclose. 

After proceedings in bankruptcy commenced, 
a mortgagee cannot take possession of property 
under his mortgage, or foreclose the same in 
the state court, where the assignee objects. — 
Hutchings v. Muzzy Iron Works, Case No. 
6,952. 

Though notes secured by a deed of trust 
mature before the adjudication, the bankruptcy 
court has custody of the estate, and the trustees 
cannot foreclose or sell without its consent. — 
Dooley v, Virginia Fire & Marine Ins. Co., 
Case No. 3,998. 

A sale of the bankrupt's property in proceed- 
ings to foreclose a mortgage commenced in the 
state court after petition in voluntary proceed- 
ings was filed, with knowledge thereof, and with- 
out obtaining permission of the bankrupt court, 
is a nullity.— Phelps v. Sellick, Case No. 11,079. 

A sale by the trustee under a trust deed of 
property of the bankrupt on direction of the 
creditor, without permission of the bankruptcy 
court, will be set aside on application of the as- 
signee.— In re Davis, Case No. 3,618. 

A mortgagee cannot apply for leave to fore- 
close his mortgage in another court without 
proving his debt in bankruptcy as a secured 
claim.— In re Sabin, Case No. 12,193. 

The petition in such case must be full and ex- 
plicit, and signed and verified in the manner- 
usual in other cases.— In re Sabin, Case No. 
12,193. 

A petition for leave to foreclose a mortgage 
wiU be dismissed where it is not shown that 
the assignee was given notice, and the debt has 
not been proved.— In re Frizelle, Case No. 5,133. 

A mortgagee will not generally be permitted 
to foreclose in a state court, but should invoke 
the summary power of the bankrupt court to 
sell the property, or, where the validity of the 
mortgage is denied, should proceed by bill in 
the district or circuit court,— In re Sacchi, Case 
No. 12,200. 

Where the validity of a mortgage given by the 
bankrupt is not questioned, and the premises 
are worth less than its amount, the bankruptcy 
court may properly allow the mortgagee to fore- 
close.— In re Iron Mountain Co., Case No. 7,065. 

Where the value of the bankrupt's property 
mortgaged exceeds the mortgage, or where its 
validity or amount is disputed, the bankrupt 
court will refuse to permit foreclosure in the state 
court.— In re Iron Mountain Co., Case No. 7,065. 

§ 282. — ^ Restraining foreclosure and 
sale. 
Proceedings in a foreclosure suit begun in a 
state court after adjudication of the bankruptcy 
of the mortgagor, and the appointment of an as- 
signee, are void, and a final injunction will be 
granted by the bankraptcy court restraining the 
same. — ^In re Brinkman, Case No. 1,884. 

An assignee cannot have an injunction against 
foreclosure in a state court of a mortgage against 
the bankrupt where he appeared, and permitted 
the proceedings to final adjudication, and no in- 
jury is done thereby to the bankrupt estate. — 
Augustine v. McFarland, Case No. 648. 

Foreclosure suits in the state court will be en- 
joined by the bankruptcy court at the suit of 
the assignee, who denies the right of a national 
bank, the mortgagee, to make the loan in ques- 
tion, though the expenses of litigating the ques- 
tion will be greatly increased.— In re Duryea, 
Case No. 4,196. 

In a bankruptcy proceeding an injunction was 
issued staying the foreclosure of a mortgage 
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siven by the bankrupt, and tlie mortgagee ap- 
plied to set aside the stay, that the property 
might be sold under decree in the foreclosure 
suit, EcW, that the register Tvould be appointed 
special custodian of the property to sell the 
same, and receive the ptoceeds, subject to the 
order of the court. — In re Hanna, Case No. 
G,02G. 

The circuit court of one district, in a suit by 
an assignee appointed by a district court in an- 
other state, cannot enjoin a suit to foreclose a 
mortgage in the state court of a third state. — 
ilarkson v. Heaney, Case No, 9,098, 

On petition by mortgagees in a foreclosure pro- 
ceeding to set aside an injunction issued by the 
bankruptcy court, the register will be authorized 
to sell the property free of incumbrances, and 
receive the proceeds subject to order of court. — 
In re Hanna, Case No. 6,026. 

A suit commenced in a state coiirt, after ad- 
judication, to enforce mortgages on property in 
possession of the assignee, may be enioined. 
Case No. 7,725 affirmed. — In re Kerosene Oil 
Co., Case No. 7,726. 

An injunction issued to stay a mortgage fore- 
closure in the state court will be dissolved wherf 
it appears that the property is of no value be- 
yond the admitted incumbrances. — In re O'Hal- 
ley, Case No. 10,507a. 

Where the purchaser of propeily of the bank- 
rupt under a power of sale in a mortgage before 
the adjudication refuses to complete the pur- 
chase, and the property is thereafter, and after 
the adjudication, offered for sale, the bankruptcy 
court may enjoin the sale, — ^\Yhitman v. Butler, 
Case No. 17,579. 

§ 283. Sale on execution. 

A sale by an execution creditor, without leave 
of court, after the filing of a petition in bank- 
ruptcy, passes no title. — ^The Skylark, Case No. 
12,929. 

A sale of the bankrupt's property made after 
the petition was filed, but under an execution 
levied before the petition was filed, may be set 
aside or confirmed, m the discretion of the bank- 
ruptcy court. — In re Hufnagel, Case No. 6,837. 

A purchaser at sheriff's sale, after proceedings 
commenced in bankruptcy, where the levy was 
made prior thereto, will acquire a good title, not- 
withstanding that the judgments under which 
the sale took place are afterwards declared void 
as in fraud of the act. — Zahm v. Fry, Case No, 
18,198. 

A sheriff who levies an execution upon and 
sells property of the bankrupt after petition filed 
is liable to the assignee for the proceeds, though 
he pay them over to the creditor before re- 
ceiving notice of the bankruptcy. — Miller v, 
O'Brien, Case No. 9,586. 

The fact that the sheriff had seized the prop- 
erty, and held it, or its proceeds, under an at- 
tachment made a few days before the proceed- 
ings were instituted, will make no difference in 
the rule to be applied, as the attachment was 
dissolved by Act 1867, and the assignee's title 
vested as of the time of the commencement of 
the bankruptcy proceedings. — Miller v. O'Brien, 
Case No. 9,586, 

A party holding a judgment entered in an 
action for tort after commencement of the pro- 
ceedings need not apply to the bankruptcy court 
for leave to enter execution, — ^Black v, McClel- 
land, Case No, 1,462. 

Where a person mortgaged his property, waiv- 
ing all his homestead rights and his right to a 
discharge in bankruptcy, and his assignee in 
voluntary bankruptcy left the property in such 
person's hands as custodian until he could pro- 
cure the schedules and admniister, but before 
getting actual possession the mortgages were 
foreclosed and executions levied, the waiver 



could not be enforced nntil the property was 
designated and allotted to the bankrupt by the 
assignee; and such levy is a contempt of court, 
and is not justified by the ignorance of the mort- 
gagees and the sheriff, it appearing that they 
could have easily obtained knowledge of the^ 
bankruptcy.— Byrd v. Harrold, Case No. 2,269. 

A sheriff, where not restrained by the bank- 
ruptcy court, may proceed to sell after the ad- 
judication under a levy and advertisement of 
sale made before the adjudication. — Thames v. 
Miller, Case No. 13,860. 

§ 384. B.estraiiiing: enforcement of liens 
— ^In general. 

Where a lien has been acquired before petition 
in bankruptcy was filed, enforcement of such 
lien in state court will not be enjoined, unless 
fraud is charged. — Clarke v. Rist, Case No. 
2,861. 

Where the enforcement of a lien in the state 
court will have the* effect to draw to its juris- 
diction the administration of the bankrupt law. 
the federal circuit court will interpose by in- 
junction, — McLean v, Lafayette Bank, Case No. 
8,885. 

Where other courts have taken full jurisdic- 
tion of property on which liens are asserted, the- 
bankruptcy court will not in general interfere. — 
In re Taliafero, Case No, 13,736. 

A district court has, under Act 1867, power to- 
prohibit any proceeding in a state court by a 
creditor to enforce a lien on the property of a 
bankrupt, who has been adjudged a bankrupt 
by such court. Samson v. Burton, Case No. 
12,286, affirmed,— In re Clark, Case No. 2,801. 

Where the property affected by a lien has 
passed to the assignee, summary proceedings in 
the bankruptcy court to restrain the enforce- 
ment of the lien are proper. Samson v. Burton, 
Case No. 12,286, affirmed-— In re Clark, Case 
No. 2,801. 

The plenary proceeding common to suits in 
equity is not necessary in the exercise of the 
equity power of the district court in bankruptcy. 
—In re Wallace, Case No. 17,094. 

The district courts in bankruptcy are author- 
ized by summary proceedings to administer all 
the relief which a court of equity could admin- 
ister under the like circumstances upon regular 
proceedings. (Act 1867). — In re Wallace, Case 
No. 17,094. 

The enforcement in a state court of a valid 
lien attaching before the commencement of the 
proceedings in bankruptcy will not be restrained 
by the bankruptcy court on the ground of a 
probable sacrifice of the property under judicial 
proceedings for its enforcement in the state- 
court.— Ex parte Donaldson, Case No. 3,981. 

Creditors holding an order obtained before 
bankruptcy on a general fund will be restrained, 
after bankruptcy, from prosecuting their suit in 
the state court against the managers of the 
fund.— Walker v. Seigel, Case No. 17,085. 

§ 285. —— Execution and attachment 
liens. 

In the absence of fraud or collusion, a sale- 
on execution of property seized before the fil- 
ing of the petition, which had been attached 
before the alleged acts of bankruptcy by mesne 
process, will not be restrained. {Act 1841), — 
Downer v. Braekett, Case No. 4,043. 

The levy of an execution on property men- 
tioned in the schedule will be restrained at any 
time after the petition is filed, unless it be shown 
that the petition was not bona fide. (Act 1841). 
—In re ilellor. Case No. 9,402. 

A federal district court in bankruptcy may 
restrain the sale of the bankrupt's property on 
the process of a state court levied before the 
bankruptcy proceedings. — In re Lady Bryan Min. 
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Co., Case No. 7,980; Beattie v. Gardner, Id. 
1,195; In re Mallory, Id. 8,991. 

A creditor levying on personalty under a judg- 
ment recovered more than six months before the 
filing of a voluntary petition on bill by a cred- 
itor in the circuit court may be enjoined from 
selling until the assignee is appeinted. — Eastburn 
v. Yardley, Case No. 4,252. 

A petition to enjoin enforcement of a judg- 
ment against the bankrupt's property can be 
filed, before the appointfiient of assignees, only 
by the bankrupt, and, after such appointment, 
only by the assignees.— In re Bowie, Case No. 
1,728. 

A sheriff has no right to make a levy under 
process of the state court after commencement 
of proceedings in bankruptcy imtil the question 
of bankruptcy is disposed of. — Jones v. Leach, 
Case No. 7,475. 

The bankruptcy court may prohibit creditors 
of the bankrupt from taking out execution in 
a state court, and levying it on attached prop- 
erty, until the assignee shall have time to dis- 
charge the attachment liens. — Samson v. Bur- 
ton, Case No. 12,285. 

Where a sheriff has made a bona fide levy 
under an execution before proceedings were 
comjnenced, the bankruptcy court will interfere 
only where the interest of the general creditors 
will be materially affected, or the validity of 
the judgment is questioned.— Goddard v. "Weav- 
er, Case No. 5,495. 

Where an execution creditor, under a levy 
prior to proceedings in involuntary bankruptcy, 
has been delayed by an injunction under such 
proceedings, he is entitled to a summary hear- 
ing at any stage, after the execution of the as- 
signment. — ^In re Hafer, Case No. 5,897. 

An injunction against a sale on execution on 
levies made prior to the petition in bankruptcy, 
where the judgments were valid, will be dis- 
solved, where it does not appear that any ad- 
vantage would result to the bankrupt estate by 
continuin^g them. — ^In re Wilbur, Case No. 17,- 
633. 

An injunction restraining proceedings on exe- 
cution under a judgment against the bankrupt 
will be dissolved, where the assignee has taken 
no measures to recover the property levied upon 
and the bankrupt declares that the property does 
not belong to him. — ^In re Oleott, Case No. 10,- 
478. 

Oteditors of a bankrui)t cannot purge them- 
selves of contempt in violating an injunction 
restraining attachment proceedings in state 
courts by showing that the proceedings were 
continued by assignees of their firm, unless 
they show that the assignment was prior to 
the injunction, or that they endeavored to stop 
the suit.— United States v. Bancroft, Case No. 
14,513. 

In such a case, a fine to the amount of the 
value of the attached property, with interest, 
and the expense of the contempt proceedings, 
including a proper counsel fee, will be im- 
posed upon such creditors. — ^United States v. 
Bancroft, Case No. 14,513. 

Pending proceedings in bankruptcy, either 
before or after the decree, a prior attaching 
creditor cannot proceed in his suit to trial and 
judgment.— Ex parte Foster, Case No. 4,960. 

In such case, the bankruptcy court will en- 
join further proceedings in the attachment suit, 
but will allow it to be continued until the dis- 
charge is obtained. — Ex parte Foster, Case No. 
4,960. 

A creditor enforcing an execution on a state 
court judgment, in defiance of an injunction 
of the bankruptcy court, in which the debtor 
has filed a voluntary petition, is guilty of con- 
tempt. — In re Atkinson, Case No. 006. 



§ 286. Kestraiuing suit "by fraTidulent 
vendee. 
A bill by a sheriff to restrain an action of 
trover by the fraudulent vendee of a debtor 
for attached property, wnich he had delivered 
to the assignee in bankruptcy, must be filed 
in the district court as a distinct suit, and not 
as a petition in the bankruptcy proceedings. — 
In re Evans, Case No. 4,551. 

A sheriff who delivers, to the assignee in 
bankruptcy, property attached before the bank- 
ruptcj', -as that of the debtor, has a good de- 
fense at law in an action in trover by the- 
fraudulent vendee of the debtor, and the dis- 
trict court will not enjoin the suit on his pe- 
tition. — In re Evans, Case No. 4.551. 

The bankruptcy court will retain the bill as- 
against the fraudulent vendee for an account 
of the property converted by him, though it 
refuse to enjoin the suit against the officer, 
on the ground that he has an adequate remedy 
at law. — In re Evans, Case No. 4,551. 

Where a suit is brought by the assignee irt 
the federal coart to set aside a conveyance a& 
fraudulent, the bankruptcy court may restrain 
the prosecution of a suit in the state court 
against a marshal by the alleged fraudulent 
transferee for seizing property as that' of the- 
bankrupt pending the suit by the assignee. — 
Kellogg V. Kussell, Case No. 7,666. 

(D) ADailNISTRATION OP ESTATE, 

1. In General. 

§ 287. iPoTirers of assig:jiee5 in general. 

The assignee in bankruptcy of an insurance 
company has no power to waive the perform- 
ance of conditions by the insured. — ^In re Fire- 
men's Ins. Co., Case No. 4,796. 

The assignee, without authority of court, 
cannot employ an attorney to conduct a suit, 
for a contingent compensation. — In re Brinker, 
Case No. 1,882. 

An agreement by two of three assignees is 
not binding upon the absent assignee in the 
absence of previous authority or ratification. — 
Blight V. Ashley, Case No. 1,541. 

Suppression of material facts by the as- 
signee while obtaining authority from the 
court to make a contract to pay counsel one- 
half the gross recovery in a cause makes the 
contract invalid, but a. reasonable sum will 
be allowed. — ^Maybin v. Raymond, Case No. 9,- 
338. 

An assignee is in contempt if he takes any 
steps in a state court without authority from 
the bankruptcy court— In re Smith, Case No. 
12,978. 

§ 288. Instmctions of court or register. 

Where no question of disputable right exists, 
assignees cannot obtain the instruction of the 
bankruptcy court whether to ^o a proposed act, 
which, if proper on their part, would be with- 
in their own discretion and power on the ad- 
ministration of their trust. — ^Estate of Frank- 
lin Sav. Fund Soc, Case No. 5,058. 

An assignee will be held to the strictest ac- 
count where he fails to attend a reference or- 
dered to obtain the necessary information up- 
on which to base directions which have been, 
applied for by the assignee.— In re Schapter,. 
Case No. 12,438. 

Neither the court nor register is the general 
adviser of the assignee in his dealings with" 
the assets. — ^In re Sturgeon, Case No. 13,564. 

§ 289. Care and custody of property. 

The court may order the assignee to expend 
money in finishing goods for sale, where bene- 
ficial to the estate.— Foster v. Ames, Case No. 
4,965. 
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The assignee is liable for proper charges for 
the care and custody of the bankrupt's proper- 
ty from the commencement of the proceedings. 
—Gardner v. Coolr, Case No. 5,226. 

If the assignee has taken possession of pack- 
ing-boxes, policies of insurance, &;c., procured 
by the sheriff, he must pay for the cost of them. 
—In re Fortune, Case No. 4,955. 

Where an assignee of the mortgagor takes 
possession of harvested crops and timber 
which had been removed from the premises 
Tvith notice from the mortgagee, after condi- 
tion broken, that he claimed such property un- 
-der his mortgage, the expenses of securing the 
property will be allowed the assignee which 
must be paid by the mortgagee, as the assignee 
is considered as having taken possession in 
behalf of the mortgagee. — In re Bruce, Case 
JsTo. 2,045. 

Property in the hands of the assignee, subject 
to a lien, is chargeable with the cost of keep- 
ing and selling it, and the assignee's fees, but 
not for attorney's fees in contesting the lien, — 
In re Peabody, Case No. 10,860. 

An .assignee in bankruptcy who refuses to 
deliver mortgaged chattels to the mortgagee 
"has no lien for rent, thereafter accruing, of the 
place in which they were kept. — In re Pierce, 
Case No. 11,140. 

§ 290. Compromise of claims. 

The assignee is not empowered to compound 
all doubtful debts with the consent and appro- 
Tjation of a committee of creditors. — In re Dib- 
blee, Case No. 3,885. 

An assignee, jointly interested with others in 
certain judgments for a lien upon a building, 
is allowed to compromise his claim upon receiv- 
ing a pro rata share, and not otherwise. — In re 
Furbish, Case No. 5,159. 

AVhere the proof of loss was not submitted 
until after petition filed by an insolvent insur- 
.ance company, the assignee cannot make an 
adjustment or agreement npon which an action 
can be maintained. — In re Firemen's Ins. Co.. 
<:ase No. 4,796. 

-§ 291. Hedemption of property. 

The assignee may redeem property of the 
'bankrupt sold on execution without discharging 
the claim of the judgment creditor, who has 
purchased at the sale, for the unsatisfied bal- 
ance of his judgment— Llo3'd v. Hoo Sue, Case 
No. 8,432. 

The assignee in bankruptcy may redeem a 
-chattel mortgage made in Massachusetts.— 
Foster v. Ames, Case No. 4,965. 

■§ 292. Assessiuents on corporate stock. 

Upon the bankruptcy of a corporation the 
court is vested with all the powers belonging 
to the officers and stockholders as to the mak- 
ing of assessments or calls.— Upton v. Hans- 
brough. Case No. 16,801. 
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An order of the court requiring each stock- 
holder of a bankrupt corporation to pay a 
call on his stock within a specified time is 
bmdmg upon all the stockholders, whether 
they receive actual notice or not.— Upton v. 
Burnham, Case No. 16,799. 

The failure of the company to make assess- 
ments regularly from month to month, as pro- 
vided m the policy, cannot be retrieved by an 
assessment by the court on the bankruptcy of 
the company.— In re Protection Life Ins. Co., 
Case No. 11,444. 

The word "nonassessable," written across 
the face of a stock certificate, is not binding 
as against the assignee in bankruptcy of the 
company.— Upton v. Burnham, Case No. 16,799. 

§ 293. tialjiUty for rent. 

Where a lease of premises made by the bank- 
rupt is not accepted by the assignee, he is not 
liable thereunder; but if he continues to use 
the premises the estate will be held liable for 
the value of such use as part of the expense 
of administration.— In re Brown, Case No. 1,- 
^l^^L ^^ ^^ Appold, Id. 499; In re Hose, Id. 
l^'^BlZ^ ^^ Butler, Id. 2,236; In re Walton. 
Id. 1(,131; In re Hamburger, Id. 5,975: In re 
Fowler, Id. 4,997; In re Wheeler, Id. 17,490; 
In re Ives, Id. 7,116. 

Where the rate named in the lease is reason- 
able, such rate will be allowed.— In re Breck, 
Case No. 1,822. 

Where the assignee removes the bankrupt's 
goods from a leased store without making anv 
sales therein, and without having actual or 
constructive possession thereof, the estate is 
liable only for use and occupation as a place 
of storage.— In re Lucius Hart Mfg. Co., Case 
No. 8,592. 

The assignee is liable for full rent of prem- 
ises occupied by him under an unexpired lease 
by the bankrupt, and the landlord has a lien 
on the goods on the premises. — In re Commer- 
cial Bulletin Co., Case No. 3,060. 

The assignee is liable for the payment of 
expenses incurred in the settlement of the 
bankrupt's estate after the commencement of 
the proceedings, and the use and occupation of 
the rented premises by the marshal for storage 
and sale of the bankrupt's property is such an 
expense.— In re Dunham, Case No. 4,145. 

A landlord's claim for use and occupation of 
premises used by the marshal for keeping and 
storing the goods, and costs on reference to 
adjust the amount, are to be paid as expenses 
of administration.— In re Hoagland, Case No. 
6,545. 



The district court in bankruptcy has power 
to make a call and assessment against the 
stockholders in a bankrupt insurance companv, 
on unpaid stock held by them.— In re Republic 
Ins. Co., Case No. 11,704. 

The court has power to make such an as- 
sessment, to return unearned premiums and all 
claims properly provable against the company, 
-and to pay the expense of closing up its affairs. 
—In re Republic Ins. Co., Case No. 11,704. 

The court also has jurisdiction of the equali- 
zation of payments between stockholders, and 
it may also allow interest on claims proven. — 
In re Republic Ins. Co., Case No. 11,704. 

The assignee of a bankrupt corporation has 
310 power of his own motion, and without order 
of court, to make an assessment of unpaid bal- 
ances or installments on the corporate stock. — 
Payson v. Brooke, Case No. 10,857. CONTRA, 
see Myers v. Seeley, Case No. 9,994. 



If the assignee occupy leased premises after 
the day of adjudication, he, and not the es- 
tate, is liable for the rent. When, however, 
his occupancy is for the benefit of the estate, 
he will be credited by the rent he is obliged 
to pay.— In re Webb, Case No. 17,315. 

The assignee is not bound for the rent in a 
lease of premises used for the storage of the 
bankrupt's goods of which he had no knowl- 
edge.— In re Washburn, Case No. 17,211, 

An assignee does not accept the premises 
and become responsible for rent merely by leav- 
ing some goods thereon, mingled with some 
other goods which had been mortgaged by 
the bankrupt to the lessor.— In re Yeaton, Case 
No. 18,133. 

The assignee is not liable for rent accruing 
after the adjudication unless he elects to ac- 
cept a lease, and occupation of leased prem- 
ises by the assignee independently of the lease, 
where he pays for such occupation, is not evi- 
dence of such an election. — In re Ten Eyck, 
Case No. 13,829. 

There must be some positive and unequivo- 
cal act of acceptance by the assignee before he 
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will be held liable on a lease of the bankrupt, 
as the mere acceptance of the trust by the as- 
signee does not make him the assignee of such 
lease. — In re Washburn, Case No. 17,211. 

An assignee taking charge of a stock of 
goods in a store occupied by the bankrupt un- 
der a verbal lease for a certain period can be 
required to pay rent only at the contract rate, 
and for the time he actually used the store, — 
In re Merrifield, Case No. 9,465. 

Where the marshal takes possession of the 
bankrupt's goods in a rented store, the land- 
lord is not entitled to the price stipulated in 
the lease to the bankrupt, but only to reason- 
able compensation for use and occupation, 
though he had demanded rent of the marshal, 
and asked him to vacate. — ^In re Metz, Case No. 
9,509. 

Where a marshal, under a warrant, takes pos- 
session of the bankrupt's goods on premises 
occupied by the latter under a lease, and they 
remain in the possession of the marshal until 
the appointment of an assignee, and the land- 
lord testifies that he leased the premises to 
another party, who was to take possession at 
a time subsequent to the removal of the goods 
from his premises, and he makes no applica- 
tion for rent until they are removed, he is not 
entitled to be paid for such occupation out of 
the estate.— In re McGrath, Case No. 8,808. 

The assignee should pay from the assets the 
rent of a store occupied by him, from the filing 
of the petition to the date of surrendering pos- 
session.— In re Hufnagel, Case No. 6,837. 

lient for a store occupied by the bankrupt, 
and subsequently by his assignee, will be paid 
in full, up to the surrender of the property, 
where there were sufficient goods to satisfy the 
rent on distress.^Longstreth v. Pennock, Case 
No. 8,488. 

Where the assignee elects to take a term be- 
longing to the bankrupt under a lease, he must 
pay the accrued rent.— Es parte Faxon, Case 
No. 4,704. 

§ 294. Iiiability for torts of assigpiec. 

The estate of the bankrupt is' not liable for 
torts of the assignee. — ^Adams v. Meyers, Case 
No. 62. 

§ 295. Sniierseding; "bankruptcy proceed- 
ings by arrangenteut (Act 1867, 

§43). 
It is a substantial objection to the approval 
of a resolution of creditors, under section 43, 
Act 1867, appointing a trustee and committee 
to supervise his action, that the committee is 
composed of only two, one of whom is the 
trustee.— In re Stillwell, Case No. 13,447. 

Creditors desiring confirmation of resolution 
appointing trustees are the moving parties and 
should serve their papers on opposing parties. 
— ^In re American Water-Proof Cloth Co., Case 
No. 318. 

A resolution appointing a trustee, under the 
terms of which, and by prior agreements, the 
interests of the nonsigning creditor were to 
be sacrificed for the benefit of the signers and 
the bankrupt, will not be approved. — ^In re 
Vetterlein, Case No. 16,928. 

The creditors at a meeting held after the ap- 
pointment of an assignee may make an ar- 
rangement by trust deed to have him removed, 
and a trustee appointed.— In re Jones, Case No. 
7,447. 

After the resohition of creditors for the ap- 
pointment of a trustee has gone into effect, a 
creditor cannot prove his claim before the reg- 
ister, under § 22.— In re Trowbridge, Case No. 
14,191. 

A person is not disqualified as trustee, or as 
a member of a committee of creditors, because 



related to the bankrupt or a creditor or a pro- 
posed member of the committee of creditors. — 
In re Zinn, Case No. -18,215. 

The president of a bank, which claimed to 
be entitled to a preference, is not a proper per- 
son to be a member of the committee of credit- 
ors.— In re Stuyvesant Bank, Case No. 13,581. 

A receiver appointed in proceedings in a 
state court, which were one of the grounds 
upon which the adjudication was made, is not 
a proper person for trustee. — In re Stuyvesant 
Bank, Case No. 13,581. 

The trustees, under direction of the commit- 
tee, can wind up the estate, or they may be 
restricted to the more limited powers and du- 
ties of ordinary assignees. — In re Darby, Case 
No. 3,570. 

The trustees as well as the creditors and 
court, are bound to accept the direction of the 
committee as conclusive, in the absence of 
fraud.— In re Cooke, Case No. 3,169; Id. 3,- 
171. 

When a committee is appointed to assist the 
trustee in the management of the bankrupt's 
estate, unanimity of action by them is not re- 
quired, but the act of a majority, where all 
have the right to be heard, is the act of the 
committee. — In re Baxter, Case No. 1,122. 

Amount of payment to counsel for services 
is discretionary with committee. — In re Baxter, 
Case No. 1,122. 

A member of the committee appointed under 
Rev. St. § 5103, is not entitled to compensa- 
tion for preparing the bankrupt's stock for 
sale, and in effect settlement of litigation, as 
such services were nOt such as the trustee 
could not call on the committee to perform in 
the ordinary course of their duty. — ^In re Bon- 
nett. Case No. 1,634. 

The approval of the committee cannot affect 
or cure positively unlawful applications of the- 
fund, nor inequality of distribution. — In rt 
Baxter, Case No. 1,122. 

Equity will entertain a bill by trustees in 
bankruptcy to recover an excess of interest 
paid on a contract stipulating for a greater 
rate of interest than allowed by law. — Darby 
V. Boatman's Sav. Inst., Case No. 3,571. 

A petition to the bankruptcy court by trustees- 
of the estate against a co-trustee for the re- 
covery of securities belonging to the estate is- 
not a proper remedy, but the petitioners must 
proceed by a bill in equity. — ^In re Grambo, 
Case No. 5,680. 

The committee of creditors are entitled to- 
reasonable compensation for their services al- 
though the statute makes no provision for it. — 
In re Treat, Case No. 14,160. 

2. Sale of Property. 
See, also, ante, § 159. 

§ 296. Jurisdiction and power. 

The bankruptcy court possesses no power un- 
der Act 1867, § 25, to summarily order a sale- 
of property claimed for the bankrupt, but in 
the actual possession of a third person claim- 
ing absolute title. — Knight v. Cheney, Case No.. 
7,883. 

Disputed interests of the bankrupt cannot be- 
sold under Act 1867, § 25, except upon a public- 
sale by an order of the court, after personal no- 
tice to the adverse claimants. Such order can- 
not be made by the register.— Ex parte Bryan, 
Case No. 2,061. 

The bankruptcy court cannot order the .sale of 
an entire tract on the ground that the title is- 
in dispute, when the title to an undivided half 
only is disputed. Rev. St. § 5063.— In re Lud- 
wigsou. Case No. 8,601. 
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The jurisdiction of the district court in bank- 
ruptcy to sell real estate and pay off liens is 
not exclusive.— In re Bowie, Case No. 1,728. 

No order of court is necessary to authorize 
the assignee to sell unincumbered assets of the 
bankrupt.— In re White, Case No. 17,531. 

An assignee who fails or refuses to sell real 
■estate of the bankrupts for the benefit of cred- 
itors is personally responsible. — In re Jackson, 
Case No. 7,127. 

§ 297. Power to sell incumliered. prop- 
erty. 

Where a creditor is secured by a mortgage 
which is valid under the state law and the bank- 
rupt act, the court has no jurisdiction to order 
a sale of the property, unless the creditor comes 
into tlie bankruptcy proceeding. — ^Yeadon v. 
Planters' & Mechanics' Bank, Case No. 18,130. 

The court has full power to order the sale of 
incumbered assets in such manner as it chooses 
to direct.— In re Columbian Metal Works, Case 
No. 3,039. 

The assignee may sell incumbered property 
without an order of the court. Act 1867, § 20. 
—In re MeClellan, Case No. 8,694. 

But if the debt of the secured creditor is not 
admitted by the assignee, and cannot be agreed 
between them, then the assignee should resort 
to the proper court to- ascertain it, and for a 
sale of the property.— In re MeClellan, Case 
No. 8,694. 

The district court will not restrain trover in 
the state court by the mortgagee of property 
sold by the assignee without an order of court- 
— In re Cooper, Case No. 3,190. 

A sale by the assignee without an order of 
court is subject to all lawful incumbrances.- In 
re Mebane, Case No. 9,380. 

It is not the duty of the assignee to petition, 
the court respecting the sale of incumbered prop- 
erty, unless he believes it will produce a fund 
in excess of the incumbrances. — In re Mebane, 
■Case No. 9,380. 

Where it appears that property subject to val- 
id liens will bring more at a private sale by the 
assignee, he may sell it, with leave to the lien 
creditors to apply for an order for the direction 
of the application of the proceeds. — ^In re 
Schnepf, Case No. 12,471. 

The provision of Rev. St. § 5075, that mort- 
gaged property shall be sold in such manner as 
the bankruptcy court shall direct, is for the ben- 
efit of the unsecured creditors represented by 
the assignee, and he may waive it. Case No. 
9,699, affirmed.— In re Moller, Case No. 9,700. 

§ 29S. When sale of incumbered proper- 
ty ordered in general. 

The court will not order the assignee to sell 
property incumbered for more than its value. — 
In re Bowie, Case No. 1,728. 

Application to sell real estate incumbered to 
its full value refused, Avith liberty to reueAV it 
if a sale was not effected, .in a reasonable time, 
in a suit pending in the state court on a prior 
lien.— In re Hahnlen, Case No. 5,901. 

The bankruptcy court should not order the 
sale of land because the title is in dispute, when 
the liens thereon exceed its value.— In re Lud- 
wigson, Case No. 8,601. 

. An order for the sale of chattels covered by 
a mortgage will not be made where the mort- 
gagee's rights will be injuriously affected, as 
where the goods have no market value, or not 
more than the amount of the mortgage. — Foster 
V. Ames, Case No. 4,965 

§ 299. Notice of sale. 

A mistake in judgment by the assignee as to 
the proper place and notices of a sale will not 
invalidate the .<;ale, in the abssenco of fraud or 
collusion.— Hills v. Aldcu, Case No. 6,oU7. 



Under Act June 22, 1874, notices of all pub- 
lic sales must be published for three consecutive 
weeks, whether the assignee or other officer 
proceeds under the power given him by statute 
or under special order of the bankruptcy court, 
and such court or judge thereof has no power 
to change this requirement.— In re Hunter, 
Case No. 6,903. 

The register has authority, under Act 1867 
(14 Stat. 517), as amended by Act 1874 (18 
Stat. 178), to designate the newspaper that 
shall contain notices of sales, by the assignee, 
of the unincumbered real estate of the bank- 
rupt—In re Burke, Case No. 2,157: Hills v. 
Alden, Id. 6,507. 

§ 300. H"otice to incumbrancers. 

An order should not be made authorizing a 
private sale of land on credit, or for less than 
the amount claimed by an incumbrancer, with- 
out the latter's consent, or a submission of the 
terms of sale to the bankruptcy court, on no- 
tice to him.— In re Kirtland, Case No, 7,851. 

A sale of real estate under an order of the 
bankruptcy court is void, as to the creditors who 
had a lien on the property, and to whom no per- 
sonal notice of the sale was given, and where 
it appears that no inquiry and report of liens 
and their priorities was made before the sale. 
—Ex parte Drewry, Case No. 4,081. 

A sale of incumbered land free of the incum- 
brances, without notice to the lien creditors, 
may be set aside by the court on petition of 
such creditors and notice to the purchasers.- In 
re Major, Case No. 8,981. 

A sale, free of incumbrances, of the bank- 
rupt's real estate, subject to the lien of valid 
judgments, made on the ex parte petition of the 
assignee, is absolutely void, and will be set 
aside on subsequent petition of the lien cred- 
itors.- In re Rowland, Case No. 12,096. 

Lien creditors' are not bound by the sale of 
lands which were subject to their liens, where 
their priorities were not first definitely ascer- 
tained on personal notice to them.— In re Talia- 
fero, Case No. 13,736. 

A sale by the assignee of property free from 
incumbrances, without notice to the holder of a 
mortgage thereon, or of the application for the 
order of sale, will be sustained, where the mort- 
gagee was present at the sale, and had ample 
opportunity to apply to the courts for redress, 
but does not do so, and it appears that the court 
has retained a sufficient sum from the proceeds 
of the sale to discharge the mortgage on appli- 
cation.— Giveen v. Smith, Case No. 5,467. 

§ 301. Manner and conduct of sale. 

The court will authorize a private sale of land, 
with power to make good title, but Avill hold 
the assignee responsible for negligence in not 
obtaining the best value.— In re Knott, Case 
No. 7,893. 

An assignee need not adjourn a sale to give 
a bidder time to search the title. — Hills v. Al- 
den, Case No. 6,507. 

g 302. Sales subject to liens. 

A lien creditor, after sale of the property in 
bankruptcy, subject to the lien, may have re- 
lief in equity in the district court to enforce 
the lien against the purchaser. — Bucknam v. 
Dunn, Case No. 2,096. 

§ 303. Sales free from incumbrances. 

An assignee in bankruptcy has no power to 
sell real estate which is subject to liens, free 
of incumbrances, without a special order of the 
bankruptcy court.— In re Addison, Case No. 76. 

Under Act 1867, § 20, the bankruptcy court 
may order a sale of the bankrupt's lands free 
from incumbrances, irrespective of their amount, 
and the proceeds will stand as a substitute for 
the lands for the benefit of those holding lien.s 
thereon, and the surplus will be held for the 
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Jbenefit of the general creditors.— In re Barrow, 
Case No. 1,057; In re Salmons, Id. 12,268; 
IToster V. Ames, Id. 4,965; In re Kahley, Id. 
7,593; Giveen v. Smith, Id. 5,467; Anonymous, 
Id. 456; Davis v. Anderson, Id. 3,623; In re 
Ehodes, Id. 11,746; In re Dillard, Id. 3,912; 
In re ICirtland, Id. 7,851; In re National Iron 
rCo., Id. 10,045. 

The power of the bankruptcy court to order 
chattels in the hands of the assignee, upon 
which there is a mortgage, to be sold free from 
incumbrances, may be exercised notwithstanding 
the mortgagee has, by his contract, a right of 
immediate possession of the goods, and desires 
to avail himself of that right. — ^Foster v. Ames, 
Case No. 4,965. 

An order for a sale free from incumbrances 
•will be denied when it does not appear who are 
the incumbrancers, and whether they have had 
Jiotice of the application, — ^Anonymous, Case 
No. 456. 

On review of an order for the sale of the 
bankrupt's property incumbered by valid liens 
exceeding its value, sucli order will not be set 
aside as void for want of jurisdiction, although 
it may be vacated as an improper exercise of 
the court's discretion. — ^In re Dillard, Case No. 
5,912. 

Where property is sold free from mortgage 
lien, the bankruptcy court has no authority to 
adjust the rights between the trustee under the 
mortgage and his cestui que trust. — ^In re Blue 
Ridge R. Co., Case No. 1,570. 

A sale by the assignee free from all liens will 
mot devest liens of judgments not specified in the 
petition of the assignee or the order of sale. — 
In re McGilton, Case No. 8,798. 

Nor does the presence of the judgment cred- 
itor at the sale estop him, where there was no 
authority to sell clear of his judgment— In re 
McG-ilton, Case No. 8,798. 

Where the assignee has sold real estate dis- 
■cbarged of liens, he should allow interest on 
the liens to the date of making up his report of 
■distribution.~In re Devore, Case No. 3,847. 

Persons holding mechanics' liens on property 
of the bankrupt are not bound to renew or con- 
tinue them to preserve their rights against the 
proceeds of the property, after a sale by the 
bankruptcy court, free of liens.— Moran v. 
Schnugg, Case No. 9,786. 

•§ 304. Exec-ation. of transf ei's. 

A motion of assignee and creditors to order 
bankrupt " to execute release deeds should be 
made to the judge, and not to the register. — In 
re A. B., Case No. 3. 

Trustees, to whom the assignee is directed to 
make conveyances under the register's direction, 
"subject to the approval of the court," have no 
standing in court until such approval is obtained. 
—Potter V. Wright, Case No. 11,343. 

A special order for leave to execute assign- 
ments of certam mortgages sold under order of 
court will be granted, fiiough the court considers 
it unnecessary. — ^In re Franklin Sav. Fund Soc, 
Case No. 5,059. 

^ 305. Confirmation. 

An order for the sale of disputed interests 
of the bankrupt, made by the register, being 
void, a sale thereunder cannot be affirmed or 
validated.— Ex parte Bryan, Case No. 2,061. 

Where a public sale of the real property has 
been made by the assignee under order of court, 
the sale is subject to the approval of the court, 
which has a discretion to refuse to confirm it 
for mere inadequacy of price, and it is not nec- 
essary that there should be fraud, or such gross 
inadequacy of price as to be evidence of fraud. 
—In re O'Fallon, Case No. 10,445. 

It is not the practice in the first circuit to con- 
firm sales by assignees, as the rights of thu:d 



parties are liable to be compromised thereby. — 
Case of Donnell, Case No. 3,9S6a. 

A simple confirmation by the court is not a 
ratification of the act of the assignee in excess 
of his authority, where it does not appear that 
the excess of power exercised was brought to 
the knowledge of the court- In re McGilton, 
Case No. 8,798. 

An ex parte order approving a report of sales, 
made on the day it is filed, is irregular, and will 
be set aside at any time during the pendency of 
the proceedings, if the creditor acts with rea- 
sonable diligence after notice.— In re Peabody, 
Case Ko. 10,866. 

A mere indorsement of the report of sale 
"Approved," signed by the judge, held not an 
order of confirmation.- Es parte Bryan, Case 
No. 2,061. 

§ 306. Vacating and setting aside. 

The district court has jurisdiction to summa- 
rily set aside a conveyance by the assignee, 
where made improvidently," irregularly, or with- 
out due authority, where rights of third persons 
have not intervened.— In re Mott Case No. 
9,878. 

A sale of a bankrupt's estate made to a so- 
licitor of the assignee, retained generally in lie 
bankruptcy, will be set aside as against public 
policy.— Citizens' Bank v. Ober, Case No. 2,731. 

Wliere the assignee has not obtained the high- 
est price offered, as required by the order di- 
recting the sale, the sale will be set aside, and 
a resale ordered.— ^In re RyaU; Case No. 12,182. 

A sale of stock held by a creditor as collateral 
security at two-fifths of its value set aside, and 
a resale ordered. — ^In re Bousfield, Case No. 
1,702. 

Where the bankruptcy court under a mistake 
of facts, has ordered a sale of land as being 
without value, and to clear the title, such court, 
on petition of the injured owners, will direct a 
sale to be set aside and the deeds canceled. — 
In re Conant, Case No. 3,085. 

Creditors who have full notice cannot com- 
plain, where they failed to exercise proper dili- 
gence to protect their interest. — ^HUls v. Alden, 
Case No. 6,507. ■ 

Where property is" unlawfully taken from the 
possession of a state court receiver, a sale by 
the assignee will be set aside as against one 
having notice of the illegality, and the purchase 
money ordered refunded. — ^Davis v. Railroad 
Co., Case No. 3,648. 

A petition to have the amount paid on a con- 
tract of conveyance refunded will be denied 
where the contract was not delivered up to' be 
canceled, and it did not appear that it was made 
in good faith.— In re Mott Case No. 9,879. 

Where a person intends to bid at a cash sale 
of a bankrupt's estate, he may agree to sell on 
credit to another, when he has no notice that 
such person has an intent to bid at the sale or 
has the means to make his bid good. — Citizens' 
Bank v. Ober, Case No. 2,731. 

A sale at auction by the assignee of a large 
amount of property will be set aside where the 
purchase was made by a combination of cred- 
itors, and other creditors were ignorant of the 
fact of sale.— In re Troy Woolen Co., Case No. 
14,201. 

A creditor who, with full knowledge of the 
circumstances of a sale, accepts a dividend 
from the proceeds, and silently allows the pur- 
chaser to sell the property, cannot avoid the 
sale for fraud and collusion. — Hills v. Alden, 
Case No. 6.507. 

On a petition by a subsequent assignee for 
the purpose of annulling an order of sale made 
by the register, the same being null and void, 
the bankruptcy court has jurisdiction to so 
declare it against the purchaser from the for- 
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mer assignee, and persons to Tvhom such pur- 
chaser has assigned his interest, if they have 
been brought in by petition.— Ex parte Bryan, 
Case No. 2.061. 

Creditors, upon whose application and offer 
to bid a larger sum a sale by liie assignee was 
set aside, held would be required to fulfill their 
offer.— In re Troy Woolen Co., Case No. 14,201. 

§ 307. Expenses of sale. 

Creditors who failed to obtain a review of 
an order directing a private sale of the bank- 
rupt's property cannot object to the incidental 
expenses attending the sale.— In re Johnston, 
Case No. 7,424. 

§ 308. Higlits and remedies of pnrcbas- 
ers. 

The federal district court for the district of 
Maine does not confirm sales of assignees in 
bankruptcy, but leaves the purchaser to estab- 
lish his title where occasion may require it, — 
In re Alden, Case No. 151, 

A person claiming title under a deed from 
commissioners under the bankrupt law (Act 
1800) must show their authority, and that their 
proceedings were regular.— Thomas v. Crutten- 
den, Case No. 13,895. 

The bankruptcy court will not interfere to 
vindicate the title of a purchaser under an as- 
signee's sale.— Briggs v. Stephens, Case No. 1,- 

The sale of a fraudulent judgment at an 
auction sale of -the effects of the bankrupt 
debtor does not confer upon the innocent pur- 
chaser the right to enforce it.— Noyes v. Wil- 
lard, Case No. 10,374. 

The purchaser of property on a sale by the 
assignee without order of court is entitled to 
rents and profits from the day of sale, and not 
from the date of its confirmation.— Hall v. Sco- 
vel, Case No. 5.945. 

A sale of land free from incumbrances does 
not pass to the purchaser the bankrupt's right 
to any portion of the growing crops stipulated 
to be paid him as rent.— In re Bledsoe, Case 
No. 1,533. 

Where a wife's right of dower is established 
by the decisions of the court against the as- 
signee, an exception to the confirmation of the 
sale of certam real estate, by the purchaser, on 
the ground that such sale was subject to the 
dower right, will be sustained, when it was 
stated at the sale that the property would be 
conveyed free from all incumbrances. — In re 
Angier, Case No. 388. 

Where the homestead of the bankrupt has 
been sold, pursuant to an order of the bank- 
ruptcy court, to satisfy a debt secured upon 
it by a deed of trust or mortgage, such court 
has jurisdiction to order the bankrupt to de- 
liver up possession of the property to the pur- 
chaser.— In re Betts, Case No, 1,371. 

After the lapse of 16 years a sale under a 
judgment will not be set aside at the instance 
of the vendee of the assignee in bankruptcy. — 
Lonergan v. Fenlon, Case No. 8,475. 

§ 309. Distribution of proceeds. 

Assets from the sale of incumbered land 
should be applied to extinguish the incum- 
brances, in order of their priority.— In re Long- 
fellow, Case No. 8,486. 

An assignee selling property held by bank- 
rupt under conditional sale must account for 
the proceeds to the holder of the notes which 
are secured by such sale.^Allen v. Whitte- 
more, Case No. 241. 

A lienor whose lien expires by limitation be- 
tween the order of sale of realty discharged of 
liens and the actual sale is still entitled to 
share in the proceeds of sale.— Davis v. Stitzer, 
Case No. 3,654. 
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The circuit court has original jurisdiction to. 
determine the respective rights of persons in a 
fund received by the assignee from a sale of 
incumbered property, and held to abide a de- 
cision of the court.— Giveen v. Smith, Case No, 
5,467. 

A judgment creditor in North Carolina in 
1867 issued execution, but obtained no lew, 
because enjoined by the military commandant. 
Junior judgment creditors afterwards made a: 
levy, and, the debtor having become bankrupt, 
the land was sold by the assignee free of in- 
cumbrances, pursuant to an agreement with, 
the sheriff. Held, that the senior judgment 
creditor had no lien by which he could claim, 
pai-t of the proceeds.-=-In re Mebane, Case No, 
9,380. 

_ Where lands are sold by the assignee free of 
incumbrances, pursuant to an agreement with 
a sheriff who had levied executions thereon, the- 
execution creditors are entitled to payment 
from the proceeds.— In re Mebane, Case No. 

Where property subject to a chattel mort- 
gage is sold by the assignee without objection 
from the mortgagee, he is not entitled to be- 
paid the full amount of his debt out of the 
estate, as privileged, where there is a de- 
ficiency on the sale.— In re Purcell, Case No. 
11,469. 

Senior mortgagee on sale of property in bank- 
ruptcy is entitled to payment of his mortgage- 
in full, together with costs and expenses. — In 
re Bartenbach, Case No. 1,068. 

8. Appoixtjient, axd Powers axd Duties op 
Register in Gexebal. 

§ 310. Appointment. 

The books and papers in the register's office 
must be open to inspection at the local seat of 
justice.- In re Sherwood, Case No. 12,774. 

A register cannot fulfill the duties of his ap- 
pointment for any county in which the bus- 
iness in bankruptcy must wait upon his con- 
venience, or in which he cannot hold sessions- 
whenever business may require them, or can- 
not continue them at convenient intervals. — In 
re Sherwood, Case No. 12,774. 

§311. Powers. 

The register's power is limited only by ex- 
press exceptions in Act 1867.— In re Bank of 
North Carolina, Case No. 896. 

Wherever it is provided in the bankrupt law 
that the court may exercise a power, the regis- 
ter to whom a case in bankruptcy has been re- 
ferred may exercise that power, unless some 
person having some interest in the estate of 
the bankrupt shall make some objection to the 
exercise thereof. Act 1867.— In re Bank of 
North Carolina. Case No. 896. 

The register's acts are the acts of the courts, 
and he is vested with all the powers of the dis- 
trict courts in relation to all matters about 
which there is no contest. He is also to give 
their opinions upon all questions, points, and 
matters arising before him upon which there 
is a contest, which opinions will be final unless 
the parties litigant request the question, point, 
or matter cohtested to be certified to the dis- 
trict judge.— In re Gettleston, Case No, 5,373. 

He has power to direct a sale of debts and 
choses in action belonging to the estate if 
creditors do not object. — In re Bank of North 
Carolina, Case No. 896. 

In a case referred to the register under the 
rules of the court, he has the powers of the dis- 
trict judge in all uncontested administrative 
matters.— In re Lanier, Case No. 8,070. 

He may, of his own motion, inquire into de- 
lays, and indicate steps for a speedy settle-- 
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ment.— In re Bank of North Carolina, Case No. 
S96. 

The discretion of the bankruptcy court to 
exercise jurisdiction to liquidate liens on bank- 
rupt's realty cannot be delegated to or assum- 
ed by the register.— In re Addison, Case No. 76. 

Applications by assignees to settle controver- 
sies under section 17, Act 1867, or to sell prop- 
erty under section 25, must be made to the 
courts and not to a register. — In re Graves, 
Case No. 5,709. 

Where the bankrupts surrender their prop- 
erty to the register, who appoints a •watchman 
to guard and keep it, and submits a report of 
his action to the judge for approval, the latter 
■will order a commissioner to take testimony as 
to the facts. — In re Bogert, Case No. 1,599. 

§ 312. Contempts. 

Refusal by a bankrupt to obey the register's 
order to produce his books and papers is a 
contempt.— In re Allen, Case No. 208. 

A party who seeks to review an act of a 
register must do so in a respectful manner. — 
In re Breck, Case No. 1,823. 

§ 313. Cbarges against register. 
■ On trial of charges against a register, the 
creditor may offer evidence to contradict the 
register as to facts called out by his examina- 
tion.— In re Bank of North Carolina, Case No. 
896. 

o 
§ 314. Adionrmnent of g.nesiioii into 
court. 

Pending decision on a question adjourned in 
the court under Act 1867, § 4, it is not necessary 
to adjourn further proceedings in the inatter. — 
In re Levj', Case No. 8,296. 

On the adjournment into court of the question 
of granting a new trial, the whole case must 
be brought fully before the court.- In re Marsh, 
Case No. 9,108, 

§ 315. Certifying questions. 

In the event of a controversy, the question 
raised before the register must be certified to 
the judge for his opinion.— In re Brandt, Case 
No. 1,812. 

A question, in order to be properly certified 
to the judge, must arise regularly in the course 
of proceedings before the register, and between 
the parties having the legal right to raise it.— 
In re Wright, Case No. 18,069. 

Questions which are not upon any point or 
matter which has arisen in the course of any 
proceedings before the register cannot be certi- 
fied for the opinion of the court. (Act 1867, § 
6, subd. 1.)— In re Bray, Case No. 1,818: In 
re Peck. Id. 10,887. 

Registers can certify to the court only ques- 
tions which actually arise, and not those which 
are likely to arise.— In re Pulver, Case No. 11,- 
466. 

Abstract questions which do not arise in the 
course of the proceedings, certified to the bank- 
ruptcy court in behalf of a person who is nOt a 
party, will be returned without decision. — In 
re Haskell, Case No. 6,191. 

No opinion will be given on abstract questions 
certified to the judge by the register.— In re 
Sturgeon, Case No. 13,564. ' 

4. Examinations in Bankruptct. 

§ 316. Jnrisdictiou and poiiver to order. 

The register has authority to allow an order 
for the examination of the bankrupt under Act 
1867, § 26.— In re Lanier, Case No. 8,070. 

The register has power to make the order, 
under section 26 (Act 1867), requiring the 
bankrupt or a witness to appear and be ex- 
amined. — In re Pioneer Paper Co., Case No. 
11,178. 
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§ 317, XA/Jio may recfuire examination. 

The debtor, at the instance of creditors who 
contest an involuntary petition, may be sub- 
jected to an examination in relation to his in- 
debtedness to the petitioning creditor. — In re 
Heusted, Case No. 6,440. 

Creditors whose claims have been protested 
against, if duly proved, will be entitled to an 
order for the examination of the bankrupt 
under Act 1867.— In re Belden, Case No. 1,241. 

Only a creditor who has proved his claim under 
Act 1867, § 26, or who has tendered proof of a 
debt which has not been allowed under section 
22 of such act, may apply to examine the bank- 
rupt.— In re Ray, Case No. 11,589. 

A bankrupt summoned at the instance of a 
creditor who has proved his claim cannot re- 
fuse to be sworn and examined on the ground 
that the claim is not valid, unless such invalid- 
ity has been proved. — In re Winship, Case No. 
17,878. 

Where a resolution of composition has been 
adopted and confirmed by the requisite number 
of creditors, the right of a creditor to examine 
the bankrupt under Rev, St § 5086, is suspend- 
ed.— In re Tifft, Case No. 14,032. 

An execution creditor, who has received no 
satisfaction for his debt other than tie lien 
acquired by the issue of an execution, and any 
right or title which said creditor may have un- 
der an alleged assignment for the benefit of 
creditors, and the said liens, if any exist, are 
not security for the full amount of the debt,, 
and the amount and value are unknown, and 
who has proved his claim, is entitled to an ex- 
amination of the debtors in composition pro- 
ceedings.— In re Schwab, Case No. 12,499. 

§ 318. Second examination. 

The assignee must see that the examination 
of the bankrupt is thorough and complete. A 
second order is not granted except for cause. — 
In re Gilbert, Case No. 5,410. 

The examination of a bankrupt by one cred- 
itor, under Act 1867, § 26, does not bar his 
examination by other creditors, but the bank- 
rupt must be protected from annoyance as far 
as possible.— In re Adams, Case No. 40. 

Where the bankrupts have been examined by 
the assignees, a new examination Avill not be or- 
dered on the application of creditors oppos- 
ing a discharge, unless reason is shown there- 
for.— In re Isidor, Case No. 7,105. 

§ 319. Who may be examined. 

The wife of the bankrupt is competent as to 
facts affecting his estate. — In re Anderson, Case 
No. 351. 

The bankrupt's wife must attend before the 
register, and submit to an examination, the 
same as any other witness, under Act 1867, § 
26; and she may be punished for contempt, 
under § 7, if she refuses to answer. — In re 
Woolford, Case No. 18,029, 

A receiver appointed by a state court, against 
whom a suit by the assignee is pending for the 
possession of the bankrupt's books, is not 
privileged to refuse to produce the books and 
testify before the register. Act 1867, § 26.— 
In re Hulst, Case No. 6,864. 

, The assignee may be subpoenaed to testify in 
the same manner as other witnesses, and the 
register has authority to make the requisite 
order.— In re Smith, Case No. 12,988. 

The assignee is not subject as of course to 
examination by any creditor at his pleasure, but 
will be protected against unnecessary annoyance 
by refusing an examination, except upon issues 
regularly referred to the register.— In re Smith, 
Case No. 12,988. 

Any one possessing information may be ex- 
amined concerning the same matter in reference 
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to which the bankrupt may be examined. — In re 
Blake, Case No. 1,492. 

The bankrupt cannot object to tlie examina- 
tion as a witness of one who has been enjoined 
from disposing of property transferred to him 
by the bankrupt on petition filed by the assignee, 
on the ground that the witness has been made 
a party to tlie bankruptcy proceedings. — ^In re 
Feinberg, Case No. 4,716. 

A summons to a witness to attend before a 
register in bankruptcy may be served outside 
the district but within 100 miles of the place 
where the witness is required to attend. — In re 
Woodward, Case No. 18,000. 

§ 320. Time of examination. 

The bankrupt cannot be examined as a wit- 
ness, either to support the petition in bank- 
ruptcy or to defeat it. Act 1S42.— In re King, 
Case No. 7,785. 

The petitioner for a decree is deemed a bank- 
rupt from the time of his application, and he 
may be examined before a commissioner prior 
to the adjudication. Act 1S41.— Ex parte Lee, 
Case No. 8,178. 

The examination of the debtor before ad- 
judication may be ordered under act 1867, § 
26, though he denies both the indebtedness and 
the act of bankruptcy. — ^In re Salkey, Case No. 
12,252. 

A creditor who has proved his claim may ap- 
ply for an examination of the bankrupt before 
the first meeting of creditors. Act 1867. — In re 
Patterson, Case No. 10,814. 

An order for examination may be granted a 
creditor (Act 1867, § 26), notwithstanding the 
election of a trustee and committee of creditors 
under g 43.— In re Cooke, Case No. 3,168. 

A witness may be examined prior to the ex- 
amination of the bankrupt, and though there be 
no question in controversy to be settled by tes- 
timony. Act 1867, § 26.— In re Predenberg, 
Case No. 5,075. 

The time for an examination of a bankrupt 
does not expire with the making of the applica- 
tion for his discharge. — In re Solis, Case No. 
13,165. 

An order for an examination of the bank- 
rupt's wife will he refused where applied for 
by the assignee after neglecting to make his re- 
port on the return day of the order to show 
cause why a discharge should not be granted, 
where it appears that such application was not 
made in good faith, but merely for the purpose 
of delay.— In re Selig, Case No. 12,641. 

The fact that the bankrupt has received his 
discharge more than two years before is not a 
good objection to his being examined in accord- 
ance with the requirements of Act 1867, § 26. 
—In re Heath. Case No. 6,304. CONTRA, 
see In re Witkowski, Case No. 17,920. See, 
also, In re Jones, Case No. 7,449. 

A bankrupt can be examined more than two 
years after his discharge, in aid of any prose- 
cution to be commenced by the assignee against 
a third person, but not for the purpose of insti- 
tuting or aiding a proceeding to vacate the dis- 
charge, or extorting a settlement of stale claims 
against the bankrupt. — In re Dole, Case No. 
3,965. 

§ 321. Place of examination. 

If a nonresident creditor, whose claim is con- 
tested, cannot personally appear, without hard- 
ship, an order will be made for his examina- 
tion before a register of the district in which he 
resides. — In re Kyler, Case No. 7,956. 

§ 322. Application. 

The assignee's application for examination 
of the bankrupt, under Act 1867, § 26, need not 
be verified by affidavit, or speciftf the reasons 



therefor, or the matters to be inquired into. — 
In re Lanier, Case No. 8,070. 

Application by a creditor to a register for an 
order for examination of the bankrupt must be 
on affidavit or verified petition showing cause. 
— ^In re Adams, Case No. 39. 

Third persons are required to submit to ex- 
amination only on cause shown by affidavit. — 
In re Gilbert, Case No. 5,410. 

After an examination pursuant to an order 
has been commenced, the order will not be 
vacated, on motion of the bankrupt, because 
not founded on an affidavit. — In re SIcBrien, 
Case No. 8,665. 

§ 323. Form and sufficiency of order. 

Orders for examination are summonses under 
Act 1867, § 26, and may be issued by blank 
forms, signed by the clerk. — ^In re Bellamy, Case 
No. 1,266. 

An order made ,by the register -for the ex- 
amination of a bankrupt, reciting that it was 
made upon the application of F. & Co., parties 
claiming to be interested in the estate, "and 
who have duly proved their debt herein," is in 
proper form. Such order need not recite that 
it was made upon a verified application in writ- 
ing.— In re Yetterlein, Case No. 16,926. 

§ 324. Notice of examination. 

No notice need be given the bankrupt of 
the examination of a witness called by the as- 
signee. — In re Levy, Case No. 8,295. 

§ 325. Intervention. 

Where creditors conducting an examination 
of a debtor in apiiarently earnest opposition to a 
composition suddenly cease without apparent 
cause, the register may allow another creditor 
to continue the examination. — In re Vanderhoef, 
Case No. 16,840. 

Creditors cannot interpose to prevent the ex- 
amination of the bankrupt summoned at the 
instance of another creditor. — In re Winsbip. 
Case No. 17,878. 

On the examination of a witness resi)ecting 
the bankrupt's estate on the application of a 
creditor, other creditors have no right to inter- 
vene and object to questions asked. — In re 
Stuyvesant Bank, Case No. 13,582. 

A creditor is not entitled to interfere or be 
represented by counsel, not being a "party" to 
the proceeding. — In re Comstock, Case No. 3,- 
080. 

§ 326. Matters subject to inquiry — In 
general. 
The bankrupt or witness may be examined 
fully, substantially as under a reference upon 
a creditors' bill, or in proceedings supplemen- 
tary to execution. — ^In re Pioneer Paper Co., 
Case No. 11,178. 

On an examination of the bankrupt any ques- 
tions are proper which elicit an answer tending 
to show an interest of the bankrupt in property 
at the time the petition was filed. — In re Carson, 
Case No. 2,461. 

A bankrupt must answer questions put to 
him in relation to property in which it is shown 
that he might possibly have an interest. — In re 
Bonesteel, Case No. 1,628. 

A bankrupt cannot be examined as to prop- 
erty acquired or business done after the date of 
filing his petition, where he states that the same 
has no connection with or reference to his es- 
tate or business prior to that date. — In re 
Rosenfield, Case No. 12,059. 

Upon the examination of the bankrupt, he 
may be compelled to answer questions relating 
to matters transpiring prior to the time when 
the creditor's debt was contracted. — In re Craig, 
Case No. 3,322. 
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It is the duty of the bankrupt to disclose what- 
ever the parties interested may be concerned 
to know regarding his debts; business, or estate. 
—In re Cooke, Case No. 3,168. 

On the examination of the bankrupt, a cred- 
itor who has filed proof of a debt, claiming 
that it was contracted by fraud, cannot inquire 
as to the facts constituting the fraud. Act 1867, 
§ 33.— In re Wright, Case No. 18,065. 

The question whether a debt is fraudulently 
contracted, and therefore not affected by a dis- 
charge, can only be raised and determined in 
a suit to collect the debt in which the dis- 
charge is set up as a bar.- In re Wright, Case 
No. 18,065. ^ 

A bankrupt having testified that he is not the 
owner of certain property, questions relating to 
the identity of the owner, duration, extent, and 
character of the ownership are irrelevant. — ^In 
re Van Tuyl, Case No. 16,880. 

It is proper upon an examination by the as- 
signee to ask the bankrupt questions tending to 
show that, within a short time after filing his 
petition, he had money in his possession not ac- 
quired by the transaction of any business sub- 
sequent to such filing.— ^In re McBrien, Case 
No. 8,666. 

The bankrupt may be examined to show that 
the debt of the examining creditor was fraudu- 
lently contracted.— In re Koch, Case No. 7,916. 

A witness cannot rightfully object to being 
sworn or refuse to be examined upon any mat- 
ters' which are within the subjects mentioned in 
Act 1867, § 26.— In re Blake, Case No. 1,492. 

Upon an examination of a witness respecting 
the estate of the bankrupt, upon the application 
of a creditor, he may be compelled. to answer 
questions respecting his transactions with the 
bankrupt— In re Stuyvesant Bank, Case No. 
13,582. 

A witness must answer all proper questions 
relating to his trade and dealings with titie bank- 
rupt prior to bankruptcy, and, if necessary, 
produce any book containing the transactions 
with the bankrupt.— In re Earle, Case No. 4,244. 

The bankruptcy court cannot question the va- 
lidity of a judgment of a state court of compe- 
tent jurisdiction, and a judgment creditor may 
refuse to be examined in relation to a question 
of usury in a debt for which the judgment was 
rendered.— McKlnsey v. Harding, Case No. 8,- 
866. 

A witness cannot refuse to answer questions 
concerning his dealings, etc., with the bankrupt 
on an examination in bankruptcy, on the ground 
that his answer may furnish evidence against 
him in a civil case, by the assignee. — In re Fay, 
Case No. 4,708. 

A witness examined before a commissioner in 
bankruptcy proceedings cannot refuse to answer 
a question which may subject him to no other 
injury than one of a civil nature. — ^In re Dan- 
forth. Case No. 3,560. 

A witness who purchased claims against the 
estate, being examined before a register as to 
where he obtained the money paid therefor, and 
having answered that it did not come from the 
bankrupts, is bound, on pain of contempt, to 
state where he did obtain it.— In re Lathron. 
Case No. 8,106. 

A witness cannot be compelled to answer as 
to the original consideration for a negotiable 
bond issued by the bankrupt, where the cred- 
itor is a bona fide holder for value.— In re Le- 
land, Case No. 8,229. 

The bankrupt's wife may be required to tes- 
tify to all facts and transactions to which she 
was either a party or a witness, but not to mere 
confessions or admissions of her husband con- 
cerning his dealings with third persons. — ^In re 
Gilbert, Case No. 5,410. 



Questions asked the bankrupt's wife as to the 
incumbrances upon her property, which she ap- 
parently held for the benefit of her husband, are 
pertinent and proper.— In re Craig, Cases Nos. 
3,323, 3,324. 

Questions relatins to the amount of and deri- 
vation of the property of lie banknipt's wife, 
which she apparently held for her husband, are 
pertinent and proper.- In re Craig, Cases Nos. 
3,323, 3,324. 

Where the wife of a member of a bankrupt 
firm claims certain estate standing in her name, 
the bankrupt may be examined as to what prop- 
erty the wife owns, and the amount of money 
that she had at any time. — ^In re Clark, Case 
No. 2,805. 

The assignee may inquire into all the facts and 
circumstances of the transaction of the purchase 
of a house by the bankrupt, where the title is 
taken in the wife's name.— In re Sehonberg, 
Case No. 12,477. ' 

§ 327. — - IncTiminating; anatiers. 

The bankrupt may decline to answer, if the 
answer would incriminate himself.— In re Koch, 
Case No. 7,916. 

The bankrupt may decline to answer a ques- 
tion as to the disposal of his property which is 
broad enough to cover the time subsequent to 
the filing of the petition, the answer to which 
might subject him to criminal punishment. Act 
1867, § 44.— In re Patterson, Case No. 10,816. 

A bankrupt cannot refuse to answer ques- 
tions as to his having lost money at gaming on 
the ground that they would criminate or degrade 
him.— In re Richards, Case No. 11,769. 

A witness need not answer a question which 
does not relate to any matter of fact in issue, or 
to any matter contained in his direct testimony, 
where a truthful answer would tend to degrade 
him.— In re Lewis, Case No. 8,312. 

The keeper of a gambling house, in which 
the bankrupt was alleged to have lost a large 
sumof money, is privileged from testifying as 
to his residence at the time the money was al- 
leged to have been lost by the bankrupt, on tiie 
ground that such testimony would tend to crimi- 
nate him.— In re Graham, Case No. 5,659. 

§ 328. Privileged communications. 

One who appeared as counsel in an equity suit 
brought by the assignee against the bankrupts 
and others, may be compelled to testify as a 
witness for the creditors in proceedings in oppo- 
sition to the discharge.— In re Leland, Case No. 
8,232. 

A witness who claims to have acted as counsel 
for a bankrupt cannot, on that ground, refuse 
to be sworn as a witness in the bankruptcv pro- 
ceedings.— In re Woodward, Case No. 17,999- 

Since the passage of Act Feb. 25, 1868, the 
bankrupt cannot refuse to testify on the ground 
that his answer might criminate himself; but 
the privilege of communication between client 
and solicitor is still protected.— In re Krueger, 
Case No. 7,942. 

The attorney of the bankrupt cannot add to 
his oath as a witness a reservation as to privi- 
leged communications.— In re Adams, Case No. 
42. 

Counsel for bankrupt cannot be required to dis- 
close information as to affairs of bankrupt ob- 
tained from him or persons referred to by him. 
^In re Aspinwall, Case No. 591. 

Counsel for bankrupt, when examined as a 
witness, Is required to answer all questions, ex- 
cept those which require him to disclose infor- 
mation as to the affairs of the bankrupt which 
he received, as such counsel, from the bank- 
rupt, or from persons to whom he was referred 
by the bankrupt for the purpose of obtaining in- 
formation.— In re Aspinwall, Case No. 591. 
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"Where, in a liankruptcy proceeding, an attor- 
ney is called as a witness, he is not entitled to 
reserve in the oath which he takes the right to 
refuse to answer any question on the ground 
of privilege, as the attorney of the bankrupt. — 
In re Adams, Case No. 42. 

§ 329. — Powers o£ register. 

The register will pass upon questions objected 
to, and, exceptions being taken, will, at the close 
of the testimony, entertain motions to strike out 
answers or admit excluded questions, and certify 
the questions to the court.— In re Levy, Case 
No. 8,298; In re Lyon, Id. 8,643. 

A register conducting an examination should 
declare his opinion upon questions arising there- 
on, and, on exceptions, should certify the ques- 
tions to the court.— In re Reakirt, Case No. 
11,614. 

The register has no power to decide upon the 
competency and materiality or relevancy of any 
question, and when required he must take and 
report the testimony which he deems inadmissi- 
ble.— In re Levy, Case No. 8,296; In re Pat- 
terson, Id. 10,818; In re Koch, Id. 7,916; In re 
Rosenfield, Id. 12,059; In re Bond, Id. 1,618. 

The register has no power to limit in advance 
the time for the conclusion of the examination 
of the bankrupt.- In re Tift, Case No. 14,036. 

The register cannot fix a time at which an 
examination of the bankrupt shall terminate or 
limit the inquiries so long as they are relevant. 
—In re Waitzfelder, Case No. 17,047. 

The register may refuse to suspend the exami- 
nation which is pending until the questions 
which have arisen in the proceeding, and have 
been certified to the judge for decision, have 
been decided, where no creditor at that time is 
entitled to priority.— In re TifEt, Case No. 14,- 
030. 

Where an attorney appears to examine the 
bankrupt on behalf of a creditor, and it appears 
that his power of attorney has been revoked, it 
is not error for the register to refuse the attor- 
ney the right to examine the bankrupt as to the 
circumstances under which the revocation of bis 
power of attorney had been obtained. — In re 
TifEt, Case No. 14,030. 

§ 330. Biglit to connsel. 

A person summoned as a witness in an exami- 
nation before the register is not entitled to be 
attended by counsel. — In re Comstock, Case No. 
3,080; In re Feeny, Id. 4,715; In re Freden- 
berg, Id. 5,075; In re Schonberg, Id. 12,477; 
In re Stuyvesant Bank, Id. 13,582. 

The bankrupt's attorney may attend the ex- 
amination, and object to improper questions put 
to the bankrupt, but the latter has no right, with- 
out consent of the magistrate, to consult his 
attomev before answering. — ^In re Tanner, Case 
No. 13,745. 

The register has discretionary power to allow 
a bankrupt under examination to consult with 
his counsel, and the question whether the bank- 
rupt should be allowed to consult, upon his ex- 
amination, must be determined by the register, 
according to the circumstances of each particu- 
lar case.— In re Patterson, Id. 10,81-1; In re 
Collins, Id. 3,008; In re Judson, Id. 7,562; in 
re Lord, Id. 8,502. 

§ 331. Certifying questions to court. 

The certificate of a register on certifying a 
question put to the bankrupt must show the 
preceding question where necessary for a deci- 
sion by the court. — In re Patterson, Case "No. 
10,820. 

The question whether an examination is so far 
completed as to be admissible in evidence is not 
one which can properly be certified to the court 
for decision by tne register taking the examina- 
tion.— In re Noyes, Case No. 10,370, 



Tlie only parties to bankrupt proceedings are- 
the bankrupt and the creditors, and a witness 
cannot take the opinion of the judge on a cer- 
tificate by the register. — ^In re Fredenberg, Case 
No. 5,075. 

A certificate by a register stating a question 
objected to on an examination, and that he ex- 
cluded the question, is not a "special ease," un- 
der Act 1867. § 6.— In re Levy, Case No. 8.296. 

§ 332. Adjonrnment into court. 

The objection of the bankrupt to the granting 
of an order for examination before the first 
meeting raises an issue of law which the reg- 
ister must adjourn into court. (Act 1867, § 4). 
— In re Patterson, Case No. 10,814s 

But the argument of the question before the 
register waives the right to such adjournment, 
and it cannot be made after decision by the 
register. — In re Patterson, Case No. 10,814. 

A question put to a bankrupt or other witness 
on an examination before a register, even though 
objected to in proper form, does not raise an 
issue of law which can be adjourned into court. 
Act 1867, § 4.— In re Levy, Case No. 8,296. 

§ 333. Effect of failure to appear or au- 
gxtrer interrogatories. 

The proijer practice, where a bankrupt's wife 
fails to appear before the register in bankrupt- 
cy, upon the usual order and subpoena to ap- 
pear and testify, is to obtain an order to show 
cause why an attachment should not issue 
against her for contempt. — ^In re Bellis, Case 
No. 1,276. 

The bankrupt cannot be attached for con- 
tempt for the disobedience of an order for ex- 
amination served on him without the jurisdic- 
tion of the bankruptcy court. — In re Hodges,. 
Case No. 6,502. 

The bankrupt will not be adjudged in con- 
tempt for disobeying an order for examination 
under Act 1867, § 26, issued after his discharge 
was granted, where the discharge had not been 
set aside. — ^In re Jones, Case No. 7,449. 

The circuit court in a state to which a com- 
mission issued by a bankrupt court in another 
state is sent may compel a witness to testify. 
or punish for a refusal. — ^In re Johnston, Case 
No. 7,423. 

A nonresident creditor becomes subject to the 
jurisdiction by proving his debt, and is bound 
to obey an order to appear for examination 
touching the same, and in case of disobedience 
his claim may be stricken out. — ^In re Kyler, 
Case No. 7,956. 

A bankrupt cannot refuse to be sworn mere- 
ly by reason of claiming that he has an offset 
which extinguishes the debt of the creditor at 
whose instance the order for examination was 
issued, and that he desires to file a petition for 
re-examination of the claim. — In re Kingsley, 
Case No. 7,818. 

The bankrupt will be compelled by the court 
to answer all proper questions propounded. — In 
re Holt, Case No. 6,646. 

■\ATiere the bankrupt declines, under the ad- 
vice of counsel, to answer a question, the cred- 
itor may apply to the district judge to punish 
him for contempt. — In re Rosenfield, Case No. 
12,059. 

On an application for attachment of witness- 
es for contempt in not making answers on ex- 
amination under a commission, the attachment 
will be refused, where no written interrogato- 
ries accompanied the commission, and no in- 
formation is furnished as to the particular in- 
quiry .—In re Glaser, Case No. 5,476. 

Failure of a bankrupt to attend on the ad- 
journed day of his examination cannot be pun- 
ished as a contempt. — In re Carpenter, Case 
No. 2,427. 
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An excuse of a banlirupt for failure to at- 
tend an adjourned meeting in composition pro- 
ceedings, that he had already been subjected 
to an exhaustive examination, and that bis 
"business required his constant attendance, is 
sufficient to terminate the bankrupt's examina- 
tion, so far as that meeting is concerned, where 
the creditors, by a vote more than sufficient to 
pass the resolution of composition, resolve that 
the cause assigned was satisfactory to the 
meeting.— In re Tifft, Case No. 14,029. 

A bankrupt who refuses to be sworn and ex- 
amined under the advice of counsel will not be 
punished for contempt or amerced in costs 
•other than those of the certificate. — In re Win- 
•ship. Case No. 17,878. 

It is not a sufficient excuse for not answering 
41 question put to the bankrupt that he has al- 
ready replied to it at a former examination, 
lield at the instance of some other creditor or 
the assignee. — ^In re Vogel, Case No. 16,984. 

i 334, Production of IiQoks and papers. 

On the application of a creditor who asserts 
that his debt has been created in a fiduciary ca- 
pacity the court will direct the debtor to pro- 
duce, even before time for a decree, all books 
■and papers having relation to the debt — In re 
Parker, Case No. 10,722, 

f 335. Rig^Iit to ivitness fees. 

The wife of a bankrupt is not bound to ap- 
pear and be examined unless she is paid the 
usual and proper witness fees. — In re Van 
Tuyl, Case No. 16,881. 

A bankrupt is bound to appear and submit 
to an examination when ordered, without be- 
ing paid witness' fees.— In re O'Kell, Case No. 
10,474. 

^ 336. Conduct of examination in gen- 
eral. 

"Where the creditor fails to appear on the 
■day appointed for the examination of the 
bankrupt, it may be adjourned.— In re Kobin- 
«on, Case No. 11,942. 

The examining party has the right to hav.e 
the examination reduced to writing and sworn 
to and subscribed by the witness.— In re Jack- 
son, Case No. 7,128. 

The bankrupt cannot require the register to 
"have his testimony taken down in longhand 
when the assignee furnishes a stenographer. — 
In re Frey, Case No. 5,114. 

Where an examination is abruptly terminated 
Tjy the failure of the assignee's counsel to ap- 
pear, and an order for a new examination is 
taken, the bankrupt cannot refuse to testify. — 
In re Van Tuyl, Case No. 16,881. 

The examination of a witness called by the 
assignee may be proceeded with, without ref- 
•ereuce to the examination of the bankrupt 
which is being had on behalf of the creditors. 
— ^In re Levy, Case No. 8,295. 

The proceedings are under the control of 
the register, and should proceed without un- 
reasonable delay.— In re Hyman, Case No. 6,- 
«84. 

The bankrupt is to be examined and cross- 
examined like any other witness. — ^In re Levy, 
'Case No. 8,296. 

The bankrupt cannot be cross-examined by 
bis counsel on matters opened by the examina- 
tion, but may, .on the advice of counsel, ex- 
plain and correct his statement (Act ISil). — 
In re Bragg, Case No. 1,799. 

The bankrupt may be cross-examined by his 
own counsel (Act 1841).— In re Leachman, 
■Case No. 8,157. 

A bankrupt, on examination by a creditor, 
is entitled to explain any matters as to which 
"he has been examined, and to this end may 
ie questioned by his counsel. He is not bound 



to pay the register's fees for such testimony. — 
In re Noyes, Case No. 10,370. 

A general order requiring meetings to be held 
before a register Jtdd prospective in its opera- 
tion, and not to affect a pending meeting pre- 
sided over by the deputy clerk. — ^In re Holmes, 
Case No. 6,632. 

The bankrupt's examination, taken before 
a master in chancery, may be admitted in evi- 
dence, so far as it elucidates his affairs. — ^In 
re Bragg, Case No. 1,799. 

(E) ACTIONS BY AND AGAINST AS- 
SIGNEE.. 

See, also, ante, §§-208-213. 

§ 337. Jurisdiction— District court. 

The district courts have original jurisdiction 
of all cases and controversies between third 
persons and an assignee in bankruptcy, as such. 
— Bachman v. Packard, Case No. 709. 

The district court has full power, as a court 
of equity, to settle all controversies between 
the bankrupt and his creditors.— Fowler t. Dil- 
lon, Case No. 5,000- 

The district court has- exclusive jurisdiction 
of all controversies between the assignee and 
the bankrupt, depending on his relation as 
such.— Carr v. Gale, Case No. 2,434. 

District courts have jurisdiction, under Rev. 
St. § 4979, of a suit by or against an assignee, 
whenever he is a necessary and proper party, 
although other persons may be joined. — Olney 
V. Tanner, Case No. 10,506. 

The federal district courts have jurisdiction 
of a s\iit to set aside a contract upon grounds 
created by the banlvrupt law, and will enter- 
tain jurisdiction to prevent their officers being 
placed in unreasonable jeopardy. — JIain r. 
Glen, Case No. 8,973. 

The district court has jurisdiction of an ac- 
tion by an assignee to recover a balance due 
from a principal to the bankrupt as factor at 
the time of the presentation of his petition in 
bankruptcy.- Kelly v. Smith, Case No. 7,675. 

The district court has jurisdiction, under 
Rev. St. § 4970, of a suit by creditors against 
the assignee of a bankrupt member of a firm 
to procure an adjudication of their debts and 
their right of priority as against individual 
creditors, and may give complete relief there- 
in,— Swann V. Sanborn, Case No. 13,675. 

The district court has jurisdiction of a con- 
troversy as to the ownership of a fund in the 
hands or under the control of the assignee, 
without regard to the residence of the parties 
in interest.- In re Sabin, Case No. 12,195. 

Where "the bankrupts collect from their un- 
dertenants rent accruing before the bankrupt- 
cy, and secured by a Hen upon crops, the dis- 
trict court has jurisdiction of a petition filed 
by the landlord to recover such fund.— Wylie 
V. Smith, Case No. 18,110. 

§ 338. ^— Circuit courts. 

The circuit court has jurisdiction, concur- 
rent with the district cour^ of all cases arising 
under Act 1841.— McLean v. Lafayette Bank, 
Case No. 8.885. 

The circuit courts have jurisdiction in all 
cases in which suit is brought by or against 
the assignees, and he cannot be compelled to 
go into the state courts to assert his right as 
such.— McLean v. Lafayette Bank, Case No. 
8,885. 

The circuit courts have concurrent jurisdic- 
tion with the district courts of all actions by 
an assignee against persons claiming an ad- 
verse interest in the estate of a bankrupt. — 
Hallaek v, Tritch, Case No. 5,956. 
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The circuit court will exercise jurisdiction 
over distinct interests and parties, on allega- 
tions of fraud, in order to adjust liens and 
make distribution of assets. — McLean v. La- 
fayette Bank, Case No. 8,888. 

The federal circuit court has jurisdiction of 
an action to set aside a general assignment 
by the bankrupt, and distribute the property 
among the lien and general creditors. — McLean 
V. Meline, Case No. 8,890. 

The assignee may sue in the circuit court on 
a note of which the bankrupt is payee (Act 
1841).— Pritchard v. Chandler, Case No. 11,436. 

The circuit court has jurisdiction to deter- 
mine the validity of conveyances alleged to be 
in fraud of the bankrupt act.— Giveen v. Smith, 
Case No. 5,4GT. 

The concurrent jurisdiction conferred upon 
the federal circuit court and the federal district 
court by Act 1867, § 2, is limited to cases 
where there is a controversy concerning the 
right to, or some interest in, some specific thing 
between the assignee and a third person, and 
does not include an action to collect a simple 
debt.~Baehman v. Packard, Case No. 709. 

The circuit court has not jurisdiction of suits 
brought by the assignee of the bankrupt, sim- 
ply to collect the assets.— "Woods t. Forsyth, 
Case No. 17,992; Same v. Jackson Iron Mfg. 
Co., Id. 17,993. 

Suits may be brought by an assignee in bank- 
ruptcy in the federal circuit courts to collect 
assets due the estate, without reference to 
amount or value in controversy. — ^Payson v. 
Coffin, Case No. 10,858. 

A bill will lie in the circuit court to enjoin 
enforcement of a fraudulent judgment ob- 
tained by an assignee in bankruptcy against 
an alleged debtor of the bankrupt, though all 
parties are citizens of the same state.— Noyes 
V. Willard, Case No. 10,374. 

Suits by an assignee in bankruptcy are ex- 
cepted from the general rule that the federal 
courts have no jurisdiction of controversies be- 
tween citizens of the same states, and this ex- 
ception includes a suit by such assignee against 
a person not a party to the proceedings in 
bankruptcy.— Atkinson v. Purdy, Case No. 616. 

The circuit court has no jurisdiction of a 
bill by the assignee of a bankrupt firm against 
a member thereof and his assignee, where 
both are citizens of the same state, to require 
such assignee to pay complainant a surplus 
after individual creditors are satisfied. Act 1867, 
§ 2.— Stevens v. Appleton, Case No. 13,394. 

The federal circuit court has jurisdiction of 
a bill filed by an assignee in bankruptcy in 
the nature of a creditors' bill to reach assets 
in the hands of third parties, where the 
amount in dispute exceeds $500, and the con- 
troversy is between citizens of the state where 
it was brought and the citizens of another 
state. — Spaulding v. McGovern, Case No. 13,- 
217. 

The circuit court will entertain a bill by an 
assignee against several mortgagors and other 
lienholders to ascertain the amounts due, and 
sell all the property free from incumbrances. — 
Sutherland v. Lake Superior Ship Canal, Rail- 
road & Iron Co., Case No. 13,643. 

The federal circuit court has jurisdiction of 
a bill by an assignee to recover money or prop- 
erty of the bankrupt preferentiallj- or fraudu- 
lently conveyed. — Flanders v. Abbey, Case No- 
4,851. 

The federal circuit court has full jurisdiction 
over a bill brought to set aside a transaction 
impeached as fraudulent under Act 1867, g 35, 
to declare the same void, and to enjoin the 
parties temporarily and perpetually from pur- 
suing proceedings touching the same transac- 



tion in state courts.— Little v. Alexander, Case 
No. 8,393. 

The action given to the assignee by Act 1867, 
§ 35 (14 Stat. 534), to recover property, or the 
value thereof, transferred contrary to such sec- 
tion, is within the jurisdiction conferred upon 
the circuit court by section 2 of said act prior 
to the amendment of June 22, 1874 (18 Stat. 
178).— Brooke v. McOraken, Case No. 1,932. 

A suit by an assignee to set aside a fraudu- 
lent conveyance, after the discharge, of prop- 
erty concealed prior thereto, is not a suit to 
annul the discharge, and may therefore be 
broiight in the circuit court. — Nicholas v. Mur- 
ray, Case No. 10,223. 

§ 339. Dependent on locality* 

An action by an assignee to recover a sum 
of money due the bankrupt, under a written 
contract, is not local.— Babbitt v. Burgess, 
Case No. 693. 

The district court of the United States, in 
a district other than that in which the bank- 
ruptcy proceedings are pending, has no juris- 
diction of a suit by an assignee to recover as- 
sets of the bankrupt or moneys paid in viola- 
tion of the bankruptcy acts.— Shearman v, 
Bingham, Case No. 12,733; Job bins v. Mon- 
tague, Id. 7,330; Lamb v. Damron, Id. 8,014. 
CONTRA, see Moore v. Jones, Case No. 9,- 
768; Sherman v. Bingham, Id. 12,762; Good- 
all V. Tuttle, Id. 5,533. 

The circuit court has jurisdiction of an action 
against a resident of the district, brought by an 
assignee appointed in another state to recover 
a preference or to collect assets. — Hunt v- Jack- 
son, Case No. 6,893; Post v. Rouse, Id. 11,300^ 
Gindrat v. Dane, Id. 5.455. CONTRA, see 
Lathrop v. Drake, Case No. 8,109. 

The circuit court has jurisdiction of a com- 
mon-law or equity suit by an assignee in bank- 
ruptcy appointed in another district, in a case 
of diverse citizenship, where the amount in dis- 
pute exceeds $500.— Payson v. Dietz, Case No. 
10,861. 

Under Act 1867, § 2, a circuit court has ju- 
risdiction of a cross bill, filed by an assignee in 
bankruptcy in a district other than that in 
which the decree in bankruptcy was made, to- 
redeem mortgaged property in which the com- 
plainant has the legal title to the equity of re- 
demption.— Barnard V. Hartford, P. & F. R, 
Co., Case No. 1,003. 

The jurisdiction acquired by a circuit court 
sitting in equity, by virtue of the character of 
the complainant as assignee in bankruptcy, is 
not lost merely because the complainant has 
parted with all his title pendente lite; and the 
court also has jurisdiction of a cross bill filed 
by a new defendant, irrespective of his resi- 
dence.— Barnard v. Hartford, P. & F. R. Co.^ 
Case No. 1,003. 

Where the assignee brings an action in a dis- 
trict other than that where the proceedings 
are pending, an appearance and answer by de- 
fendant does not preclude him from raising the 
question of jurisdiction.— Jobbins v. Montague, 
Case No. 7,330. 

§ 340. — State courts. 

It seems that state courts are not deprived' 
of jurisdiction in ordinary common-law and 
equity suits simply because brought by an as- 
signee in bankruptcy. — Mitchell v. Great Works 
Mill. & Mfg. Co., Case No. 9,662. 

The jurisdiction of the bankruptcy court of 
a suit brought by the assignee to recover prop- 
erty fraudulently mortgaged or conveyed is not 
exclusive of the state courts, and the court 
which first obtains jurisdiction will have the 
right to decide the matter. — ^Yeadon v. Plant- 
ers' & Mechanics' Bank, Case No. 18,130. 

Where the rights of assignees are not regard- 
ed in the state court, their remedy is under 
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section 25 of the judiciary act.— Johnson v. 
Bishop, Case No. 7,373. 

•No suit by an assignee for a sum exceeding 
$500 can be prosecuted in a state court under 
Act June 22, 1874, § 2.— Hallaelr v. Tritch, 
Case No. 5,956. 

The assignee may sue in a state court to 
recover back money paid by the bankrupt in 
violation of Act 1867, § 39, and the bankruptcy 
court will not restrain such suit upon petition 
of the defendant therein.— In re Central Bank, 
Case No. 2,547. 

A judgment in a state court against an as- 
signee in bankruptcy, directing payment out 
of liie assets in the assignee's hands, does not, 
alone, furnish legal grounds to the district 
court, as a court of bankruptcy, for directing 
payment, by the assignee. — ^In re Central Bank 
of Brooklyn, Case No. 2,549. 

An agreement between the bankrupt and a 
part of his judgment creditors cannot bind his 
estate, unless signed by the assignee. An as- 
signee has no power to give consent to a de- 
cree of the state court, rendered in accordance 
with the terms of a written agreement, and 
the bankruptcy laws do not give him power to 
become defendant to a suit in a state court 
commenced after the adjudication. — In re An- 
derson, Case No. 351. 

§ 341. Service of process. 

A subpoena to appear and answer in a suit 
in equity brought by an assi^ee to restrain the 
foreclosure of a mortgage is an original pro- 
cess in a civil suit, within the judiciary act of 
1789 (section 11), and cannot be served on the 
defendant in another district, as no authority 
for such service appears in Act 1867. — ^Job- 
bins V. Montague, Case No. 7,329. 

The district court in equity has no jurisdic- 
tion over a citizen of another state, neither 
found within nor having property within the 
district, to relieve from a preference in fraud 
of the bankrupt act at the suit of an assignee 
in bankruptcy appointed in the district. — Paine 
V. Caldwell, Case No. 10,674. 

The recovery of a judgment in the state 
court, and its collection in fraud of the bank- 
rupt act, will not give the federal district court 
jurisdiction upon service of process upon the 
attorney in the suit. — ^Paine v. Caldwell, Case 
No. 10,674, 

§842. Riglit of action by assignee— In 
general. 

The assignee is not entitled to any greater 
rights in respect to recovering back money or 
other property, under section 39, than under 
section 35, Act 1867. The two sections are to 
be construed together. — Hubbard v. Allaire 
"Works, Case No. 6,814. 

The assignee may impeach a transfer by the 
bankrupt, though it may be held valid and bind- 
ing as against the bankrupt. — Carr v. Gale, 
Case No. 2,435; Allen v. Massey, Id. .231; In 
re Collins, Id. 3,007, affirming Case No. 3,004. 

Where a preference is obtained through a 
judgment and a levy, an assignee may proceed 
by a suit in equity to set aside the lien, and 
may make the sheriff, as well as the creditor, 
a party, if the proceeds of the execution be 
still in the hands of the sheriff. Case No. 17,- 
200 reversed.^Warren v. Tenth Nat. Bank, 
Case No. 17,202. 

A suit in equity cannot be maintained by an 
assignee to recover real estate, purchased by 
the defendant in good faith, from the bank- 
rupt's assignees in insolvency, appointed several 
years before under the state law, for a nominal 
consideration, where it has no market value, 
within a month before proceedings in bank- 
ruptcy, although the property has since in- 
creased in value. — Goldsmith v. Hapgood, Case 
No. 5.522. 



A bill in equity will lie by the assignee to 
recover shares of stock purchased by a third 
person with funds of the bankrupt, fraudulently 
put into his hands. — ^Hyde v. Cohen, Case Na. 
6,967. 

A bankrupt in possession of realty at the time 
of its sale by the assignee, who thereafter 
agreed with the purchaser to vacate on a cer- 
tain day, holds as tenant under the purchaser, 
and a petition will not lie by the assignee for 
delivery of possession. — In re Hale, Case No. 
5,912. 

The assignee may file a bill against all in-, 
cumbrancers to ascertain the validity, priority, 
and amount of incumbrances. — ^RIcLean v. 
Lafayette Bank, Case No. 8,886; Id. 8,888. 

In equity, an assignee cannot maintain a bill 
against a mortgagee of the chattels of the 
bankrupt to avoid the mortgage as a fraudulent 
preference, after having sold the chattels with- 
out order of court for the sale of incumbered 
property, under Act 1867, § 25, when the mort- 
gagee, by answer, repudiates all claim to the 
funds received from the sale, and acquits the 
assignee from all liability.— Giveen v. Smith,. 
Case No. 5,466. 

A suit by the assignee to set aside certain 
transfers as in fraud of Act 1867 is maintain- 
able, notwithstanding the property is in his 
possession after seizure by the marshal. — ^Kel- 
logg V. Russell, Case No. 7,666. 

A bill by the assignee for an accounting in 
respect to goods purchased by defendants from 
the bankrupt's employe^, in pursuance of an 
alleged fraudulent scheme, is not maintainable, 
where the assignee shows no injury to himself 
by the fraud, and where it is shown that the 
goods have been seized by the marshal under a 
provisional warrant, and turned over to the 
assignee, whose possession of the goods for the 
benefit of the estate is undisputed.— Smith v. 
Claflin, Case No. 13,026. 

A creditor receiving the proceeds of a sale 
on attachment, after proceedings in bank- 
ruptcy, may be compelled to pay the amount to 
the assignee, by an action in the federal court. 
-Bradley v. Frost, Case No. 1,780. 

A conveyance by the bankrupt alleged to be 
fraudulent as to creditors will not be set aside 
at suit of the assignee, when there are no 
provable debts, as the estate, after satisfying 
the claims against it, belongs to the bankrupt. 
—Nicholas v. Murray, Case No. 10,223. 

The clauses in Act 1867 which give the power 
to an assignee to sue for and recover the 
amount of unlawful preferences are not sub- 
ject to the rule of construction applied in cases 
of repeal of penal statutes, dase No. 16,849 
affirmed.— Tinker v. Van Dyke, Case No. 14,- 
038. 

A transferee of stock in a bankrupt company 
is liable to the assignee in bankruptcy in re- 
spect to such stock; but, where the transfer 
was not accepted by the transferee, the trans- 
ferror alone is liable. — Wilbur v. Stockholders, 
Case No. 17,636. 

The word "nonassessable," written across the 
face of a stock certificate, is not binding as 
against the assignee in bankruptcy of the com- 
pany. — Upton V. Burnham, Case No. 16,799. 

g 343. — As representing creditors. 

The assignee of a bankrupt corporation rep- 
resents both the interests of the creditors and 
of the bankrupt, and as against stocliholders 
he can recover for unpaid subscriptions, so 
far as the question touches on the validity of 
the stock, as if solely acting in the interests of 
creditors. — Upton v. Jackson, Case No. 16,802. 

The assignee represents the whole body of 
creditors, and he may sue to set aside a trans- 
fer, or to recover back property, or to contest 
the validity of any security given contrary to 
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the bankruptcy act. — Everett v. Stoiio. Case No. 
4,577; Bradshaw v. Ivleiu, Id. 1,790; In re 
Metzger, Id. 9,510; In re Leland, Id. 8,230. 

To entitle the assignee to sue in such cases, 
it is not necessary that any creditor have a 
specific lien on the property conveyed. — ^Barker 
V. Bar Iter's Assifirnee, Case No. 986; Beecher 
V. Clark, Id. 1,223; In re Duncan, Id. 4,131. 

As the assignee represents all the creditors, 
he may assert any right which they might as- 
sert as to conveyances fraudulent or otherwise 
invalid as to them under the general or local 
•law, and he may sue in every case where they 
might have sued had the debtor not become 
bankrupt. — ^Bradshaw v. Klein, Case No. 1,790; 
JVIoore V. Young, Id. 9,782; Pratt v. Ciirtis, 
Id. 11,375; Yerselius v. Verselius, Id. 10.925; 
Mitchell v. McKibbia, Id. O.Cfifi: In re Leland, 
Id. 8,234; In re Werner, Id. 17,410. 

When a conveyance is attacked for fraud, 
outside the bankrupt act, the assignee repre- 
sents the rights of general creditors, and may 
for such fraud avoid the instrument, though 
he has no specific lien on the property thereby 
conveyed. — Cragin v. Carmichael, Case No. 3,- 
319. 

The assignee is the proper party plaintiff to 
impeach a deed given hy the bankrupt, though 
only one class of creditors is interested to set 
it aside. — Pratt v. Curtis, Case No. 11,375. 

The assignee of a bankrupt corporation does 
not represent its creditors in respect to a claim 
against an officer under a statute making him 
personally liable for the corporate debt. — Bris- 
tol V. Sanford, Case No. 1,893. 

§ 344. — As representing tlie bank- 
rupt. 

The assignee may maintain an action in a 
court of justice for the recovery of the prop- 
erty of the bankrupt. — .Tohnson t. Bishop, Case 
No. 7,373. 

An assignee in bankruptcy may sue on a writ- 
ten contract entered into between the bank- 
rupt and the defendant, to recover a debt al- 
leged to be due the bankrupt thereunder. — 
Babbitt v. Burgess, Case No. 693. 

The assignee of a corporation for the pur- 
poses of a suit to recover back a dividend 
wrongfully declared stands precisely in the po- 
sition of the corporation. — Main v. Mills, Case 
No. 8.974. 

A decree in mortgage foreclosure made after 
the filing of the petition in bankruptcy in a 
suit commenced before such filing will bar the 
right of the assignee of the mortgagor to raise 
the question of usury. — Cutter v. Dingee, Case 
No. 3,518. 

The assignee in bankruptcy, of one of two 
joint makers of a note and mortgage, cannot 
(in Wisconsin) maintain a petition to declare 
the securities void for usury. — Bromley v. 
Smith, Case No. 1,922. 

Action by assignee to recover usury, see "Banks 
and Banking," § 20. 

§ 345. Foreign assignee. 

Where an assignment, by an operation of 
law, is not sufficient to enable the assignee to 
maintain an .action in his own name in the 
courts of a certain state, the assignee of the 
bankrupt in England cannot maintain an ac- 
tion at law in his own name against the debtor 
of a bankrupt in such state, but it must be 
brought in the name of the bankrupt. — Blane 
V. Drummoud, Case No. 1,531. 

The assignees of a British bankrujit cannot 
maintain a suit in their own names, in Mary- 
land, against a debtor of the bankrupt. — Perrv 
V. Barrj-, Case No. 11,000. 

§ 346. — — In partnership cases. 

The assignee of a firm may sue to recover 
property standing in the name of one of the 



partners, purchased with firm funds, aud con- 
veyed by him in fraud of Act 1867.— Patrick v. 
Central Bank, Case No. 10,803. 

The assignee in bankruptcy of one partner 
cannot set aside a conveyance made by both 
partners with intent to prefer a joint creditor, 
where the other partner does not also become 
bankrupt within the time limited by Act 1867. 
— Forsaith v. Merritt, Case No. 4,946. 

Property transferred by an insolvent part- 
nership to a partnership creditor, by way of 
preference or otherwise, where the firm has 
never been declared bankrupt, cannot be recov- 
ered by an assignee of the sui-viving partners 
after the death of one of them.— Withrow v. 
Fowler, Case No. 17,919. 

The assignee may recover at law or in equity, 
as the nature of the case requires, from a 
solvent partner what is due from him by the 
articles of copartnership.— Wilkins v. Davis, 
Case No- 17.664. 

Where a partner in an insolvent firm exe- 
cutes a composition deed with the firm credit- 
ors, referring to them as "his creditors," and. 
in pursuance thereof, signs compromise notes 
in the firm name, and makes payments from 
the firm's funds in fraud of the rights of such 
creditors, and is afterwards declared a bank- 
rupt, his assignee can, in the interest of the 
firm creditors, recover the sums so paid in 
fraud of their rights.— Bean v. Amsinck, Case 
No. 1,167. 

On the bankruptcy of the general partner 
in a limited partnership, where, under the 
local law, the special partner is liable for all 
sums drawn out by him, with interest, the as- 
signee can recover from the solvent special 
partner the siims withdrawn by him during the 
continuance of the firm. — Wilkins v. Davis, 
Case No. 17,664. 

§ 347. Rigkt o£ action against assignee. 

A receiver, appointed in supplementary pro- 
ceedings prior to the filing of a petition in 
bankruptcy against the debtor, may sue the as- 
signee in bankruptcy and a prior voluntary as- 
signee in the district court to set aside an 
assignment to the latter as void in fact and 
under the statute.— Olney v. Tanner, Case No. 
10,506. 

§ 348. Iiimitations of actions— Iiimita- 
tions applicable to particular 
actions. 

The two-years limitation for suits by or 
against the assignee under Act 1841, § 8, has 
no reference to suits growing out of dealings 
of the assignee with the estate after it comes 
into his hands, but only to suits having refer- 
ence to rights existing prior thereto. — ^In re 
Conant, Case No. 3,086. 

The bar prescribed by Act 1867, § 2, applies 
to causes of action which had accrued to the 
bankrupt before his bankruptcy as well as to 
those which accrued to the assignee after the 
bankruptcy.— Norton v- De La Villebeuve, Case 
No. 10,350. 

All transactions, illegal or fraudulent by the 
common law, the statute law, or by rules of 
law, other than the special limitations in Act 
1867, § 35, are governed by the limitation of 
two years of section 2.— Bean v. Brookmire, 
Case No. 1,168. 

A suit to set aside a fraudulent conveyance 
by the bankrupt, whether brought by the as- 
signee or by a creditor upon the refusal of the 
assignee, is within the limitation of two years. 
Act 1867, § 2. — ^Freelander v. Holloman, Case 
No. 5,081. 

The two-years limitation provided by Act 
1841, and by Act 1867, § 2 (Rev. St. § 5057). 
applies to suits by assignees to collect the debts 
and assets of the estate as well as to suits re- 
lating to specific property. — Mitchell v. Great 
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Works Mill. & Mfg. Co., Case No. 9,662; Nor- 
ton V. Barker, Id. 10,349; Miltenberger y, 
Phillips, Id. 9,621; Payson t. Coffin, Id. 10,- 
558; Id. 10,859; Walker v. Towner, Id. 
17,089; Scovill v.' Shaw, Id. 12,552, 
€ONTEA, see Pritehard t. Chandler, Case No. 
11,436; Sedgwick v. Casey, Id. 12,610; Davis 
v. Anderson, Id. 3,623; In re Krogman, Id. 
T,936; Smith t. Crawford, Id. 13,030. 

The two-years limitation provided by Act 
1867, § 2, applies to a petition filed by the as- 
signee in the bankruptcy court to recover as- 
sets, as well as to a formal action at law or 
salt in equity.— In re Krogman, Case No. 7,936. 

An action by the" assignee of a bankrupt bank, 
to recover counsel fees paid, without authority, 
"by third persons acting as liquidators under a 
state law, is barred in two years. Rev. St. § 
5057.— Miltenberger v. Phillips, Case No. 9,621. 

The two-years limitation (Rev. St. § 5057) 
applies to an action by the assignee to enforce 
against stockholders the payment of their un- 
paid shares.— Walker v. Towner, Case No. 17,- 
089; Payson v. Coffin, Id. 10,859; Scovill v. 
Shaw, Id. 12,552. 

Rev. St. § 2027, limiting the time foir the 
■commencement of suits, at law and in equity, 
by or against assignees, to two years, does not 
apply to a proceeding to review a bill in equity. 
—Wilt V. Sticlcney, Case No. 17,854. 

The limitation of two years applies only to 
■controversies over which the federal circuit 
•court would have iurisdiction. — Sedgwick v. 
Casey, Case No. 12,610. 

■§ 349. -— Accrnal o£ cause of' action. 

Where property fraudulently conveyed by the 
"bankrupt is levied upon and sold after proceed- 
ings in bankruptcy are commenced, the cause of 
sietion of the assignee against the purchaser to 
•set aside the sale does not accrue until such 
purchaser acquires title under the judgment 
aind execution sale. — ^Davls v. Anderson, Case 
No. 3,623. 

In the case of a transfer of property to hold 
in trust for certain uses, and to become abso- 
lute under certain conditions, held, that the lim- 
itation did not commence to run until the title 
"became absolute. — ^Haskill v. Frye, Case No. 
■6,195. 

The two-years limitation, in the ease of an 
-action by the assignee to enforce against stock- 
holders' payment of their unpaid shares, begins 
to run from the date of the assignment to the 
-assignee, and not of the date of the assess- 
ment on the shares by the bankruptcy court. — 
Payson v. Coffin, Case No. 10,859. 

Tlie cause of action by a trustee in bankrupt- 
•cy to recover a payment made by the bankrupt 
of money, the title to which was in an assignee 
imder a general assignment, does not accrue, 
under Rev. St. § 5057, until he has become 
vested with the fitle of such assignee under a 
decree setting the assignment aside as void un- 
•der the bankrupt act. — Tappan v. Whittemore, 
■Case No. 13,750. 

§350. Effect of absence of defend- 
ant. 

Where the bankrupt was a nonresident at the 
"time the cause of action accrued, and it does 
not appear when he became a resident of the 
■state, or that he had resided more than three 
j'ears in the state since the cause of action ac- 
crued, as required by the state act, the statute 
'Of limitations does not apply as a defense ,by 
the assignee, although the creditor was a corpo- 
ration of another state.— Capelle v. Trinity M. 
B. Church, Case No. 2,392. 

■% 351. — « Effect of ignorance, frand, 
or concealment of ca-use of ac- 
tion. 

Where property has been conveyed by the 
bankrupt upon a secret trust, to defraud his 



creditors, the cause of action does not accrue to 
the assignee under Act 1841, § 8, until the 
fraud has been discovered.— Carr v. Hilton, Case 
No. 2,436. 

Where the bankrupt and the promisor of a 
note fraudulently conceal the cause of action 
from the assignee, frpm the moment when his 
title accrues, the two-years limitation in Act 
1841 does not begin to run, but a fraudulent 
concealment after the assignee's title accrues is 
not sufficient to prevent the running of the stat- 
ute.— Pritehard V. Chandler, Case No. 11,436. 

The limitation of two years under Act 1867; 
§ 2, for an action against the assignee does not 
apply to a case of fraud by the bankrupt upon 
his wife, except from the time of its discovery. 
— Jn re Anderson, Case No. 351. 

The fact that the assignee did not discover 
his right to certain property of the bankrupt un- 
til after the expiration of two years from the 
time an action accrued to him therefor does 
not remove the bar prescribed by Act 1867, § 2. 
—Norton v. Pe La Villebeuve, Case No. 10,350. 

A suit to set aside a fraudulent conveyance, 
made after discharge, of property concealed 
prior thereto, may be brought by the assignee 
within two years from the discovery of the 
fraud.- Nicholas v. Murray, Case No. 10,223. 

A statute of limitations of two years will not 
bar- an action, where the facts attending a 
fraudulent transfer by the bankrupt were con- 
cealed by the parties, and not brought to tlie 
attention of the assignee, until within three 
months' of bringing suit. — ^Tyler v. Angevine, 
Case No. 14,306. 

The statute of limitations does not begin to 
run against the assignee in the case of prop- 
erty concealed until the fraud is discovered. — 
Fullings V. EHjllings, Case No. 5,151a. 

A suit brought 7 years after the assignee's 
appointment to set aside a conveyance as fraud- 
ulent, the bankrupt having continued in pos- 
session, is barred by the statute of limitations 
(Act March 2, 1867, § 2) for want of due dili- 
gence in discovering the fraud. — Andrews v. 
Dole, Case No. 373. 

§ 352. — — Commencement of action. 

Where the action was commenced within two 
years, but the assignee directed the clerk not to 
issue the summons, and it was not issued or 
served until more than two Vears ■ from the 
time the cause of action accrued, the action is 
barred.— Walker v. Towner, Case No. 17,089. 

§353. Pleading. 

A bill of discovery by an assignee in bank- 
ruptcy to recover property fraudulently conceal- 
ed 10 years prior thereto, alleging that the 
facts only came to complainant's knowledge 
"within the past year," Jield sufficient. — ^Forbes 
V. Overby, ,Case No. 4,928a. 

§ 354. Form of remedy — ^Actions gener- 
ally. 

Where goods seized by the marshal were de- 
livered to a purchaser from the bankrupt on 
his giving a forthcoming bond and a decree set- 
ting aside the sale as fraudulent is finally af- 
firmed in the supreme court, the purchaser be- 
ing insolvent, the assignee may proceed either 
upon the forthcoming bond or one of the ap- 
peal bonds, and without first enforcing the same 
against the estate of the purchaser, — Storrs v. 
Engel, Case No. 13,494. 

Secret preferences paid as inducements to 
signing composition deeds may be recovered 
either at law or in equity. — ^Bean v. Brookmire, 
Case No. 1,169; Id. 1,170. 

§ 355. — — Actions at law.- 

Trover by an assignee for property belonging 
to the bankrupt lies in the circuit court against 
the bankrupt and one daiming title. — Carr t. 
Gale, Case No. 2,435. 
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Trover will not lie by the assignee against 
judgment creditors to recover the value of the 
bankrupt's property, sold on execution, prior to 
the commencement of bankruptcy proceedings. 
— Gaytes v, American, Case No. 5,286. 

A sale by a debtor of all his real and personal 
proi^erty to a creditor, within a week of the fil- 
ing of a petition in bankruptcy, with knowledge 
of the debtor's insolvency, is in fraud of Act 
18G7, and trover will lie by the assignee to re- 
cover the value of the personal property. — Fos- 
ter V. Hackley, Case No. 4,971. 

An assignee may bring trover for property 
converted before his appointment, if the eon- 
version took place after the filing of the peti- 
tion, as his title relates back to the commence- 
ment of the proceedings. Act 1867, § 14. — 
Mitchell V. McKibbin, Case No. 9,666. 

§ 356. — Suits in equity. 

iloney paid as a fraudulent preference under 
Act 1867 may be recovered by the assignee in 
equity, although the same might also be recov- 
ered in an action at law. — Goodenow v. Milli- 
ken, Case No. 5,535. 

Where money has been fraudulently paid by 
a bankrupt to certain creditors to induce them 
to sign a composition agreement, the assignee 
in bankruptcy may recover it back, and equity 
will entertain such a bill, although he might 
have maintained an action at law. — Bean v. 
Brookmire, Case No. 1,169. 

A bill in equity by the assignee is not demur- 
rable on the ground that he has a complete rem- 
edy at law, where the facts show that questions 
of fraud, trust, and partnership are all involved 
in the case at issue. — ^Taylor v. Rasch, Case No. 
13,801. 

Ignorance of the precise amount of goods 
transferred in fraud of Act 1867 will not give 
the assignee the right to claim a discovery in 
equity, as he can obtain a full disclosure on 
examination of the preferred creditor, under 
section 26 of such act. — Garrison v, Markley, 
Case No. 5,256. 

Where assets are alleged to belong to the 
bankrupt, and are held by the defendants under 
claims of different rights, a suit in equity by 
the assignee in the form of a creditors' bill is 
the proper remedy to recover the same. — Stotes- 
bury V. Cadwalljider, Case No. 13,498. 

The fact that there are other creditors of de- 
fendant is no objection to the assignee's bring- 
ing a suit to recover assets in the form of a 
creditors' bill. — Stotesbury v. Cadwallader, Case 
No. 13,498. 

A suit in equity cannot be maintained by an 
assignee to obtain possession of a vessel alleged 
to belong to the estate of the bankrupt. The 
remedv is at law. — ^In re Oregon Iron Works, 
Case No. 10,562. 

Neither will an injunction be allowed in such 
case upon the petition of the assignee to re- 
strain the person in possession of such vessel 
from removing it beyond the jurisdiction of the 
court. The remedy is replevin. — In re Oregon 
Iron Works, Case No. 10,562. 

A court of equity will take jurisdiction of a 
bill charging the constructive fraud contemplat- 
ed by Act 1867, § 35, even though the suit, ex- 
cept in the form of the bill, is nothing more 
than an action for money had and received. 
But all persons concerned must be made par- 
ties. — ^Harmanson v. Bain, Case No. 6,072. 

g 357. ^-^ Summary proceedings. 

The assignee may petition summarily to set 
aside a mortgage given after the commencement 
of proceedings. Resort to a bill in equity is 
unnecessary. — In re Sims, Case No. 12,888. 

The assignee may proceed by summons or pe- 
tition upon a forthcoming bond, and need not 



resort to a plenary suit. — Storrs v. Engel, Case- 
No. 13,494. 

An assignee in bankruptcy can proceed against 
an adverse claimant of property only by action- 
at law or plenarj"^ bill in equity. — Ferguson v. 
Peckham, Case No. 4,741. 

Where the vendee purchased from the vendor 
before he was adjudged a bankrupt, in good 
faith, without knowledge of the bad faith of 
the vendor, and is financially responsible, the 
bankruptcy court will not settle the question 
of tlie validity of the sale upon motion by the 
assignee, but he must proceed in equity by bill. 
—In re Hunt, Case No. 6,881. 

The bankruptcy court, against the protest of 
a receiver appointed by a state court, will not 
summarily order a sale of property forcibly tak- 
en by the marshal from his possession, the title- 
to such property having vested in the receiver, 
but the rights of the assignee must be enforced 
by plenary suit. — ^In re Hulst, Case No. 6,803. 

A suit by an assignee against a third person 
to recover assets claimed to belong to the bank- 
rupt should be commenced by a bill in equity or 
a suit at law, and not by summary proceedings 
by petition, and a decree in suqh proceedings- 
will be set aside for irregularities on petition of 
the defendant to the circuit court, under Act 
1867.— In re Bonesteel, Case No. 1,627. 

The question as to the validity of an execu- 
tion lien on bankrupt's property attacked as a 
preference cannot be settled by petition and an- 
swer, but only by bill in equity or suit at law. 
—In re Ballou, Case No. 818. 

A proceeding by the assignee to have a mort- 
gage declared invalid, and a state court enjoined 
from foreclosing the same, should be by formal 
bill rather than by mere petition.— In re Kero- 
sene Oil Co., Case No. 7,726. 

The assignee can obtain possession of books- 
of account transferred by the bankrupt before 
petition filed only by proceeding by a bill in eq- 
uity or action at law, in which the validity of 
the conveyance can be tested, and not by a peti- 
tion. — ^Rogers v. Winsor, Case No. 12,023. 

Property fraudulently disposed of by a bank- 
rupt in proceedings by or against him may be- 
recovered by the assignee upon petition in the 
bankruptcy court, proceedings upon which may 
be of a summary character. — Bill v. Beckwitii, 
Case No. 1,406. 

Where mortgaged personalty of an absconded; 
bankrupt is sold by agreement, under order of 
court, and the proceeds paid into court, the 
right thereto, as between the mortgagee and 
assignee, must be determined by a petition for 
distribution, and not' by suit. — ^In re ilasterson,. 
Case No. 9,268. 

Property held by the bankrupt to secure him 
as surety for another cannot be reached by the 
creditor by summary petition against the as- 
signee, but only by a plenary suit. — Hurst v^ 
Teft, Case No. 6,939. 

The district court has no power to determine 
by summary proceedings the validity of the 
title of a general assignee for the benefit of 
creditors. — ^In re Marter, Case No. 9,143. 

The objection that the relief sought to set 
aside a transfer by the bankrupt must be ob- 
tained by bill instead of on petition is waived 
where not taken by pleading. — In re Ulrich, 
Case No. 14,327. 

A petition by an assignee against an alleged 
fraudulent transferee and his sureties in a bond 
for possession of goods seized by the marshaU 
who were not otherwise parties to the bank- 
ruptcy proceedings, where in substance a bill, 
may be remanded to the rules, and proceeded 
in as a bill in equity. — Lisberger y. Garnett, 
Case No. 8,383. 
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The bankruptcy court has no jurisdiction of a 
summary petition "by a mortgagee for the sale 
of mortgaged property in the hands of receivers 
appointed by the state court, not parties to the 
petition.— Bradley v. Healey, Case No. 1,781. 

§358. Defenses. 

Adjudication of bankruptcy on a petition char- 
ging fraudulent conveyance does not estop the 
grantee from claiming that the conveyance is 
valid as to him. — In re Marter, Case No. 9,143. 

A bankrupt is liable at the suit of tie as- 
signee for a tort committed on the bankrupt's 
property when he went into bankruptcy, and it 
is no defense in such an action that he has no 
property of his own with which to respond. — 
Carr v. Gale, Case No. 2,435. 

An objection by the assignee to a contract 
made by the bankrupt corporation with one of 
its officers will not be entertained in a court of 
equity, unless he offers to return the considera- 
tion received,— Miller v. Bialsted, Case No. 
9,572. 

It is no defense to an action by an assignee 
to recover a debt due the bankrupt that said 
debt has been claimed by the bankrupt as a 
set-off in a pending suit. — ^Miller v. Delaware, 
L. & W. E. Co., Case No. 9,566. 

Where a firm holds a large claim against an 
insolvent corporation of which a member of the 
firm is a director, and at a meeting of the cred- 
itors, at which such member was present, nteas- 
xires were taken to pay and secure the claim, 
and such corporation becomes bankrupt, upon 
the assignee bringing a bill against the firm it 
will be enjoined from setting up any right by 
virtue of the votes of the directors whici were 
in fraud of the assignee. — Bradley v. Converse, 
Case No. 1,776. 

It is no defense to an action to recover secret 
preferences paid to obtain signatTu:es to a com- 
position deed that' the composition deed was in- 
valid, because not signed by all the creditors, 
pursuant to its terms, it appearing that the 
greater part of the creditors believed that the 
composition had been signed by all the creditors 
in good faith.— Bean v. Brookmire, Case No. 
1,170. 

Where a discharge is granted after opposition 
on specifications held not to have been proved, 
the court will not direct the assignee, who had 
previously commenced suit in the state court, to 
discontinue it, on tlie ground that the allegations 
in the bill of complaint were the same as tSbse 
of the specifications in opposition to the dis- 
charge. — In re Penn, Case No. 10,928. 

In an action by the assignee of an Illinois cor- 
poration against a stockholder to recover the 
amount unpaid on his stock, it is not a sufficient 
defense that the corporate proceedings have not 
been strictly in accordance with the statute. — 
Upton V. Hansbrough, Case No. 16,801. 

The fact that a call for unpaid subscriptions to 
stock was for more than was necessary to pay 
the debts of the eompanjj cannot be tried in 
an action by the assignee in bankruptcy against 
an individual stockholder.^D'pton v. Hans- 
brough, Case No. 16,801. 

Ignorance of the condition of the company at 
the time the subscription was made is no de- 
fense to a suit by the assignee in bankruptcy 
for an assessment. — ^Payson v. Withers, Case No. 
10,864. 

The action of the bankrupt court in making an 
assessment upon stockholders of the bankrupt 
corporation cannot be collaterally assailed in 
suits to enforce collection of the assessment. — 
Payson v. Stoever, Case No. 10,863. 

An order of assessment by the bankruptcy 
court, upon the premium note^ of a bankrupt 
insurance company, does not bind the maker of 
such a note, so as to preclude him from disputing 



its validity when sued thereon by the assignee. 
—Lamb v. Lamb, Case No. 8,018. 

An assessment by the court on unpaid sub- 
scriptions to the stock of a bankrupt corpora- 
tion is- conclusive, and not impeachable collater- 
ally. — Jlichener v. Payson, Case No. 9,524. 

§359. Parties. 

In a chancery attachment against a British' 
bankrupt, the federal circuit court ivill permit 
the assignees of such bankrupt, on giving secu- 
rity and producing a copy of the proceedings of 
the commissioners certified by a notary public, 
at Liverpool, in England, who is certified to be- 
such by the American consul at Liverpool, to- 
be jnade parties to defend the suit, and to release 
the attached effecfts. — ^Wilson v. Stewart, Case 
No. 17,837. 

All suits in relation to the bankrupt's estate- 
should be brought in the name of the assignee. 
To a suit in the name of the bankrupt, defend- 
ant may plead the appointment oi the assignee 
in abatement. — Cook v. Lansing, Case No. 3,162. 

The assignee is entitled to be made a party to 
suits pending in the state court by or against 
the bankrupt, and the bankrupt wUl be enjoined' 
from interfering with them. — Samson v. Burton^ 
Case No. 12,285. 

The bankrupt is a proper party to a bill tO' 
set aside a sale by him as fraudulent or illegal 
under the bankrupt law. — ^Verselius v. Verselius, 
Case No. 16,925. 

The bankrupt is not a necessary party to a- 
suit by the assignee against the voluntary as-- 
signee of the bankrupt to set aside a convey- 
ance made by the latter. — ^Harding v. Crosby,. 
Case No. 6,050. 

The fact of nonjoinder of a person jointly lia- 
ble with defendant is available only by plea in- 
abatement. Case No. 16,849. affirmed. — ^Tinker 
V. Van Dyke, Case No. 14,058. 

• Where an assignee, who has brought a suit 
in equity, and has entered an appearance in a 
suit brought against him, has aljsconded, no- 
further proceedings can be taken until proceed- 
ings have been taken to bring the co-assignee in, 
and compel him to elect whether he will be made- 
a party.— Penton v. Collerd, Case No. 4,731. 

Where the assignee is made a party to a suit^ 
he must come in and assert his rights, or he will 
be barred by decree on default, as any other 
party.— ^Turner v. Indianapolis, B. «Ss W. Ry.- 
Co., Case No. 14,259. 

§ 360. Joinder of causes. 

The assignee may embrace in one suit all sucb 
matters and causes of action as might be in- 
cluded by the creditors in a creditors' bill.— 
Spaulding v. McGovern, Case No. 13,217, 

A bill by the assignee to set aside a chattels 
mortgage, a sale thereunder, and an assignment 
for creditors as fraudulent against creditors, and 
to recover the property, is not multifarious, the- 
object of the bill being to recover the estate and 
clear it of incumbrances, and all the acts of the- 
defendants having been done with a common^ 
purpose. — Piatt v. Preston, Case No. 11,219. 

§361. Pleading. 

An assignee in an action of trover, in alleging- 
title to property, must allege an adjudication in> 
bankruptcy.— Wright v. Johnson, Case No. 18,- 
082. 

A bill by an assignee in bankruptcy to recover- 
notes alleged to have been transferred in viola- 
tion of Act 1867 need not directly allege an ad- 
judication of bankruptcy, where it sets out the- 
filing of the petition, the appointment of the as- 
signee, and the assignment to him. — ^Lakin v, 
First Nat. Bank, Case No. 7,999. 

A bill to set aside a conveyance made by a 
bankrupt for the benefit of his wife and chil- 
dren, alleging that he was much, embarrassed 
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at the time, is good on demurrer, though it did 
not aver that he was then insolvent. — Pratt v. 
Curtis, Case No. 11,375. 

The declaration in an action by the assiffnee 
to set aside a transfer as in violation »of the 
-act must set out the facts to show its illegality. 
--^Hallack y. Triteh, Case Xo. 5,956. 

In an action by the assignee to recover the 
"value of goods transferred by the bankrupt, con- 
trary to Rev. St. § 5128, the complaint must 
■either allege actual conversion of the property, 
or a demand by the assignee and a refusal to de- 
liver it, as the receipt of such goods by the cred- 
itor is not tortious, and does not of itself amount 
to a conversion of the property.— Sliuman v. 
Fleekenstein, Case No. 12.826; Brooke v. Mc- 
Craken, Id. 1,932. 

Where the petition in bankruptcy was filed 
before the amendment of June 22, 1874, shorten- 
ing the time within which a preference may be 
attacked as fi-audulent, and requiring that the 
creditor should have knowledge that it was made 
in fraud of the act, a bill thereafter filed is suf- 
ficient to make a case within the statute as it 
p.icisted before the amendment. — ^Warren v. Gar- 
ber. Case No. 17,196. CONTRA, see Grey v. 
Thomas, Case No. 5,806. 

In a suit to set aside a sale as fraudulent un- 
der Rev. St. §§ 5128. 5129. as amended June 22, 
1874, knowledge by defendant that the sale was 
in fraud of the act must be averred and proved. 
— Crump V. Chapman, Case No. 3,455. 

§ 362. Issues and proof. 

An assignee who sues to recover the value of 
property alleged to have been conveyed by the 
bankrupt as an illegal preference under Act 
1867, § 35, cannot recover, on the ground that 
the conveyance was void at common law or un- 
'der the state statute. — Cragin v. Carmichael, 
•Case No. 3,319. 

Under an allegation that the bankrupt did 
"transfer, assign, and convey" to defendant, 
plaintiff is not limited to proof of technical as- 
signment under state laws. — Andrews v. Graves, 
Case No. 376. 

§ 363. Svidence. 

The assignee, suing as such, must produce the 
-commission and proceedings and deed of assign- 
ment.— ilclver V. Moore, Case No. 8,831. 

Possession by the bankrupt, when his prop- 
■erty was assigned, and a removal and sale of 
it, in connection with another person afterwards, 
is prima facie evidence of conversion. — Carr v. 
'Gale, Case No. 2,435. 

The assignee, to maintain his title to sue in 
trover, need prove only the decree of bank- 
ruptcy and his appointment. This is prima facie 
■evidence of his title under the law, without pro- 
ducing the bankrupt's petition to be declared a 
bankrupt.— Carr v. Gale, Case No. 2,434. 

In an action of trover by an assignee against 
a third person and a bankrupt, the explanations 
and schedules attached to the latter's petition 
cannot be used in his favor. — Carr v. Gale, Case 
No. 2,435. 

In an action of trover by an assignee against 
•a third person and the bankrupt, the declara- 
tions of the latter are competent evidence 
against him. — Carr t. Gale, Case No. 2,435. 

A party who has caused a deposition to be 
taken before a register to be used as evidence 
in a cause cannot thereafter object to such use. 
— Lawrence v. Graves, Case No. 8,138. 

Creditors who receive an illegal preference are 
liable to the assignee. The intent of the debtor 
to give, and of the creditor to secure, an unau- 
thorized preference, may be shown by circum- 
stances. — Giddings v. Dodd, Case No. 5,405. 

In a suit by an assignee the proceedings in 
bankruptcy are admissible to show the appoint- 



ment of the assignee, and the introduction of 
the record of such proceedings up to the time of 
his appointment, no use being made of them be- 
cause the insolvency was admitted, is not a 
ground for error.- Babbitt v. Walbrun, Case 
No. 695. 

In a suit by the assignee to recover the value 
of the property alleged to have been fraudu- 
lently transferred by the bankrupt, every dec- 
laration of the bankrupt in relation to defrauding 
his creditors and acts on his part showing the 
nature and extent of the fraudulent scheme are 
admissible, where a prima facie ease of con- 
spiracy is made out. — ^Tyler v. Angevine, Case 
No. 14,306. 

In an action by the assignee of a corporation 
to collect unpaid subscriptions to stock, evidence 
of misrepresentations by an agent of the corpo- 
ration at the tinae of subscription is inadmissible. 
— ilichener v. Payson, Case No. 9,524. 

' Tlie exemplification of a record offered in evi- 
dence is not admissible to prove a decree of the 
bankruptcy court authorizing an assessment by 
the assignee of the bankrupt corporation, where 
it appears that parts of the proceedings which 
culminated in such decree are not certified, and 
there is no offer to prove their contents. — ^Pay- 
son V. Brooke, Case No. 10.857. 

In order to prove a particular proceeding in a 
bankrupt case, the whole record of such pro- 
ceeding must be produced, but it is not neces- 
sary to produce the whole record of the case. — 
Payson v. Brooke, Case No. 10,857. 

Declarations of a bankrupt are properly admit- 
ted in evidence on the trial of a suit between 
his assignee and a third person as to title to 
certain property.— In re Clark, Case No. 2,802. 

The bankrupt is a competent witness where 
his assignee is a party, as he can have no legal 
interest in the decision of tlie case. — Wright v. 
Rogers, Case No. 18,090. 

Where, within two months before commence- 
ment of proceedings, the bankrupt mortgages his 
stock of goods to raise money to pay a creditor 
pressing for satisfaction, and the mortgagee is 
a party to the negotiations, the burden is on the 
latter to show good faith and actual value. 
Rev. St. § 5128.— In re Sims, Case No. 12,889. 

Defendants must contradict and explain every 
fact tending to cast suspicion upon tlie convey- 
ance. — Alexander v. Todd, Case No. 175. 

§364. Trial. 

In summary proceedings by the assignee to re- 
cover proper^ty fraudulently disposed of, the 
bankruptcy court may order issues of fact to be 
tried by a jury. — Bill v. Beckwith, Case No. 
1,406. 

In a suit by the assignee in involuntary pro- 
ceedings to set aside a transaction as fraudulent, 
the federal circuit court may refer the question 
of bona fides to a jury, where tlie bankrupt Kas 
not had the privilege of a jury. — Little v. Alex- 
ander, Case No. 8,393. 

In trover to recover the value of property al- 
leged to have been fraudulently sold by the 
bankrupt, it is error to instruct the jury that 
if the sale of the property by the bankrupt was 
not in the usual and ordinary course of busi- 
ness it was fraudulent, as such fact is only 
prima facie evidence of fraud.— Babbitt v. Wal- 
brun, Case No. 694. 

A charge to the jury that they are to give a 
verdict for the assignee in bankruptcy if they 
find that a certain sale by the bankrupt was 
fraudulent, and that the second buyers partici- 
pated in it or had reasonable cause to know of 
the fraud, is sufficient, without a separate charge 
that the participation in the fraud was essential 
to recover.— Babbitt v. Walbrun, Case No. 695. 

In determining the question as to whether the 
transferee had knowledge of the insolvency of 
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the assignor, it is not error for the court to di- 
rect the attentiou of the jury to the distinction 
between "reasonable cause to believe" and "ac- 
tual belief."— Lawrence v. Graves, Case No. 8,- 
138. 

§ 365. Injiuictioms and receivers. 

On a bill filed by the assignee in bankruptcy 
to set aside a general assignment by the bank- 
rupt, where the voluntary assignees were re- 
strained from interfering with the property, lield, 
that a receiver should be appointed by the bank- 
ruptcy court.— Sedgwick v. Place, Case No. 12,- 
619. 

An assignee who brings a stiit under Act 1867, 
against a person claiming title to property, is 
not entitled to an injunction pending the suit 
restraining such person, from intermeddling with 
the property which is in the latter's possession, 
and to a receivership thereof, unless the assignee 
shows some emergency or some peril of loss 
which the court will be unable to redress. — 
Beeeher v. Bininger, Case No. 1,222. 

Where an insolvent corporation, before its 
bankruptcy, has obtained the appointment of a 
receiver in a state court, to whom its property 
is transferred, and an action is brought by its 
assignee in bankruptcy against the receiver to 
set such transfer aside, the bankruptcy court 
will grant an injunction restraining the receiver 
from executing the trusts of the receivership, 
and will appoint a receiver of the property and 
its proceeds pending suit. — ^Platt v. Archer, Case 
No. 11,213. 

An injunction against the sale on execution 
of property which the assignee sues to recover 
will not be dissolved on an answer and affidavit 
denying the merits of the bill.— Piatt v. Dicken- 
son, Case No. 11,216a. 

§ 366. Compromise. 

Where an assignee brings action against the at- 
torneys of the bankrupt to recover money paid 
and property assigned to them by him before 
filing his petition, in payment and as security for 
their services rendered and to be rendered in 
the bankruptcy proceedings, and after issue is 
joined the assignee applies for leave to compro- 
mise the suit, such leave will not be granteS, 
as such suit is not a proper one for compromise 
of disputed claims under general order No. 20. — 
In re Rowe, Case No. 12,092. 

The expense and delay of a litigation will not 
justify a compromise in a case where public in- 
terests and the due administration of the bank- 
rupt law require. the settlement of the ques- 
tions of law involved by the judgment of the 
court.— In re Rowe, Case No. 12,092, 

§ 367. Recovery and decree. 

Where an assignee sells property free from in- 
cumbrances, and the holder of a mortgage there- 
on is present at the sale, and a bill in equity is 
brought by the assignee against the mortgagee 
and purchasers of the property to determine 
their respective rights against the mortgagee, 
who threatens an enforcement of his mortgage, 
it is competent for the court to determine the 
validity of the mortgage, although the holder re- 
pudiates all claim to a fund in court retained 
for the purpose of paying the same, and dis- 
avows all liabilities of the assignee to himself 
by reason of such sale; and, if found to be a 
fraudulent preference, its cancellation may be 
decreed, and its enforcement against the prop- 
erty and the purchasers thereof enjoined. — 
Giveen v. Smith, Case No. 5,467. 

A bill for an account and a receiver filed by 
an assignee of two insolvent partners against a 
solvent partner, may be retained until the re- 
ceiver has reported a settlement of all other 
demands against the firm.— Cory v. Clark, Case 
No. 3,260. 

In the case of a joint purchase in fraud of 
Act 1867, each purchaser is liable for the full 



value ,of J±e property, though they were inter- 
ested in different proportions. — Schulenburg v.. 
Kabureck. Case No. 12,487. 

Where a transfer of property by the bankrupt 
is held void under Act 1867, as against the as- 
signee, the transferee will be regarded as a trus- 
tee for the assignee, and will bo held to ac- 
count as such, where it appears that the trans- 
feree has disposed of the property.— Schrenkei- 
sen V. Miller, Case No. 12,480. 

A decree annulling a voluntary assignment to. 
creditors made Avithin six months before the- 
commencement of bankruptcy proceedings must 
contain a direction for a conveyance by the vol- 
untary assignee to the assignee in bankruptcy,, 
and no subsequent account in a state court 
should be had unless some extraordinary reasont 
requires a distribution, under the laws of the- 
state, for the benefit of the general body of' 
creditors.- Burkholder y. Stump, Case No. 2,- 
165. 

A creditor who "has taken an unlawful pref- 
erence by execution and seizure of the bank- 
rupt's property is liable for its value, and is 
only to be allowed, on the accounting, credit 
for the actual expenses of sale, not including the- 
officer's" fees. — Sedgwick v. Millward, Case Nc 
12,618. 

On awarding to the assignee the proceeds of 
an unlawful preference obtained by judgment 
and levy of execution, the sheriff will be al- 
lowed his legal fees and costs of the suit, whichi 
were charged on the creditor. Case No. 17,200 
reversed. — ^Warren v. Tenth Nat. Bank, Case No. 
17,202. 

In an action by the assignee to recover prop- 
erty fraudulently transferred, the value of 
such portion as is exempt from execution must 
be deducted before judgment. — Grow v. Bal- 
lard, Case No. 5,848. 

A mere general allowance in the decree of 
the reasonable charges and expenses of the 
voluntary assignee will not include expenses-, 
of a proposed account in the state court. — Burk- 
holder V. Stump, Case No. 2,165. 

The defendant in an equity suit must ac- 
count, before a master, for property received" 
by him. Orders of reference to a master will 
be settled on notice. — Benjamin v. Graham, 
Case No. 1,301. 

An assignee suing for the value of goods; 
fraudulently transferred may recover damages 
for their detention, including profits made out 
of them, or injuries received by them, while 
in possession of the creditor. — Shuman v. Fleck- 
enstein, Case No. 12,826. 

A decree declaring a conveyance void at the- 
suit of the assignee, and directing defendant 
to convey to the assignee, does not establish 
title in the assignee under such defendant, nor- 
any privity between them. — McParland v. 
Goodman, Case No. 8,789. 

A recovery on a wife's chose in action by the 
assignee, substituted in place of the husband 
who had become bankrupt pending suit, inures, 
to the benefit of the creditors. — In re Boyd, 
Case No. 1,745. 



(F) CLAIMS AGAINST AND DISTRIBU- 
TION OF ESTATE. 

Presentation and proof of claims on election 
of assignee, see ante, §§ 163-171. 

1. Provable Debts and Demands. 

§ 368. In general. 

Any debt which may be proved by complying- 
with any of the provisions of the bankrupt act 
is a provable debt. — Rankin v. Florida, A. &, 
G. C. R. Co., Case No. 11,567. 



;379 (§ 369) 



§ 369. Time of accrnaL 

Only such debts as exist at the time of filing 
the petition are provable, and a debt which ex- 
ists at the time of the actual adjudication, but 
not existing at the time the petition "was filed, 
is not provable.— In re Crawford, Case No. 3,- 
363. CONTRA, see Downer v. Braekett, Case 
I^o. 4,043; In re Hennocksburgh, Id. 6,367- 

Where an absolute transfer is given to secure 
■a debt on an extension of time to the debtor, 
the creditor, before the expiration of such 
time, has an existing indebtedness provable in 
bankruptcy.— Bcf or t v. Greely, Case No. 4,260. 

The election of the United States to take 
judgment upon a bond given to secure a claim 
against a vessel will prevent them from prov- 
ing it as a debt due from the bankrupt obligor; 
and such debt is not afEected by the discharge 
previously obtained. — In re Mansfield, Case No. 
■9,049. 

Where a claim evidenced ,by a bond, given 
by a claimant for property seized by the TJnit- 
.ed States, as liable to forfeiture for violation 
.of the rules of war, is not reduced to judgment 
until after the adjudication of the bankruptcy 
■of such claimant and a final dividend has been 
determined, it is not provable against the bank- 
rupt estate, and is not barred by the discharge. 
—United States v. The Hob Roy, Case No. 16,- 
179. 

§ 370. Contingent demands and liaTjili- 
ties. 

One who has been garnished and defaulted, 
and subsequently declared a bankrupt, is not 
.a debtor of the garnisher, so as to make his 
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they are invalid in the hands of the pledgor. 
— Bailey v. Nichols, Case No. 741. 



§ 372. Claims against indorser o£ a note 
or drawer o£ bill of excliange. 

Where a bankrupt agreed to furnish money to 
a person to take out a patent and to pay the 
expenses, and receive an interest in the same, 
and a note thereafter is made by such person 
and indorsed by the bankrupt, and given to a 
chemist for work done on the patent, the lat- 
ter may prove such note as a valid claim 
against the estate of the bankrupt.— In re 
Bruce, Case No. 2,044. 

A mere covenant by a creditor not to sue an 
accommodation acceptor does not prevent him 
from proving against the drawer's estate, — 
Downing v. Traders' Bank, Case No, 4,046. 

In the ease of negotiable paper, where the 
makers have been declared bankrupts, and have 
offered notes for composition payments, the 
creditor may prove for the whole amount 
against the indorser, as nothing short of actual 
payment, or a present right to receive a divi- 
dend, from the maker's estate, will operate to 
reduce the creditor's right to prove against 
the indorser's estate. — ^In re Hicks, Case No. 6,- 
456. 

§ 373. Claims barred by limitation. 

A debt barred by the statute of limitations 
of the state in which the bankrupt resides and 
where the petition is filed cannot be proved. — 
In re Kingsley, Case No. 7,819; In re Reed, 
Id. 11,635; In re Doty, Id. 4.017; In re Har- 
din, Id. 6,048; In re Noesen, Id. 10,288; In re 
Cornwall, Id. 3,250. 



iclaim provable as that of a creditor.— Ex parte ; . , . ^ , j t, 4.1 xr v^ i- ^t.,*-,,*^ ^4- 
.Columbian In.. Co., Case No. 3.037 , H^itf^^oL'^f^hi^" :JSLS"5>?°«mf<.r ™1?5 

The statute liability of stockholders of a ^^^ ^,3 proven.— In re Shepard, Case No. 12, 
•corporation for its debts is not a claim provable 
in bankruptcy against them, — ^Bristol v. San- 
ford, Case No. 1,893; James v. Atlantic De- 
Uaine Co., Id, 7,179. 



§ 371. Claims of indorsers, sureties, etc. 

No debt, but such as is due and owing at the 
-time of the bankruptcy, can be proved under 
-the commission. Therefore an indorser or ac- 
ceptor of a bill of exchange, drawn by the 
bankrupt, who has not paid it before the bank- 
ruptcy, cannot prove the debt. — Marks v. Bar- 
ker, Case No. 9,096. CONTRA, see Baker v. 
Vasse, Case No. 784. 

Where the holder of a note fails to prove 
^;he same against the maker's estate, the in- 
dorser may prove it, and receive dividends, 
though he has not paid the note.— In re EUer- 
iorst, Ca«e No. 4,381. 

The right of an indorsee of a note to prove 
the same in bankruptcy is controlled by the 
Jaw of the state where the contract of transfer 
is made.— In re Shelbourne, Case No. 12,745. 

Where the proceeds of an accommodation 
note made by the agent of a company go to 
the use of his bankrupt firm, and an indorser 
.pays the same and proves the claim in bank- 
ruptcy, and recover judgment against the 
company, the company cannot also prove the 
claim. — In re Morse, Case No. 9,853. 

Proof of a claim as indorser upon a note 
made by the bankrupt will be disallowed where 
it appears that, after the adjudication of bank- 
ruptcy, a new note had been given, and the 
first note taken up.— In re Montgomery, Case 
No. 9,730. 

A surety of the bankrupt whose individual 
note is expressly received in payment may 
prove his claim. (Act 1807, § 19.)— In re Mor- 
rill, Case No. 9,821. 

The pledgee of notes, held to secure a debt 
in a smaller amount, may prove them against 
•the maker's estate to their full amount, and re- 
jceiYe dividends to the extent of his debt, though 



753. 

A debt, barred by the statute of limitations 
in the state where the bankrupt resides, is not 
provable in bankruptcy against his estate by a 
creditor resident in another state, even though 
not barred by the statutes of that state. — In re 
Hardin, Case No. 6,048. 

A debt, to be barred by limitation so as not 
to be provable, must be shown to be barred 
throughout the limits of the United States.— 
In re Ray, Case No. 11,589; In re Shepard, Id. 
12,753. CONTRA, see In re Hardin, Case No. 
6,048; In re Reed, Id. 11,635. 

A state statute of limitations is suspended 
by the bankruptcy proceedings, and if the debt 
is not barred at such time it may be proved, 
though at the time of proof it would be other- 
wise barred.— In re Bldridge, Case No, 4,331; 
In re Wright, Id. 18,068; In re Maj^bin, Id. 9,- 
337. CONTRA, see Nicholas v. Murray, Case 
No. 10,223. 

The suspension of the statute by the filing 
of the petition continues so long as there is a 
fund to distribute. — In re Maybin, Case No. 9,- 
337. 

The entry of a debt upon the schedule by 
the bankrupt is not such an acknowledgment or 
new promise as will revive a debt which is 
barred by the statute. — In re Hardin, Case No. 
6,048; In re Kingsley, Id. 7,819. CONTRA, 
see In re Hertzog, Case No. 6,433. 

§ 374:. Equitable demands. 

Equitable debts are provable on the same 
footing as legal debts.—Sigsby v. Willis, Case 
No. 12,849; In re Blandin, Id, 1,527; In re 
Buckhause, Id. 2,086. 

g 375. TTnlicinidated demands. 

Losses suffered by a broker in disposing of 
goods purchased for the bankrupt, which he 
failed or refused to receive, are unliquidated 
claims, and not provable. — In re Smith, Case 
No. 12.975. 
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Where a cause of action has arisen by the 
Tianbrupt's breach of an absolute contract, it 
is no objection to assessing and proving the 
damages in bankruptcy by the injured party 
■that they may be difficult of estimation. — Ex 
parte Pollard, Case No. 11,252. 

On a contract tinder which the parties have a 
mechanic's lien not completed when petition 
was filed, a pro rata allowance only will be 
made. For work done afterwards nothing is 
.-allowed. — ^In re Cook, Case No. 3,151. 

A contract of employment with a corporation 
is ipso faiito dissolved by the filing of a peti- 
tion in bankruptcy, and the employs may have 
his damages assessed, and prove the amount, — 
Es parte Pollard, Case No. 11,252. 

A claim by retired partners for unliquidated 
■damages, by reason of their liability, under the 
provisions of a lease, to the firm, that, in case 
•of failure to perform, the lessors may re-enter 
and relet the premises at the risk of the les- 
sees, who should remain liable for the rent 
and be credited with the sums actually realized, 
cannot be proved against the estate of their 
former partners. — Ex parte Lake, Case No. 7,- 
•991. 

-§ 376. Claims arising out of torts. 

A debt creat-ed by fraud is provable under 
Act 1867, §§ 19, 33.— In re Rosenberg, Case 
No. 12,054; In re Rundle, Id. 12,138. 

Damages for a tort are not provable until 
iJiey have been assessed. — ^In re Bailey, Case 
No. 729. 

The claim of a bank for fraudulent over- 
•drafts of a customer, made by collusion with 

its cashier, may be proven directly against the 
•estate in bankruptcy of a company, of which 

the customer was the principal shareholder, to 

which the checks were given, to the exclusion 
-of the assignee in bankruptcy of the customer. 

—In re Eureka Mfg. Co., Case No. 4,550. 

A claim against a partner for false represen- 
tations as to the credit of his firm, inducing a 
person to purchase their paper, is a claim for 
damages for a tort, and is not provable before 
judgment obtained thereon. — ^In re Schuchardt, 
Case No. 12.483. 

•§ 377. Rent and damages for breacli of 
covenants in lease. 

A demand for rent accruing after the bank- 
ruptcy is not provable. — ^In re May, Case No. 
:9,325; In re Hufnagel, Id. 6,837; In re Com- 
mercial Bulletin Co., Id. 3,060. 

Where, in eminent domain proceedings, a 
■tenant has been paid a certain amount on a ba- 
:sis of his obligation to pay rent, the landlord 
can prove a claim for rent of the balance of 
■sack amount on the bankruptcy of the ten-- 
.ant. — In re Clancy, Case No. 2,782. 

Where tenants are put into bankruptcy pend- 
ing summary proceedings to eject them, and 
afterwards such proceedings are enjoined by 
the bankruptcy court, the landlord is not enti- 
tled to rent under the lease from the service 
>of the injunction to the adjudication of bank- 
ruptcy, he is only entitled to a proper allow- 
ATxce, and the same rule applies after adjudi- 
cation. — In re Lynch, Case No. 8,634. 

The loss of rent after the bankruptcy of the 
lessee, on a reletting by the landlord, who ter- 
minated the tenancy under the terms of the 
lease, for a breach of covenant, cannot be 
proved.— Ex parte Houghton, Case No. 6,725; 
In re Croney, Id. 3,411; In re Hufnagel, Id. 6,- 
.837. 

Where a bankrupt, before his adjudication, 
hired premises and sold out his business to his 
"brother, and surrendered such premises to him, 
but continued to pay the rent, and afterwards 
directed the landlord to relet them, and agreed 



to account for the rent until they were relet, 
proof of the debt for the -rent until the prem- 
ises were relet is valid. — In re Bruce, Case No. 
2,044. 

A claim against the bankrupt by his lessee, 
for prospective profits of the business at a stand 
on the bankrupt's premises on breach of the 
lease by the bankrupt cannot be proved. — ^In re 
Leland, Case No. 8,233. 

§ 378. Assigned claims. 

One who has in good faith bought a debt 
against the bankrupt after the commencement 
of the proceedings may prove it. — ^In re Mur- 
dock. Case No: 9,939. 

A person who in good faith purchases claims 
against a bankrupt with the intention of stop- 
ping proceedings and giving him time may 
prove them. — In re Pease, Case No. 10,880; In 
re Strachan, Id. 13,519. 

Where there are assets in the hands of the 
assignees in bankruptcy exceeding the amounts 
of unpaid debts, proved and unproved, claims 
purchased by the bankrupt's agents may be al- 
lowed to the extent of the sums paid therefor 
by the purchasers, who will be subrogated to 
the rights of the creditors whose claims they 
bought. — ^In re Lathrop, Case No. 8,104. 

§ 379. Claims against several bankrupts. 
The holder of a bill of exchange is entitled 
to prove his debt in bankruptcy against the 
drawer, the acceptor, and the payee, and to re- 
ceive a dividend from all their estates until 
his full debt is paid; and, if one only be bank- 
rupt, he may prove his debt against such bank- 
rupt, and also proceed against the others at 
law. Act 1841.— In re Bab cock. Case No. 696. 

The bona fide holder for value of an accom- 
modation bill is entitled to prove as to all par- 
ties against whom he could have supported an 
action on the bill. — Downing v. Traders' Bank, 
Case No. 4,046. 

A joint debtor, having security on the sepa- 
rate estate of one of the creditors, may prove 
his entire claim against both estates, but is 
not entitled to greater dividends than, in the 
aggregate, amount to his debt. — ^In re Howard, 
Case No. 6,750, 

An indorsed note held as security for the 
debt of the indorser in a less amount, evi- 
denced by a note, may be proved, to the amount 
of the debt, against the estate of the indorser 
in • bankruptcy, and also against the estate of 
the bankrupt maker.— Ex parte Farnsworth, 
Case No. 4,672. 

§ 380. "Want of consideration. 

A person to whom notes are sent for dis- 
count, who fails to pay drafts drawn against 
the proceeds in favor of an indorser of the 
notes, cannot prove his claim on the notes 
against the bankrupt payee of the drafts; for, 
he having failed to pay the drafts, he has no 
right to retain the notes, and is not a holder 
for value. — ^In re Howard, Case No. 6,751. 

Brokers holding stocks on a margin at a 
profit when the petition was filed, who hold 
for an unreasonable time, and sell on a dedine, 
without notice, cannot prove a claim for dif- 
f erences.-- -In re Daniels, Case No.* 3,566. 

A holder of notes, who was not a bona fide 
holder, sought to prove them against the estate 
of a bankrupt who had indorsed the same, the 
latter having received them to secure himself 
as an accommodation indorser of other notes 
for the maker of the notes in question. Held, 
that the notes were not provable, as tiey were 
without consideration between the maker and 
the bankrupt, the latter not having been called 
upon to pay the said notes upon which he was 
an accommodation indorser. — ^In re Hook, Case 
No. 6.672. 
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§381. Claims arising out of illegal 
transactions. 

The bankrupt court may pass upon the legality 
of a claim, tlioiigli it has no jurisdiction to 
enforce a penaltj' imposed by the state law on 
account of an act making such claim illegal. — 
In re Pittock, Case No. 11,189. 

Notes given by the bankrupt for the excess 
of bonus over legal interest are not provable, 
and must be surrendered to the assignee. — 
Shaffer v. Fritchery, Case No. 12,697. 

A debt contracted in whole or in part for 
spirituous liquors in violation of a law of the 
Slate is not provable.— In re Paddock, Case No. 
10,057. 

A claim for the price of spirituous liquors 
lawfully sold in New York to a citizen of Maine 
who intended them for sale in JIaine, in viola- 
tion of law. is provable in bankruptcy in 
Maine, though it could not be recovered in the 
courts of the state.— In re Murray, Case No. 
9,954. 

A note payable "in current money of the 
state" in which it is made is provable, though 
the state, at the time of its maturity, is in re- 
bellion.— In re Whittaker, Case No. 17,398. 

Confederate treasury notes, although not "bills 
of credit" issued by a state, are nevertheless 
illegal, and a promissory note given in con- 
sideration of such notes is void for illegality of 
consideration, and is not a debt provable in 
bankruptcy.— Bailey v. ililner, Case No. 740. 

Money actually paid on "puts" and ' "calls/' 
which are void as wager contracts, may be 
proved as claims against the estate of the party 
from whom they are taken. — Ex parte Young, 
Case No. 18.145. 

A speculative option, where the object of the 
parties is not a sale and delivery of goods, but 
a settlement in money of differences, commonly 
called a "put," is void as a wagering contract, 
and is not a provable debt in bankruptcy. — In re 
Chandler, Case No. 2,590. 

Where a savings bank, in violation of its 
charter and the laws of the state, discounts 
notes of the bankrupt, neither the notes nor a 
claim for monev loaned thereon can be proved. 
^In re Jaycox, Cases Nos. 7,237, 7,238, 7,241. 

§ 382. Taxes. 

A tax collector will not be allowed to prove, 
against the bankrupt's estate, taxes which have 
been deducted from the value of property taken 
by creditors under attachments valid, as against 
the assignee, at the time of appraisal. — Foster 
V. Inglee, Case No. 4,973. 

§ 383. Claims nnder insurance policies. 

The terms and conditions of an insurance 
policy remain binding upon the insured after 
adjudication of bankruptcy of the insurance 
company to the same extent as before. — ^In re 
Firemen's Ins. Co., Case No. 4,79G. 

A clause in an insurance policy, limiting the 
right of action to one year from the loss, is 
valid, and binding even after bankruptcy of the 
company; but proof of the debt in bankruptcy 
is equivalent to the commencement of a suit. 
— In re Firemen's Ins. Co., Case No. 4,796. 

An adjustment of the loss before the filing 
of the petition in bankruptej- is a settlement and 
a waiver of the limitation clause.- In re Fire- 
men's Ins. Co., Case No. 4,79G. 

Policy holders in a bankrupt fire insurance 
company are not entitled to the return of any 
part of the premiums paid for the unexpired 
terra, or to any deductions on outstanding premi- 
um notes.— In re Western Ins. Co., Case No. 
17,435. 

A claim against a bankrupt insurance com- 
pany, founded upon a covenant to repay part 
of tiie premium on cancellation of the policy, is 



provable. — In re Independent Ins. Co., Case No. 
7,019. 

A waiver of conditions, made in good faith 
by the company while solvent, is binding upon 
its assignee in bankruptcy. — ^In re Firemen's 
Ins. Co., Case No. 4,796. 

A fire policy is a "contingent liability" of the 
insurance company, entitling the insured to share 
in dividends where the loss occurs before the or- 
der for final dividends. — In re American Plate 
Glass Ins. Co., Case No. 314. 

§ 384. Claims of wife. 

The fact that a wife allows her husband to 
have and use her money in his own business in- 
definitely does not affect a claim by her as 
against other creditors after he becomes bank- 
rupt.- Van Kleeck v. Miller, Case No. 16,860. 

Under the Massachusetts statutes, the bank- 
rupt's wife may prove as a creditor against his 
estate in bankruptcy for money realized by him 
out of property which she had as her separate 
estate, if the evidence clearly shows that the 
transaction was intended to be a loan, and not 
a gift.— In re Blandin, Case No. 1,527. 

Where a wife received money, and placed it in 
her husband's hands with the verbal iinder- 
standing that it should be returned upon ^de- 
mand, and she afterwards draws all but .?700, 
and it appears that the husband had at various 
times given her furniture, etc., and had talien 
out life insurance policies for her benefit, \ip- 
on the husband's being declared a bankrnpt 
seven years after the receipt of such money the 
wife is entitled to prove her $700 claim, with- 
out interest, as a debt against her husband's 
estate. — In re Bigelow, Case No. 1,398. 

§ 385. Deficiency on mortgage foreclo- 
sure. 

Where the assignee permits a pending mort- 
gage foreclosure to proceed to decree, and a 
sale of the property, he agrees to such mode of 
ascertaining the value of the property, and the 
deficiency is a provable claim. — In re Stansfield, 
Case No. 13,294. 

A judgment for deficiency against the bank- 
rupt on a sale under foreclosure in the state 
court, permitted by the bankrupt court, cannot 
be proved by the mortgagee, where leave was 
not given for the purpose of ascertaining the 
value of the security. — In re Heri-iek, Case No. 
6,421. 

A mortgagee who, without leave of court or 
notice to the a.ssignee, sells mortgaged property 
at public auction for less than the amount of 
the mortgage, will not be allowed to prove for 
the balance.— In. re Miller, Case No. 9.555. 

The bankruptcy court may allow to be proved 
as a debt a deficiency arising on a sale under a 
decree of foreclosure of a mortgage in- a suit in 
a state court commenced after adjudication in 
bankruptcy without permission of the bankrupt- 
cy court. Case No. 9,699 affirmed.— In re Mol- 
ler, Case No. 9,700. 

§ 386. Alimony. 

A claim for alimony, whether accruing before 
or after commencement- of proceedings, is not 
a provable debt, and enforcement thereof can- 
not be stayed by the bankruptcy court. — In re 
Lachemeyer, Case No. 7,966. 

§ 387. Claims of cestnis qvLe trust. 

An indebtedness to a cestui que trust is prov- 
able.— In re Blandin, Case No. 1,527. 

§ 388. Judgments and claims put in 
judgment. 

A claim to have a judgment in favor of the 
claimant against the bankrupt set aside on ac- 
count of fraud, whereby it was rendered for 
a smaller sum than was actually due, and to 
recover what is still due under the contract on 
which the judgment was rendered, is a debt 
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jirovable under the bankrupt law. — In re Van 
Buren, Case No. 16,833, 

A judgment rendered against the bankrupt 
in a state court, from which he has appealed be- 
fore the filing of his petition, is conclusive on 
the presentation of the same as a debt. — In re 
Leszynsky, Case No. 8,278. 

A writ of error and supersedeas of execution 
leave the judgment intact, and it is provable. — 
In re Sheehan, Case No. 12,73T. 

The commissioners of a bankrupt's estate can- 
not allow a judgment debt, which has slept for 30 
years, to be prov.ed before them, unaccompanied 
by sufficient reasons for the neglect to prosecute 
it. — In re Morris, Case No. 9,825. 

Judgments in actions, whether arising ex de- 
licto or ex contractu, are provable debts, under 
Act 1841.— In re Comstoek, Case No. 3,073. 

A suit and judgment against a bankrupt on 
a fiduciary debt does not preclude the creditor 
from proving it.— Bourne v. Slaybin, Case No. 
1,700. 

A claim of the United States for the value 
of goods forfeited for violation of the customs 
laws is provable, though the United States has 
recovered a judgment for such value. — In re 
Vetterlein, Case No. 16,929. 

A creditor may prove a debt, though he has 
recovered a judgment for the same before a jus- 
tice of the peace prior to the adjudication. — In 
re ^'ickery. Case No. 16,930. 

The costs and interest in the ease of a debt 
put into a judgment before the petition was filed 
may be proved with the debt.— Ex parte' O'Neil, 
Case No. 10,527. 

A judgment extinguishes the debt upon which 
it was founded, and constitutes a new debt. 
A judgment obtained after an adjudication of 
bankruptcy is not provable against estate of 
bankrupt.- In re "Williams^ Case No. 17,705. 

A claim founded on a judgment recovered 
after commencement of the proceedings, without 
leave of the bankruptcy court, is not provable. 
—In re Maybin, Case No. 9,337. 

A simple contract debt existing before the fil- 
ing of the petition, ■ on whicli a judgment has 
been rendered after such filing, is provable, 
within the meaning of Act 1S67.— In re Brown, 
Case No. 1,975; In re Crawford, Id. 3,363; 
Ip re Stansfield, Id. 13,294. 

It is not necessary, for creditors who have 
recorded judgments against a bankrupt, after 
the adjudication to vacate their judgments in 
order to prove claims on which the judgments 
were rendered.- In re Stevens, Case No. 13,- 
391. 

A judgment entered in an action for tort after 
commencement of bankruptcy proceedings upon 
a verdict previously rendered is not provable. — 
Black V. aicClelland, Case No. 1,462. 

A judgment for a fine obtained in a criminal 
proceeding is not a provable debt— In re Suth- 
erland, Case No. 13,639. 

That there is usury in a judgment sought to 
be proved, and that the bankrupts did not defend 
against it on that ground, is not available to the 
assignee, where no fraud or collusion therein is 
alleged.— In re Kitzinger, Case No. 7,861. 

§ 389. Costs and expenses in pending 
suits in general. 

"VSliere a suit has been commenced bona fide, 
and the defendant becomes a bankrupt, the ac- 
tual costs are to be paid out of the estate, but 
no subsequent costs.— Ex parte Foster, Case No. 
4,900. 

A debt must be proved or allowed before the 
costs made prior to the commencement of the 
proceedings in bankruptcy can be allowed.— In 
re Preston, Case No.- 11,39S. 
Fed.Cas.Dig.— 13 



, Compensation for services of an attorney and 
counsel of receiver of insolvent corporation will 
be allowed where it appears that they benefit- 
ed the estate.— Piatt v. Archer, Case No. 11,214. 

Compensation for services of attorney and 
counsel of the receiver of an insolvent corpora- 
tion in resisting proceedings by assignee to re- 
cover the property will not be allowed.^ — Piatt v. 
Archer, Case No. 11,214. 

A creditor is not entitled to reimbursement 
for expenses and costs of a suit in a state court; 
to compel a voluntary assignee to distribute the 
estate, where the suit was not beneficial to 
the creditors, the estate having been placed in) 
the hands of the assignee in bankruptcy under' 
a composition.— In re Dumahaut, Case No. 4,- 
120. 

Attorney's commissions and costs, stipulated' 
to be paid on foreclosure, will not be allowed 
by the rt^ister, upon the bankruptcy of the mort- 
gagor before the mortgage was foreclosed, when 
the proceedings to foreclose are invalid. — In re 
Devore, Case No. 3,847, 

A creditor not allowed to apply to a state court 
for an order directing the payment, out of the 
estate in.: the hands of a voluntary assignee, of 
referee's fees incurred in an action in the state- 
court. — In re Dumahaut, Case No. 4,125. 

§ 390. Fees and disTjursements on levy 
on T3ankmpt's property. 

"Where a sheriff, before the bankruptcy pro- 
ceedings, has seized the bankrupt's property 
under a judgment which is afterwards set aside, 
and he has had the custody of the property, and/ 
has preserved the same, and has incurred ex-: 
pense in so doing, he is entitled to be reim- 
bursed out of the estate. — In re Williams, Case 
No. 17,705. 

The sherifE is entitled to reasonable com- 
pensation for levies and services under execu- 
tions issued before bankruptcy proceedings 
commenced, but no compensation will be al- 
lowed* in respect to executions issued subse- 
quent to the filing of the petition.— Piatt v. 
Stewart, Case No. 11,221. 

A sheriff who has, in good faith, levied upon 
property of a debtor afterwards adjudged a, 
bankrupt is entitled to his poundage out of the 
proceeds in the hands of the assignee, without 
regard to the validity of the judgment.— In re • 
Welch, Case No. 17,367. 

§ 391. Costs, fees, and disbursements itt^ 
attaclinient proceedings. 

The expenses of -an attachment made for the 
sole purpose of securing the creditor's debt, 
within four months of the bankruptcy proceed- 
ings, are not allowable as a claim against the 
estate.— In re 'Davis. Case No. 3,616; In re 
Archenbrown, Id, 503. 

Where the original debt has been proved and' 
allowed, costs of an attachment made in good 
faith' before the commencement of the bank- 
rjiptey proceedings may be proved as a general 
debt against the estate and without knowledge 
of the debtor's insolvency.— In re Preston, Gase^ 
No. 11,393. 

Where it appears that the attachment which, 
was dissolved by the bankruptcy proceedings 
was merely auxiliary to such proceedings, the 
costs and expenses thereof will be allowed.— 
In re Ward, Case No. 17,145. 

The omission of the attachment creditors to 
commence proceedings in bankruptcy is not suf- 
ficient to reb\it the positive averment in their 
petition that the attachment proceedings were 
not taken to defeats the operation of Act 1867. 
—In re Ward, Case No. 17,145. 

Costs of an attachment dissolved by the bank- 
ruptcy proceedings will not be allowed out of 
the fund unless the attachment was designed to 
aid the -bankruptcy proceedings, and of benefit to 
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the general creditors.— In re Irons, Case No. 
7,067. 

Unless an attachment dissolved by banlc- 
ruptcy could not have been effectual to pre- 
serve the property for the general creditors, the 
costs may be paid out of the fund.— Ex parte 
Holraes, Case No. 6,631. 

The reasonable expenses of creditors in at- 
tachment proceedings held should be paid out 
of the fund, where such proceedings contributed 
to preserve the property. — In re Schwab, Case 
No. 12,498. 

A claim by a sheriff for fees and expenses in 
attachment proceedings, begun within four 
montlis prior to the commencement of proceed- 
ings in bankruptcy, will be allowed, where it 
is conceded that the attachment conserved the 
property and benefited the general creditors. — 
In re Jenks, Case No. 7,270. 

Costs incurred by a sheriff for insurance, 
packing, etc., of goods on an attachment which 
has been dissolved by the proceedings in bank- 
ruptcy, where beneficial to the estate, will be 
ordered to be paid by the assignee.—In re 
Fortune, Case No. 4,955. 

The costs of an attachment, laid by the wife 
of the bankrupt in a libel for divorce, are not 
provable, and are not an equitable charge 
against the assets. — In re Foye, Case No. 5,021. 

Where a flock of sheep belonging to the bank- 
rupt were taken on attachment prior to the 
filing of the petition, held that the oflScer was 
entitled to compensation from the assignee^ for 
keeping such sheep until claimed and received 
bv the assignee. — Zeiber v. Hill, Case No. 18,- 
206. 

An attaching creditor of the bankrupt who 
pays liens upon the attached goods, to save his 
attachment, must be repaid such amounts by 
the assignee of the debtor, such attachment hav- 
ing become void upon the bankruptcy of the 
debtor.— In re Baker, Case No. 762. 

The charges of a deputy sheriff for attempt- 
ing to arrest the debtor, for whieb there was no 
apparent necessity, -^•— "— -^ t„ ^„ wt^^a 
Case No. 17,145. 



disallowed. — In re Ward, 



2. The Right to Prove as Affected bt Acts of 
Ckeditoks. 

§ 392. In general. 

An attachment by a creditor of the property 
of his insolvent debtor is not a fraud upon the 
bankrupt act.— In re Baker, Case No. 7G2. 

Taking property on attachment or execution 
is receiving a preference, but merely recovering 
judgment is not.— In re Stevens, Case No. 13,391. 

Where a creditor has attempted to obtain a 
preference over other creditors, by fraudulently 
increasing the amount of his claim, the whole 
claim will be rejected.-— In re Elder, Case No. 
4,326; :Marrett v. Atterbury, Id. 9,102. 

A judgment in favor of the bankrupt, in a 
suit commenced by him before the bankruptcy, 
but tried after the adjudication therein, where 
the defendant offered no evidence in support of 
a claim set up in defense as a distinct cause of 
action, is not an estoppel against proof of the 
claim bv defendant in bankruptcy.— In re Peo- 
ple's Safe-Deposit & Savings Inst., Case No. 10,- 
971. 

If the guarantors of a note participate in the 
act by which their principal forfeited his claim 
against the bankrupt estate, tliey occupy no bet- 
ter position and cannot prove the same. — In re 
Ayers, Case No. 685. 

Where the holder of a note has forfeited his 
claim against the estate of the bankrupt maker 
by taking a preference, the guarantors of such 
note have no right to prove it against such 
estate, their liability having been discharged by 
the principal.— In re Ayers, Case No. 685. 



The fact that certain creditors have made_ a 
champertous agreement with a third party for 
the collection of their debts from the bankrupt 
furnishes no ground for the disallowance of such 
claims, on petition of a creditor.- In re Lathrop. 
Case No. 8,103. 

A claim for money loaned to a debtor to aid 
him in the commission of an act of bankruptcy 
cannot be included among his provable debts. — 
In re Hatje, Case No. 6,215. 

Where a foreign creditor seeks to prove against 
the bankrupt estate a claim, part of which has 
been collected in the foreign country by judg- 
ment and execution, he must - account to the 
assignee for the property so collected before 
proving the balance of his claim, where it ap- 
pears that had such judgment and execution 
been issued in this country the proceedings would 
have been stayed, as a foreign creditor cannot 
claim under the comity of nations to be more 
favored than the citizens of this country.— In 
re Bugbee, Case No. 2,115. 

Seizure of part of a shipment of goods under 
the right of stoppage in transitu does not pre- 
vent proof of claim as to those delivered. — Bearse 
V. Ropes, Case No. 1,192. 

§ 393. Receiving preference— Wliat con- 
stitutes a preference. 

A deed of mortgaged land to the mortgagee, 
where the mortgage amounts to more than its 
value, cannot be a preference; and the mort- 
gagee, in giving up the deed, is entitled to prove 
the balance of his debt.— Coxe v. Hale, Case No. 
3,310. 

The surrender of a poUey of insurance under a 
stipulation giving such right, with a return of 
part of the premium, is not a preference to the 
insured.- In re Independent Ins. Co., Case No. 
7,019. 

A payment or other disposition of property by 
a debtor, after the petition is filed, is not a 
preference which will prevent proof of the debt 
without a surrender.- In re Randall, Case No. 
11,552. 

An adjustment of accounts between flu in- 
solvent debtor and creditor, not followed by any 
actual change or transfer of property, rights, or 
credits, to the prejudice of other creditors, is not 
contrary to the bankrupt act, but it is not bind- 
ing on the assignee.—In re Comstock, Case No. 
3,079. 

The assignee under a general assignment for 
creditors without preferences is not prohibited 
from proving his debt in bankruptcy. — In re Hor- 
ton. Case No. 6,707. 

A judgment taken with an intention to receive 
the entire estate for an equal distribution among 
the creditors, by a creditor who held overdue 
paper of the debtor, and was informed that they 
were hard pressed, is a fraudulent preference.— 
Harrison v. McLaren, Case No. 6,139. 

§ 394. Effect npon riglit to prove 

debt. 

A transfer of property by an insolvent trader 
to a person who had reasonable cause to believe 
such insolvency, when made with intent to give 
a preference, precludes the transferee from prov- 
ing his debt.— Cookingham v. ilorgan, Case No. 
3,183; Bingham v. Richmond, Id. 1,415. 

The knowledge by a creditor, to whom an ac- 
commodation note was indorsed by the debtor, 
that the latter could not pay his debts as they 
matured, is reasonable cause to believe him. in- 
solvent.— In re Shoenberger, Case No. 12,802. 

An execution creditor, knowing that his debtor 
is unable to pay his debts at maturity, is charge- 
able with knowledge of his insolvency.- In re 
Forsyth, Case No. 4,948. 

A creditor, having before him what the stat- 
ute declares to be prima facie evidence of fraud, 
will be deemed to have reasonable cause to be- 
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lieve in the existence of such fraud, until the 
presumption is overborne by opposing evidence. 
— In re Kingsbury, Case No. 7,816. 

An act which the statute declares shall be pri- 
ma facie evidence of fraud must be deemed con- 
trary to its provisions, unless the presumption 
is repelled by opposing proofs.— In re Kingsbury, 
Case No. 7,816. 

The testimony of the parties to an alleged 
preferential transaction as to their intention is 
entitled to little weight against the proof of the 
transaction itself. — Oxford Iron Co. v. Slafter, 
Case No. 10,637. 

The fact that the preference was taken to pre- 
serve the bankrupt's assets, and with the intent 
of making a distribution of the proceeds of the 
property pro rata among all the creditors, does 
not give the creditor a right to prove his claim. 
—In re "Walton, Case No. 17,130. 

An attempt to gain a preference which entirely 
failed will not subject the creditor to the penalty 
of the statute as one who knowingly receives a 
preference. — In re Bousfield & Poole Slfg. Co., 
Case No. 1,703. 

A creditor who receives money and goods from 
his debtor, knowing him to be insolvent, is guilty 
of obtaining a fraudulent preference, and, if he 
contests the right of the assignee, he cannot 
prove his claim.—In re Forsyth, Case No. 4,948. 

The holder of a note with security therefor 
given by the maker to the indorser, the holder 
having taken it as an incident to the note, which 
security is rejected as within the prohibition of 
Act 1867, § 35, will nevertheless be permitted to 
prove his claim upon the note. — In re Kansas 
City Stone & Marble Mfg. Co., Case No. 7,610. 

A debtor suffers his property to be taken on 
legal process when he allows it to be seized in 
execution on a judgment obtained by default. — 
In re Forsyth, Case No. 4,948. 

A second mortgage on a stock of. goods, given 
in place of a mortgage executed two years prior 
thereto, held to supersede the prior lien, and to 
be a fraudulent preference. — ^In re Jordon, Case 
No. 7,529. 

A creditor who, having reason to believe that 
his debtor could not pay his debts in the ordi- 
nary course of business, secured from him goods 
and accounts agamst third persons to be applied 
on his debt, and indorsed on his notes sums so 
received under false dates, and who failed to 
surrender the property to the assignee, is not en- 
titled to prove his debt, having secured a pref- 
erence contrary to the provisions of Act 1867. — 
In re Kingsbury, Case No. 7,816. 

Where the transferee of an insolvent has not 
acted in good faith, he will not be allowed 
amounts which he paid to obtain the benefit of 
the transfer. — Cookingham v. Morgan, Case No. 
3,183. 

The restriction of the proof of a debt of a pre- 
ferred creditor to a moiety is limited to cases of 
actual fraud, and not to cases of mere knowl- 
edge that a preference was intended. (Act June 
22, 1874, § 12).— In re Black, Case No. 1,459. 

A mere fraud on the bankrupt law, by accept- 
ing a preference in violation of its provisions, is 
not an "actual fraud," which will prevent proof 
of the debt, under Act June 22, 1874, § 12.— In 
re Riorden, Case No. 11,852. 

An effort to secure an honest debt from a fail- 
ing creditor is not an actual fraud, within the 
meaning of section 5021. — ^In re Bousfield & 
Poole Mfg. Co., Case No. 1,703. 

Only a moiety of the debt can be proved where 
the creditor received a preference with knowl- 
edge of his debtor's insolvency, and that a fraud 
on Act 1S67 was intended, except in cases of 
constructive fraud, where he voluntarily re- 
stores the preference. — In re Schoenenberger, 
Case No. 12,473. 



A preferred creditor cannot prove his debt, or 
any part of it, until he has voluntarily or by 
compulsion surrendered his preference. — ^In re 
Currier, Case No. 3,492. 

Where there is a surplus in the hands of the 
assignee after paying all other creditors in full,, 
he cannot object to proof of a claim by a judg- 
ment creditor from whom the assignee had re- 
covered as, a fraudulent preference the amount 
collected, before the bankruptcy of the debtor, 
on the judgment. — In re McGuire, Case No. 
8,813. 

§ 395. — Sturender of preference. 

Under Act 1867, § 23, a creditor, who volun- 
fcirily surrenders to the assignee a preference 
received contrary to section 39 of such act, may 
prove his debt. — In re Drummond, Case No» 
4,094; In re Montgomery, Id. 9,728; In re 
Reece, Id. 11,633; In re Scott, Id. 12,518; Coxe 
V. Hale, Id. 3,310; In re Clarke, Id. 2,843; 
Zahm V. Fry, Id. 18,198. CONTRA, see In re- 
Colman, Case No. 3,021; In re Princeton, Id. 
11,433; In re Walton, Id. 17,130; Bingham v. 
Frost, Id. 1,413; In re Israel, Id. 7,112. 

A mere repayment by a preferred creditor to 
the debtor, after a petition in bankruptcy is 
filed, does not take the place of a surrender to 
the assignee.— In re Currier, Case No. 3,492. 

A creditor who has made a full surrender of a 
fraudulent preference before suit brought against 
him may prove his claim. After siiit brought, 
and before a recovery, it is discretionary with- 
the court to permit proof of the claim. — ^In re 
Stephens, Case No. 13,365. 

A preferred creditor may surrender (Act 1807, 
§ 23) at any time before judgment against him 
in a suit brought by the assignee, and his right 
to prove his debt will not be affected by the 
commencement or pendency of such suit. — In re 
Kipp, Case No. 7,836. CONTRA, see Phelps v. 
Sterns, Case No. 11,080. 

A preferred creditor who surrenders his pref- 
erence after suit brought by the assignee, and 
the taking of proofs therein, and a finding 
against him but before judgment, and pays the 
taxable costs of the suit on its dismissal, may 
prove his claim.— Burr v. Hopkins, Case No. 
2,192; In re Riorden, Id. 11,852. 

There can be no surrender by a creditor of a 
preference under section 23, after there has 
bee.n a recovery of the property by tlie assignee 
under section 35 or section 39 (Act 1867).- In 
re Stephens, Case No. 13,365; In re Leland, Id. 
8,230; Id. 8,235, affirming Case No. 8,231; In 
re Cramer, Case No. 3,345; In re Lee, Id. 8,179. 

The payment by the creditor of the judgment 
obtained against him by the assignee does not 
revive his right to prove against the estate. — ^In 
re Davidson, Case No. 3,599; In re Richter's 
Estate, Id. 11>803; In re Tonkin, Id. 14,094; 
In re Ayers, Id. 685. 

An adjudication which does not give the as- 
signee possession of the mortgaged property, but 
declares against the validity of the lien of a 
mortgage, is a recovery by the assignee, within 
the meaning of Act 1867, § 39, which will pre- 
vent the creditors who have received a prefer- 
ence imder it from proving their debts. — ^In re 
Leland. Case No. 8,230. 

Under the amendment of June 22, 1874, § 12, 
providing that the person receiving a preference 
with knowledge that a fraud on the act was in- 
tended, if a creditor, shall not be allowed to 
prove for more than a moiety of his debt, a 
preferred creditor, after recovery against him by 
the assignee, can prove no part of his debt under 
any circumstances. — In re Cramer, Case No. 
3,345; In re Stein, Id. 13.352; In re Black, Id. 
1,459; In re Daken, Id. 3,539. 

Under such statute, notwithstanding a recov- 
ery against the preferred creditor by the as- 
signee, the creditor may prove his entire debt 
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it he has not activoly assisted in the fraud and 
has paid the judgment.— In re Newcomer, Case 
No. 10,148; In re Kaufman, Id. 7,62 j. 

"Where such creditors have actively assisted in 
the fraud he may still prove a moietj- of his 
claim.— In re Kaufman, Case No. (,G2i^ L-UA- 
TRA, see In re Cramer, Case No. 6,6io; m re 
Dakin, Id. 3,539. 

A decree, in a contest between the assignee 
and the claimant, on a reference as to surplus 
proceeds of a foreclosure sale, declarmg claim- 
jint's mortgage to he in fraud of the act, is 
binding in the bankruptcy proceedings, and tne 
fact that the claimant's mortgage was declared 
invalid upon such proceedings does not give the 
claimant the right to prove his claim, as this did 
not amount to a voluntary surrender by him.— 
In re Dakin, Case No. 3,539. 

Creditors recovering judgment after the adju- 
dication need not vacate their judgments m order 
to prove the claims on which they were render- 
ed.— In re Stevens, Case No. 13,301. 

A creditor, who has been compelled to repay 
the amount received as a condition of consenting 
to a composition, the composition having failed, 
is entitled to prove his claim, and receive divi- 
tlonds-— Brookmire v. Bean, Case No. 1,9-42. 

g 396. EfEect on otlier claims not 

preferred. 

A creditor receiving a fraudulent preference 
from the firm of A.. B. & C. is not barred from 
proving another debt against the firm of B. tsc 
C— In re Comstock, Case No. 3,079. 

Where a preferred creditor has two separate 
claims, and receives a preference on one of 
them alone, he may prove the other without a 
surrender of the preference.— In re Richter s B.s- 
tate. Case No. 11,803; In re Holland, Id. 6,G04; 
In re Lee, Id. 8,179. 

The fact that an insolvent has preferred a 
creditor by transferring property to him m sat- 
isfaction of a claim due at that time will not 
debar such creditor from proving other claims 
ngainst the estate of the bankrupt which were 
not due at the time of such transfer, and were 
not in any way secured thereby.— In re Arnold. 
Case No. 551. 

A creditor who secures a preference by obtain- 
ing propertv applicable to his whole debt, and 
indorses the payment as made only on part of 
the notes held by him. will nevertheless be pre- 
vented from proving his AA-hole debt, and not 
merely the notes upon which the payment was 
indorsed.— In re Kingsbury, Case No. 7,816, 



An open, running account, for merchandise 
sold, consisting of various items of charges and 
credits at different times, is but a single claim, 
and the receiving of a preference upon such ac- 
count, which is not surrendered according to 
Act 1867, § 23, will disentitle the creditor to a 
dividend on any part thereof.— In re Richter s 
Estate, Case No. 11,803. 

Where a creditor of a bankrupt proved a 
claim composed of a merchandise account and 
sin accommodation note, and sub-sequently re- 
ceived payments from the bankrupt on ac- 
count of the accommodation note, the creditor 
cannot divide the proofs into two parts, after 
objection by the bankrupt's assignee that such 
creditor had received a preference. — In re 
Barnes, Case No. 1,013. 

A retiring partner wlio receives a fraudulent 
preference mav be allowed to prove such part- 
nership debts "as he has paid.— In re Stephens, 
Case No. 13,365. 

3. Rdles Applicable to Secured Cl.\ims. 

§ 397. "Who are secured creditors. 

A mortgage given by a debtor before his 
bankruptcy to indemnify a surety will be held 



bv the bankruptcy court to inure to the benefit 
of the creditors to whom the surety became 
bound.— In re Pierce, Case No. 11.140. 

A banker has no lien upon the moneys of a 
depositor for any separate debt which the de- 
positor may be owing him, and he must prove 
his debt with tlie other creditors.— In re '\^ ar- 
ner. Case No. 17,177. 

The claim of a bank arising out of commer- 
cial paper taken by the bankrupt firm, and dis- 
counted bv it, is not a secured claim, and is 
not reduced bv collections from the makers, 
not in excess of the balance due after payment 
of dividends from the bankrupt estate.— In re 
Weeks, Case No. 17,349. 

The joint note of a husband and wife, secur- 
ed bv a deed of trust of the wife's property, 
should be allowed as a secured claim against 
the estate of the husband, although the wife 
mav have died leaving heirs. Act 18G7.— In re 
Hartel, Case No. 6,157. 

A creditor who has never accepted a deed of 
trust made to a third person for his benefit, 
and who disclaims all interest in it, may prov^' 
his claim as unsecured.- In re Saunders, Case 
No. 12,371. 

§ 398. Right and duty to prove claims. 

As regards proof of debts, secured and un- 
secured creditors stand upon the same footing. 
—In re Bowie, Case No. 1,728. 

A creditor may be required to prove his debt, 
reciting the security and setting forth the con- 
sideration, and the assignee may contest tlie 
claim for anv usurious surplus.— Bromley v. 
Smith, Case No. 1,922. 

Where a creditor has a mortgage upon the 
bankrupt's homestead, he may be required to 
exhaust that remedy, before he can enforce 
his other remedies against the bankrupts es- 
tate.— In re Sauthoff, Case No. 12,379. 

In the case of obligations loaned by third 
persons to the bankrupt as security for debts, 
the creditor will not be required to first ex- 
haust his remedy on them.— In re Sauthott. 
Case No. 12,379. 

Where a policv of insurance on the bank- 
rupt's Ufe, payable to his wife, is given to a 
creditor as security for a debt, he will not be 
required to exhaust his remedy on such policy 
before resorting to the general fund, as the 
rights of the wife are superior to those of the 
assignee in bankruptcy.— In re Sauthoff, Case 
No. 12,379. 

The creditors of a bankrupt having security, 
whether by judgment, mortgage, or otherwise 
must prove their debts against the bankrupt 
and foreclose their liens under the authority of 
the bankruptcy court, or they may be barred 
of their debt and lose the benefit of their seeu- 
rities.— Davis v. Anderson, Case No. 3.02d; In 
re Davis, Id. 3,618. 

A secured creditor cannot enforce his securi- 
ty after commencement of bankruptcy proceed- 
ings without first proving his debt, and receiv- 
ing permission of the bankruptcy court.— Lee 
V FrankUn Ave. German Sav. Inst, Case No. 
8,188. 



§ 399. Surrender of security. 

Creditor holding security from a third per- 
son mav prove his debt without surrendering 
it, but otherwise witli security from the bank- 
rupt.— In re Babcock, Case No. 696. 

Securitv given bv the bankrupt to a surety 
must be surrendered or applied before he proves 
his debt against the assets of the prmcipal.— 
In re High, Case No. 6,473; In re Holbrook, 
Id. 6,588. 

A debt guarantied may be proved as unse- 
cured. Avithout surrendering the guaranty un- 
der Act 1867.— In re Anderson, Case No. 3ou. 
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Creditors 'holding notes or bills secured by a 
mortgage to an accommodation indorser have 
a Jien for securing their payment, and must re- 
lease" their lien before they will be allowed to 
prove their claims for the whole amount as un- 
secured. (Act 1867, § 20:)— In re Jaycox, Cases 
Nos. 7,240, 7,242. 

A creditor receiving a negotiable bond from 
his debtor as security for a loan cannot set up 
want of title in the debtor and prove its whole 
debt without surrendering the bond.— In re 
Norris, Case No. 10,303.. 

■A creditor holding security on property which 
never belonged to the bankrupt may prove his 
whole debt "nithout first disposing of the securi- 
ty. (Act 1S67, § 20.)— In re Dunkerson, Case 
No. 4,157. 

The amount of a debt, after deducting the 
value of real estate mortgaged to secure it, arid 
the value of chattels acquired from foreclosure 
of a chattel mortgage, may be allowed. — ^In re 
Oram, Case No. 3,343. 

§400. "Waiver of lieu or security by 
proving claim. 

Proof of a judgment debt waives the lien. — 
Briggs V. Stephens, Case No. 1,873. 

A creditor, ignorant of his legal rights, will 
not be held, in the absence of proof of fraud, 
to intend what his innocent acts imply, particu- 
larly if acting in a fiduciary capacity. — ^In re 
Brand, Case No. 1,809. 

Where a mortgage, pledge, or lien is given 
by a principal debtor to secure his surety, and 
both become insolvent, and the holders of such 
debts prove in full against both estates and 
vote under both bankruptcies, they thereby 
waive their security. — ^Es parte Morris, Case 
No. 9,823. 

An existing lien upon specific property may 
be preserved by proving the claim in bankrupt- 
cy, and having the lien allowed. — ^Bucknam v. 
Dunn, Case No. 2,096. 

§ 400a. Proof of deficiency. 

'Security held by a creditor may be taken by 
him at its value as found by the bankruptcy 
court, and his claim proved for the balance, or 
it may be sold under order of such court. This 
is a matter resting within its discretion. — ^In 
re Grant, Case No. 5,690. 

A creditor having a li^n on property is admit- 
ted as a creditor only for the balance of the 
debt after deducting the value of the property, 
—In re Winn, Case No. 17,876. 

A creditor, who has a security for his debt, 
may prove his claim for the overplus, witiiout 
abandoning the security, but must set forth 
the value of the security. — In re Bolton, Case 
No. 1,614. 



funded the $330 .and the dividend, with inter- 
est.— In re Newland, Case No. 10,171. 

Where the bankrupt has given a mortgage to 
secure accommodation notes and indorsements 
by the mortgagee, the holders of the paper 
are entitled to ^ prove the balance of their debt 
after sharing -pro rata in the ■ proceeds of the 
mortgaged property .-^Es parte Dalby, Case No. 
3,540. 

§401. Proof of debt as nnsecnred. 

Where the proof of a debt states that the- 
sum claimed is the amount of the judgment, 
setting 'forth the particulars of the judgmentr 
and states that its consideration is goods sold, 
and that for the sum claimed no security has- 
been received, but the proof does not state 
that the judgment is a lien upon real estate, 
when in fact it is, the debt is not proved as un- 
secured, and the security of the lien of the 
judgment is not surrendered to the assignee. — 
Sedgwick v. Stewart, Case No. 12,625. 

A mortgage securing a note is not extinguish- 
ed by proving the note as unsecured, but the 
assignee is subrogated to the rights of the hold- 
er. — Hiscock V. Jaycox, Case No. 6,531. 

A creditor proving a claim as unsecured will 
be required to relinquish all security held by it. 
— ^In re Granger,; Case No. 5,684. 

A creditor proving his whole debt as unsecur- 
ed,' without disclosing the security, waives his 
lien. — In re Brand, Case No. 1,809. 

Where a creditor, without any fraudulent in- 
tent, has, in ignorance of his rights, proved a 
secured claim as unsecured, he will be allow- 
ed to amend by setting up his security. — Ex 
parte Harwood, Case No. 6,185; Ex parte Lap- 
sley, Id. 8,083; In re Clark, Id. 2,806; In re 
Hope Min. Co., Id. 6.081; In re Jaycox, Id. 
T,242;.In re JMcConnell, Id. 8,712. 

.A secured creditor proving his claim as unse- 
cured will be allowed to amend, after receipt 
of dividend, only in the case of mistake or ig- 
norance, in the absence of fraud, Tvhere all per- 
sons can be placed in statu quo. — In re Parkes, 
Case No. 10,754.. 

Creditors who are also debtors to the bank- 
rupt' in an amount less than their claim will 
be allowed to withdraw their proof, pay back a 
dividend received, and file new proof of their 
claim as secured, to the extent of the amount 
due from them, after a suit brought by the 
trustees to recover the amount due from such 
creditors, on their averring that they had nev- 
er intended to claim any more than the difEer- 
ence. — In re Kaufman, Case No. 7,626. 



One owning a debt secured by an insurance 
policy on the life of the bankrupt is entitled to 
prove the amount of the debt less the surrender 
value of the policy,— In re Newland, Case No. 
10,170. 

Where an insurance policy for $4,000 on the 
life of the bankrupt is set forth in his lists of 
debts as security for a debt of $4,000, upon 
which $550 has been paid before the bankrupt- 
cy, and the debt is proved for $3,450, and the 
surrender value of the policy at the time is 
credited on the debt by order of court, and a 
dividend, is subsequently paid, iind the holder 
of the policy keeps at alive by paying premium, 
and before another dividend is. paid' the bank- 
rupt dies, the debt must be charged at its orig- 
inal amount, without deducting the surrender 
value, with interest, and the payments must be 
credited with interest, and the amount receiv- 
ed on the policy must be applied to extinguish 
the balance due on the debt, the creditor hav- 
ing credit for all premiums paid by him after 
the petition in bankruptcy was filed, and out 
of the balance, if any, the assignee must be re- 



§ 402. Proof of debt secured. 

A creditor secured by a deed of trust, who> 
has caused the property to be sold after peti- 
tion filed, may tiiereafter, prove his debt as a 
secured debt.— In re Ruehle, Case No. 12,113. 

A bank having lien under its by-Jaws on 
stock for indebtedness of a stocliholder should 
prove its debt as secured, and obtain leave to- 
sell the stock to apply thereon. — In re Morrison, 
Case No. 9,839. 

A creditor holding a trust deed to another as. 
security, must prove his debt as a secured debt, 
and obtain permission of the court to sell the 
property.— In re Needham, Case No. 10,0Sla. 

4. Amount. . 

§'403. Hoiv determined in general. 

The creditor and the bankrupt cannot submit 
to arbitration the question of the amount 'due 
from the bankrupt's . estate.— In re Eord, Case 
No. 4,932. 

§ 404. lAs affected by date of accrual. 

A note which falls due after the filing of the 
petition is not a provable debt for its face val- 
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ue at tho date of such filing— In re Riker, Case 
Xo. 11,833. 

§405. Demand note, etc., purchased at 
discount. 

The father of the bankrupt, being assignee 
of his estate, under a voluntarj- assignment, 
cannot purchase debts owing by the bankrupt, 
at a discount, with the trust funds, and hold 
them, as against other creditors, for their face 
value.— In re Houghton, Oases Nos. b,727, b,- 
728. 

An agent of the bankrupts who purchases 
their note from creditors for less than its face 
cannot prove for the balance,— In re Lathrop, 
Case No. 8,103. 

A settlement betAveen the pledgee and the in- 
solvent pledgor, bj' which notes are taken as 
payment for a certain sum, will not prevent 
proving them for their face value against the 
estate of the bankrupt makers.— Ex parte Kel- 
ty,. Case No. 7,681. 

An indorsee before maturity of a negotiable 
note, without notice of existing equities m Isew 
York, can only prove against the estate of the 
maker the amount paid therefor.— In re Sshel- 
bourne. Case No. 12,745. 

Where a mortgage is given to indemnify the 
mortgagee for his advances, and he loans his 
acceptances to the mortgagor, and after the 
bankruptcy of the latter buys up the paper at 
a discount, he can charge against the naort- 
gaged property only what he paid m cash to 
take up the acceptances.— Ex parte Ames, Case 
No. 323. 

§ 406. Interest on claim. 

The amount proved should not include inter- 
est beyond the day of adjudication.— In re Bug- 
bee, Case No. 2,115; In re Haake, Id. 5,8bd. 

A secured creditor may, however, apply the 
proceeds of his security to the satisfaction of 
his debt, principal and interest, up to the time 
of pavment, when so stipulated m his con- 
tract.-^In re Haake, Case No. o,88d. 

Claims purchased for the purpose of stopping 
proceedings against the bankrupt should be 
proven as of the date of adjudication, but jmay 
draw interest to date of actual payment.— In re 
Stracban, Case No. 13,519, 

Creditors, who have proved their claims 
against the estate of a bankrupt, are entitled 
to interest on their claims from the hling of 
the petition to the date of payment if the 
bankrupt's estate is sufficient to pay the same 
to all.— In re Hagan, Case No. o,S9S; In re 
Town, Id. 14,112; In re Bank of North Caro- 
lina, Id. 895, reversing Case No. 894. 

Separate creditors are not entitled, as against 
firm creditors, to be paid interest on thmr debts 
subsequent to the adjudication.— In re Berrian, 
Case No. 1,351. 

A claim upon the judgment obtained by the 
United States against the bankrupt, after the 
commencement of proceedings in bankruptcy, 
will be allowed, together with the costs and 
interest to the date of payment.— In re Bous- 
field & Poole Mfg. Co., Case No. 1,704. 

Interest will not be allowed where the debt 
depends upon a new promise. — In re Heed, Case 
No. 11,635. 

The rule in Illinois that, where a debt is 
usurious, the creditor forfeits all the interest, 
will be enforced in the bankruptcy court, when 
a creditor offers such debt for proof.— In re 
Prescott, Case No. 11,389. 

§ 407. Part payment of claim. 

The holder of a note may prove the entire 
amount against the maker's estate, though he 
has been partly paid by the indorser,— In re 
Ellerhorst, Case No. 4,381. 
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The holder of a note made by the bankrupt, 
who received from an indorser part payment 
in release of his liability, must prove the whole 
note, as he is a trustee for the indorser.— In re 
Souther, Case No. 13,184. 

The receipt of partial payment from an ac- 
commodation acceptor after the bankruptcy 
of the drawer does not prevent the holder from 
proving the full amount due at the time of the 
adjudication.- Downing v. Traders' Bank, Case 
No. 4,046. 

Holder of a draft may prove for whole 
amount against drawer's estates, though he has 
been paid in part by acceptor whom he has re- 
leased, and who in turn released drawer.— in 
re Baxter, Case No. 1,120. 

The holders of a note, who have received a 
dividend from the estate in bankruptcy of the 
maker, can prove only the balance against the 
estate in bankruptcy of the indorser.— In re 
Howard, Case No. 6.750. 

The holder of a note, who receives payment 
from the maker before submitting proof against 
the estate of the indorser, can only prove for 
the balance; otherwise where he receives pay- 
ment after the affidavit is filed.— Ex parte Har- 
ris, Case No. 6,109. 

A surety who pays the debt of a bankrupt 
principal can only prove the difference betAveen 
the debt and the amount realized on securities 
held bv him as indemnity.— In re Baldwin, Case 
No. 796. 



A creditor selling a note of the bankrupts to 
their agent for less than its face, intending to 
compromise his claim, cannot prove for the 
balance.— In re Lathrop, Case No. 8,103. 

§ 408. Note Held as uledge. 

A pledgee in good faith and for value before 
maturity of promissory . note can receive divi- 
dends from the estate of the bankrupt makers 
only for the amount for which he holds them 
in pledge, where the equities between the orig- 
inal parties would prevent the pledgor __from 
proving them.— Ex parte Kelty, Case No. *,C81. 

5. Set-Off. 
See, also, post, § 492. 

§ 409. "When allowed in general. 

The acceptor or indorser of a bill of ex- 
change, who pays it after the bankruptcy of 
the drawer, may offset the same against the 
bankrupt's assignees, if the debt was subsisting 
when the action was brought.— Marks v. Bark- 
er, Case No. 9,096. 

Nothing can be set off, under Rev. St. § 5073, 
against the principal of a debt due a creditor, 
except a debt due from the creditor to the bank- 
j-upt —In re Purcell, Case No. 11,470. 

A set-off cannot be allowed in the case of a 
fiduciary relation between the bankrupt and a 
creditor.— Scammon v. Kimball, Case No. 12,- 
435. 

A note which is subject to an offset for a 
larger amount is not a provable debt. — In re 
Ford, Case No. 4,932. 

In the case of accommodation notes given by 
the bankrupt to a creditor, and afterwards 
proved against the estate by the holders, the 
dividend paid upon the notes may be set off 
against the dividend due such creditors.— In re 
Purcell, Case No. 11,470. 

Where bankrupts, as agents of a corporation, 
consign goods to a firm for sale, and prior to 
the receipt of the goods such firm has accept- 
ed and paid drafts of the bankrupts to an 
amount exceeding all their consignments, such 
transaction is not a payment which will dis- 
charge the firm from liability for the proceeds 
of the goods, as such firm could not apply such 
proceeds of the goods of the corporation to the 
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payment of a debt due to them from the bank- 
rupts. — In re Baxter, Case No. 1,119. 

Where no notice is taken of a seller's letter 
refusing to deliver goods on credit as agreed 
unless an old debt were paid, and the buyer 
goes into bankruptcy, and his assignee does 
not offer to complete the contract, the notice 
does not constitute such a repudiation of the 
contract as will authorize its value being set-off 
against the seller's old debt.— In re Wheeler, 
Case No. 17,488. 

A debtor of a bankrupt who accepts a trans- 
fer of the bankrupt's note, without any stipu- 
lation concerning the terms of such transfer, 
holds the same merely as a trustee, and cannot 
set it off against the debt due by him to the 
bankrupt. — In re Lane, Case No. 8,043. 

The bailee of an insolvent's goods, who, be- 
fore a petition in bankruptcy was filed, em- 
ployed the debtor to assist in the management 
of the goods, is entitled to a credit for the 
amount paid therefor, as against thQ assignee 
in bankruptcy.— Catlin v. Foster, Case No. 2,- 
519. 

A court of equity may disallow a set-off of 
a claim against the bankrupt, when it would 
work injustice (Act 1867, § 20).— Hitchcock v. 
Hollo, Cases Nos. 6,o35, 6,536. 

An order expunging a claim against the bank- 
rupt, where the creditor did not appear before 
the register, is not such an adjudication there- 
of as to prevent the creditor from pleading it 
as a set-off in an action by the assignee. — Catlin 
V. Foster, Case No. 2,519. 

A claim for a loss under an insurance policy 
may be set off against an indebtedness to the 
bankrupt insurance company under Act 1867, 
§ 20, though such set-off gives a preference, 
as the rights of the parties are to be deter- 
mined by the business relations of the parties 
at the titoe of the loss, and, where the in- 
debtedness is not due, a bill in equity will lie 
to establish the set-off.— Drake v. RoUo, Case 
No. 4,066. 

A claim against an insolvent insurance com- 
pany for loss under its policies cannot be set 
off against an unpaid subscription to its capital 
stock, where it is insolvent.— Sawyfer v. Hoag, 
Case No. 12,400; Scammon v. Kimball, Id. 12,- 
435. 

Stockholders of an insolvent corporation who 
are also creditors cannot be allowed to deduct 
the amount due them from their respective 
proportions of tiie unpaid capital.— Wilbur v. 
Stockholders, Case No. 17,636. 

A defendant cannot, under the bankrupt law 
of 1800, set off a debt due to him from a part- 
nership against a claim by the assignee of one 
of the firm who became banlirupt. — Oxley t. 
Tucker, Case No. 10,638. • 

A creditor who has proved his claim in bank- 
ruptcy may withdraw the same, and plead it 
as an offset, in a suit brought by the assignee 
against him. (Rev. St. §§ 5073, 5105.)— Har- 
manson v. Bain, Case No. 6,073. 

A creditor collecting money for his debtor, 
and failing to pay it over, has no priority over 
other creditors. — Bank of Commerce v. Russell, 
Case No. 884. 

§ 4:10. Bank deposits. 

A deposit in a bank becomes, upon the bank- 
ruptcy of the depositor, a security for, and pay- 
ment pro tanto of, his liabilities to the bank, 
bv the operation of the law of mutual credits. 
—Hough V. First Nat. Bank, Case No. 6,721; 
Ex parte Hoiivard Nat. Bank, Id. 6,764. 

A bank holding an indorsed note may set off 
the same against the general deposit account 
of the maker, under Act 1867, § 20.— Blair v. 
Allen, Case No. 1.483. 



A bank has the right to set off, against a 
deposit account of the bankrupt, a draft of the 
bankrupt maturing after his failure, and before 
he was declared a bankrupt.— In re Petrie, 
Case No. Il,0i0- 

But a liability as indorser, where the princi- 
pals are solvent, cannot be set off against such 
deposit.— Ex parte Howard Nat. Bank, Case 
No. 6.764. 

§411. Claims puTcliased. 

One who purchases a negotiable note after 
a commission of bankruptcy has issued may 
prove the same, subject to all legal set-offs 
existing at the time of the bankruptcy. — ^Humph- 
reys V. Blight's Assignees, Case No. 6,870. 

A bond due from a bankrupt to defendant 
cannot be set off against defendant's note to 
a third person, assigned to the assignee in 
bankruptcy after commission issued. — Mclver 
V. Wilson, Case No. 8.833. 

A claim against the bankrupt purchased be- 
fore the filing of the petition, but with full 
notice of insolvency, and with intent to use 
the same as a set-off, is available for that pur- 
pose to the purchaser, under Act 1867, § 20. — 
In re City Bank of Savings, Loan & Discount, 
Case No. 2,742; Hovey v. Home Ins. Co., Id. 
6,743. CONTRA, see Hitchcock v. Rollo, Cases 
Nos. 6,535, 6,536; Sawyer v. Hoag, Id. 12,400. 

The amendment of June 22, 1874, § 6, pro- 
viding that, in case of compulsory bankruptcy, 
no offset shall be allowed of a claim purchased 
or transferred after the act of bankruptcy in 
respect of which the adjudication shall be 
made, and with a view of making such set-off, 
does not apply to voluntary bankruptcy; and a 
claim purchased with full knowledge of insol- 
vency of the bankrupt, and with intent to use 
the same as a set-off, is available in a voluntary 
proceeding. — ^Lloyd v. Turner, Case No. 8,436. 

Under such amendment, equity will not aid 
a person indebted to the bankrupt to set off 
against his indebtedness a demand which he 
bought after knowledge of the general sus- 
pension of commercial paper, though the pur- 
chaser denies that he bought the same with in- 
tention of using it as a set-off— Hunt v. Holmes, 
Case No. 6,890. 

Under such amendment, a debtor buying a 
claim against the bankrupt before bankruptcy 
proceedings are commenced against him. but 
with knowledge of insolvency and contemplated 
bankruptcy, cannot set off the same against his 
debt.— Mattocks v. Lovering, Case No. 0,299; 
Rollins V. Twitchell, Id. 12,027. 

A debtor of the bankrupt who has purchased 
negotiable notes of the bankrupt, after his in- 
solvency, but without notice thereof, and before 
the filing of an involuntary petition against 
him, may, under such amendment, set off such 
notes against his debt. — Mattox v. Cady, Case 
No. 9^301. 

One purchasing a grain-storage receipt is- 
sued by an insolvent milling company, without 
knowledge of the insolvency, and who is re- 
fused delivery of the grain on presenting his 
receipt, is entitled to set off the value of the 
grain thus converted, in an action against him 
bv the assignee to recover assets. — McCabe v. 
Winship, Case No. 8,668. 

One to whom a bankrupt is indebted for 
money advanced, and who, before the bank- 
ruptcj', has purchased a note of the bankrupt, 
having in his possession at the time of the 
bankruptcy goods of the bankrupt, consigned 
to him for sale, . may sell the goods, and, as 
against a claim for the proceeds, set off his 
claims against the bankrupt, under Rev. St. § 
5073, as amended by Act 1874.— Goodrich v. 
Dobson, Case No. 18,297. 
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§ 412, Amouut of set-off. 

Where a n&^otiable note is payable in green- 
back currency, and the payee's other debtors are 
in tlie Iiabit of paying in the payee's depreciated 
certificates of indebtedness, the rate at which the 
inalter may set off such certificates, held by him- 
self, is their market value at the time the note 
matured.— Harmanson v. Bain, Case No. 6,073. 

6. Pkoceduke. 

§ 413. Pcwer of register in general. 

Where a question of law or fact is raised in 
respect to the sufficiency of proof of a debt, 
it must be certified for the decision of the 
judge. — In re Bogert, Case No. 1,598. 

A claim by petitioning creditors for counsel 
fees incurred before adjudication must be first 
presented to the court by petition. — In re Dib- 
blee. Case No. 3,886. 

Assignee ordered to furnish bankrupt a list 
of creditors who have proved debts. — In re 
Blaisdell, Case No. 1,488. 

Form of relief of creditors of a corporation, 
where the bankrupts hold its mipaid stock, and 
the corporation has not made assessments there- 
on. — Gibson v. Lewis, Case No. 5,398. 

§414. !Be£ore ivliom proof to be made. ] 

The clerk of the district court, who is a stand- 
ing commissioner, cannot take proof of debts, i 
mider Act 1811.— In re Gaylor, Case No. 5,2S2a. I 

Although the bankruptcy proceedings have ; 
been staj'ed, having been superseded by ar- 
rangement under Act 1867, § 43, the sole power 
to admit claims against the bankrupt's estate is 
not vested in the tru-stees under the arrange- 
ment, but they should be ijroved before the reg- 
ister. — In re Bakewell, Case No. 788. 

Debts due to creditors residing within the 
district where the proceedings are pending must 
be proved before a register of the district. A 
commissioner of the circuit court cannot take 
such proof under Act 1867. — In re Strauss, 
Case No. 13,.j32; In re Haley, Id. 5,918. 

Under the amendment of July 27, 1868, a 
debt may be proved before a United States 
commissioner, whether the creditor resides in 
the district where the proceedings are pending 
or another district. — In re Shepard, Case No. 
12,753; In re Merrick, Id. 0,463. 

The deposition of a creditor residing in an- 
other district must be taken before a register 
in that district; and, where re.siding in a 
foreign country, before a minister, consul, or 
vice consul of the United States. undt>v Act 
1867.— In re Strauss, Case No. 13,532. 

Proof of debt in a foreign country can only 
be taken befoi;e one of the officers named in 
Itev. St. § 50(9, and not before a consular 
agent. — In re Lynch, Case No. 8,635. 

Proof of claim cannot be made before a 
notary. — In re Strauss, Case No. 13,532. 

Proofs of debt taken before the attorney of 
the creditor are not admissible. — In re Xebe, 
Case No. 10,073. 

Proof taken before a notary public, who is 
the attorney and solicitor of record for the 
bankrupt, will not be allowed to be filed. — In 
re Keyser, Case No. 7,748. 

§ 415. Time of making proof. 

In involuntary proceedings, the petitioning 
creditors on whose motion an order to show 
cause has been issued need not prove their 
debts anew. — In re Scott, Case No. 12,519. 

Proof of claims may be filed after an order 
discharging the assignee has been set aside and 
the assignee ordered to proceed. — In re llaybin. 
Case No. 9,337. 

A creditor may prove a debt and receive divi- 
dends at a fourth general meeting of creditors, 
called five years after the bankrupt's discharge, 
for the purpose of declaring a dividend from as- 



sets unexpectedly realized.— In re Robinson, 
Case No. 11,941. 

§416. Form and su£B.ciency of deposi- 
tion. 

Creditors must prove their debts absolutely, 
without any protest or qualification or resorva- 
tion.— Button v. Freeman, Case No. 4,210. 

A claim is not duly proved, and must be re- 
jected, unless it appears from the statement ot 
the deponent thereto that a debt exists wliich 
the creditor has a present right to have paid 
out of the bankrupt's estate. — In re Walton, 
Case No. 17,129. 

Proof of debt founded on a promissory note 
must set forth the consideration of the note, 
and whether any payments have been made on 
it. — In re Loder, Case No. 8,456. 

A bona fide holder of commercial paper ac- 
quired before maturity may prove the same 
on showing that he paid a valid consideration, 
without showing the consideration between the 
original parties (Act 1867, § 22).— In re Lake 
Superior Sliip-Canal, Railroad & Iron Co., Cast- 
No. 7.998. 

In proving a claim founded upon a note in 
which only the initials of the Christian names 
are given the full names must appear. — In re 
Valentine, Case No. 16,812. 

A lien creditor must disclose the particular 
character of his lien.— In re Bridgmtin, Case 
No. 1,866. 

The particulars of the consideration must hti 
stated in the deposition. — In re Elder, Case N*». 
4,326. 

A demand by its terms payable in gold coin 
should be proved according to its terms.— 
In re Elder, Case No. 4,326. 

A deposition filed by a creditor, setting forth 
a claim for breach of contract, but not asking 
for assessment of the alleged damages, is not 
due proof of the debt. — In re Clough, Case No. 
2,905. 

Proof of a debt in the case of a bankrupt 
firm should show with reasonable certainty 
whether it was contracted by the firm or the m- 
dividual partners. — In re Walton, Case No. 1<.- 
129. 

A nonnegotiable chose in action may be prov- 
ed by the deposition alone of the assignee then>- 
of, but such deposition should show the name 
of the original creditor to enable the assignee 
in bankrujitcy to compare the debt with the 
books of the bankrupt. — Ex parte Davenport. 
Case No. 3,586. 

A deposition by the debtor that he believes 
the account against him to be correct is admissi- 
ble.— Cambioso V. ilaffet, Case No. 2,330. 

Depositions to prove claims must contain the 
averments required by Rev. St. § 5077, and 
must be made by the party authorized, and con- 
form substantially to the pi-escribed forms, — 
In re Port Huron Dry Dock Co., Case No. 
11,293. 

A proof of debt in the mode required by tlie 
statute establishes a prima facie case, though 
it is subject to objection and counter proof. — In 
re Saunders, Case No. 12,371. 

Informality in proofs will not avail where the 
creditor, as a witness, has sworn positively of 
his own knowledge. — llclvinsey v. Harding. 
Case No. 8,866. 

§417. Who may make deposition. 

A person who has transferred a claim against 
the bankrupt cannot prove it for fhe true own- 
ers.— In re Ford, Case No. 4,932. 

A member of a bankrupt firm cannot repri>- 
sent claims against the estate.— In re MitteU 
dorfer, Case No. 9,674. 
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Claims against the bankrupt estate may be 
proved by attorney.— In re South Boston Iron 
Co.,' Case No. 13,183. 

A creditor cannot prove by an attorney tes- 
tifying upon information, and behef, unless he is 
prevented from giving the aflSdavit, as provided 
by Act March 2, 1867, § 22.— In re Barnes, Case 
No. 1,Q12. 

The absence Of a claimant, which will 'render 
a proof of debt by an agent admissible, must 
be "from the United States"; nor will the oath 
of an agent that he is better acquainted with 
the facts than his principal render the deposi- 
tion Of the agent alone admissible as T)roof of 
debts.— In re Whyte, Case No. 17,606. 

Proof of debt may be made by an agent who 
has had exclusive charge and control of the 
same, and- knows personally all the facts re- 
quired to be sworn to in proving it, tlie cred- 
itor himself having no personal' knowledge of the 
facts.— In re Watrous. Case No. 17,270. 

Officers of corporations, to make proof of 
debts due from a bankrupt, must receive special 
iippointment for tliat purpose, under Act 1841. 
—Albany Bxch. Bank v. Johnson, Case No. 133. 

The fact that the president of a corporation 
had ceased to he a stockholder cannot be raised 
as an objection .to proof of a claim by him in 
favor of the corporation against his estate in 
banlmiptey, under Act 1867.— In re Morgan, 
Case No. 9,797. 

The receiver of the property of a creditor is 
an assignee of a debt due to such creditor, and 
may prove the debt, supported by the deposi- 
tion required by general order No. 34. — In re 
Mills, Case No. 9,612. 

Claims of a corporation may be proved by a 
receiver appointed by the state court x>n its dis- 
solution.— In re Kepublic Ins. Co.; Case No. 
11,705. 

A receiver of a bankrupt corporation can 
prove a debt due the corporation against a bank- 
rupt in a bankrupt court in another state.— Ex 
parte Norwood, Case No. 10,364. 

§4:18. Signatiires and autkentication. 

The omission of tlie commissioner who took 
the deposition in proof of debts to sign the jurat 
mav be supplied.— In re McKibben, Case No. 
8,So9. 

Proof of debt taken before a notary must be 
authenticated by his official seal, which must 
be sufficient to prove itself. — ^In re Nebe, Case 
No. 10,073. 

§419. Receivinf; and. :filing. 

All .proofs of debts must be sent to the as- 
signee for him to register, as required by Act 
1867, § 22. and thereafter returned to tlie regis- 
ter, and filed in the clerk's office with the oth- 
■ er . papers, ■ under general order No. 7. — Anony- 
mous, Case No. 461. 

The bankruptcy court cannot refuse to re- 
ceive a; proof which appears on its face to have 
been taken by a proper officer, nnd to 'be cor- 
rect in form and substance.— In re Merrick, 
Case No. 9,463. 

A register need not file a deposition for proof 
of debt taken and certified to before another 
register, which does not appear to him to be 
in conformity with law. but should adjourn the 
issue into court, under section 4, Act-1867.— In re 
Loder, Case No. 8,456. 

The debt is not considered as proven where 
the creditor retains possession of his deposition. 
—In re Shepard, Case No. 12,753. 

-Receiving and filing a proof confers jurisdic- 
tion over the claim, but concludes nothing, and 
the court may still revise, correct, or reject it. — 
In re Merrick, Case No. 9,463. 

It is not the duty of the register to notify the 
bankrupt or his attorney of the filing of proof 



of any claim before the first imeeting ^of cred- 
itors.— In re Patterson, Case No. 10,814. 

§ 420. Amendment of proof. 

A creditor may correct clerical errors in his 
proof of claim at any time before final dividend. 
—In re Myriek, Case No. 10,000. 

Where a creditor filed his proof of debt on 
May 28, 1869, and in October, 1869, was exam- 
ined by the assignee, and he afterwards applied 
to amend his proof, his application ' was granted, 
although it was opposed by the assignee on the 
ground that the application was too late. — In re 
Montgomery, • Case No. 9,729. 

An application to amend proof of claims on 
two notes so as to show that a new note had 
■been given in settlement will be denied, as a 
new claim may be proved on the new note. — In 
re Montgomery, Case No. 9,731. 

§421. "Withdrawal of proof. 

The register cannot order or permit the Vidth- 
drawal of proof of a debt after he has passed 
upon it, and allowed, certified, and transmitted 
the claim to, the assignees. — In re Mcintosh, Case 
No. 8,826. 

A creditor cannot withdraw his proof of debt,, 
though he can have leave to withdraw the in- 
strument by which it is evidenced. Act 1867, 
§ 24.— In re Bmison, Case No. 4,459. 

Where proof of a debt was made under a mis- 
take of law or fact, the creditor will be per- 
mitted to withdraw it, but only where all par- 
ties will be restored to their original position. — 
In re Hubbard, Case No. 6,813. 

When the proof of debt made by a creditor 
against a bankrupt contains mistakes, the 
proof cannot be withdrawn, but the creditor will 
be allowed and required to amend his proof. — 
In. re Lowerre, Case No. 8,577. 

After leave has been granted to creditors to 
amend their proofs of debt, they cannot be 
withdrawn by such creditors.— In re Hallie, Case 
No. 5,960. 

The court will not grant leave to withdraw 
a proof merely for the purpose of allowing a 
creditor to continue an arrest of the bankrupt 
which was ipade before commencement of the 
proceediniis in bankruptcy. — In re Wiener, Case 
No. 17,020. 

§ 422. Expunging proof. 

Where it appeared that the amount and na- 
ture of the claim were incorrectly entered upon 
the books, though the proof itself and the divi- 
dend sheet correctly stated it, and a dividend 
had been paid upon due notice, a motion to ex- 
punge the proof of such claim on the grounds 
of such incorrect statement, and that it was 
barred by the statute of limitations, will be de- " 
nied, as the inaccuracy of the record in regard 
to the claim was not a sufficient ground, and the 
statute of limitations did not apply. — ^In re Alden, 
Case No. 151a. 

A claim founded upon notes indorsed by a 
bankrupt will not be expunged where it appears 
tiiat they were negotiated for the bankrupt's 
sole benefit, notwithstanding they were made 
payable "in gold, or Canada currency."— In re 
Granger, ' Case No. 5,684. 

Where a debt founded on a judgment is of- 
fered against the estate of a bankrupt, and it 
appears that, subsequent to the presentation of 
the proof of such debt, the court in whicli the 
judgment was entered had set it aside, the proof 
of such debt will be expunged. — ^In re Bruce, 
Case No. 2,044. 

A claim may be expunged where proved after 
the determination by the district court, in .i 
proceeding to which the creditor was a party, 
that he had received a fraudulent preference, 
and was disabled to prove any part of his debt. 
Case No. 8,231 affirmed.— In re Leland. Case 
No. 8.235. 
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Where a debtor, holdinj; the legal title to a 
note as trustee, deducts a debt due from himself 
to the banki-upt. and proves for the remainder, 
the proof may be expunged without prejudice to 
his proving the whole note as trustee.— In re 
Lane, Case No. 8,043. 

On motion to expunge a proof of debt and 
to establish a set-off, personal judgment ean- 



A proof of a claim, which has been postponed 
by the register until after the election of an as- 
signee, is then to be treated as if it had not 
been tendered before the election of the as- 
signee.— In re Herrman, Case No. 6,425. 

The remedy of the assignee in the case of a 
usurious contract is to require the creditor to 
prove his debt in the usual form, reciting the 



not be rendered against the creditor for money security and setting forth the consideration, 



in his hands.— In re Forbes, Case No. 4,922, 

The register has no power to expunge or di- 
minish the claim of a creditor if the creditor ob- 
jects, but must require the parties to form an 
issue to be certified to the cotirt (General Or- 
der No. 34).— In re Mnldaur, Case No. 9,906. 

The bankruptcy court may refer to the register 
a petition of a creditor praying that the proof 
of claim of another creditor be expunged on 
account of matters occm-ring since the claim was 
proved.— In re Loring, Case No. 8,512. 

"Where the testimony of the bankrupt is desired 
on a motion to expunge proof, he should be sum- 
moned as a witness.— Canby v. McLear, Case 
No. 2,378. 

On the hearing of a motion to expunge a proof, 
the moving party is entitled to open and close. 
—Canby v. JIcLear, Case No. 2,378. 

The answer to a petition to expunge proofs 
cannot be used as evidence in the proceeding. 
—Canby v. McLear, Case No. 2,378, 

Papers annexed to an answer to a petition 
to expunge proofs must be proved in the usual 
manner, to be used as evidence.— Canby v. Mc- 
Lear, Case No. 2,378. 

§423. Objections. 

Before one creditor can be admitted to exam- 
ine the rights of another creditor, he must prove 
his debt. If the proof is not sufficient, it 
is amendable.— Button v. Freeman, Case No. 4,- 
210. 

Creditors who have proved their debts may 
serve on the register a protest against the proof 
of any claims by certain other creditors, and 
request to be notified if any such claims are 
pending.— In re Smith, Case No. 12,971. 

One creditor may, without the consent of the 
assignee, intervene and oppose the allowance 
of the claim of another alleged creditor. — In re 
Joseph. Case No. 7,582. CONTRA, see In re 
Randall, Case No. 11,552. 

An application to contest a claim against 
bankrupt's estate will be allowed upon a peti- 
tion and affidavits stating fully and in detail the 
grounds upon which such application is based. 
— In re Overton, Case No. 10,625. 

Objections to proof of a claim must be made 
by written allegations, specifying with reason- 
able certainty the ground of such objection. — In 
re Walton, Case No. 17,128. 

A proof of debt is not open to objection be- 
cause it appears that the statute of limitations, 
if set up. would be a bar.— In re Knoepfel, Case 
No. 7.892. 

The assignee may set up the defense of usury 
against a creditor of the estate.— In re Moore, 
Case No. 9,752. 

The order to show cause why the proof of 
debt should not be vacated on objection by a 
creditor must be made by the court, and 'not 
by register. — In re Comstock, Case No. 3,071. 

On a trial of a claim upon a judgment, matters 
which were available to the bankrupt as a de- 
fense in the original suit cannot be set up. — Still- 
well V. Walker, Case No. 13,451. 

The objections to the claim of a creditor will 
be considered as admitted where he fails to ap- 
pear and submit to an examination under an 
order therefor given in accordance with general 
order 34.— In re Lount, Case No. 8.543. 



when he may contest the claim for any usuri- 
ous surplus.— Bromley v. Smith, Case No. 1,922. 

§ 424. Evidence and 'witnesses. 

A claim founded upon accounts current be- 
tween the bankrupt and his creditors, and upon 
a comparison of those accounts current and the 
correspondence and books of the bankrupt, hy 
the agent of the latter who kept those books, is 
provable. — In re Stanton, Case No. 13,295. 

A note evidencing a debt must be produced 
when required by the assignee, register, or the 
bankrupt. Not so, however, if the note has 
been merged in a judgment. — In re Knoepfel, 
Case No. 7,892. 

Promissory notes cannot be properly proved 
without their production or proof of their loss. — 
In re Jaycox, Case No. 7,240. 

To prove a claim by the United States for the 
value of goods forfeited for violation of the cus- 
toms laws, books and papers of the bankrupts, 
seized under a warrant issued under Act 1867, 
§ 2, are admissible.— In re Vetterlein, Case No. 
16,929. 

In bankruptcy proceedings the United States 
laws, and not the state laws, apply with respect 
to excluding a witness on the ground of inter- 
est.— In re Merrill, Case No. 9,466. 

Under Rev. St. § 858, state laws in force 
prior to December 1, 1873, are rules of decision 
in the federal courts as to the competency of 
witnesses, and a bankrupt may testify to 'sup- 
port a claim of his wife against the estate, 
where such testimony would be competent under 
Act Pa. April 15, 1869.- In re Bean, Case No. 
1,166. 

A creditor, though the wife of the bankrupt, is 
a competent witness to support her claim. — In 
re Richards, Case No. 11,770. 

The testimony of a bankrupt husband will not 
be admitted to prove a claim by his wife against 
his estate for a sum loaned to him out of her 
separate estate.— In re Bechtel's Case, Case No. 
1,204. 

A creditor is a competent witness to prove a 
contract under which his claim arose, though the 
bankrupt has since died; and such witness can- 
not be excluded on the ground of interest, under 
Rev. St. § 858, as the proof of a debt is a 
proceeding in rem, and is not an action against 
the bankrupt or his personal representatives. — 
In re Merrill, Case No. 9,466. 

A bankrupt is a competent witness where a 
claim against his estate is contested, though the 
creditor is dead, and the claim is presented by 
his executor.— In re Moore, Case No. 9,752. 

§ 425. Hearing and determination. 

When written objections to a proof are filed 
with a register, and testimony is taken, he must, 
if requested by either party, certify the same to 
the district judge for decision. — In re Clark, 
Case No. 2,808. 

Claims previously determined by courts having 
jurisdiction cannot again be tried in the bank- 
ruptcy court, under Act 1867, § 1.— The Iron- 
sides, Case No. 7,069. 

Where, on a reference to take proof of a claim, 
it appears that the claim has already been prov- 
en, and not objected to, the reference should not 
proceed. — In re Baldwin, Case No. 795. 

On a claim by one member of a syndicate of 
banking firms against the estate of a bankrupt 
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member, the court will examine into the ac- 
counts of all the members, in order to make a 
definite allowance against the bankrupts es- 
tate.— In re Cooke, Case No. 3,170. 

Where proof of an indebtedness has been dis- 
allowed, a retransfer by the creditors of collat- 
erals which secure such indebtedness will not be 
"ordered.— Dallas v. Flues, Case No. 3,544. 

The submission of a claim by stipulation to the 
register to hear and determine does not rnake 
his decision finaJ, as a reference under the New 
York Code.— In re Ford, Case No. 4,932. 

The wife mav submit voluntarily to the adju- 
dication by the bankruptcy court of her specific 
claim to a settlement out of the bankrupt's es- 
tate, and the assignee and creditors who had 
opportunity to present evidence and arguments 
before the register, and to file exceptions, must 
be held to have had their day in court, and they 
have no right to insist that the wife shoiild have 
a plenary proceeding in another court,— In re 
Campbell, Case No. 2,348. 

§426. Re-examination of claim. 

An order of the district court for the payment 
of a claim, made without notice to the assignee, 
will be reversed to allow him to contest the 
claim.— In re aiitteldorfer, Case No. 9,074. 

The register has no power, against objection 
of parties, to require issues framed as to the re- 
examination of a claim until it appears that the 
claim ought to be expunged or diminished.— ^In 
re Aspinwall, Case No. 590. 

An order for re-examination of claims made by 
the register without objection cannot be revoked 
by him upon its return.— In re Aspinwall, Case 
No. 590. 

Creditors are in a position to ask the register 
to permit a re-exam'ination of claims until a 
petition for such re-examination has been filed 
in compliance with the provisions of general or- 
der No. 34.— In re Tifft, Case No. 14,029. 

On the re-examination of a claim, proof of 
which has once been certified as satisfactory, the 
creditor makes out a prima facie case by of- 
fering himself for examination and if the as- 
signee wishes to contest the proof he must intro- 
duce opposing evidence.— In re Robinson, Case 
No. 11,938. 

A creditor who has required the re-examina- 
tion of a claim will not be heard to object that 
the counsel for the bankrupt also appears as 
counsel for the claiming creditor.— In re Morgan, 
Case No. 9,798. 

The right of a corporation to continue its ex- 
istence cannot be determined on the re-examina- 
tion by the register of its claim against the es: 
tate of its bankrupt president.— In re Morgan, 
Case No. 9,797. 

Where a receiver is allowed to amend his 
proof of claim by producing a deposition of an 
oflicer of the corporation, a deposition of the 
treasurer, taken on re-examination of the claim, 
may be filed by leave of the court with the same 
effect as if originally made as a deposition under 
general order No. 34.— in re Baxter, Case No, 
1,121. 

§ 427. Reliearing or review. 

The district court has power upon petition of a 
contesting creditor to reverse tbe decision of an 
assignee rejecting his claim.— In re Mitteldorf er, 
Case No. 9,674. 

A reargument or rehearing in the district on 
the report of a referee allowing the claim of a 
creditor will not be granted after separate ex- 
ceptions and appeals by a contesting creditor 
and the assignee have been decided aguinst 
them.— In re Troy Woolen Co., Case No. 14,200. 

The filing of a statement of the claim within 
10 days after giving notice of appeal from the 
decision rejecting the claim, under general or- 
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der No. 26, is not a jurisdictional requisite.— Fel- 
lows V. Burnap, Case No. 4,721. 

7. Priorities and Distkibdtion. 

§ 428. Priorities in general. 

When property passes to an assignee in bank- 
ruptcy, it is appropriated to the use of the bank- 
rupt's creditors, as between them and creditors 
having equal equities therein before it passed to 
such assignee.— Aiken v. Edrington, Case No. 
111. 

The bankruptcy court has no power to discrim- 
inate between different classes of debts of the 
same legal character. (Eev. St. § 4972.)— In 
re Merriman, Case No. 9,479. 

Agreement by assignees to give a preference 
when valid.— Blight v. Ashley, Case No. 1,541, 

The rights of creditors, after a surrender of 
the assets to the assignee in bankruptcy by the 
assignee, under a state law^, are to be determined 
under the provisions of the bankrupt law,— In re 
Bousfield & Poole Mfg. Co., Case No. 1,704. 

§ 429. Iiien creditors. 

An assignment to attorneys of a portion of a 
claim for their compensation will be enforced 
in the bankruptcy court.— Clarke v. Clarke, Case 
No. 18,279. 

Act 1867, § 28, does not operate to give to the 
five classes of creditors therein named any pri- 
oritv over secured creditors. — In re McConnell, 
Case No. 8,712. 

The proceeds of goods levied on by execution 
under judgments whose validity is not disputed, 
and afterwards seized by the marshal under the 
warrant in bankruptcy, must first be applied to 
such judgments.— Swope v. Arnold, Case No. 
13,702. 

The rights of lien creditors to the proceeds of 
the sale of real estate after deducting the cost 
of proving the lien is superior to the lien for 
costs, fees, and general expenses in bankruptcy. 
—In re Hambright, Case No. 5,973. 

The assignee must recognize any valid lien as 
a preferred claim, though for costs of attach- 
ment, if made a lien by the state law. — Gard- 
ner vJ Cook, Case No. 5,226. 

Attaching creditors Jield entitled to only a rata- 
ble part of their debt with the other creditors, 
under Act 1800, § 31.— Harmon v. .Tamesson, 
Case No. 6,079. 

In the distribution of the assets of the bank- 
rupt derived from the collection of a promissory 
note, a creditor whose claim is in judgment has 
no priority. — ^In re Erwin, Case No. 4,524. 

A judgment creditor who had failed for 13 
years to record his lien in the county in which 
the land was located, and to prove his judgment 
in bankruptcy until the proceeds of the land 
were distributed, will not be heard thereafter 
to assert his priority, — ^In re Dunn, Case No. 
4,172. 

A judgment obtained in Georgia is not enti- 
tled to priority where there was a failure to 
make lew for seven consecutive years after 
I860.— In re Cozart, Case No. 3,313. 

The landlord's lien for rent, under a state stat- 
ute, on goods seized by the marshal, is valid. — 
In re Hoagland, Case No. 6,545. 

Maritime liens will be accorded the preference 
which they would have in the admiralty. In re 
Scott, Case No. 12,517, affirmed.— The Ironsides, 
Case No. 7,070. 

The rent of mortgaged premises received by 
the assignee must be distributed to the general 
creditors. The mortgagee cannot have the rent 
applied to his lien unless he shows the insufla- 
ciency of his security, and actually intercepts 
it. In re Foster, Case No. 4,963, affirmed. — 
Foster v. Rhodes, Case No. 4,981. 
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The right to intercept the rent ceases with 
the completion of the foreclosure, — ^Foster v. 
Rhodes, Case No. 4,981. 

Money paid to procure release of dower in 
mortgaired premises should be apportioned be- 
tween the mortgagees. — In re Bartenbach, Case 
No. 1,068. 

A purchaser of a mortgage given by a debtor 
before his bankruptcy to indemnify a surety, 
who has knowledge of the trust, for the benefit 
of creditors by such mortgage inuring for their 
benefit, and is himself a creditor under it, has 
no priority over other creditors. — In re Pierce, 
Case No. 11,140. 

The attachment act of South Carolina is not 
affected by a commission of bankruptcy in 
England.— Harrison v. Sterry, Case No. 6,144. 

§ 430. Debts due to United States. 

The preference of the United States, and the 
right of preference for satisfaction of debts 
due the United States, are excepted from the 
general operation of the bankrupt law of 1800. 
— Mott v. Maris. Case No. 9,880. 

Act 1800, § 62, in relation to the preference of 
the United States, does not give a preference 
to the United States, but merely saves the 
right of the United States in cases where such 
a preference has by law been previously grant- 
ed.— United States V. Fisher, Case No. 15,103. 

A surety who pays bonds for customs duties 
has a preference over other creditors. (Act 
ilarch 2, 1799, § 65.)— Harrison v. Sterry, 
Case No. 6,144; Mott v. Maris, Id. 9,880. 

The surety who has paid a bond for duties 
is not entitled to the same rights and privi- 
lege of priority tliat are given to the United 
States under Act 1800.— Pollock v. Pratt, Case 
No. 11,256. 

A surety who has paid money for a bankrupt 
in discharge of a customs duty bond has not 
the right of the United States to proceed 
against the person of the bankrupt, but only 
against his effects. (Act 1800.) — Kerr v. Ham- 
ilton, Case No. 7,731. 

The United States are not bound by the gen- 
eral equity rule for marshaling assets, nor by 
the rule prescribed by the bankrupt act in con- 
formity thereto, any further than as that rule 
is founded in the particular case on the lien 
of the several parties inter sese. — In re Strass- 
burger. Case No. 13,526. 

The United States may enforce their right of 
priority without first exhausting securities 
which they may hold.— United States v. Lewis, 
Case No. 15,595. 

If the United States have a demand against 
a firm some of whose partners reside in a for- 
eign country, they are entitled to priority out 
of the separate estate of the resident partners, 
— United States v. Lewis, Case No. 15,595. 

An agent of the United States in England 
cannot, by conforming to the bankrupt laws 
there, lessen the priority established in favor 
of the United States here. — Harrison v. Sterry, 
Case No. 6,144. 

The United States are entitled to priority in 
the separate estate of the partners, although 
the demand is against the firm. — United States 
V. Lewis, Case No. 15,595. 

A United States revenue officer, paying to the 
government the amount of a dishonored check 
received by him from a government debtor, is 
entitled to be subrogated to the rights of the 
United States against such debtor. — In re Me- 
Bride, Case No. 8,662. 

One purchasing imported goods, and being 
compelled, in order to obtain possession there- 
of, to pay duties which the importer was to 
pay, is entitledj on the importers bankruptcy, 



to be substituted to the priority of the United 
States, although he has proved his claim as 
unsecured.— In re Kirldand, Cases Nos. 7,843, 

7,844. 

The penalty prescribed by the internal rev- 
enue acts for selling unstamped packages is in- 
curred at the time of the sale; and a judgment 
therefor recovered by the United States after 
the adjudication in bankruptcy, with the ex- 
ception of costs, is a provable debt, and entitled 
to priority of payment. — In re Rosey, Case No. 
12,066. 

United States, recovering a judgment upon a 
claim accruing after the commencement of the 
proceedings in bankruptcy, is entitled to pri- 
ority, and no proof of claim need be made. — 
In re Bousfield & Poole Mfg. Co., Case No. 
1,704. 

A judgment obtained by tlie United States 
against persons composing a bankrupt firm, 
though for a debt on which one of the partners 
was liable as principal and the other as surety, 
is entitled to priority over all partnership cred- 
itors. — In re Strassbucger, Case No. 13,526. 

The United States need not prove their debt 
in bankrui)tcy before filing a bill to enforce 
their priority of payment. — ^United States v, 
Lewis, Case No. 15,595. 

The complainant, as collector of internal rev- 
enue, held not entitled, by way of subrogation, 
to the rights of the United States as a pre- 
ferred creditor. — Wilkinson v. Babbitt, Case 
No. 17,668. 

§ 431. Dalits due to a state. 

A state is entitled to a preference over pri- 
vate creditors under Act 1867 (Rev. St. § 5101). 
—In re Dodge, Case No. 3,949. 

The state has no claim to priority against a 
bankrupt bank in which the warden of a peni- 
tentiary deposits funds in his own name, he 
being liable to the state on his bond. Case No. 
3.243 reversed. — In re Corn Exch. Bank, Case 
No. 3,242. 

A claim by the warden of a state prison for 
the price of property of the state sold as the 
state's agent to the bankrupt is entitled to 
priority as a debt due the state. — In re Mellor, 
Case No. 9,401. 

A claim of the state upon a contract for the 
employment of convicts is entitled to preference, 
under Rev. St. § 5101. — In re Southwestern 
Car Co., Case No. 13,192. 

A judgment in favor of the people of the 
state of New York against a surety on a bail 
bond given for the appearance of a person 
indicted for a crime is a debt to the state, and 
is entitled to priority under Act 1867, where 
such surety has filed a petition in voluntary 
bankruptcy, and, without being adjudged a 
bankrupt, instituted proceedings for a composi- 
tion. — In re Chamberlin, Case No. 2,580. 

§ 432. Taxes aud assessments. 

A lien of a state on realty for taxes has pri- 
ority over all other claims. — In re Brand, Case 
No. 1.809. 

Taxes and assessments levied upon incum- 
bered property before bankruptcy proceedings, 
and water taxes T\'hile the propertj' is in the as- 
signee's possession, must be paid by him. Case 
No. 9,699 affirmed.— In re Moller, Case No. 
9,700. 

The claim of lessors of a bankrupt lessee for 
the amount of taxes paid by them, which the 
lessee had covenanted to pay, is not entitled to 
preference, (Act 1867, § 28.) — In re Parker, 
Case No. 10,719. 

Debt due to foreign state for taxes not en- 
titled to preference.— In re Ambler, Case No. 
271. 
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5 433. Wages o£ operatives, cleris^ etc. 

An apprentice is an "operatiTe" (Act 1841, 
^ 5), and is entitled to priority.— Ex parte Stein- 
er. Case No. 13,354. 

A claim for money loaned to pay wages of 
operatives employed by the bankrupt is not a 
privileged claim under Act 1841, % 5. — ^In re 
Paulson, Case No. 10,849. 

The assignee of a claim of $50 for labor is 
entitled to priority in payment under Act 1867, 
§ 27, though the assignee paid for the claim 
■only $10. — In re Brown, Case No. 1,973a. 

The claim of a father for the services of his 
minor son, to the extent of $50. is entitled to a 
preference under Act 1867, § 28.— In re Hart- 
horn, Case No. 6,162. 

A person employed for a temporary service, 
in adjusting the books and accounts of a bank- 
rupt, within six months before the bankruptcy, 
has a privileged debt for services as clerk, to 
the extent of .$50. (Rev. St. § 5101.)— Ex parte 
Rockett, Case No. 11,977. 

Under Rev. St. § 5101, an employ^ is not al- 
lowed priority in payment of wages for an un- 
■expired term of employment, where he was 
wrongfully discharged.— In re Pevear, Case No. 
11,053, 

A claim for a balance of laborer's wages in 
the hands of one who advanced a part thereof, 
taking an assignment as security, JteM entitled 
to a preference. — ^In re Brown, Case No. 1,974. 

§ 434. Claims preferred by state laws. 

Under the laws of New Jersey, landlords and 
factory operators are entitled to pro rata pay- 
ment of one year's rent and one month's wages, 
respectively, as secured claims; neither being 
superior to the other. — In re JlcConnell, Case 
No. 8.712. 

Act N. T. April 15, 1853, providing that the 
assets of an insolvent bank, after payment of 
its circulating notes, shall be first applied to 
payment of sums deposited with it bj' savings 
banks, gives a saving bank no prior lien, but 
it must share pro rata with ordinary creditors. 
— Sixpenny Sav. Bank v. Estate of Stuyvesant 
Bank, Case No. 12,919. 

w 

-§ 435. Fees and expenses in banJkruptcy 
proceediners or pending suits. 
Solicitors of a voluntary bankrupt, who ad- 
vance expenses to enable him to obtain his 
-discharge, are not entitled to relief, for such 
expenses or their services, against his assets. — 
Ex parte Hale, Case No. 5,910. 

A person advancing money for the fees in 
bankruptcy has a first lien on the estate for its 
repayment, and a mortgage given to secure the 
same gives no additional security. — ^Whiston v. 
Smith, Case No. 17,523. 

Attorneys rendering services to the bankrupt 
prior to the adjudication, such as defending 
suits, giving advice, and preparing petition and 
schedules, are not entitled to priority under Act 
1867, § 28.— In re Hirschberg, Case No. 6,530; 
In re Jaycox, Id. 7,239; In re Gies, Id. 5,407; 
In re Handell, Id. 6,017. 

The urban landlord has no priority or pref- 
erence, under Act. Tex. April 4, 1874, concern- 
ing rents and advances, over the general cred' 
iters. — ^In re Robinson, Case No. 11,944. 

Where the owner of yarn in possession of a 
bankrupt at the time of his bankruptcy, for 
manufacture into cloth, obtains a judgment 
in trover against the assignee therefor, his 
claim is entitled to no priority over the as- 
signee's claims for expenses and commissions. 
—In re Oberhoffer, Case No. 10,396. 

In the absence of a lien created by the state 
law the costs and charges 'against a bankrupt 
for caring for his property prior to filing the 
petition, however incurred, are not a preferred 
claim.— Gardner- v. Cook, Case No. 5,226. 



§ 436. C'estni que trus^. 

WTiere property delivered to the bankrupt in 
trust does not remain in specie, and cannot b& 
traced, the cestui que trust must come in pari 
passu with the other creditors. — ^In re JJineway, 
Case No. 7,208. 

A consignor whose property was sold before 
the bankruptcy of the consignee, and the pro- 
ceeds mingled witii the general assets, has no 
lien. — ^In re Coan & Ten Broeke Mfg. Co., Case- 
No. 2,915. 

Money deposited with a banker to pay s, 
note and mortgage of the depositor when they 
should be sent to him is not held by the banker 
in a fiduciary capacity. — In re Hosie, Case Noj 
6,711. 

, A fund recovered by the assignee in virtue 
of the rights of the bankrupt's creditors gen- 
erally, under Act 1867, § 35, mitst be distribut- 
ed to them generally, and not given to one.' 
The assignee does not hold such fund subject 
to the equities which attached to it in the 
hands of the bankrupt in favor of a particular 
creditor before it was fraudulently transferred; 
— ^W^hite V. Jones, Case No. 17,550. 

The equities of the creditors of a bardirupt 
in a secret fraudulent trust fund are at. least 
equal to ' those of creditors of the ownerr of 
such fund.— Aiken v. Edrington, Case No. lll^ 

A sister of the bankrupt, who for years han- 
dled her funds and securities, is entitled to be 
considered holder of a mortgage which the 
bankrupt took up with the proceeds of her gov- 
ernment bonds, sold without her knowledge. — 
Dewey v. Kelton, Case No. 3,850. 

Where a bailee, prior to his bankruptcy, mix- 
es the bailor's wheat, without the latte^s con- 
sent, with his own, so that the identical prop- 
erty cannot be distinguished, the bailor can 
only prove as a general creditor and share pro 
rata against the estate in bankruptcy. — Adams 
V. Meyers, Case No. 62. 

§ 437. Separate funds or accounts. 

Depositors who became such after suspension 
of payments by a bank under an advertisement 
by the bank to keep the old and new accounts 
separate are not entitled to preference on its 
subsequent bankruptcy. — In re Mutual Build- 
ing Fund Society & Dollar Sav. Bank, Case 
No. 9,976. 

Where the bankrupts carried on a brokerage 
business, keeping the accounts and funds there- 
in separate from their other, business, the own- 
ers of bonds sold will be entitled to payment 
in full out of the brokerage account as against 
creditors in the other business. — ^Voight v. Lew- 
is,- Case No. 16,989. 

A claim founded upon a note given imder 
the terms of a composition proceeding in bank-r 
ruptcy will not be postponed to new claims in 
subsequent bankruptcy proceedings. — In re 
Merriman, Case No. 9,479. 

§ 438; Owuersliip of claim. 

One taking an assignment of a proved claim 
as security for an antecedent liability of the 
assignor, who is apparently, though not really, 
the owner thereof, is not a purchaser for val- 
ue, and cannot hold the claim against the true 
owner. — In re Sime, Case No. 12,861. 

§ 439. Meetings of creditors. 

The register has no discretion to refuse to 
call a second general meeting of creditors re- 
quested by the assignee after three months 
from the adjudication.^ — ^In re Rosey, Case No, 
12.065.. 

A third meeting of creditors, not the last 
meeting, should not be called except for cause 
shown, and, if the register be satisfied that no 
such cause exists, he is justified in refusing 
to grant the order for such meeting. — In re 
Clark, Case No. 2,S07. 
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Xotice to creditors that a meeting will be 
held at a specified time and place for the pur- 
poses named in Act 1S67, § 27, and that a final 
dividend will be declared, is sufficient to au- 
thorize such meeting to make final disposition 
of the estate.— In re Merchants' Ins. Co., Case 
No. 9,442. 

The notice of the second meeting .of creditors 
(Act 1867, § 27) and the order {Form No. 28) 
are to be sent to all known creditors, whether 
thev have proved their debts or not.— In re 
Mills, Case No. 9,G10. 

■^''here notice of a meeting of creditors is 
addressed to a creditor by a wrong name, 
though there is no time to remedy the defect 
before the meeting, the creditor is not bound 
by the proceedings at such meeting. — Anony- 
naous, Case No. 457. 

The bankrupt is not required to attend any 
meeting of the creditors but tlie first one.— In 
re Wronkow, Case No. 18,105, 

Creditors' meetings are properly guided by 
the rules and usages of parliamentary bodies 
in absence of specific provisions of law.— In re 
Merchants' Ins. Co., Case No. 9,442. 

At the second meeting of creditors when due 
notice has been given, the whole fund in the 
assignee's hands, less necessary expenses, may 
be distributed.- In re Mills, Case No. 9,610. 

The register cannot refuse to permit claim- 
ants who have made due proof to vote at a sec- 
ond meeting of creditors, where their claims 
are contested, as he has no power to expunge 
the proofs.— In re Jaycox, Case No. 7,240. 

An execution creditor enjoined by the circuit 
court from further proceedings may have his 
claim of priority of payment out of proceeds 
of the property determined at a general meet- 
ing of creditors, under Act 1867, § 27, subject 
to exceptions to the district court— In re Dun- 
kle, Case No. 4,160. 

A third meeting of creditors which is not a 
final meeting should not be called except for 
cause shown. — In re Son, Case No. 13,174. 

§ 440. Powers of state court. 

The distribution of the assets of a bankrupt 
cannot be interfered with by process of a state 
court.— In re Bridgman, Case No. 1,867. 

The state court is the proper tribunal to pass 
upon the distribution by an executor of moneys 
received by him from a bankrupt's estate. — In 
re Major, Case No. 8,981. 

§441. Dividends— TVho entitled to in 
general. 

A single creditor proving his debt is entitled 
to be paid in full; the surplus, if any, being 
distributed among creditors admitted by the 
bankrupt, but who hafe failed to prove their 
debts.— In re Haynos, Case No. 6,269. 

A debt not proved until after order of distri- 
bution and designation of the day for making 
the dividend cannot share therein.— In re Mil- 
ler, Case No. 9,550. 

§ 442. Interest on dividends. 

Where, upon appeal from an order allowing 
interest at 7 per cent, on a creditor's dividend, 
the creditor procures an order directing the 
trustee to deposit the money with a trust com- 
pany pending the appeal, it does not constitute 
a warrant of his right to full interest; it is 
merely a change of investment by the trustee 
for the greater security of the creditor.— In re 
Kitainger, Case No. 7,863. 

Where interest becomes due to a creditor on a 
dividend, in consequence of delays attributable 
to the assignee or other creditors, the rate will 
be the legal rate in the state, where the assignee 
has not applied to have the money set aside or 
invested pending re-examination of the claim. — 
In re Kitzinger, Case No. 7,862. 



(g 446) 412 



Where payment of a dividend to a creditor 
has been delayed, through objections by other 
creditors or the trustee to the claim, interest 
should be allowed from the time^it became pay- 
able. — ^In re Kitzinger, Case No. 7,802. 

§ 443. "WTitliliolding payment. 

The assignee may withhold dividend to cred- 
itor who is also debtor to a member of the bank- 
rupt firm until determination of a suit by the 
assignee to recover the debt. — Atkinson v. Kel- 
logg, Case No. 613. 

The share of the dividend which a member 
of a bankrupt firm is entitled to as a member 
also of a firm of petitioning creditors will be 
retained by the assignee to await the action of 
his individual creditors.— In re Ellis, Case No. 
4,399. 

The payment of a dividend on a judgment 
proved in bankruptcy will be suspended pending 
a writ of error therefrom in the state court. — 
In re Sheehan, Case No. 12,737. 

If the declaration of a dividend on a particular 
claim was unauthorized, the assignee may with- 
hold its payment.— In re Herrick, Case No. 
6,420. 

Countersigning cheeks by the register is a 
judicial duty.— In re Clark, Case No. 2,810. 

§ 444. Reopening and setting aside. 

A dividend, when made pursuant to proper no- 
tice and filed in court, becomes virtually a judg- 
ment of the court, and cannot be distributed, ex- 
cept for some error committed by the register, 
apparent from his memoranda and papers on 
file, existing at the time or prior to making the 
dividend.— In re Smith. Case No. 12,989. 

A register cannot vacate or reopen a dividend 
to pay a claim not proved and filed, or presented, 
prior "to the dividend meeting. — In re Smith, Case 
No. 12,989. 

A register cannot reopen a dividend to pay a 
claim for services rendered to the assignee, which 
was not presented at the dividend meeting. — In 
re Smith, Case No. 12,989. 

Motion to vacate an order for a dividend may 
be made by any person interested on proper pa- 
pers and notice. — In re New York Mail S. S. Co., 
Case No. 10,212. 

Where a motion is made to set aside a divi- 
dend, and there is not sufiicient evidence before 
the judge for him to determine the question pre- 
sented, a reference will be ordered to the reg- 
ister to examine the proofs of the debt upon 
which the dividend was declared, and the as- 
signee and the register will be enjoined from 
taking other proceedings until further order of 
the court.- In re New York Mail S. S. Co., Case 
No. 10,212, 

§ 445. tTnclaimed dividends. 

Unclaimed dividends will not be awarded to a 
bankrupt's administrator after many years when 
opposed by creditors whose claims were not paid 
in full.— In re Blight's Estate, Case No. 1,540. 

g 446. Effect of proof of claim on rights 
of creditor. 

Section 2X, Act 1867, in so far as it declares 
that a creditor who proves his debt shall be 
deemed to have waived thereby all right of ac- 
tion and suit against the bankrupt, and that all 
proceedings already commenced, or unsatisfied 
judgments already obtained thereon, shall bo 
deemed to be discharged and surrendered there- 
by, does not apply to or include a debt which is 
by section 33 excepted from the operation of the 
discharge.— In re Wright, Case No. 18,065, 

By proving their debts, creditors Avaive all 
right of action against the bankrupt in other 
courts, and such suits thereafter commenced 
will be enjoined. — In re Meyers, Case No, 9,518. 

Where the resident partners of a firm, havhig 
a partner residing abroad, prove a debt in bank- 
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ruptey, the firm becomes a party to the bank- 
ruptcy proceedings, and the resident partners 
will be restrained from prosecuting proceedings 
abroad to collect the claim. — In re Schepeler, 
Case No. 12,453. 

No consequences can be allowed, under Act 
1S67, § 21, to flow from proving a debt, which 
are inconsistent with the provisions of section 
33; and so much of section 21 as imposes a pen- 
alty for proving a debt cannot be construed as 
applying to a debt which, by section 33, is not 
dischargeable. — ^In re Rosenberg, Case No. 12,- 
054. 

A judgment which, because it is for a debt 
fraudulently contracted, will remain, by force of 
Act 1867, § 33, unaffected by a discharge in 
bankruptcy, is not subject, when proved in bank- 
ruptcy proceedings, to the provisions of section 
21 of such act— In re Robinson, Case No. 11,- 
939. 

Creditor whose debt was created by fraud of 
bankrupt does not, by proving claim and taking 
a dividend, waive his right to sue for the bal- 
ance.— In re Clews, Case No. 2,891. 

Certificates of deposit are dishonored after the 
bankruptcy of the maker, and, after they are 
proved as claims, no longer possess the qualities 
of negotiable paper. — ^In re Sime, Case No. 12,- 
801. 

Proving a d6bt in bankruptcy does not operate 
as a satisfaction thereof, and, where the bank- 
rupt's discharge is refused, the creditor who has 
proved his debt is remitted to his former rights 
and remedies. — Dingee v. Becker, Case No. 
3,919. 

8. Partnership and Individual Claims and 

AS'SETS. 

See, also, post, § 493. 

§ 447. Xndividnal assets. 

Where a partner sues for a dissolution, and 
bankruptcy proceedings are begun against the 
firm, the amount claimed by the partner on dis- 
solution is his individual property, which will 
pass to the assignee for the payment of bis sep- 
arate debts.— In re Clark, Case No. 2,798. 

The "separate estate" of partners, under the 
Act of 1867, means that in which each partner 
is separately interested at the time of the bank- 
ruptcy. — In re Lowe, Case No. 8,564. 

The assets of the firm become the separate 
property of the continuing partner, where, m 
good faith and for valuable consideration, they 
are transferred to him on the dissolution of the 
firm. — ^In re Long, Case No. 8,476, 

The nature of the title to real estate held by 
partners cannot be changed to the prejudice of 
the rights of separate creditors by their classifi- 
cation thereof in their schedule. — ^In re Zug, Case 
No. 18,222. 

Where property once belonging to a partnership 
has, by a bona fide contract, ceased to be part- 
nership property, and become the separate prop- 
erty of one of. the partners, who afterwards be- 
comes a bankrupt, the partnership creditors are 
not entitled to any preference over the bank- 
rupt's individual creditors in relation to such 
property.— In re Wiley, Case No. 17,656. 

Where all the property of a partnership be- 
longs to one member, and the others have no in- 
terest in the gains and profits, such property 
will be liable, in the first instance, to the indi- 
vidual debts of the person owning it. — In re 
Talbot, Case No. 13,727. 

§ 448. PartnersMp assets. 

A purchase of land for speculation by several 
persons, where a part of the lots were sold, and 
others built upon, and debts incurred, Jield a 
partnership adventure, and on the bankruptcy 
of one party the other would be protected, as 



to the partnership debts, as against individual 
creditors of the bankrupt.— Thrall v. Crampton^ 
Case No. 14,008. 

Real property purchased with partnership 
funds is to be treated as personalty, and is char- 
ged with the debts of tlie partnership in the first 
instance; and judgment creditors who have ob- 
tained judgment against those partners only in 
whose names the real property is held have no 
prior lien thereon.— Marrett v. Murphy, Case No. 
9,103. 

The trade assets of a partner, who after for- 
mal dissolution continues to carry on the busi- 
ness under the firm name, with the consent of 
his copartner, should be treated as joint assets. — 
In re ilorse. Case No. 9,854. 

One copartner, as between himself and the 
firm creditors, cannot estop himself by any deal- 
ings with the other partner from claiming part- 
nership assets. — In re Gorham, Case No. 5,624. 

Where a person guaranties the notes of a fii"m, 
and contracts for an Interest in the firm proper- 
ty after payment of its indebtedness, he talces it 
subject to the rights of the creditors; and the 
crediting up by the firm to each member of his 
interest does not affect the right of the creditors 
to the funds in the hands of the assignee in 
bankruptcy of the firm.— In re Shanahan, Case 
No. 12,701. 

A petition will not lie in bankruptcy by cred- 
itors of a firm not in bankruptcy, on the bank- 
ruptcy of a member, to recover a fund from the 
estate of a deceased partner not in bankruptcy. — 
In re Frazier, Case No. 5,070. 

§ 449. Claims agrainst firm. 

The mortgagee in a chattel mortgage of a 
stock of goods cannot prove his claim against a 
partnership formed after the making of a mort- 
gage, and before its maturity.— In re Forbes, 
Case No. 4,922. 

Where an agent converts negotiable paper, and 
procures its indorsement by his firm for whose 
use it was discounted, hoth the original owner 
of the paper and the bank which discounted it 
may prove claims in bankruptcy against the 
firm.— In re Morse, Case No. 9,853. 

A note given by the firm as an accommodation 
to a partner to raise his share of the firm's cap- 
ital may be proven against the firm, but securi- 
ties pledged by the individual partner must 
first be applied to its payment.— In re Norris, 
Case No. 10,302. 

An accommodation indorser of partnership 
notes drawn by one partner, and fraudulently 
used in payment of his individual contribution 
of capital, 'held, on the evidence, chargeable with 
notice of the fraud barring him from proving 
them against the partnership estate in bankrupt- 
cy.— In re Dunkle, Case .No. 4,161. 

A claim on a bond signed individually by part- 
ners, but not for a firm obligation, is not en- 
titled, as against the firm creditors, to be paid 
from the partnership assets.— In re Roddin, Case 
No. 11,989. 

An agreement between traders to unite their 
stocks and capital, and that their separate busi- 
ness debts shall be considered joint debts of the 
firm, will not entitle a setKirate creditor, who 
has not consented to the arrangement before 
bankruptcy, to prove his claim as a joint cred- 
itor.— In re Isaacs, Case No. 7,093. 

A judgment against partners and others joint- 
ly is a several claim, as against the bankrupts, 
and cannot receive a dividend from the joint 
estate. — In re Herrick, Case No, 6,420. 

A joint and several note, signed individually 
by three partners, and by othei-s as sureties, can- 
not be proved against the joint assets- of the 
firm.— In re Holbrook, Case No. 6,588. 

A joint and several note, given for money bor- 
rowed by a firm, and signed in the firm name. 
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^vith other names following, may be proved 
against the joint assets of the firm. — In re Hol- 
brook. Case No. 6,588. 

A judgment procured against three persons as 
partners may be proved against the estate of 
two, regarding the other as a surety, where the 
third has been held, in the banliruptcy proceed- 
ings, not a partner. — In re Kitzinger, Case 
No. 7,861. 

A note given by the bankrupt firm to a mem- 
ber for his contribution to the capital stock, and 
by him turned over to his wife, who furnished 
the money, is evidence only of the individual 
debt of such member, and not provable against 
the firm. — In re Frost, Case No. 5.135. 

A protest and notice of dishonor are not nec- 
essary to entitle the holder ot a note made by 
a partner, and indorsed by the bankrupt firm, 
maturing after their bankruptcy, to prove it 
against the joint assets. — Ex parte Russell, Case 
No. 12,118. 

The holder of a note, signed by a partner 
ahd indorsed by the firm, may prove the same 
against the assets of the firm without first 
aijplying to its payment securities pledced by the 
partner to secure it. — In re Norris, Case No. 10,- 
302. 

A creditor of a firm holding security from one 
partner may prove against the joint estate with- 
out surrendering, selling, or valuing his security. 
— In re Holbrook, Case No. 0,388; In re Thom- 
as, Id. 13,886. 

A firm note given by one partner without aii- 
thoritj-, after dissolution, to pay a firm debt. 
received under a mistake of facts, may be sur- 
rendered, and the original claim proved. — In re 
Golder, Case No. 5,510. 

§ ^50. Claims against individual mem- 
bers. 

A joint and several obligation by partners 
under seal is provable as a several obligation 
against one of the parties. — Ex parte iljller. 
Case No. 9,550. 

Upon the bankruptcy of one member of a 
firm, a joint creditor has a right to prove his 
joint debt. — AYilkins v. Davis, Case No. 17,- 
604; In re Webb, Id. 17,317. 

A creditor who has proved a joint and several 
claim against the bankrupt members of a firm 
separately, and not ag.ainst the firm, is entitled 
to dividends out of the several assets of the 
individual bankrupts. — In re Bigelow, Case No. 
1,397. 

Separate proofs of same debt to Its full 
amount may be filed against individual mem- 
bers of a firm. — In re Beers, Case No. 1,229. 

Creditors holding individual obligations of the 
members of a firm, although given for a consid- 
eration moving to the firm, are entitled to a divi- 
dend out of the individual estates. — In re Bucy- 
rus Mach. Co., Case No. 2.100. 

The solvent partner in a firm of four part- 
ners, two of whom were insolvent, and the other 
bankrupt, who pays the firm debts out of his 
separate estate, is entitled to prove half the 
amount against the separate estate of the bank- 
rupt. — In re Dell, Case No. 3,774. 

The claim of a firm against one of its bank- 
rupt members, who acted as treasurer under 
the articles of copartnership, may be proved 
against his separate estate. — ^Brown v. Curtis, 
Case No. 2,000. 

Where a surviving partner converts the prop- 
erty of the deceased partner to his own use, 
and the administrators of the latter consent, 
they may prove a claim therefor against the es- 
tate of the former in bankruptcy. — In re Mills, 
Case No. 9,G11. 

The bankrupt partner's proportion of the debts 
of the firm cannot be proved by his co-partner 



unless it appear that the latter had paid such 
debts.— Hester v. Baldwin, Case No. 6,438. 

The assignee cannot prove against the .«!epa- 
rate estate of a partner for moneys withdra^\•n 
by the latter from the firm without fraud against 
his co-partners, though such moneys were with- 
drawn with knowledge of insolvencv of the firm. 
—In re May, Case No. 9,328. 

Money advanced by a firm to a member be- 
yond his share of the capital is a separate debt 
of the firm against such member, and the as- 
signee of the firm may prove it. — In re McLean, 
Case No. 8,879. 

A debt due by one partner for money ad- 
vanced to him by the firm cannot be enforced 
against the estate of such partner for the use 
of the creditor co-partners until all the joint 
creditors are fully satisfied, though provable as 
a separate debt of the firm. — In re McLean, 
Case No. 8,879. 

No proof can be made between the joint and 
separate estates of partners in respect of mon- 
ey dra^ATi out without fraud by one partner, or 
of goods sold to him by the firm, though he 
was to sell them again.— In re Lane, Case No. 
8,044. 

When a debt from one partner to a bankrupt 
firm was incurred by the consent or privity of 
the other partnoi-s, proof of the joint creditors 
against the separate estate will not be admit- 
ted.— In re MeEwen, Case No. 8,783. 

A decree against a firm upon a suretj'ship 
obligation was paid from the firm assets. The 
firm having been dissolved, a balance was due 
from one partner to the other, but the amount 
was not ascertained by judgment. The partner 
owing the balance afterwards went into bank- 
ruptcy. Held, that thg solvent partner had no 
right of subrogation to the rights of the cred- 
itor who obtained the decree against the firm. — 
In re Smith, Case No. 12,991. 

Copartnership debts may be proved in proceed- 
ings instituted by a single partner, on an in- 
dividual petition, whether there are any assets 
of the copartnership or not. — In re Frear, Case 
No. 5,074. 

§ 4:51. Claims against both, firm and in- 
dividual members. 

Proof of a debt against a partnership should 
not be joined with proof of a debt against an 
individual partner. — In re Walton, Case No. 17,- 
129. 

A holder of different notes, all made for part- 
nership debts, but some executed by the firm, 
and indorsed by the partners, and others made 
by individual partners, may prove the former 
against the firm, and the latter against the in- 
dividual, assets. — Mead v. National Bank of Fav- 
etteville, Case No. 9,366. 

A note made by a firm, and indoi-sed by one 
of the partners individually, may be proved 
against both the estate of the firm and the in- 
dividual estate of the indorser. — In re Famum, 
Case No. 4,674; In re Bradley, Id. 1,772; Em- 
ory V. Canal Nat. Bank, Id. 4,446; Stephen- 
son T. Jackson, Id. 13,374. 

The form of the contract or obligation of the 
maker and indorser of a note will not prejudice 
the legal rights of a creditor claiming distribu- 
tion of assets in bankruptcy. — ^In re Bradley, 
Case No. 1,772. 

The beneficiaries of a trust fund, invested by 
the executor in his partnership business with 
the knowledge and consent of his copartner, may 
prove their claim against the partnership, al- 
though they have proved it against the estate 
of the executor. — In re Tosson, Case No. 13,844. 

Where there are individual creditors, and a 
partnership creditor has a lien on both the part- 
nership and the individual assets, he must first 
exhaust the partnership fund, before resorting 
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to the individual fund.— In re Lewis, Case JSTo. 
S,313. 

A firm creditor, whose debt is secured by 
pledge of individual property, is bound, on re- 
quest of the individual creditors, to prove his 
whole debt ajiainst the joint assets. — ^In re May, 
Case No. 9,327. 

§ 452. Separate firms composed in -^liole 
or in part of same members. 

"Where the same partners carry on the same 
business at different places, under different part- 
nership names, there are not two distinct firms. 
The assets of both nominal lirms are equally ap- 
plicable to the payment of all the creditors of 
both.— In xe Williams, Case No, 17,707. 

In the case of bankrupts doing business in 
different places under different firm names, the 
two firms are to be treated as one. and no no- 
tice will be taken of the indebtedness of the 
one to the other.— In re Vetterlein,. Case Nol 
1G,927. 

"Where all the members of one firm are part- 
ners in another, they cannot prove its debt 
asainst the latter.— In re Savage, Case No. 12,- 
3S1. 

Where a member of a bankrupt firm is also 
a member of another firm, his partner, as the Te- 
nia ining member of the latter firm settling its 
affairs, may prove a debt against the bankrupt 
firm.— In re Buckhause, Case No. 2,086. 

A draft drawn, by a firm upon one who is 
a partner with its members in another firin can- 
not be proved against the joint estate on the 
bankruptcy of the latter firm.— In re Savage, 
Case No. 12,381. 

The fact of the identity of partners in firms 
of different names and different localities does 
not operate to give the claims by one firm against 
another firm the character of individual, as dis- 
tinguished from partnership, demands against 
the others.— In re Stanton, Case No. 13,295. 

■ Where a bankrupt partner is a member of two 
firms, the assets of the bankrupt firm should 
be applied to the payment of the firm debts, and 
any surplus of the individual assets tliat may 
remain, after paying the individual debts in 
full, distributed pro rata among the creditors 
of both firms.— In re Dunkerson, Case No. 4,- 
159. 

A bank holding a draft drawn by one firm, 
and accepted by another, where both are ad- 
judged bankrupts, cannot share equally with the 
individual creditors in the separate assets of one 
who was a partner of both firms.— In re Dun- 
kerson, Case No. 4,158. 

§ 453. Itialiility of firm for act of part- 
ner. 

Where a member of a firm, which is general 
agent of a corporation, misappropriates funds 
thereof to the uses of the firm, which is known 
by the firm, both are liable, and proof may be 
made against both estates. — In re Baxter, Case 
No. 1,119. 

The holder of notes drawn by one partner in 
tlio firm name, apparently in the course of the 
firm business, who has no knowledge of the 
want of authority or intended misapplication, 
is entitled to their allowance against tiie bank- 
rupt estate of the firm.— Bush v. Crawford, Case 
No. 2,224. 

A note given in the firm name in an individual 
transaction of one member in no manner for 
the benefit of the firm is not provable against 
the joint estate.— In re Forsytii, Case No. 4,- 
948. 

A firm note given by one partner of an in- 
solvent firm without the assent of the others, is 
a fraud upon the firm creditors, and cannot be 
proved against the firm assets.— In re Golder, 
Case No. 5,510. 
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§ 454. ^EflFeet of assumption of debts by 
continning partner. 

A continuing partner, havmg authority to col- 
lect debts due the firm, debited a debtor with 
the amount, and continued his account. 'Held, 
on his bankruptcy, that the balance due did not 
belong to the new firm.— Oxley v. Willis, Case 
No. 10,639. 

A firm note proved against the estate of con- 
tinuing partners, who agreed to pay the firm 
debts, may be proved for any balance due 
against the estate of the- retiring partner.- In re 
Pease, Case No. 10,881. 

When partners dissolve, and one assumes the 
debts and subsequently becomes bankrupt, the 
other is thereafter only a surety, and cannot 
make proof for the respective differences be- 
tween the total amount of the firm debts and 
the dividend which the firm will pay thereon, as 
a contingent debt. Tinder Hev. St. § 506S, when 
he has not paid any part of such differences.— In 
re Phelps, Case No. 11,070. 

The joint creditors of a firm will share pro 
rata with the individual creditors of the part- 
ner who bought out the other members, agree- 
ing to pay the firm debts, and failed a few 
months thereafter, without showing that thev 
have exhausted the individual estates of the 
retiring partners.— In re Rice, Case No. 11,750. 

In proceedings against a firm which has been 
dissolved, and all the property sold to the con- 
tinuing partner, who agreed to pay the firm 
debts, Act 1867, § 36, applies even though there 
was no joint property.— In re Long, Case No. 
8,476. 

Where a member of a co-partnership, upon 
the dissolution of the firm, takes the assets and 
agrees to pay the firm debts, on the subsequent 
bankruptcy of the firm, the firm creditors may, 
at their election, prove as separate creditors of 
the estate of the liquidating co-partner, and 
share pari passu with the individual creditors. 
—In re Long, Case No. 8,476. 

Individual creditors and partnership creditors 
share equally in the estate of a partner who, 
on dissolution of the firm, purchased all the as- 
sets of the firm, and agreed to pay all the debts, 
where both partners are individualv put into 
bankruptcy.— In re Downing, Case No. 4,044. 

The taking out of the amount of firm notes, 
which had been issued by one partner to pay his 
individual obligations, from such partner's in- 
terest on an agreement of dissolution, is not a 
ratification, "but an assumption of such notes as 
a separate debt by the other partner. — in re 
Dunkle, Case No. 4,161. 

§455. Priorities of firm and individual 
creditors. 

Provisions of Act 1841, § 14, relating to the 
settlement and distribution of assets in cases 
of partnership, are in afiirmance of the prin- 
ciple on which equity proceeds,— that the firm 
creditors are entitled to have their debts paid 
out of the firm funds before the private cred- 
itors of any partner.— Collins v. Hood, Case No. 
3,015. 

The individual and firm creditors have the 
primary right to resort to the respective estates, 
and neither class has a right to go on the funds 
primarily belonging to the other, until the cred- 
itors having priority are fully satisfied. — In re 
AViUiams, Case No. 17.702; Collins v. Hood, Id. 
3,015; In re Warren, Id. 17,191; In re McLean, 
Id. 8,879. 

Partnership assets must be applied to part- 
nership debts, without reference to any dispro- 
portion between the interests of the individual 
partners therein.— In re Lowe, Case No. 8,564. 

On an adjudication against a member of a 
firm, where both joint and separate assets come 
to the assignee's hands, the separate and joint 
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creditors must be paid out of the different 
funds.— In re Ingalls, Case No. 7,032. 

Where there are both joint and separate 
debts, proved on a separate petition, the sep- 
arate creditors must first be paid in full.— In 
re Byrne, Case No. 2,270. 

Where there are partnership assets, the firm 
creditors cannot share in the individual estate 
until the individual creditors are paid in full.— 
In re Smith, Case No. 12.987. 

If there is any joint fund, however small, 
even if purposely created by separate creditors 
by purchasing worthless partnership assets, 
partnership creditors cannot prove against the 
separate estate concurrently with separate cred- 
itors. — In re Marwick, Case No. 9,181. 

A firm creditor cannot share in the assets of 
a bankrupt partner until his creditors are paid 
if the other partners are solvent, even if there 
be no firm assets.— In re Dunham, Case No. 
4,144. 

Where there are no partnership assets and 
no solvent partner, both partnership and indi- 
vidual debts may be proved, and the estate dis- 
tributed pari passu.— In re Knight, Case No. 
7,880. 

Firm and individual creditors are paid pari 
passu out of the separate estates of the part- 
ners, where the joint estate is all expended m 
payment of costs.— In re McEwen, Case No. 
8,783; In re Slocum, Id. 12,951, affirmed in 
Case No-. 12,950. 

The rule that the joint estate must be applied 
to the joint debts, and the separate estate to 
the separate debts, is only applicable where 
both the estates are before the court for distri- 
bution.— In re Downing, Case No. 4,044; Unit- 
ed States V. Lewis, Id. 15,595; In re Pease, Id. 
10,881. 

Where partners file separate petitions, the 
firm creditors must be postponed to the sep- 
arate creditors in the distribution of the sep- 
arate estate, whether there are joint assets or 
not.— In re JMorse, Case No. 9,854. 

Partnership creditors are entitled to be paid 
pari passu with individual creditors where the 
individual assets consist principally of goods 
purchased from the partnership on its dissolu- 
tion, in the original purchase of which the part- 
nership debts originated.— In re Jewett, Case 
No. 7,304. 

A partner who has taken notes on the sale 
of his interest to his copartner cannot receive 
a dividend from the estate of the latter in bank- 
ruptcy until all partnership debts have been 
paid.— In re Jewett, Case No. 7,309. 

Debts arising out of internal revenue bonds, 
signed by the members of a firm as sureties, 
are not entitled to the priority of the United 
States out of the firm assets, but only against 
individual assets.— In re Webb, Case No. 17,- 
313. 

If the United States have a demand against a 
firm, some of whose partners reside in a for- 
eign country, they are entitled to priority out 
of the separate estate of the resident partners. 
—United States v. Lewis, Case No. 15,595. 

A judgment creditor of firm is not entitled 
to dividends out of separate estate of each 
member on an equal footing with separate 
creditors,— In re Berrian, Case No. 1,351. 

Individual creditors of partner who contribu- 
ted most of the property to the firm, which 
was all of his property', lield entitled to share 
equally with firm creditors.— In re Goedde, Case 
No. 5,500. 

A lien acquired before bankruptcy by execu- 
tion on the individual property of a member of 
a bankrupt firm, under a judgment against the 
firm, will not yield to the equities of the sepa- 
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rate creditors of such partner. — In re Sandusky, 
Case No. 12,308. 

§ 456. Priorities between creditors of 
old and creditors of new firm. 

Where a firm failing without assets resumed 
business under the name of one of its members 
as "agent," and again failed, the debts con- 
tracted under the former name were not en- 
titled to share in assets of the second failure. 
(Rev. St. § 5121.) Case No. 10,268 reversed.— 
In re Nims, Case No. 10,269. 

The fact that a member and his share of 
property of an old firm went into a new firm, 
which became bankrupt, does not give the old 
firm creditors a right to payment out of the as- 
sets until after the new firm creditors are satis- 
fied and the accounts are adjusted between -Uie 
partners. — Crane v. Morrison, Case No. 3,355. 

Where a partner carries on the business with 
the consent of the administrators of the de* 
ceased partner, upon the surviving partner be- 
ing adjudged a bankrupt, there is no priority of 
payment between debts contracted before, and 
those contracted after, the death of the partner. 
—In re Mills, Case No. 9,611. 

(G) ACCOUNTING AND DISCHARGE OF 
ASSIGNEE. 

§ 457. Liability to account. 

The assignee of a bankrupt partner in pos- 
session of firm assets must account to the cred- 
itors of the firm for the proceeds. — Jones v. 
Newsom, Case No, 7,484. 

Assignees are chargeable with interest on all 
moneys which they have collected, if not paid 
into the registry within 60 days after it is re- 
ceived. Act 1841.— In re Thorp, Case No. 14,- 
002. 

An assignee is accountable only to the court 
appointing him. — In re Bowie, Case No. 1,728. 

§ 458. Compelling accounting. 

Under Act 1800, the district courts are not 
invested with exclusive jurisdiction over the 
entire execution of the law, and the circuit 
court has jurisdiction of a bill to compel the as- 
signees to account. — ^Lucas v. Morris, Case No. 
8,587. 

Before the bankruptcy court can take action 
on the failure of an assignee to make a report 
of funds received, it must be shown, at least by 
prima facie evidence, that he has received 
funds.— In re Goodwin, Case No. 5.530. 

The register may make the order requiring 
the assignee to file the account required by sec- 
tion 28, Act 1867.— In re Bellamy, Case No. 
1,266. 

The register can order an assignee to furnish 
him with all necessary information as to funds 
in his hands.— In re Clark, Case No. 2,807. 

§459. Investigating acconnts. 

The district judge has jurisdiction to investi- 
gate the condition of the assignee's accounts 
on petition of a creditor to ascertain what, if 
any, dividends are due and payable. Act 1800. 
—Sands' Case, Case No. 12,302. 

Neither the act of 1800 nor the judiciary act 
of 1789 confers jurisdiction upon the circuit 
court in bankruptcy cases, and it cannot enjoin 
parties to a proceeding from seeking an in- 
vestigation of the assignee's accounts in a sum- 
mary manner by petition to the district court. 
—In re Sands' Case, Case No. 12,302. 

§ 460. Notice to creditors. 

A register may properly refuse to audit the 
accounts of the assignee filed at a second meet- 
ing, where no notice of such auditing had been 
given to the creditors, as required by Act 1867, 
§ 28.— In re Clark, Case No. 2,809. 
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§ 461. Auditing: and settling accounts. 

The accounts of the assignee must be pre- 
sented at the second meeting of the creditors, 
and audited by the register, under Act 1867, § 
27.— In re Clark, Case No. 2,799. 

Creditors' meetings have no power over the 
accounts or fees of the assignee, but, if sub- 
mitted to them by the register, their action 
thereon will be sanctioned by the court, unless 
there are grave reasons to the contrary.— In re 
Merchants' Ins. Co., Case No. 9,442. 

The final meeting of creditors may, by vote, 
dispense with the reading and exhibition of the 
assignee's accounts and vouchers, where the 
same have been on file for a reasonable time. — 
In re Merchants' Ins. Co., Case No. 9,442. 

Money paid by an assignee to his counsel 
should be included in his account, and submit- 
ted to the meeting of the creditors, and audited 
as a part of the assignee's accounts.— In re 
Hubbel, Case No. 6,820. 

On the auditing of an assignee's accounts, 
an attorney's bill is evidence of the services 
and disbursements, but must be supported by 
evidence of the occasion, necessity, and value 
of such services.— In re Staff, Case No. 13,273. 

In such case the register is charged with the 
duty of ascertaining what sum, in fairness, 
ought to be allowed.— In re Staff, Case No. 13,- 
273. 

The register should examine and regulate the 
charges and expenses of assignees and counsel, 
whether any creditor objects to the account 
or not.— In re Sawyer, Case No. 12,396. 

Where all of the assignee's attorney's bill, 
except four items amounting to about one-fifth 
of the bill, have been presented to a third meet- 
mg of the creditors, and no objection made 
thereto, and as to these four items the court 
has ordered a reference, and the register re- 
ports in favor of their payment if the assignee 
makes no objection, the court will refuse to 
pass upon them, but will order a general meet- 
ing of the creditors to be called for them to 
act thereon.— In re Hubbel, Case No. 6,820. 

The bankruptcy court, bemg always open, and 
havmg no separate terms, may vacate orders 
and decrees if no vested rights are disturbed.— 
Boutwell V. Allderdice, Case No. 1,708. 

§ 462. Objections by creditors. 

Misconduct of the assignee in respect to the 
estate is a proper subject for examination on 
application by him for a discharge.— In re Pea- 
body, Case No. 10.866. 

Every fact which is relied on by a creditor 
to establish fraud in the assignee should be 
distinctly stated and verified.— In re Peabody, 
Case No. 10,866. 

A creditor raising an issue of fraud should 
distinctly state and verify the facts, and should 
give security for costs.— In re Peabody, Case 
No. 10,866. 

Creditors need not object to the assignee's 
account, except at the meeting called under 
section 28, Act 1867.— In re Clark, Case No. 
2,810 

§ 463. Compensation and expenses of as- 
signee. 

Under Act 1867, § 47, the assignee is entitled 
to his disbursements and a reasonable com- 
pensation for his services, and he may retain 
the amount allowed out of any funds which he 
has in his hands.— In re Dean, Case No. 3,699. 
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An assignee is entitled to a charge for pub- 
ushmg his notice of appointment.— In re Pe- 
gues, Case No. 10,907; In re Tulley, Id. 14,235. 



The assignee is entitled to make a charge for 
recording the assignment. — ^In re Pegues, Case 
No. 10,907. 

An attorney, in performing the ordinary du- 
ties of the assignee, cannot claim from the es- 
tate compensation as for professional services. 
—In re Drake, Case No. 4,058, 



,.:^^'^,^so for advertising and posting hand- 
bills.— In re Pegues, Case No. 10.907. 

But a charge by the assignee for making a 
deed of conveyance is unauthorized, and will 
not be allowed.— In re Tulley, Case No. 14,235. 

A charge by the assignee of court fees in 
drafting an order of compromise is proper 
where such fees were actually paid.— In re: 
Davenport, Case No. 3,587. 

The assignee can only properly charge com- 
mission on the amount of debt canceled by com- 
promise with a lienholder.— In re Davenport, 
Case No. 3,587. 

Special charges by the assignee for making 
sale of real property and making out his re- 
port are not authorized, but a reasonable com- 
pensation will be allowed.— In re Tulley, Case 
No. 14,239. 

. Jtie assignee has no authority to make spe- 
cific charges for drafting a certificate of ex- 
empted property, for drafting the acceptance 
and notice of appointment, for drafting petition 
for sale of property, or for drafting application 
for order of compromise; but for such acts and 
services the court may allow reasonable com- 
pensation in its discretion.- In re Davenport, 
Oa^ No. 3,587; In re Pegues, Id. 10,907; In 
re Tulley, Id. 14,235. 

A charge by the assignee of $42 for sis days' 
services m collecting notes and accounts will 
be disallowed, but he is entitled to a reasonable 
compensation for such services.— In re Pegues 
Case No. 10,907. 

A charge by an assignee of $14 for two days' 
services m examining papers will be allowed, 
provided the services are actual, and not con- 
struetive.— In re Pegues, Case No. 10,907. 

A charge by an as'signee of $7 for one day 
making out a report, and $7 for one day mak- 
ing application for order of court to obtain the 
sale, are excessive, but a reasonable compensa- 
in QA^ te allowed.— In re Pegues, Case No. 

Legal charges for printing advertisements for 
sale of real estate by order of the bankruptcy 
court are to be computed as follows: Bach 
square of eight lines, first time, one dollar; 
each subsequent insertion, 50 cents per square 
—In re Downing, Case No. 4,045. 

The assignee must act as salesman unless 
leave of court is obtained to employ an auc- 
tioneer; and, where he employs the latter with- 
out authority, he will not be allowed a charge 

made for the amount paid for such services 

In re Pegues, Case No. 10,907. 

The assignee will not be allowed for auc- 
tioneer's charges in making a sale, unless he 
show affirmatively a necessity for his services.— 
In re Sweet, Case No. 13,688. 

The assignee must apply to the court for au- 
thority to incur expenses for professional serv- 
ices and clerk hire.— in re Noyes, Case No. 10,- 

O f la 

The assignee's accounts for professional and 
clerical services not duly authorized must be al- 
lowed by the court on separate application, on 
which the assignee is subject to examination. — 
In re Noyes, Case No. 10,371. 



The -'expenses" provided for by Act 1867, § 
28, of an examination of the bankrupt, do not in- 
clude any compensation to the assignee.— In re 
Hughes, Case No. 6,841. 

Both actual attention to the business of the 
trust and the necessity therefor must be shown 
to entitle the assignee to the per diem allow- 
ancje. (Act 1867, § 17.)— I^ re Jones, Case No. 
7,4ol. 
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Assignees intending to charge for services be- 
yond the fees mentioned in rule 30 must notify 
creditors of their intention in the notices of the 
meeting at which their account is to be present- 
ed.— Ex parte Whitcomb, Case No. 17,529. 

The allowance of reasonable compensation to 
the assignee for his services is discretionary with 
the bankruptcy court. Rev. St. § 5099.— Bs 
parte Whitcomb, Case No. 17,529. 

The assignee cannot be allowed anything in 
addition to disbursements and the commissions 
provided for in Rev. St. § 5100, except for serv- 
ices, and at the rates set forth in general order 
No. 30 of April 12, 1875.— In re ]Muldaur, Case 
No. 9,905. 

General order No. 30, as amended, does not al- 
ter the compensation to the assignee in an ordi- 
nary case, where the remuneration seems insulh- 
cient, but provides for an extra allowance to the 
assignee in a small class of cases where great 
care and exertions are shown, and a special in- 
adequacy of compensation appears. — In re Many, 
Case No. 9,053. 

Where the assignee is directed to join in a 
sale made by a trustee of mortgaged property, 
and no money is realized by the assignee there- 
under, he is not entitled to commissions on the 
purchase price.— -In re Slevin, Case No. 12,942. 

§ 464. Allowance for coiuisel fees. 

Counsel fees will not in general be allowed to 
the assignee where the services were rendered 
prior to his appointment.— In re New York Mail 
S. S. Co., Case No. 10,210. 

Where two assignees are jointly appointed and 
employ competent counsel, a charge for profes- 
sional * services by another counsel, the son of 
one of them, will be disallowed as tending to 
abuses, where no necessity is shown for his em- 
ployment.— In re New York Mail S. S. Co., Case 
No. 10,210. 

An assignee has a right to seek professional 
advice and to employ counsel in necessary and 
proper eases, but a charge of $75 for counsel 
fees in simply compromising an inconsiderable 
debt with a lien creditor, under an order of court, 
will not be allowed.— In re Davenport, Case No. 
3,587. 

An assignee is not allowed an amount for at- 
torney's fees unless the necessity of hiring an 
attorney appears; and, where he is an attorney 
at law, no allowance will be made, as he does 
not, as assignee, employ himself as attorney.— In 
re Muldaur, Case No. 9,905. 

The compensation of the assignee's attorney 
must be reasonable, and proportii^ned to the 
value of the estate.— In re Drake, Case No. 
4,058. 

Suppression of material facts by the assignee 
while obtaining authority from the court to 
make a contract to pay counsel one-half the 
gross recovery in a cause makes the contract in- 
valid, but a reasonable sum will be allowed.— 
Maybin v. Raymond, Case No. 9,338. 

The bankruptcy court has power to determine 
the question in a summary manner as to the 
proper allowance of fees to an attorney employ- 
ed by the assignee, and to order the attorney to 
pay over any amount in excess of that regarded 
by the court as reasonable which has been paid 
him by the assignee.— In re Brinker, Case No. 
1,882. 

Where a suit was brought for the joint benefit 
of two parties, and the assignee in bankruptcy 
of one of them is permitted to withdraw, and 
assign all his interest in the litigation to the oth- 
er party, the counsel are only entitled to pay- 
ment from the assignee for their services and 
disbursements after the assignee stipulated to b<^ 
substituted; and the other party, by taking his 
interest, assumes all its burdens, and has no eq- 
uity to demand reimbursement from the as- 
signee.— In re Litchfield, Case No. 8,386. 



Under general order No. 30, no allowance can 
be made to an assignee for fees of counsel for 
services in defending suits pending against the 
bankrupt, unless under employment by the as- 
signee, although the same were proper and nec- 
essary to be rendered on the procurement of tlie 
bankrupt, and beneficial to the creditors and the 
assignee. — ^In re Hamburger, Case No. 5,974. 

§ 465. Discliarge. 

The court may set aside a discharge of the 
assignee, which has inadvertently found its way 
into the court files, and order him to proceed. — 
Maybin v. Raymond, Case No. 9,338. 

IV. COMPOSITION, 

§ 466. "Wlieii authorized. 

Corporations, as well as natural persons, have 
the right to avail themselves of the provisions 
of the bankrupt law pertaining to composition.— 
In re Weber Furniture Co., Case No. 17,330. 

A debtor can make a composition under Act 
June 22, 1874, § 17, though, by reason of prefer- 
ence or othem-ise, he would not be able to ob- 
tain his discharge.— In re Haskell, Case No. 
6,192. 



To authorize proceedings for a composition, a 
case in bankruptcy must be pending.- In re Rei- 
man. Case No. 11,673. 

A valid composition maybe proposed and made, 
though the verification of the petition be defect- 
ive.— Ex parte Jewett, Case No. 7,303. 

The pendency of a petition to review an order 
refusing a discharge does not deprive the court 
of jurisdiction to entertain proceedings for a 
composition. — In re Odell, Case No. 10,427. 

§ 467. Petition and proposition for com- 
position. 

Act June 22, 1874, does not require a written 
proposition from the bankrupt preceding the no- 
tice to creditors, to lay the foundation for their 
acceptance or rejection of a composition. — ^In re 
Haskell, Case No. 6,192. 

The petition for a composition must set forth 
its nature and terms, and the belief of its accept- 
ance by two-thirds in number and one-half in 
value of the creditors.— In re Holmes, Case No. 
6,632. 

§ 468. Meeting of creditors— Notice. 

A meeting will be reopened where creditors 
did not receive their notices in time, if prompt 
application is made, and it appear that their 
presence might affect the result of the vote. — In 
re Spencer, Case No. 13,229. 

§ 469. "Wh-o entitled to vote. 

The word "creditors" in the provisions of the 
bankruptcv act relating to composition means all 
whose debts are provable in bankruptcy.— Ex 
parte Trafton, Case No. 14,133. 

Wards whose money has been loaned to a 
firm, from which their guardian, a member, 
took notes to himself as guardian, on coming 
of age, are entitled to vote in favor of a com- 
position bv the bankrupt firm.— In re Bailey, 
Case No. 729. 

Only those creditors who prove their claims are 
competent to take part in proceedings at a com- 
position meeting.— In re Scott, Case No. 12.519; 
In re Keller, Id. 7,654; In re Mathers, Id. 9.274; 
In re Bryce, Id. 2,069. 

The creditors on whose motion an order to 
show cause has been issued need not prove their 
debts anew.— In re Scott, Case No. 12,519. 

A creditor who has an attachment issued with- 
in four months before the filing of the petition 
cannot vote at a composition meeting. — In re 
Scott, Case No. 12,519. 

A creditor buying up enough debts to prevent 
the acceptance of a resolution, and publicly of- 
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fering to take all other debts at the same rate, 
may vote upon debts so bought.— Es parte Jew- 
ett, Case No. 7,303. 

Where, after a decision by the register be- 
tween two parties as to the right to vote upon a 
claim, the- person aggrieved allows the vote to be 
taken without further objection, he cannot again 
reopen the question. — ^In re Spencer, Case No. 
13,229. 

Affidavit of husband that he had given his wife 
authority to vote in favor of a composition is a 
ratificrttiqn and estoppel, validating the wife's 
act.— In re Bailey, Case No. 729. 

A person acting under a power of attorney 
from creditors to accept composition to pay in 
twelve months from ITeb. 16 cannot make com- 
position to pay in twelve months from March 16. 
^En re Alexander, Case No. 159. 

§470. — Disputed claims. 

The register who presides at a composition 
meeting may examine and pass upon a disputed 
claim, subject to review by the court. — In re 
Keller, Case No. 7,654. 

§ 4r71. Ifniuber and value of eon- 

sexitiug creditors. 

A resolution signed by the debtors, and by 
two-thirds in number of the creditors, represent- 
ing one-half in value of the debts, is sufficient. — 
In re Reiman, Case No. 11,673. 

Creditors whose debts do not exceed $50 are 
to be disregarded in computing the majority who 
must pass a resolution of composition, as well 
as in ascertaining the number of those who are 
required to sign the confirmatory statement, — In 
re Wald, Case No. 17,054. 

Creditors whose debts do not exceed $50 are 
counted in determining the' value, but not the 
number of creditors. — ^In re Gilday, Case No. 
5,422; In re Spades, Id. 13,196. 

Damages for a tort not assessed cannot be con- 
sidered in ascertaining the proportion of credit- 
ors voting for a composition. — in re Bailey, Case 
No. 729. 

A creditor whose claim is more than offset 
by claims of the bankrupt against him cannot 
vote at a meeting in composition.— In re Purcell, 
Case No. 11,470. 

§4:72. Secured creditors. 

Secured creditors are those who hold a lien 
iipon property which otherwise would go into the 
general fund, not those who have personal securi- 
ty; and the latter may vote in a composition 
proceeding as an unsecured creditor. — In re 
Spades, Case No. 13,196. 

Secured creditors need not be reckoned in com- 
puting the portion who must join in a composi- 
tion.— In re Van Auken, Case No. 16,828. 

A creditor who considers himself fully secured, 
when in fact he is not. and is ready to renounce 
all claim, will not be counted as a creditor to de- 
feat a composition. — In re Snelling, Case No. 
13,140. 

Privileged creditors, whose claims will be ^aid 
in full to the extent of .?50, there being sufficient 
assets for the payment of them, should be per- 
mitted to vote for a composition only on the ex- 
cos? of their debts over S50.— In re O'Neil, Case 
No. 10,528. 

§ 4:73. Conduct of meeting. 

A vote should not be taken so long as creditors 
are prosecuting inquiries to aid in determining 
whether the composition proposed shall be ac- 
cepted.~In re Holmes, Case No. 6,632. 

A creditor who has regularly appeared at the 
first meeting, but is not present when the vote is 
taken, is to be counted as voting against the res- 
olution, unless he has clearly indicated his in- 
tention not to be counted. — ^In re Richmond, 
Case No. 11,798. 



The presiding officer at the meetings has power 
to regulate the form and order of proceedings, 
and to decide questions that arise subject to re- 
view by the court. — In re Holmes, Case No. 6,- 
632. 

The meeting to consider the debtor's offer of 
a composition must be kept open one hour, at- 
the expiration of which time, if the register has 
not appeared or been heard from, any party may 
have the meeting adjoinmed. — ^In re llwing. Case 
No. 4,587. 

§ 474. ^-^ Inquiries and examinations. 
The right of a creditor present at a compo- 
sition meeting to an examination of the bank- 
rupt is waived by moving for a vote. — In re 
Little, Case No. 8,392. 

Every creditor authorized to vote at a meet- 
ing for composition has a right to make suitable* 
inquiries of the debtor. — In re Jewett, Case No, 
7,303. 

At the meeting of creditors called to take ac- 
tion on a resolution of composition, the re^ster 
has no authority to require any person to tes- 
tify except the debtor.— In re Dobbins, Case No. 
3,943. 

A bankrupt may be compelled to appear with 
his books before the register for examination 
as to a composition.— In re Ash, Case No. 571. 

On an inquiry by creditors to aid in deter- 
mining whether the composition should be ac- 
cepted, the debtor's books must be produced, if 
desired, and a reasonable time allowed for their 
examination.— In re Holmes,. Case No. 6,632. 

The proceedings must be recorded, and the ex- 
amioation of the debtor should be conducted like 
that of a witness in court. — In re Holmes, Case 
No. 6,632. 

The debtor, though present, may, by a vote 
of the creditors present, be excused from ex- 
amination on account of illness. — In re Wilson, 
Case No. 17,785. 

The debtor may be excused by the creditors 
from answering inquiries, even though he is 
present at the meeting of creditors.— In re Wil- 
son, Case No. 17,781. 

The register has power to conduct the in- 
quiries to be made of the debtor, and to take 
down the substance of his answers, but not to 
conduct a written examination, upon things in 
general, as in bankruptcy.— In re Proby, Case 
No. 11,439. 

§ 475. ^^ Adjournment. 

A register has power to adjourn a meeting of 
its creditors when, in his judgment, the interest 
of the whole body of creditors, or of sound 
policy, requires it. — ^In re Cheney, Case No. 2,- 
637. 

§ 476. Second meeting. 

A second composition meeting will be ordered 
where the object of the first one failed by rea- 
son of the mistakes or misinstruetions of attor- 
neys for creditors. — In re McDowell, Case No. 
8,776. 

Where a composition providing for giving in- 
dorsed notes is defective in not naming the in- 
dorser, an additional resolution providing for 
such security may be adopted at another meeting 
of creditors, and presented to the court in 
the same way as the original resolution. — In re 
Reiman, Case No. 11,673. 

No second meeting of creditors, as such, is 
necessary to confirm the resolution of composi- 
tion.— In re Scott, Case No. 12,519. 

The debtor is not required to be present at 
a meeting of creditors called to consider a reso- 
lution to vary a composition which has been 
accepted.— In re Dumahaut, Case No. 4,l24. 

At a second meeting either party may furnish, 
competent testimony on the question whether the 
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composition is for the best interests of all con- 
cerned. — In re Keller, Case No. 7,654. 

§ 477. Signing composition. 

It is only necessary that the confirmatory sig- 
natares should be attached at or before the hear- 
ing for a ratification of the resolution. — ^In re 
Scott, Case No. 12,519. 

§ 478. Extra inducement to sign compo- 
sition. 

Paj'ment of larger sum to one creditor or his 
agent, as a condition of accepting a compromise 
is void.— Bullene v. Blain, Case No. 2,124. 

A promise to pay an agent, whose principal 
was a creditor and was to be paid a larger 
amount than others as a condition of accepting 
a compromise, a certain sum as services to urge 
tie compromise on the ground of the general in- 
terest of all creditors is valid. — Bullene v. 
Blain, Case No. 2,124. 

Where a bookkeeper is the person actually em- 
ployed to obtain the assent of creditors to a 
composition, the bankrupt is chargeable with 
what he did in the matter, without having ac- 
tual knowledge thereof.— In re Bennett, Case No. 
1,312. 

Where a bookkeeper of a bankrupt, without 
the latter's knowledge, made an offer to induce 
the consent of a creditor to a composition, but 
such creditor refused, and it appears that the 
bookkeeper paid money to another creditor who 
did assent, with no explanation other than the 
denial of the bookkeeper that it had any relation 
to the matter of comtjosition, such evidence is 
sufficient to warrant the inference that unfair 
advantage has been offered to induce the cred- 
itors to assent to the composition, and for that 
reason it must fail. — In re Bennett, Case No. 
1,312. 

Payment to induce consent will impeach a 
composition, though the requisite number of cred- 
itors signed without counting the one to whom 
payment was made. — In re Bennett, Case No. 
1,312. 

Creditors who join a composition cannot com- 
plain of a payment to one of their number to 
induce him to join out of a fund reserved, and 
not included in the schedule. — National Park 
Bank v. People's Bank, Case No. 10,049. 

A signature of a creditor to a resolution of 
composition obtained upon the promise of an- 
other creditor to give him the promisor's trade 
in the future will invalidate the resolution. — In 
re Shine, Case No. 12,788. 

Where the holder of the bankrupt's note was 
induced to sign the resolution of composition by 
an undefined expectation of advantage held out 
by the indorser, the composition will be set 
aside, though it does not appear that the bank- 
rupt had anything to do wjth it. — In re Saw- 
yer, Case No. 12,395. 

A resolution of composition is avoided by the 
fact that a creditor was paid to give up a 
threatened opposition though a sufficient num- 
ber of creditors had accepted it, and there was 
no evidence that their action was influenced 
thereby, or that the debtor procured the pay- 
ment to be made. — In re Sawyer, Case No. 12,- 
395. 

Secret preferences, paid as inducements to 
obtain signatures to composition deeds, can be 
recovered by the debtor or by injured creditors 
or by the assignee. — Bean v. Brookmire, Case 
No. 1,170. 

A composition will not be set aside after two 
years, as procured by preferences to certain cred- 
itors, where the debtor has entered into new 
business relations and contracted new debts, 
and the creditors have failed to move prompt- 
ly after knowledge of the wrong. — In re Her- 
man, Case No. 6,405. 



§ 479. Effect o£ irregularities. 

Irregularities which are the effects of mistake, 
and not of fraud, are not fatal to the validity 
of composition proceedings. — In re Henry, Case 
No. 6,370. 

Creditors will be held bound by the proceed- 
ings had in the pursuance of the resolution of 
composition, though they are irregular as re- 
gards other parties. — In re Kodger, Case No. 
11,992. 

§ 480. Schedule of lianlcrnpt. 

Under the amendatory act of June 22, 1874, 
in cases of composition, a schedule of assets, 
such as is required in bankruptcy proceedings, 
is a sufficient statement. — In re Haskell, Case 
No. 6,192. 

A contingent liability as stockholder in a 
failed savings bank need not be scheduled where 
it does not appear that the bank will not pay 
in fuU. — In re Greenebaum, Case No. 5,769. 

The failure to schedule all debts will not pre- 
vent confirmation of a composition, for the 
discharge will only operate as to debts scheduled. 
— In re Greenebaum, Case No. 5,769. 

A concealment of assets or a failure to name 
all the creditors does not necessarily render the 
proceedings void. — In re Scott, Case No. 12,519. 

A mistake without fraud in the statement of 
the amount due a creditor will not vitiate tlie 
composition. — Ex parte Trafton, Case No. 14,- 
133. 

The fact that the schedules stated the real 
estate of the bankrupt as of unknown or un- 
certain value is not a good objection to a com- 
position. — In re Welles, Case No. 17,377. 

The schedule cannot be corrected on motion to 
record a resolution of composition, so as to show 
that the requisite number of creditors joined, 
but confirmation will be denied, with leave to 
renew the motion. — In re Asten, Case No. 594. 

§ 481. Reference to register. 

After a motion to confirm a compromise has 
been brought on for final hearing, the judge 
has power to refer the matter back to the reg- 
ister to report all the facts of the case touching 
the proposed compromise. — ^In re Walshe, Case 
No. 17,118. 

Where an order refers a proposition of com- 
promise to a register, it should require him to 
report as to whether the resolution of compo- 
sition has been legally passed at the first meet- 
ing, and whether it has been confirmed by the 
required signatures, and whether the terras ns 
to the composition are for the best interests of 
all concerned.— In re Scott, Case No. 12,519. 

On application to confirm a proposed com- 
position, the report of the register must be tak- 
en to be full and true. — ^In re Spencer, Case No. 
13,229. 

§ 482. Terms and provisions — ^In general. 

Any composition is allowable which is satis- 
factory to the requisite majority of the cred- 
itors, and which is for the best interests of all 
concerned- Act 1867. — In re Purcell, Case No. 
11,470. 

A provision in a composition agreement, that 
it is not to be binding on any one unless signed 
by all creditors, includes secured as well as un- 
secured creditors. — Kinsing's Assignee v. Barth- 
olew, Case No. 7,831. 

A provision of the agreement that the pro- 
ceedings may be discontinued at any time with- 
out notice to the creditors is not binding on the 
court.— In re McNab & H. Mfg. Co., Case jSTo. 
8,906. 

A provision of the resolution of composition 
that upon delivery of the composition notes the 
assignee shall deliver all the property in his hands 
to the bankrupt, and be wholly discharged, is 
nugatory, and is not validated by a confirma- 
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tion by the court.— In re Hyman, Case No. 6,- 
t)So. 

A resolution proposing composition of 70 cents, 
to be paid within 30 days, on condition that 
.all the bankrupt's proper^r be surrendered and 
all pending suits discontinued, is proper. — ^In. re 
Cavan, Case No. 2,528. ' . " • 

§483. — Anxoniit and* forjn" of pay- 
ment. 

The decision of the majority creditors is con- 
<;lusive as to the amount of the compromise 
where their judgment is esercised in good faith, 
and there is nothing to indicate fraud, acci- 
dent, or mistake. — ^In re Weber Furniture Co., 
Case No. 17,331. 

A composition agreement, whereby creditors 
accept payment in notes, is defective, and will 
not be ratified, though payment by installments 
secured by notes would be valid. — ^In re Lang- 
■don, Case No. 8,058. 

A composition of 20 ijer cent, in money, se- 
cured by time notes, leaving certain realty in the 
hands of the assignee, to be converted into mon- 
■ey, and paid to the creditors, is a lawful com- 
position. — ^In re Wronkow, Case No. 18,105. 

It is no valid objection to a composition that 
it is unsecured and payable in installments, and 
tbat the property of the debtor is restored to 
bim, to be dealt with at his pleasure. — ^In re 
Wilson, Case No. 17,781. 

A composition is none the less payable in 
money because the payment is postponed to a 
future day by giving notes. — In re McNab & H. 
Mfg. Co., Case No. 8,906. 

§ 484. — Time of payment. 

The question as to the time for the payment 
of the composition is one for the creditors to 
settle, and their judgment wiU not be reversed 
except for valid reasons. — ^In re Wilson, Case 
No. 17,785, 

§ 485. Security for payment. 

A composition agreed upon imder the provi- 
sions of Act 1867, providing that payment should 
be made in indorsed promissory notes, will be 
sustained, as such transaction is a payment of 
money under the statute. — ^In re Hurst, Case 
No. 6,925. 

A composition for a payment of a certain 
sum on the dollar in installments— the first in 
cash, and the others secured by notes indorsed 
by persons named — is valid. Act June 22, 1874. 
—In re Reiman, Case No. 11,673; Id. 11,675, 
affirmmg Case No. 11,674. 

A resolution of composition providing for the 
giving of .notes "satisfactorily indorsed" is de- 
fective in not naming the indorser, or provid- 
ing for his being named. — ^In re Reiman, Case 
No. 11,673. 

A resolution accepting a composition on con- 
■dition that payment shall be guarantied by the 
giving of a satisfactory bond, in a penalty 
named, to a committee appointed by the credit- 
ors, will be confirmed. — ^In re Lewis, Case No. 
8,314; In re Louis, Id. 8,528. 

Security for the payment of the composition is 
not always essential to its validity. This is 
merely one of the facts to be considered in light 
of all the other facts on the question as to 
whetiier the composition is for the best interests 
of all concerned.— In re Wilson, Case No. 17,- 
785. 

The fact that security provided for a composi- 
tion does not certainly secure the full payment 
of the composition does not make the composi- 
tion uncertain.— In re Wilson, Case No. 17,785. 

§ 486. — Possession "by dettor pending 
payment. 

It is no ground for refusing to ratify a com- 
position that the debtor retains possession of 
his assets, and that there is a provision that 



he may so retain possession. — ^In re Van Auken, 
Case No. 16,828. 

The confirmation of the resolution of compo- 
sition which provides that, upon a certain 
amount being paid, the property should revert 
to the debtor, will be denied where it appeared 
that the debtor, who was given possession of 
the creditor's property, had misappropriated the 
same, as a person proved once to have misap- 
propriated funds of another is incompetent to 
be trustee of property for the benefit of cred- 
itors. — ^In re Bloch, Case No. 1,551. 

The confirmation of a resolution of composi- 
tion for 75 per cent., the last installment pay- 
able in three years, with no other security than 
the notes of the debtor corporation, wiU be re- 
fused where it appears that the president has 
been retained after his defalcation as treasurer 
has been discovered, and that the trustees have 
manifested no disposition to punish him or 
compel him to make restitution. — In re McNab 
& H. Mfg. Co., Case No. 8,906, 

The bankruptcy court will refuse to confirm 
a composition under which all the property of 
the bankrupts is to be restored to them on 
their giving their individual notes, unsecured 
and unindorsed, for 75 per cent, of their debts. 
— ^In re Janeway, Case No. 7,207. 

§ 487. Objections to confirmation of res- 
olution. 

Objections can be presented at the hearing 
for the ratification of a resolution of composi- 
tion, as to the legality of its passage, as to the 
confirmatory signatures, etc., but only unse- 
cured creditors can make such objections. — 
In re Scott, Case No. 12,519. 

Objections that the claim of a creditor voting 
for the composition is fictitious or invalid can- 
not be raised for the first time upon motion for 
confirmation. — ^In re Bloch, Case No. 1,551. 

The refusal of the register to proceed with 
the examination of the debtor until his fees 
are paid or secured is no ground of opposition 
to the recording of a resolution of composition. 
—In re Tifft, Case No. 14,033. 

The refusal by the register of permission to 
take a copy of the inventory, which is at all 
times accessible to the creditor, is not preju- 
dicial to him, and is no ground of opposition 
to the recording of a resolution of composition. 
—In re Tifft, Case No. 14,033. 

A resolution of composition will not be re- 
corded where a creditor's right to make suitable 
inquiries of the debtor has been denied or post- 
poned by a vote of the meeting. — Es parte 
Jewett, Case No. 7,303. 

Mere delay, without laches, in obtaining req- 
uisite number of signatures to a composition, 
is not ground for refusing to record it. — In re 
Cavan, Case No. 2,528. 

The objection- that the estate could pay more 
will not avail unless very clearly made out, 
and the disparity is evident. — ^In re Welles, Case 
No. 17,377. 

The " satisfaction by the bankrupt of claims 
at large discounts, and the purchase by his 
brother of other claims, where the transactions 
are open, is no reason for refusing confirmation 
of the composition where two-thirds in number 
and amount of the other creditors consent to 
the composition. — ^In re Walshe, Case No. 17,- 
118. 

The court will not refuse to confirm, nor will 
it set aside, a composition, because certain 
property, located in another state, claimed by 
the bankrupt, was not reckoned, where the 
bankrupt had been advised by counsel that his 
claim was baseless, and it appeared that it 
could not be recovered, except by a long and 
expensive litigation. Case No. 11,674 affirmed. 
— ^In re Reiman, Case No. 11,675. 
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The court may confirm a resolution of com- 
position in cases of voluntary bankruptcy, al- 
though the bankrupt has by his own acts and 
conduct deprived himself of the right to obtain 
a discharge— In re Troth, Case No. 14,188. 

The mere fact that a bankrupt has been re- 
fused a discharge on a specification of objec- 
tion is not an absolute bar to a composition. 
A composition is not a discharge.— In re Odell, 
Case No. 10,427. 

The presence and vote of a creditor who is 
not lawfully to be counted as such, in favor 
of a composition, will not nullify the proceed- 
ings unless the absence of his vote would 
change the result.— In re Walshe, Case No. 17,- 
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Where the requisite majority of creditors 
agree to a composition, the mere fact that some 
of that majority signed in a representative ca- 
pacity, as assignees in bankruptcy, administra- 
tors, etc., is not a valid objection to the compo- 
sition. — In re Greenebaum, Case No. 5,769. 

The omission of the court in a voluntary ease 
to adjudicate the debtor a bankrupt does not 
defeat a composition made before such adjudi- 
cation.— In re Van Auken, Case No. 16,S2S. 

A composition to pay more than the estate is 
able to pay, where the balance is made up by 
friends, is not evidence of fraud.— In re Snell- 
ing. Case No. 13,140. 

The bankruptcy court will interfere where 
the vote would have been otherwise had the 
facts been honestly and fairly laid before the 
creditors.— In re Keiler, Case No. 7,648. 

§ 488. Hearing ajid detenuiuation. 

/Though there are indicia of fraud in compo- 
sition proceedings, the court should not refuse 
to record the resolution without giving the 
debtor and majority creditors an opportunity 
to be heard.— In re Weber Furniture Co., Case 
No. 17.331. 

Any creditor may testify that he has been 
induced to sign the resolution of composition 
by the false statements or evil practices of the 
debtor.— In re Keller, Case No. 7,654. ' 

In deciding whether a composition should be 
approved or rejected, it should be compared 
with what the creditors would receive through 
an assignee, not with what the debtor might 
possibly be able to pay them.— In re Whipple, 
Case No. 17,513. 

In deciding a motion to confirm a resolution 
of compromise, the court will take into account 
the relations of the creditors favoring the com- 
promise to the debtor, and the relative number 
of creditors whose individual opinions are ex- 
pressed in person by the resolution, as compared 
with those who dissent. — In re Weber Furni- 
ture Co., Case No. 17,330. 

A resolution of compromise which is palpably 
opposed to the best interests of all concerned 
will not be confirmed.— In re Weber Furniture 
Co., Case No. 17,330. 

Upon the submission of a resolution of com- 
position duly accepted and confirmed by the 
requisite number of creditors, the bankruptcy 
court is not limited to the determination of the 
mathematical result.— In re Jacobs, Case No. 

The court will not confirm a composition duly 
accepted by the requisite number of creditors 
where fraudulent preferences to some of the 
creditors have not been taken into considera- 
tion.— In re Jacobs, Case No. 7,159. 

Where it appears that a creditor will not re- 
ceive any more under the ordinary administra- 
tion, the composition will be confirmed, in the 
absence of proof of collusion.— In re Keiler, 
Case No. 7,648. 

Where the requisite number of creditors con- 
sent to a composition in bankruptcy, and it ap- 



pears that the composition is advantageous to 
the creditors, it must be confirmed, though the 
proceeding in bankruptcy was fraudulently 
brought about by the bankrupts, and though 
they will profit by the composition.- In re Al- 
len, Cases Nos. 209, 210. 

In accepting a composition of creditors all 
the court requires is to be satisfied that the 
creditors have been fully and honestly advised 
of the true condition of the debtor's afEairs, so 
that the creditors have acted intelligentlv and 
understandingly in full view of the facts, and 
with a knowledge of their own rights in the 
premises.— In re Greenebaum, Case No. 5,769. 

The composition should be accepted if made 
by the necessaTy quorum of creditors, acting 
intelligently, and without undue influence.— In 
re Greenebaum, Case No, 5,769. 

A resolution of composition cannot be defeat- 
ed on the mere ground that by such defeat 
some peculiar benefit may accrue to the object- 
ing creditor.— In re Scott, Case No. 12,519. 

The bankruptcy court will withhold its assent 
to the composition, if satisfied from evidence 
that the proceedings are collusive, although 
there is only one dissenting creditor. — In re 
Keiler, Case No. 7,648. 

Resolution of composition passed by the req- 
uisite number of creditors, but opposed bv two 
creditors, who, prior thereto, successfully op- 
posed a discharge, will not be confirmed, where 
it appears that the composition is not for the 
best interests of the creditors who defeated the 
discharge.— In re Hannahs, Case No. 6,033. 

The absence of the debtor is no ground for re- 
fusing to confirm the proceedings, where it does 
not appear that creditors' rights were injuri- 
ously affected by his absence.— In re Dunia- 
haut, Case No. 4,124. 

In confirming a composition the court mav 
order the bankrupt to pay the expenses and 
disbursements of a creditor in sut-cessfullv op- 
posing a prior application for a discharge'.— In 
re Odell, Case No. 10,427. 

§ 489. Cliange of composition. 

A composition ratifying an assignment under 
the state law may be varied by creditors at a 
subsequent meeting by providing for distribu- 
tion of the assets in bankruptcy, where no 
creditors are prejudiced thereby.— In re Duma- 
haut, Case No. 4,124. 

§490. Conduct o£ banlsrupt's Tjusiness 
"by committee. 

Where, during the continuance of the bank- 
rupt's business under the direction of a com- 
mittee, as provided in the resolution of compo- 
sition, such committee writes, without authori- 
ty, to one who afterwards sold goods to the 
firm, that it was understood that all debts in- 
curred after the composition should be paid 
in full before any payments should be made 
on the old indebtedness, but that the committee 
were not to be personally liable, no new assets 
being acquired under the arrangement, the new 
debts will "not be paid in full in preference to 
the old creditors, as the action of such commit- 
tee did not work an estoppel as to such credit- 
ors.— In re Brightman, Case No. 1,879. 

§ 491. Dividends and payment. 

Creditors receiving their respective shares 
of a composition are not bound to see that oth- 
er creditors receive their shares. — Ex parte 
Hamlin, Case No. 5,993. 

Where, in composition proceedings, the 
amount of the claim of one of the creditors is 
disputed by the debtor, and the estimate is 
made to be used merely as showing on what 
sum said creditor is entitled to vote, such esti- 
mate does not estop the debtor from question- 
ing the amount of the claim on which the per- 
centage of the composition shall be calculated 
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in payinff said composition.— In- xe Holmes, Case 
No. 6,632a. 

A creditor who is entitled to performance un- 
der Rev. St. § 5101, can have priority in pay- 
ment only out of the assets. that should go to 
the debtor's assignee, as the composition statute 
does not impose on the debtor, as a condition 
precedent to a composition, that he shall pay in 
full all claims entitled to priority under such 
section.— In re Ohamherlin, Case No. 2,580. 

Where notes given upon a composition set- 
tlement fall due pending action upon a peti- 
tion to review the order of confirmation, and 
petitioners refuse to receive payment, the mon- 
ey must be paid 'into court, or the bankrupt 
will be liable to a summary order for pay- 
ment.— In re Reynolds, Case No. 11,725, 

The court will not suspend or deny a cred- 
itor's right to receive his composition, except 
in favor of one who claims a specific lien there- 
on, or who has procured the appointment of a 
receiver to take the creditor's title.— In re Kohl- 
saat, Case No. 7.918. 

Moneys payable under a composition cannot 
be attached, or their payment obstructed, by 
proceedings of another court for the security of 
a suitor therein.— In re Kohlsaat, Case No. 7,- 
918. 

One who advanced money with a mere un- 
derstanding that it was not to be pressed for 
payment held entitled to share in the debtor's 
estate under a composition deed in the usual 
form.— In re Lane, Case No. 8,044. 

The court may provide for an unliquidated 
claim in composition cases by permitting the 
prosecution of a pending suit in tiie state court, 
or by ordering an inquiry in the matter at the 
bar of the bankruptcy court.— Ex parte Traf- 
ton. Case No. 14,133. 

A creditor who knows that a composition is 
being carried out, and that the creditors are 
being paid, and makes no effort to obtain his 
own share, will be estopped to object to these 
payments.— Ex parte Hamlin, Case No. 5,993. 

§492. Set-off. 

In composition cases, in which no assignee 
has been ajipointed, the debtor stands in the 
position of the assignee, in respect to set-off.— 
Ex parte Howard Nat. Bank, Case No. 6,764. 

A creditor who receives a composition with 
full knowledge of all facts cannot afterwards 
require a set-off to be enforced against the 
debtor by a court of equity, which he had op- 
portunily to assert at the time the composition 
was made.— ^Hunt v. Holmes, .Case No, 6,890. 

Where a manufacturer consigns goods to fac- 
tors who advance him their notes to an amount 
larger than is ultimately realized on the goods, 
which notes are indorsed by him and discount- 
ed, and both parties become bankrupt, and the 
factors, employing the goods then in their pos- 
session, make a composition with their credit- 
ors, including the holders of the notes, who re- 
serve the right to prove in full against all other 
parties to them, such creditors, in proving- 
against the estate of the manufacturer, will 
not be required to give credit for the full 
amount received by them on the composition,, 
but will be required to abate their proof by 
giving credit for the property of such manu- 
facturer so employed by the factors, which 
might, upon their appUcation, have been applied 
towards paying their debts. — ^Ex parte ECarris, 
Case No. 6,109. 

§ 493. In case of partnersMps. 

In the case of individual and partnership 
creditors, there can be a general composition 
only in the absence of objection by a creditor. 
—In re Spades, Case No. 13,196. 

Where creditors of a bankrupt firm accept- 
ed their proposition with the knowledge that 



the members had received a sum out of the 
partnership fund, the resolution will not be 
set aside. — ^In re South Boston Iron Co., Case 
No. 13,183. 

Individual creditors cannot participate in a 
meeting of partnership creditors held to de- 
termine whether an offer of compromise by 
the bankrupt firm shall be accepted.— In re 
South Boston Iron Co., Case No. 13,183. 

Refusal or neglect to sign a petition for a 
composition by one of the partners, unless 
fraudulent, will not render the proceeding in- 
valid as against the other partners. — In re Hen- 
ry, Case No. 6,370. 

One member of a firm which has been' ad- 
judicated bankrupt may submit a proposition 
of composition to the creditors of the firm and 
his individual creditors.— -Pool v. McDonald, 
Case No. 11,268. 

§ 494. Operation and effect. 

Provable debts created by fraud are bound by 
a composition,— In re Shafer, Case No. 12,695. 

Fiduciary debts are not discharged by a com- 
position in bankruptcy, as the latter is not in- 
cluded in "proceedings in bankruptcy" mention- 
ed in Rev. St. § 5117.— In re Rodger, Case No, 
11,991. 

A bankrupt is discharged by a composition ac- 
cepted and approved only from claims of credit- 
ors whose names, addresses, and debts are 
placed on the statement produced at the meeting 
of creditors, but, as to the claims of the creditors 
whose names do so appear, a discharge granted 
by the court is neither necessary nor proper. — 
In re Becket, Case No. 1,210. 

The confirmation of a composition between the 
bankrupt and his creditors, and the bankrupt's 
compliance with its conditions, suspend the func- 
tions of tiie assignee as to the administering 
of the estate: and the delivery of any property 
to the bankrupt, pursuant to the terms of the 
composition, discharges the assignee from fur- 
ther liability therefor, since the creditors have 
waived their right to call him to account for it 
as long as the composition remains in force. — ^In 
re August, Case No. 645. 

A ratified composition confines a secured debt- 
or to his security, and discharges the debtor from 
personal liability for the debt. — ^In re Lytle, Case 
No, 8,650. 

Where, in a composition proceeding, the state- 
ment of liabilities represents a claim as being- 
fully secured, and the creditor is in attendance, 
but does not participate in the proceedings, nor 
raise any objection to such representation, the 
claim is not discharged by the composition; but 
the creditor is entitled to the percentage agreed 
upon in such proceeding on the deficit left un- 
paid on realizing such security, whenever ascer- 
tained. — ^Paret v. Ticknor, Case No. 10,711. 

A composition agreement, where no assignee is 
appointed, will bind creditors in another state 
whose names were entered on the schedule, but 
will not affect their rights in rem against prop- 
erty attached.— McGehee v. Hentz, Case No. 
8,794. 

A composition under the bankrupt law, with- 
out an adjudication and assignment, does not 
operate to displace or dissolve an attachment in 
a state court, levied within four months of the- 
proceedings in bankruptcy, as against a creditor 
who took no part in the composition proceedings. 
—In re Clapp, Case No. 2.785:' In re Scott, Id. 
12,519; In re Shields, Id. 12,784. 

A resolution of composition Js not effectual to 
discharge the debtor until the dividend is in fact 
paid to the creditor. — ^In re Hurst, Case No. 
0,925. 

An adjudication will not be made, at the in- 
stance of creditors, in opposition to debtor in 
volimtary proceedings, after he has begun pro- 
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ceediflgs for composition under Act June 22, 
1S74.— In re Alsberg, Case No. 260. 

In a voluntary proceeding in whicli a composi- 
tion has been agreed upon for payment of 30 
per cent, in cash, a discontinuance and restora- 
tion of the property -n'ill not be decreed on peti- 
tion of the bankrupts joined in by a majority 
of creditors until the terms of the composition 
have been carried out. — ^In re SIcKeon, Case No. 
S,8o8. 

The bankruptcy court may enjoin creditors 
from harassing the debtor by proceedings at law 
while his composition proceeding is pending, ex- 
cept as to proceedings to enforce a valid security. 
— In re Hinsdale, Case No. 6,526. 

Pending the composition the court may enjoin 
a creditor from suing on an unsecured debt; oth- 
erwise after the time for paying the composi- 
tion has passed. — ^In re Hinsdale, Case No. 6,526. 

After the discharge of a debtor by recording 
the resolution of composition, the court loses all 
control over his property, and cannot, by in- 
junction, protect it from seizure by a secured 
creditor througli the instrumentalitj'^ of state 
courts.— In re Lytle, Case No. 8,650. 

An injunction to restrain creditors from inter- 
fering with the bankrupt cannot be granted aft- 
er lapse of the time provided by the terms of a 
composition, not even where the bankrupt put 
in his answer to a suit in a state court before 
the composition could be set up as a defense, and 
had to apply to set up the composition by supple- 
mental answer, provided he had time to apply 
for an injunction during the composition proceed- 
ings. — In re Nebenzahl, Case No. 10,074. 

§ 495. £>£Bect of failure to perform com- 
position. 

The dismissal of proceedings in bankruptcy 
will not be vacated on the failure of the debtors 
to perform the agreement of composition, where 
the rights of third parties have intervened. — In 
i-e Ewing, Case No. 4,588. 

The debtor's default under the composition 
does not entitle the creditor to the dissolution of 
an injunction against his judgment, obtained 
pending the bankruptcy proceedings. — In re Bay- 
ly, Case No. 1,144. 

Delay in paying composition notes, occasioned 
by legal or other difficulties, does not ipso facto 
avoid the composition, nor does failure to pay 
one creditor according to the composition forfeit 
the bankrupt's rights as to creditors punctually 
paid. — ^In re Kohlsaat, Case No. 7,918. 

Where, in bankruptcy proceedings, a composi- 
tion is arranged and confirmed, the case is not 
thereby taken out of the jurisdiction of the 
court; and, where the debtor fails to carry out 
the terms of the composition, a creditor cannot 
thereupon claim the right to proceed against him 
for the collection of the whole debt. The bank- 
ruptcy proceedings are still pending, and his 
remedv is to be sought therein. — In re Bayly, 
Case No. 1,144. 

§ 496. Enforcing composition. 

A party interested is not entitled, as matter 
of right, to ask the summary enforcement of a 
composition by order of court. — In re Remsen, 
Case No. 11,698. 

The performance by the bankrupt of an ex 
parte order after default will not be compelled, 
where there is no proof of service in a manner 
required. — In re Remsen, Case No. 11,698. 

An order will not be made, directing the bank- 
rupt to comply with the terms of composition 
after default by him, where it does not appear 
that the creditors are willing to proceed witii the 
composition. — In re Remsen, Case No. 11,698. 

One who has agreed to become a surety on a 
composition will not be summarily compelled to 
give security, where it appears that the bank- 



rupt has abandoned the composition, and has 
not given the notes agreed. — In re Remsen, Case 
No. 11,698. 

The bankruptcy court will not enforce the 
provisions of a composition in favor of the 
debtor, and as against a creditor who has ob- 
tained, a judgment by default in the state court 
(the bankruptcy proceeding not being set up 
as a defense) upon a debt contracted by fraud. — 
In re Tooker, Case No. 14,096. 

A creditor cannot be compelled summarily to 
take money and notes provided for by the com- 
position, as a bankruptcy court can enforce in 
a summary manner only the executory provi- 
sions of the composition, under Act June 22, 
1874, § 17.— In re Hinsdale, Case No. 6,526. 

The bankruptcy court has no jurisdiction, un- 
der its summary power to enforce compositions, 
to take cognizance of and determine questions 
of title between the debtor and persons not par- 
ties to the proceedings. — ^In re Waitzfelder, Case 
No. 17,048. 

§ 497. Vacating and setting aside com- 
position. 

. When an application is made to set aside a 
composition once recorded, and to proceed in 
bankruptcy, notice should be given to all the 
creditors, as well as to the debtor. — Ex parte 
Hamlin, Case No. 5,993. 

When a composition, partly carried out, is set 
aside, all acts which have been regularly done 
in pursuance of the resolutions are valid, and 
the assignment to an assignee should contain a 
proviso to that effect. — Ex parte Hamlm, Case 
No. 5,993. 

The fraud of a member of a firm in effecting 
a composition with creditors cannot be alleged 
by him as ground of proceedings in bankruptcy 
after the firm is dissolved, but such composition 
can be set aside only by the creditors who are 
wronged. — In re Hamlin, Case No. 5,994, 

On a petition to set aside a composition for 
alleged greater payments to other creditors, tes- 
timony will be ordered to be taken on notice to 
all creditors and the debtor, stating the time and 
object of the meeting. — In re Diggles, Case No. 
3,905. 

§ 498. Action by bankrupt. 

An order made in composition proceedings ap- 
pointing the bankrupts custodians of their prop- 
erty does not permit them to maintain a suit 
under Rev. St. § 4979.— McGehee v. Hentz, Case 
No. 8,794. 

§ 499. jPayment of snrplns to bankrupt. 

Where a composition between a bankrupt and 
his creditors has been confirmed, and its terms 
complied with, any question as to what amount 
the assignee should pay over to the bankrupt as 
the balance in his hands should be determined 
by the register under a special order of the court, 
and not upon a final accounting or creditors' 
meeting pursuant to Rev. St. § 5006. — In re Au- 
gust, Case No. 645. 

V. RIGHTS, REMEDIES, AND DIS- 
CHARGE OF BANKRUPT. 

(A) RIGHTS AND REMEDIES OP BANK- 
RUPT IN GENERAL. 

§ 500. Privilege from arrest. 

Under Act 1841 the bankrupt is privileged 
from arrest on execution for a debt pending the 
bankruptcy proceedings. — Anonymous, Case No. 
450; United States v. Dobbins, Id. 14,971; In 
re Winthrop, Id. 17.900. 

Under Act 1841 the bankruptcy, until after 
the decree and certificate of discharge, cannot 
release the bankrupt from arrest or imprison- 
ment for a debt which is provable, but has not 
been proved against his estate, where the bank- 
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rupt was arrested before the petition in ^a^J- 
ruptcy was filed.— In re Cheney, Case No. 2,63b; 
In re Comstock, Id. 3,073; Es: parte Hoskms, 
Id. 6,712. 

Where a party is arrested on a process from a 
state court, and is released on giving bonds to 
apply to be discharged under the state insolvent 
laws, and files a petition in bankruptcy, and is 
•decreed a bankrupt, the bankruptcy court, be- 
fore his discharge, will not enjoin the proceed- 
ings in the state court.— Ex parte Bank, Case 
No. 11,566. 

The freedom from arrest granted to bank- 
rupts "during the pendency of the proceedings 
in bankruptcy" by Act 1867, § 26, does not re- 
lieve them from arrests existing at the com- 
mencement of the proceedings. — Hazleton t. 
Valentine, Case No. 6,287; In re Walker, Id. 
17,060; Minon v. Van Nostrand, Id. 9,641, af- 
firming Case No. 9,642. 

A stay of proceedings, subsequent to final 
judgment, for the purpose of putting in motion 
the remedy of arrest which is reserved to the 
creditor, is not allowable under Rev. St. §§ 5106, 
5107.— In re Whitney, Case No. 17,581. 

Where a bankrupt is arrested under mesne 
process in New Brunswick and gives bail, and, 
after judgment is entered up against him, is 
surrendered in exoneration of his bail and im- 
prisoned, and subsequently files a petition in 
bankruptcy in Massachusetts, and still later is 
charged in execution in accordance wit5i the 
laws of New Brunswick, such charging in ex- 
ecution is not an arrest during the pendency of 
the proceedings in bankruptcy under Act 1867, 
§ 26.— Hazleton v. Valentine, Case No. 6,287. 



Where a bankrupt is under arrest under pro- 
cess from a state court, he should make applica- 
tion to that court before coming into the court 
of bankruptcy to obtain his release.— In re 
O'Mara, Case No. 10,509. 

The district court has jurisdiction to enforce 
the protection from arrest given the bankrupt 
(Act 1867, § 26), by releasing him from impris- 
■onment by habeas corpus. — ^In re Glaser, Case 
No. 5,474. 

A bankrupt cannot be held in the custody of 
the sheriff of the county on account of a judg- 
ment obtained against him for costs in an action 
in a state court.— In re Borst, Case No. 1,665. 

The bankrupt, pending proceedings against 
him, may be held under arrest in a civil action 
founded on a debt or claim from which his dis- 
-eharge in bankruptcy would not release him, 
though the same is provable in bankruptcy. — In 
re Seymour, Case No. 12,684; In re Glaser, Id. 
5,474; In re AJsberg, Id. 261. 

An order of arrest by a state court, at the 
instance of a creditor whose debt is alleged to 
have been fraudulently contracted, cannot be 
vacated by the bankruptcy court; but the state 
court's proceedings may be stayed until the 
■question of discharge is determined. — ^In re Migel, 
Case No. 9,538. 

A judgment based upon a fraud of the bank- 
rupt or upon a debt contracted by fraud is not 
affected by a discharge in bankruptcy (Act 1867, 
■§ 33), and the bankrupt is not exempt from ar- 
rest on an execution issued thereon. — ^In re De- 
Toe, Case No. 3,843; In re Patterson, Id. 10,817; 
In re Pettis, Id. 11,046; In re Whitehouse, Id. 
17,564; In re Pitts, Id. 11,190. 

A bankrupt is not entitled to be discharged 
from arrest under process of a state court where 
the claim there sued for was created by defalca- 
tion while acting in a fiduciary capacity. Case 
No. 7,768 affirmed. — In re Kimball, Case No. 
7,769. 

Money collected by an agent under an agree- 
ment to account and pay over the proceeds 
monthly to his principal is not a debt created 
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in a "fiduciary character."— Grover & Baker 
Sewing Mach. Co. v. Clinton, Case No. 5,845. 

An agent who fails to remit the proceeds of 
flour, according to an agreement with his prin- 
cipal that he would remit the same, less his 
commissions, may be arrested in an action found- 
ed on the transaction, although he has been ad- 
judged a bankrupt, the debt having been cre- 
ated by his defalcation while acting in a fidu- 
ciary character, within the meaning of Act 1867, 
§ 33.— In re Kimball, Case No. 7,769. 

A claim for the proceeds of goods consigned 
to the bankrupts as factors would be discharged 
by a discharge in bankruptcy; and hence, if the 
bankrupt is arrested therefor in a state court, 
he will be released by the bankruptcy court. — 
In re Smith, Case No. 12,976. CONTRA, see 
In re Seymour, Case No. 12,684. 

A bankrupt arrested under a ca. sa. issued upon 
such a judgment will be released by this court, 
even though the state court had refused so to 
do.— In re Wiggers, Case No. 17,623. 

The question whether a bankrupt can be dis- 
charged from arrest under Act 1867, § 26, de- 
pends upon the case presented on which the ar- 
rest was made. — In re Kimball, Case No. 7,769. 



Where a bankrupt is arrested on an order is- 
suing out of a state court, the bankruptcy court, 
on habeas corpus, can only inquire whether or 
not the papers on their face are sufficient to 
show that the debt was one created by fraud 
or in a fiduciary capacity,— In re Valk, Case No. 
16,814. 

In determining whether the arrest of the bank- 
rupt on process of a state court after adjudica- 
tion of bankruptcy was founded on a debt or 
claim from which his discharge would not re- 
lease him (Act 1867, § 26). the court can only 
look to the affidavits on which the order for ar- 
rest was granted, and not to a complaint which 
was not before the state court at that time. 
Case No. 7,768 affirmed.— In re Kimball, Case 
No. 7,769. 

A bankrupt is not exempt from arrest under 
Act 1867, §§ 26, 33, exempting the bankrupt 
from arrest in certain cases, where the affida- 
vits upon which an order for his arrest was is- 
sued in the state court show a fraudulent con- 
tract, although the complaint is simply for goods 
sold and delivered. — ^In re Kimball, Case No. 
7,767. 

Evidence cannot be received to contradict the 
declaration in the action in which the order of 
arrest was granted, and to show that no such 
cause of action really exists as is therein set 
forth.— In re Devoe, Case No. 3,843. 

The federal court, on habeas corpus to release 
bankrupt arrested on process in state court, is 
not bound by a case made in state coiirt as to 
whether debt sued on was contracted in fraud, 
but may consider all legal evidence brought be- 
fore it. — ^In re Alsberg, Case No. 261. 

A judgment against the bankrupt by default 
in a state court, recovered upon a complaint 
which showed that the debt was contracted by 
fraud, is conclusive upon that question.— In re 
Patterson, Case No. 10,817. 

Proceedings in a suit against the bankrupt by 
creditors who have joined in the petition, in 
which, he was arrested on the ground that the 
debt was fraudulently contracted, will be en- 
joined pending the discharge. — In re Goldstein, 
Case No. 5,523. 

A bankrupt who is held in custody under or- 
ders of arrest made in actions in a state court, 
and against whom other actions are pending in 
the state court, will be discharged from arrest^, 
and proceedings will be stayed by the bank- 
ruptcy court until the question of his discharge 
shall be passed upon by the bankruptcy court, 
and a referee will be appointed to take testimony 
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as to whether such actions are for claims that 
will be discharsjed in bankruptcy. — In re Jaeoby, 
Case No- 7,165. 

A bankrupt, surrendered by his bail during 
the time allowed for his examination, will not 
be committed in execution. — Foxall t. Levi, Case 
No. 5,015. 

§ 501. Supersedeas and stay. 

A supersedeas may issue after a bankrupt has 
obtained his certificate. — ^In re Morris, Case No. 
9,825. 

A district judge has power to supersede a 
commission of bankruptcy under Act April 4, 
ISOO, without express grant of such power there- 
in. — In re Morris, Case No. 9,825. 

The effect of a supersedeas, lawfully ordered, 
is to annihilate a commission of bankruptcy, and 
to place the bankrunt, with his estate and ef- 
fects, in the same situation they would have 
been in had it never existed. — In re Morris, Case 
No. 9,825. 

An order of supersedeas will annul a commis- 
sion of bankruptcy without a formal writ being 
issued.— In re Morris, Case No. 9,825. 

A supersedeas, of a commission in bankruptcy 
will not be revoked to allow petitioner to prove 
debts against which there is a iirima facie pre- 
sumption of payment, unless it appear that he 
has a reasonable expectation of rebutting: such 
presumption.— In re Morris, Case No. 9,825. 

T^Tiere a certified bankrupt dies pending the 
commission, having devised all his property, and 
all that he might afterwards acquire, to his 
wife, who subsequently dies, devising her prop- 
erty to her daughter, and appoints her son ex- 
ecutor, and real propertj-^ of the bankrupt is 
afterwards discovered, the son has sufficient in- 
terest therein to entitle him to apply for a super- 
sedeas. — In re Morris, Case No. 9,825. 

If a bankrupt files two petitions setting forth 
the same debts, and the first one is still pending, 
proceediniis under the second one will be stayed. 
—In re Wielarski, Case No. 17,61'9. 

Where bankrupt partners reside in different 
states, and proceedings are commenced in each 
state, the pi-oceedings in one state will be stayed 
until further order. — In re Smith, Case No. 
12,983. 

§ 502. Transactions and property ac- 
g.nired after adjudication. 

The bankrupt, after the adjudication, may en- 
ter into business, and hold property, subject to 
the contingency of obtaining a discharge. Act 
1841.— In re Grant, Case No. 5,693. 

Whether property subsequently discovered will 
pass under a general devise by a certified bank- 
rupt, query. — ^In re Morris, Ose No. 9,825. 

Property recovered after the bankrupt's dis- 
charge, by means of a suit in which the as- 
signee Avas substituted as plaintiff more than 
two years after his appointment, cannot be 
claimed by the bankrupt on the ground that 
the action was barred. — ^Maybin v. Raymond, 
Case No. 9,338. 

§ 503. Delay of proceedings. 

Act 1800 requires extraordinary promptness 
on the part of the creditors to bring the pro- 
ceedings to a close, and countenances no neglect 
or delay. — In re Morris, Case No. 9,825. 

§ 504. Surplus funds. 

The surplus funds in the hands of the as- 
signee after settlement of the estate are to 
be paid to tlie bankrupt on his petition on oath 
showing that further debts will not be proved. 
—In re Hoyt, Case No. 6,800. 

See, also, ante, § 499. 



(B) ACTIONS BY AND AGAINST BANK- 
RUPT. 

See, also, ante, § 498. 

§ 505. Riglit to maintain in general. 

No lien can be acquired or enforced by any 
proceeding in a state court commenced after 
petition is filed in bankruptcy, though, in cases 
where jurisdiction has been previously acquired 
by state courts of a suit brought in good faitli 
to enforce a valid lien upon property, such 
jurisdiction will not be devested. — In re Wvune, 
Case No. 18,117. 

After the bankruptcy of defendant, against 
whom a decree has heen obtained in a state 
court operating as a lien upon his property, 
plaintiff cannot proceed under a state statute 
for a discovery of assets.— Ex parte Taylor, Case 
No. 13,773. 

A general creditors' bill in a state court filed 
after proceedings in bankruptcy commenced 
gives no jurisdiction, nor can jurisdiction be 
conferred by consent of the assignee. — In re 
Anderson, Case No. 351. 

A creditor who has not received notice of the 
proceedings, nor any dividend, nor proved his 
debt, cannot sue on his debt pending the dis- 
charge. His remedy is to oppose the discharge. 
Act 1867.— In re Archenbrown, Case No. 504. 

Irregularities in the bankruptcy proceedings 
do not deprive the court of its jurisdiction over 
the bankrupts and their estate, nor justify cred- 
itors in proceeding in the state courts. — ^In re 
Williams, Case No. 17,700. 

When the United States courts, under the 
bankrupt act, have acquired jurisdiction of the 
bankrupt's estate, the state courts lose jurisdic- 
tion of aU claims against him provable under 
Act 1867.— Woolfolk v. Muixay, Case No. 18,- 
028. 

An assignment under the bankrupt law, and 
the appointment of an assignee, may be plead- 
ed in abatement to a suit brought in the name 
of the bankrupt, upon a demand which passes 
to his assignee.— Cook v. Lansing, Case No. 
3,162. 

§ 506. £ffect of Tsankruptcy on pending 
suits. 

A judgment in a state court against a bank- 
rupt, which has been duly appealed from bv 
him, is not a final judgment (Act 1867, § 21). 
and the creditor cannot proceed therein after 
petition filed.— In re iletcalf. Case No. 9,494. 

A motion to compel the bankrupt to furnish 
new security on such appeal is within the pro- 
hibition of section 21. — ^In re Metcalf, Case No. 
9,494. 

The prohibition of "further proceedings" un- 
der Act 1S67, § 40, last clause, applies only to 
the direct proceedings upon the petition, and 
not to collateral proceedings by or against third 
persons, or even the debtor.— In re MuUer, Case 
No. 9,912. 

The jurisdiction of ordinary tribunals over 
suits against the bankrupt is not impaired by an 
adjudication in bankruptcy, and their judgments 
are valid in the absence of interference by the 
bankruptcy court. — In re Davis, Case No. 3,620. 

A suit commenced in a state court before 
bankruptcy, in which title to property surren- 
dered by the bankrupt is in controversy, will 
not be abated by the bankruptcy proceedings.— 
Hewett V. Norton, Case No. 6,441. 

The bankruptcy of the patentee pending suit 
for infringement will not abate the suit, and the 
assignee need not be brought in if he reeon- 
veys the patent to the patentee pending the 
suit. — Gear v. Fitch, Case No. 5,290. 

"Rliere, during the pendency of a suit, one 
of the defendants is released under the bankrupt 
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Jaw, tie suit abates as to him, and the assisnee 
should be made a party.— Fellows v. Hall, Case 
No. 4,723. 

The jurisdiction of the district court of con- 
demnation proceedings against ■ a disbllery is 
not defeated by the subsequent bankruptcy of 
the owners of the distillery.— United States v. 
Mackoy, Case No. 15,696. 

In equity, the bankruptcy of the complainant 
and appointment of an assignee, pending a suit 
on a patent, would not abate the suit, but would 
onlv necessitate the filing of a supplemental bill 
making the assignee a party; and the reconvey- 
ance of the patent to the complainant, pending 
suit, would render such a proceeding unneces- 
sary.— Gear V. ITitch, Case No. 5,290. 

§ 507. Leave to contimie suit. 

It is not necessary to obtain leave of the 
bankruptcy court to continue to judgment a 
suit for assault and battery commenced before 
the petition in bankruptcy was filed, as the 
claim was not provable until the judgment was 
obtained. (Act 1867, § 21)— In re Hennocks- 
burgh, Case No. 0,367. 

Where the amount due a creditor is in dispute 
in the state court, the bankruptcy court may 
allow the suit to proceed for the purpose of 
ascertaining the amount due, but execution 
will be stayed if the debt is such as will be 
affected bv the discharge.— In re Eundle, Case 
No. 12.138. 

"Where suit is pending against the bankrupt 
in the court of another state, the federal court 
mav allow the debt to be proved provisionally, 
and authorize the suit to proceed for the pur- 
poses of liquidation; securing to the trustee of 
the creditors the right to resist the claim, ei- 
ther in the pending suit or by a proceeding in 
equity.— In re Cooke, Case No. 3,172. 

Where leave has been granted (Rev. St. § 
5106) to proceed in a pending cause, a judg- 
ment obtained therein is valid, although the 
assignee is not made a party.— In re Bousfield 
& Poole Mfg. Co., Case No. 1,704. 



§ 508. Injunction— Power to grant. 

Under the act of 1841, the district courts are 
possessed of the full jurisdiction of courts of 
equitv over all subject-matters arising in bank- 
ruptcy.— Ex parte Foster, Case No. 4,960. 

The federal district court sitting in bankrupt- 
cy has power by injunction to enjoin the prose- 
cution of suits pending in the state courts 
against the bankrupt, during the pendency of 
bankruptcy proceedings.— In re Heed, Case No. 
11,637; Sedgwick v. Menck, Id. 12,617; In re 
Citizens' Sav. Bank, Id. 2,733; Penny v. 
Taylor, Id. 10,957; Fowler v. Dillon, Id. 5,000; 
InVe Whipple, Id. 17,512; In re Schwartz, Id. 
12,502. CONTRA, see In xe Dudley, Case No. 
4,114; Campbell's Case, Id. 2,349; In re Burns, 
Id. 2,182. 

The district court has the same power to 
restrain creditors in judgments at law against 
a bankrupt that a state court would have in 
case the debtor were not a bankrupt.— Fowler 
v, Dillon, Case No.- 5,000. 

Where a creditor has filed a creditors' bill in 
a state court, and obtained the appointment of 
a receiver, prior to the commencement of the 
bankruptcy proceedings, he may be enjoined 
from proceeding further in the state court, and 
the priority. which he has acquired by his dili- 
gence will be determined by the bankruptcy 
court upon the distribution of the estate. — In 
re Whipple, Case No. 17,512. 

An action in a state court to recover a prova- 
ble debt may be stayed until a determina- 
tion is had as to the discharge, though the debt 
be one that will not be discharged. Act 1867, 
§ 21.— In re Rosenberg, Case No. 12,054; In 
re Schwartz, Id. 12,502; In re Yan Buren, Id, 
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16,833. CONTRA, see In re Seymour, Case 
No. 12,684; In xe Leibenstein, Id. 8,218. 

A statement in the declaration filed in the state 
court of facts which would, if true, prevent the 
discharge of the debt in bankruptcy, is not bind- 
ing upon the bankrupt court, nor does it pre- 
vent the iuU jurisdiction of that court over the 
person and estate of the bankrupt.— In re Wil- 
liams, Case No. 17,700. 

Charges of fraud in opposition to a discharge 
under the state poor debtor law, though filed 
after the bankruptcy of the debtor, do not make 
a new suit under Act 1867, § 21, which will 
enable the bankruptcy court to interfere. Case 
No. 9,642 affirmed.— Minon v. Van Nostrand, 
Case No. 9,641. 

In proceedings in bankruptcy against a firm 
of partners, some of whom are foreigners, the 
members of the firm, residing here may be re- 
strained from prosecuting actions at the res- 
idence of the foreign members for the collec- 
tion of debts.— In re Schepeler, Case No. 12,453. 

A bankruptcy court, having no jurisdiction of 
divorce and alimony, will not interfere with a 
decree of a state court clothed with such juris- 
diction, providing alimony to the bankrupt's 
wife, so as to increase, diminish, or in any 
direct way affect such alimony.— In re Garrett, 
Case No. 5,252. • 

The bankruptcy court has no authority to 
withdraw from the state court suits pending 
therein between the bankrupt and other parties, 
and compel their trial in the district court. — * 
Samson v.. Burton, Case No. 12,285. 

The circuit or district court of the district 
in which the bankruptcy proceedings are pend- 
ing, and only such courts, can enjoin the prose- 
cution of a suit in a state court of another state, 
commenced after the bankruptcy proceedings are 
instituted.— jNIarkson X. Heaney, Case No. 9,098; 
In re Richardson, Id. 11,774. CONTRA, see 
In re Tifft, Case No. 14,034. 

The district court of a district other than that 
in whidi bankruptcy proceedings are pending 
may stay the enforcement of a judgment with- 
in its jurisdiction, obtained in an action in the 
state court, commenced after the filing of the 
petition in bankruptcy.— In re Tifft, Case No. 
14,034. 

The circuit court of a district other than 
that in whidi lie bankruptcy proceedings are 
pending has not similar powers.— Tifft v. Iron 
Clad iMfg. Co:, Case No. 14,035. 

A district court of another district than that 
in which the original petition was filed may 
make all lawful orders and decrees in bankrupt- 
cy a's to persons and property within the reach 
of its process and out of the reach of the process 
of the other court.— McGehee v. Hentz, Case 
No. 8,794. 

The equity jurisdiction of the federal district 
court is not confined to cases originally arising 
in the particular court where the relief is sought; 
and, where a creditor living in Massachusetts 
commences suit in such state and in two other 
states against a party proceeded against as a 
bankrupt in Pennsylvania, an injunction will 
issue from the district court of Massachusetts 
against the creditor, within whose territorial 
jurisdiction he is, from prosecuting the suits 
in such state and m the other states.— Ex parte 
Martm, Case No. 9,149. 



§ 509. — - Wlien granted. 

Contempt proceedings in a state court for fail- 
ure to appear for examination on proceedings 
supplementary to execution will not be stayed 
by the bankruptcy court, under Act 1867.— In 
re Hill, Case No. 6,486. 

Proceedings by the creditors on an appeal 
from a judgment against the bankrupt, taken 
by him before filing his petition, will be stayed. 
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pending the proceedings, on motion of the bank- 
rupt to the bankruptcy court. — In re Leszynsky, 
Case No. 8,278. 

The bankruptcy court will not interfere with 
the creditor who has obtained judgment after 
the process of the state court has been executed 
by a sale of the bankrupt's property. — ^In re 
Fuller, Case No. 5,148. 

The jurisdiction acquired before proceedings 
in bankruptcy by a state court in proceedings 
for partition of an. estate in which the bankrupt 
is interested will not be interfered with by 
the bankruptcy court. — In re Caldwell, Case No. 
2,300. 

Where, in the ease of property claimed by 
both the bankrupt's wife and the trustees in 
bankruptcy, a suit is brought in the state court 
by the wife against the holders of the property 
for conversion, and the trustees, not being al- 
lowed to be substituted as defendants, bring a 
suit in a bankruptcy court to determine the 
ownership of the property, the prosecution of the 
suit in the state court will be enjoined pending 
determination of the suit in the bankruptcy 
court. — ^Wilkinson v. Barnard, Case No. 17,669. 

A suit against the bankrupt in the state court 
by a creditor included in the composition will 
be enjoined pending completion of the compo- 
sition.~In re Shafer, Case No. 12,695, 

After 10 years from the entry of a judgment 
before the passage of Act 1867, in favor of a 
receiver appointed in a creditors' suit, adjudg- 
ing an assignment to be fraudulent and void, 
the bankruptcy court will not interfere at the 
suit of an assignee in bankruptcy, though an 
appeal is still pending. — Sedgwick v. Menck, 
Case No. 12,616. 

Where proceedings between a bankrupt and 
another in a state court are collusive, whereby 
such other is given an advantage over other 
creditors, the bankruptcy court will enjoin the 
parties from further proceedings therein. Sam- 
son V. Burton, Case No. 12,286, afiSrmed. — ^In 
re Clark, Case No. 2,801. 

A debtor who has filed a voluntary petition, 
but objects to an adjudication, has no standing 
in the bankruptcy court on an application to en- 
join a creditor from enforcing his claim by at- 
tachment.— In re Tifft, Case No. 14,031. 

An action of replevin against a bankrupt in 
the state court, founded upon disaffirmance of 
a sale of goods for fraud, commenced after his 
adjudication, will be enjoined by the bankrupt- 
cy court pending his discharge. — ^In re Cohen, 
Case No. 2,961. 

§ 510. -^^ Procedure. 

For form of affidavit to stay proceedings in 
state court, see In re Glaser, Case No. 5,475. 

§ 511. — — Violation of injunction. 

An attachment for contempt lies against a 
state execution creditor for proceeding upon his 
execution in violation of an injunction issued 
by a federal court sitting as a court of bank- 
ruptcy. — ^In re Atkinson, Case No. 606, 

The dismissal of the bankrupt's appeal in the 
state court by a judgment creditor for want of 
prosecution on its being called in its order, 
which would have been ineffectual, so far as 
the assignee is concerned, had it been success- 
ful, is not a violation of the order of the bank- 
ruptcy court forbidding further proceedings to 
enforce such creditor's claim. — ^In re Hirsch, 
Case No. 6,529. 

No judgment can be rendered against a third 
person for contempt in disobeying an injunction 
issued in aid of the writ of bankruptcy, without 
proper proceedings taken against him, distinct 
from those against the bankrupt. — Creditors v. 
Cozzens, Case No. 3,378. 



§ 512. Dissolution of injunction. 

An injunction issued by the bankruptcy court, 
staying proceedings against the bankrupt in a 
state court until the question of final discharge 
should be determined, is ipso facto dissolved by 
the granting of the final discharge. — In re 
Thomas, Case No. 13,890. 

Failure by a bankrupt for over a year to 
bring petition for a review to a hearing shows 
imreasonable delay in obtaining a discharge 
within the meaning of Act 1867, § 21.— In re 
Belden, Case No. 1,239. 

§ 513. Iieave to sue bankrupt. 

The bankruptcy court may authorize a creditor 
to proceed in the usual way to collect his debt. 
—In re McGilton, Case No. 8,798. 

Where a bankrupt has unreasonably delayed 
his application for a discharge, leave will be 
granted creditors, upon personal notice to the 
bankrupt of the application, to sue him in the 
same manner as if the proceedings had not 
been instituted. — In re Whiting, Case No. 17,- 
574. 

An application for leave to sue the bankrupt 
in a state court after the lapse of a year from 
the adjudication, where no discharge has been 
had by the bankrupt, must be on notice to him. 
—In re Scott, Case No. 12,520. 

On application for leave to sue the bankrupt 
in the state court, the court will not inquire 
whether the debt be one from which the bank- 
rupt would be relieved by his discharge. — In re 
GhirardelU, Case No. 5,376. 

§ 514. Evidence. 

Where the defendant alleges in an action, as a 
defense, the bankruptcy of the plaintiff and an 
assignment of his effects, such facts cannot be 
proved by parol.— Moore v. Voss, Case No. 9,- 
778. 

In debt on a bond conditioned to prove plain- 
tiff a bankrupt, evidence cannot be given to 
show that the commissioners of bankruntcy 
erred in their judgment. — Sutton t. Mandeville, 
Case No. 13,651. 

(C) EXEMPTIONS. 

§515. Constitutionality of acts. 

The provision of the bankruptcy act of 1867 
(section 14) adopting state exemption laws is 
uniform in its operations. — In re Beckerford, 
Case No. 1,209. 

Act March 3, 1873 (17 Stat. 577), prescribing 
what property shall be allowed the bankrupt 
as exempt from the operation of the bankrupt 
law, is uniform and constitutional. — ^In re Smith, 
Cases Nos. 12,986, 12,996. 

Act March 3, 1873, so far as it is declaratory 
of the meaning of Act June, 1872, is null and 
void, for to declare what a law is or has been 
is a judicial function. — ^In re Dillard, Case No. 
3,912. 

The provisions of a state constitution giving 
a homestead and other exemptions apply to con- 
tracts existing before the adoption of the con- 
stitution, and do not violate the obligation of 
contracts (Act June 8, 1872.)— In re Vogler, 
Case No. 16,986. 

Act March 3, 1873, in so far as it attempts 
to exempt property specified in the state laws 
in a different manner or with different effect 
from that of the laws themselves, is in violation 
of the constitutional requirement of uniformity 
of the bankrupt laws throughout the United 
States.— In re Deckert, Case No. 3,728. 

§516. Operation and effect of exemp- 
tions in general. 

The right of exemption must exist, if at all, at 
the date of the commencement of proceedings 
in bankruptcy. — In re Duerson, Case No. 4,117. 



445 (§ 516) 



Assignees do not acquire title to the exempt 
property by assignment; it remains in the 
bankrupt, and at his death his widow is not 
entitled to such property, but it passes to his 
legal representatives.— In re Hester, Case- No. 
G,437. 

A bankrupt against whom judgments were 
rendered before his bankruptcy upon debts con- 
tracted prior to the adoption of a constitutional 
provision granting a homestead exemption is 
not entitled to the exemption as against such 
judgment,— In re Shipman, Case No. 12,791. 

§ 517. "Wearing apparel. 

Articles of jewelry belonging to the bankrupt 
do not come under the description of wearing 
apparel, and, if not set apart by the assignee, 
must be surrendered to him. Act 1841. — ^In re 
Kasson, Case No. 7,616. 

A watch and breastpin of the bankrupt are 
not exempt as wearing apparel.— In re Ludlow, 
Case No. 8,599. 
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Exemption in favor of a bankrupt is not af- 
fected by the fact that his wife owns the house- 
hold and kitchen furniture.— In re Cobb, Case 
No. 2,920. 

Under Act 1867, § 14, the assignee, in addition 
to necessary household and kitchen furniture, 
can exempt, in favor of the bankrupt, "such 
other articles and necessaries" as he may think 
right, the whole exemption not to exceed ?500. 
—In re Cobb, Case No. 2,920. 

Household and kitchen furniture and otiier 
articles and necessaries, to the amount of $500, 
may be set apart as exemptions in Pennsylva- 
nia. (Act 1867, § 14).— In re Feely, Case No. 
4,714. 

Where the wife of a bankrupt is the owner of 
a house, not occupied as a homestead by the 
family, nor allowed to be so by the wife, such 
bankrupt is entitled to exemption of property 
to the value of $500, notwithstanding such own- 
ership by the wife. Act 1867, § 14.— In re 
Tonne, Case No. 14,095. 



§518. Allowance of "other articles and 
necessaries." 

The words "other articles and necessaries" in 
Act 1841, c. 9, § 3, are to be construed as per- 
mitting the allowance of necessary articles only. 
—In re Williams, Case No. 17,701. 

A clock and silver watch are not such furni- 
ture, articles, or necessaries as the assignee 
may, in his discretion, allow to the bankrupt. 
Silver spoons and a cow may or may not be 
necessaries, according to circumstances. — ^In re 
Williams, Case No. 17,701. 

A fowling piece, pistol, fishing tackle, paint- 
ings, etc., are not exempt, as necessaries, under 
the act of 1842; nor are a watch and breastpin 
exempt, either as necessaries or wearing ap- 
parel.- In re Ludlow, Case No. 8,599. 

A pew in a church cannot be included in prop- 
erty set apart to the bankrupt as necessaries. 
— ^In re Oomstoek, Case No. 3,076. 

The discretion of the assignee in setting apart 
prop'erty as exempt under act 1867, § 14, is lim- 
ited to the "other articles and necessaries.*' — 
In re Feely, Case No. 4,714. 

The assignee has a discretionary power, under 
Act 1867, § l4, in setting apart "other articles 
and necessaries," and his action will not be re- 
versed unless an abuse of authority plainly ap- 
pears.- In re Thiell, Case No. 13,882. 

Heal estate cannot be set apart as exempt 
under the head of "articles or necessaries." — In 
re Thornton, Case No. 13,994. 

Real estate may be set apart as a portion of 
the bankrupt's exemption Tvhere it will not in- 
jure the sale of other real estate, or work ad- 
versely to the interest of the creditors.— In re 
Edwards, Case No. 4,293. 

The exemption of "other articles and necessa- 
lies" cannot include manufactured articles kept 
for sale by the bankrupt. (Act 1867, § 14). 
—In re Thiell, Case No. 13,882. 

A family sewing machine is properly exempt 
under Act 1867, § 14.— In re Graham, Case No. 
5,660, 

A watch, not being exempt by the statute of 
the state, does not properly come within the 
discretionary articles contemplated by Act 1867. 
§ 14.— In re Graham, Case No. 5,660. 

A bankrupt engaged in commerce is properly 
allowed a watch of a small value, as a neces- 
sary article. (Act 1867).— In re Steele, Case 
No. 13,346. 

§ 519. Value o£ exemptions. 

Exemptions to the amount of $300, under Act 
1841, e, 9, § 3, .are not allowed in all cases, but 
only where the family, circumstances, and con- 
dition of the bankrupt warrant it. — ^In re Wil- 
liams, Case No. 17,701. 



§ 520. Allowance of money. 

The assignee may make the bankrupt an al- 
lowance, not exceeding ?300, and he may also 
allow him any reasonable sum for taking charge 
of the property.— In re Grant, Case No. 5,693. 

Money cannot be set apart as "articles" and 
"necessaries," under section 14, unless it is the 
proceeds of specific things which ought to be set 
apart under such head,— In re Welch, Case No, 
17,366. CONTEA, see In re Hay, Case No, 
6,253, 

Under Eev. St. § 5045, the assignee cannot 
set apart money which is not the proceeds of 
exempt property, or which is not necessary for 
temporary support where the bankrupt's family 
is entirely destitute,— In re Tucker, Case No, 
14,215. 

When the bankrupt and his family do not 
keep house, but are boarding, money may be al- 
lowed by the assignee for their temporary sub- 
sistence. (Act 1867).— In re Thornton, Case- 
No. 13,994. 

The. assignee cannot set apart assets to take 
the place of property sold under, execution and 
distress for rent, which might have been ex-, 
empted.— In re Lawson, Case No. 8,149. 

§ 521. Allowance to wife of bankrupt. 

Jewelry acquired by the wife of the bankrupt 
either before or after her marriage, if suitable 
to her condition, may be retained by her. Act 
1841.— In re Kasson, Case No. 7,616. 

An allowance will be made to the wife out of 
property descended to her before the decree of 
bankruptcy against her husband, but not re- 
duced to possession by him. — Shaw v. Mitchell^ 
Case No. 12,722. 

§ 522. Exemptions under state laws— In 
general. 

The bankrupt, in addition to the exemption al- 
lowed by bankrupt act, is entitled to exemp- 
tion under the law of his domicile, and he may 
select the property -exempt under the state law. 
—In re Cobb, Case No. 2,920. 

Where no property is claimed under the spe- 
cific exemptions of Act 1867, the claim for an 
allowance must stand upon the exemption grant- 
ed hy the state laws.^In re Friend, Case No. 
5,120. 

Congress, in adopting the exemption laws of 
a state as part of the bankrupt law, cannot dis- 
pense with any of the limitations imposed by 
that law.— In re Duerson, Case No. 4,117. 

A failure to comply with the requirementa 
of the state law giving an exemption will pre- 
vent the exemption under the bankrupt act.— In 
re Farish, Case No. 4,647; In re JTackson, Id., 
7,127.- 
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The state exemption must be ascertained by 
the mode designated by the state law. — ^In re 
Feely, Case No. 4,714. 

The state exemption laws, as interpreted and 
fettled by the adjudication of its highest courts, 
are controlling on the bankruptcy court (Act 
June 8, 1872).— In re Wyllie, Case No. 18,112. 

Property exempt by the laws of the state 
where the bankrupt resides and where the peti- 
tion is filed will be secured to him, wherever 
it may be situated, and whether exempt by 
the law of its situs or not. — ^In re Stevens, Case 
No. 13,392. 

Growing crops are exempted under Rev. St. 
Me. 1871, c. 81, § 59.— In re Hussey, Case No. 
«,945. 

Where the bankrupt elects to occupy his farm 
and cultivate the crops, which are exempt under 
the state law, until harvested, he must secure 
to the assignee a reasonable rental. — ^In re 
Hussey, Case No. 6,945. 

In Indiana a judgment for the costs of the 
opposite party is not a debt growing out of a 
<:oiitraet, express or implied, and as against 
such costs the Indiana statiite does not allow 
exemptions. — In re Owens, Case No. 10,632. 

A policy of life insurance exempt from ex- 
ecution under the state law is to the same ex- 
tent exempted under the bankrupt act. — In re 
Sawyer, Case No. 12,393. 

§ 533. As affected "by time of pas- 
sage of laTw. 

The approval by congress of the new constitu- 
tion of North Carolina did not operate as an 
amendment of the bankrupt law with respect to 
■exemptions therein provided for. — ^In re Mc- 
Lean, Case No. 8,878. 

The filing of a petition by a bankrupt under 
Act 186/, which expressly limits the exemp- 
tions to be allowed to bankrupts to those al- 
lowed by state laws in force in 1864, is an elec- 
tion to take the exemption allowed by the state 
law in force in 1864, and the setting apart by 
the wife of the bankrupt an exemption under a 
later state law is void,— In re Askew, Case No. 
585. 

Exemptions created by a state statxite are void 
as to creditors whose debts were contracted pre- 
vious to the passage of such statutes. — ^In re 
Hester, Case No. 6,437. 

Where no homestead was allowed by the state 
laws at the date of the adjudication, none can 
be allowed under Act 1867, as the rights of par- 
ties are fixed at the date of the adjudication. — 
In re Kerr, Case No. 7,729. 

Under the provision of Act March 3, 1873, per- 
mitting the exemption allowed by the state law 
"existing in the year 1871," where there was a 
change in the law diiring the year the statute 
existing at the close of the year will control all 
proceedings commenced after the change of the 
state law. — In re Baer, Case No. 723. 

Act March 3, 1873, only allows the exemp- 
tions granted by state laws in 1871, as against 
judgments of state courts when such judgments 
are rendered alter the passage of such act. — In 
re Dillard, Case No. 3,912. 

The bankrupt is entitled to the exemption as 
allowed by the law of the state as existing in 
1871, though subsequently, and before the pro- 
ceedings in bankruptcy, such exemption was re- 
duced. (Rev. St. § 5045.) — In re Cohen, Case 
No. 2,960. 

$ 524. ^— Vt/Hat property may Tie set 
apart. 

A vested expectant interest of a bankrupt in 
a sum of money jiayable at his death, or at the 
death of another person, may, in Pennsylvania, 
be set apart for the use of the bankrupt, pro- 
viding that its estimated present value does not 
exceed §300.— In re Bennett, Case No. 1,315. 



§ 535. ^— Amount of exeiuption. 

The exemption under the state law of prop- 
erty of the value of a certain amount cannot 
include the same species of property as is named 
in Act 1867, § 14.— In re Feely, Case No. 4,714. 

The bankrupt may retain all his necessary 
household and kitchen furniture exempted by the 
state law from forced sale. (Act 1867, § 14.) — 
In re Davis, Case No. 3,621. 

Under Act 1868, art. 12, § 1, which exempts 
personal property to the value of $2,000, and 
Act 1867, § 14, as amended by Act June 8, 
1872, a bankrupt is not entitled to claim, as 
exempt, property to the value of }>2,000, in ad- 
dition to his household and kitchen furniture. — 
In re Hezekiah, Case No. 6,448. 

The exemption in Pennsylvania of property 
worth $300 is additional to the exemption of 
necessary household and other articles, not ex- 
ceeding in value $500, allowed by Act 1867. — 
In re Ruth, Case No. 12,172. 

In Ohio, a head of a family, who has no home- 
stead, and all of whose personalty is covered by 
a chattel mortgage, is entitled to an exemption 
of $500, out of the proceeds of such personalty, 
after the satisfaction of the mortgage. — In re 
May, Case No. 9,326. 

§ 526. Homestead exemptions — • Nature 
and Tig^ht of exemption. 

The removal of the bankrupt out of the state 
after his adjudication does not defeat his right 
to the homestead. — In re Radway, Case No. 11,- 
523. 

The homestead of a debtor in Michigan is pro- 
tected, though he has absconded, where his fam- 
ily still resides thereon. — ^In re Pratt, Case No. 
11,370. 

In Kentucky, an undivided interest in land on 
which there are no improvements, appurtenances, 
or dwelling houses, although the debtor has ex- 
pressed an intention to make it a homestead, will 
not be allowed as exemption. — In re Duerson, 
Case No. 4,117. 

In Kansas the title to property occupied' by 
the bankrupt and his family as a residence at 
the time of the filing of the petition in bank- 
ruptcj' does not pass to the assignee, and he 
cannot maintain a suit in relation thereto. — Rix 
V. Capitol Bank, Case No. 11,869. 

The homestead secured to the head of a fam- 
ily by the state law, though not ascertained and 
set out, does not pass to the assignee, and is 
not subject to the jurisdiction of the bankrupt 
court. — In re Bass, Case No. 1,091. 

"V^Hiether a claim for a homestead exemption 
under a state law is provable in bankruptcy can 
be determined only by the bankruptcy court. — 
Woolfolk V. Murray, Case No. 18,028. 

The bankruptcy court will not entertain a pe- 
tition by the baiikrupt to have real estate set 
apart as a homestead, and for an injunction to 
restrain a creditor from selling the same on 
execution issued before the bankruptcy; the 
remedy, if any, being in the state court. — In re 
Hunt, Case No. 6,883. 

Under Code Va. c. 183, §§ 1, 5, 16, 17, the 
homestead exemption is good against the lien of 
an execution on personal property, and will be 
allowed by the bankruptcy com-t. — ^In re Peebles, 
Case No. 10,902. 

The right to a homestead in land revives, where 
the conveyance of such land is set aside as an il- 
legal preference under the bankrupt law. or is 
surrendered by the creditor under Act 1867, § 23. 
— ^Bartholomew v. West, Case No. 1,071; Cox v. 
Wilder, Id. 3.308. reversing Case No. 3.309; 
McFarland v. Goodman, Case No. 8,789; Penny 
v. Taylor, Id. 10,957; In re Detert, Id. 3,829. 
CONTRA, see In re Graham, Case No. 5,660. 

Where a deed of trust by a husband creating 
a separate estate in his wife is declared ^oid as 
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being voluntary, both as to antecedent and sub- 
secLuent creditors, it is good as between the par- 
ties, and the wife is entitled to a homestead al- 
lowance out of the proceeds of the property. — 
Smith V. Kehr, Case No. 13,071. 

The bankrupt cannot invoke the protection of 
the act of ISIarch 3, 1873, in favor of one to 
whom he sold a homestead, exempted tmder the 
state laws, before the filing of his petition.^In 
re Bveritt, Case No. 4,979. 

§ 527. "Wairer of exexaption. 

A creditor holding a homestead-waiving bond 
or note may have payment thereof out of the 
homestead when it has been set apart without 
notice to him. — In re Judkins, Case No. 7,560. 

. The bankrupt is entitled to a homestead ex- 
emption in property occupied by him as a home- 
stead, even though he had previously waived his 
hoihestead rights in favor of a particular cred- 
itor.— In re Poleman, Case No. 11,247. 

The waiver of a homestead exemption only 
applies to persons claiming under the instrument 
in which it is made, and does not inure to the 
benefit of the assignee or other creditors. — In re 
Poleman, Case No. 11,247. 

Homestead exemption, under the laws of Vir- 
ginia, is a personal privilege which the land- 
owner may waive, by a stipulation to that effect 
in an evidence of debt given by him; and such 
stipulation will be enforced in subsequent pro- 
ceedings in bankruptcy.— In re Solomon, Case 
No. 13,166. 

§ 528. — — Allotment of Ixomestead. 

Where homesteads have been duly allotted un- 
der the state law, in the absence of fraud, such 
allotment will be recognized, and allowed to the 
bankrupt. — In re Vogler, Case No. 16,986. 

The bankrupt is not entitled to a homestead 
exemption in property taken in exchange for 
goods transferred in fraud of ^.creditors. — Pratt 
V. Burr, Case No. 11,372. 

The bankrupt is not entitled to the exemption 
of a homestead out of land mortgaged by him at 
the time of its purchase to secure the payment 
of the purchase money until the said mortgage 
is satisfied.— In re Whitehead, Case No. 17,562. 

Though the vendor of land has recovered judg- 
ment on notes ^iven by the bankrupt for the 
purchase price, his equitable lien on the land will 
be upheld by the bankruptcy court, and the 
property cannot be set aside as exempt. — In re 
Perdue, Case No. 10,975. 

Exemption of a homestead allowed out of land 
'mortgaged to secure uie payment of borrowed 
money, prior to the time of claiming such home- 
stead.— In re Brown, Case No, 1,980. 

In granting an exemption, the court will order 
that it shall not affect or prejudice the wife's 
rights to o alimony chargeable upon real estate 
claimed as homestead. — In re Garrett, Case No. 
5,252. 

The bankrupt court will not order a reassess- 
ment for mere excess of value, where a home- 
stead has duly been laid off and allotted under 
the local law, and no fraud or irregularity is 
shown. — ^In re Hall, Case No. 5,921. 

§ 539. When alloxvance to be made. 

The application for the exemption allowed by 
the act can only be made before obtaining the 
discharge.— In re Kean, Case No. 7,630. 

The exemption is not allowable until after the 
bankrupt has passed his last examination.— In re 
Mastbaum, Case No. 9,265. 

§ 530. Selection, hoiv made. 

The assignee must select the property ex- 
empted under the bankrupt law, and should re- 
fuse to set apart articles of mere luxury. — In re 
Cobb, Case No. 2,920. 
Fed.Cas.Dig,— 15 



If the bankrupt has selected his furniture un- 
der the state law, there can be no second allow- 
ance. If he has selected real estate, the as- 
signees may, in their discretion, make an addi- 
tional allowance of furniture, etc., not exceed- 
ing S500 in value.— In re Noakes, Case No. 10,- 
281. 

In setting apart exempt property for the use of 
the bankrupt, the assignee is not obliged to des- 
ignate articles on which there is no lien. — In re 
Preston, Case No. 11,394. 

A register has no authority to set oif exempt 
proper^" to the bankrupt, nor to direct the as- 
signee in the matter.— In re Peabody, Case No. 
10,866. 

If the bankrupt makes an erroneous claim to 
property mentioned in the schedule as being ex- 
empt from operation of the bankrupt act, it is 
the duty of the assignee to correct or disregard 
it. — In re Whetmore, Case No, 17,508. 

§ 531. Report o£ exempt property. 

The time to make a report of exempted prop- 
erty may be extended by -the court— In re 
Shields, Case No. 12,785. 

The value of the articles should be stated in 
the list 'of exemptions.— In re Graham, Case No. 
5,660. 

The assignee should include the homestead in 
his report of exempt property, — ^In re Sinnett, 
Case No. 12,907. 

AVhere the schedule of exempt property is not 
filed within 20 days after the assignment, cred- 
itors are not bound to except to it within 20 
days after it is filed.— In re Peabody, Case No. 
10,866. 

§ 533. iExceptions to allo-tvance or dis- 
alloTvance. 

Where the bankrupt's application to the as- 
signee for an exemption is refused, the proper 
way of bringing the matter up is by exception 
to his decision. — ^In re Thiell, Case No. 13,882. 

Where the bankrupt is dissatisfied with the 
exemption allowed by the assignee, the only 
remedy is to except to his ruling, and have 
the question certified to the court. — ^In re 
Pryor, Case No. 11,457. 

Where no exceptions are taken to the action 
of the assignee in setting apart property as 
exempt, such property passes to the bankrupt 
free from the jurisdiction of the bankrupt court; 
and, where the right to such exempt property 
is in dispute, the parties must resort to the 
s'tate tribunal under whose laws the property 
was claimed.— -In re Fettierston, Case No. 
4,753. 

Unauthorized exemptions of real estate are 
void, but, in the case of personalty, exception 
must be made to the allowance within the 
requisite time, under general order 19.— ^In re. 
Gainey, Case No. 5,181. 

An ex parte order approving the schedule 
of exemptions, made on the day it is filed, is 
irregular, and will be set aside at any time 
during the pendency of the proceedings, if the 
creditor acts with diligence after notice. — In 
re Peabody, Case No. 10,866. 

§ 533. Sale of exempt propej?ty by as- 
signee. 

Where a bankrupt sets apart and claims spe- 
cific goods as exempt under the law of Geor- 
gia, which exempts personal property to the 
value of §1,000, and the assignee mixes such 
■ goods with others, and sells all indiscriminate- 
ly, and allots to the bankrupt $1,000 out of 
the proceeds, the assignee is in error, as all 
the bankrupt is entitled to under such circum- 
stances is the proceeds of the specific goods 
claimed and set apart by him,, which were not 
to exceed $1,000.— In re Friend, Case No. 
5,120. 



451 (§ 533) 



"Where it is objected to the exemption of a 
homestead under the state laws that it exceeds 
in value the amount limited, the court will 
order it to be sold subject to the estate of the 
bankrupt.— In re Watson, Case No. 17,271. 

Bankrupt held entitled to homestead esemp- 
tion out of proceeds of equity of redemption 
of mortgaged farm, sold free of such right. — 
In re Beede, Case No. 1,226. 

Where the equity of redemption (in Illinois) 
exceeds ?1,000, the assignee may sell the prop- 
erty and pay over such amount to the bank- 
rupt, where the situation of the property is 
such that a homestead cannot be set apart 
without injury to the rest of the estate.— In 
re Poleman, Case No. 11.247. 

§ 534. Riglits of purcliasers and mort- 
gagees from "bankrupt. 

A mortgage or sale of property which is ex- 
cepted under section 14, Act 1867, is not in 
violation of the act.— Schlitz v. Schatz, Case 
No. 12,459. 

An assignee cannot recover property except- 
ed under Act 1S67, % 14.— Schlitz v. Schatz, 
Case No. 12.459. 

A purchaser of property improperly exempt- 
ed to the vendor and sold by him without join- 
ing his wife, as required by the state Jaw, 
takes no title, and will be required to relin- 
quish the same to the assignee in bankruptcy. 
—In re Smith, Case No. 12,979. 

The exemption from execution is a privilege 
which the bankrupt may waive; and, where 
a bankrupt does not choose to assert any claim 
to property that is exempted from execution 
under the law of the state where he resides, 
the bankrupt's mortgagee of that property can- 
not claim it as against the assignee in bank- 
ruptcy.— Edmoudson V. Hyde, Case No. 4,285. 

The bankrupt's homestead never comes with- 
in the jurisdiction of the bankruptcy court, 
and a creditor may enforce his lien thereon 
pendmg the proceedings. — ^In re Sinnett, Case 
No. 12.907. 

One taking a mortgage upon lot claimed as 
homestead after decree declaring it not exempt 
as such will be ordered summarily to release 
his security.— In re Boothroyd, Case No. 1,653. 



§ 535. Execution against exempt prop- 

Property exempt, both by state and bank- 
rupt law, from levy and sale, cannot be sold 
after the owner has filed his petition in bank- 
ruptcy, although then levied on by a United 
States marshal.— In re Griffin, Case No. 5,813. 
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Id. 14,095; In re Boothroyd, Id. 1,652; In re 
Corbett, Id. 3,220; In re Croft, Id. 3,404. 
CONTRA, see In re Rupp, Case No. 12,141. 

Nor are they entitled to such exemption under 
the laws of Pennsylvania. — ^In re Hafer, Case 
No. 5,896. 

Nor under the laws of North Carolina.— In re 
Jackson, Case No. 7,127. 

Nor under the laws of Michigan. — ^In re 
Blodgett, 9ase No. 1,555. 

Nor under the laws of "Virginia. — ^In re Smith, 
Case No. 12,979. 

Nor under the constitution of Arkansas of 
18G8.— In re Handlin, Case No. 6,018. 

Nor under Code Ga. §§ 2002-2039.— In re 
Stewart, Case No. 13,420. 

Nor under the laws of Ohio.— In re Tonne, 
Case No. 14,095. 

Nor under Rev. St. Wis. c. 34, § 30, subd. 9. 
—In re Hughes, Case No. 6,842. 

But they are entitled to exemptions out of the 
partnership assets under the laws of Missouri. 
—In re Young, Case No. 18,148; In re Richard- 
son, Id. 11,776. 

The right of exemption attaches, as against 
partnership creditors, to partnership property 
transferred to one of the partners after dissolu- 
tion. — In re Bjornstad, Case No. 1,453. 

A house built on the separate property of a 
member of a bankrupt firm, with funds of the 
firm, at a time when the firm is indebted to 
such member to an amount exceeding the cost of 
the house, and occupied by the partner as his 
home, is subject to exemption under the Mich- 
igan laws and Act 1867.— In re Parks, Case 
No. 10,765. 

Where a partner takes notes belonging to the 
firm, and with these purchases a homestead 
three days before the bankruptcy of the firm, 
and with a knotVledge of its insolvency, he is 
not entitled to retain the homestead as exempt. 
—In re Boothroyd, Case No. 1,652, 

Assets withdrawn by a retiring partner are 
subject to the payment of the firm debts, where 
the remaining assets are insufficient, and may 
be reached for the benefit of the creditors, 
though invested in a homestead. — In re SauthofiE, 
Case No. 12,350. 

Subsequent dealings of the creditors with the 
remaining partner, and sales and credits by 
them, do not estop them from enforcing their 
claim against the assets withdrawn. — ^In re 
Sauthoff, Case No. 12,38^. 



A debtor is entitled to the full benefit of the 
exemptions allowed by the bankrupt act, even 
though an execution h.ad become a perfected 
lien upon his property before the filing of the 
petition.— In re Owens, Case No. 10,632. 

A bankrupt is entitled to an exemption of his 
household furniture and other necessary arti- 
cles, although they were taken under an execu- 
tion prior to the commencement of proceedings, 
and the sheriff will be ordered to pay into the 
bankruntcy coiirt, for the benefit of the bank- 
rupt, the money derived from the sale of such 
property.— In re Martin, Case No. 9,152. 

§ 536. Exemptions in cases of partner- 
sMps. 

An adjudication of bankruptcy against a part- 
nership operates as a dissolution, and nothing 
can be set apart as exempt to the bankrupts as 
a firm.— In re Blodgett, Case No. 1,555. 

The individual members of a partnership are 
not entitled to exemptions out of the partner- 
ship property under Act 1867, § 14. — In re Ha- 
fer, Case No. 5,896; In re Price, Id. 11,410; 
In re Blodgett, Id. 1,555; In re Handlin, Id. 
6,018; In re Stewart, Id. 13,420; In re Tonne, 



(D) RIGHT TO DISCHARGE IN GENERAI.. 

§537. In general. 

A petitioner under the act of 1890 was dis- 
charged on taking the prescribed oath, after the 
making of an order that the clerk should exe- 
cute an assignment in trust for the creditors 
generally of his interest in a certain legacy. — 
Case of Humphreys, Case No. 6,868. 

"VSrhere the act has been compiled with, a dis- 
charge can be refused only on some ground set 
forth in Act 1867, § 29.— In re Qark, Case No. 
2,800; In re Elliott, Id. 4,391. 

The trial of all questions relating to the dis- 
charge will be postponed until the hearing of 
the petition.— In re Brisco, Case No. 1,SS6. 

The right to a discharge becomes fixed upon 
application, due notice given, and failure to ob- 
ject, though an order granting the discbarge 
was not procured. — In re Fowler, Case No. 
4,999. 

§ 538. Seath of bankrupt. 

Under Act 1867, § 12, which provides that, 
"if the debtor dies after the issuing of the war- 
rant, the proceedings may be continued and con- 



453 (§ 538) 



BANKRUPTCY, V. (D). 
[Fed. Cas. Digest.] 



(§ 544:) 454 



■eluded," a discharge cannot be granted, where 
the bankrupt dies during the proceedings, with- 
out having taken the final oath, prescribed by 
section 29.— In re Gunike, Case No. 5,868; In 
le Qumike, Id. 11,514; In re O'Farrell, Id. 
10,446, 

On the death of the bankrupt, after his un- 
■contested application for a discharge had been 
submitted to the coiurt, and a favorable report 
■of the master had been made, the court has 
power to order the discharge to be entered nunc 
pro tunc. — young v. Ridenbaugh, Case No. 18,- 
173. 

See, also, ante, § 127. 

S 539. Assent of creditors and amount 
of assets necessary in general. 
An involuntary bankrupt is not entitled to a 
■discharge umess his assets equal 50 per cent, 
of the proved debts, or he files the consent or a 
majority of creditors in number and value, as 
required by Act 1867, § 33, as amended Act 
July 27, 1868, and Act July 14, 1870.— In re 
Bunster, Case No. 2,136. 

A partner who is in bankruptcy upon the pe- 
tition of his co-partner cannot obtain his dis- 
■charge without the assent of creditors or the 
a,mount of assets required in voluntary proceed- 
ings, as such proceeding by a partner against his 
■co-partner is not an involuntary proceeding, 
within Act 1874, c. 390, § 9.— In re Wilson, 
Case No. 17,784. 

Under the amendment of 1874, in any case 
where there were no assets equal to 30 per 
■cent., if the bankrupt secured the assent of one- 
fourth of Ms creditors in number, and one-third 
in value, he is entitled to his discharge, with- 
out regard to the time when the debts were in- 
curred. Case No. 17,489 reversed. — ^In re 
Wheeler, Case No. 17,491. 

S 54:0. Consent of creditors necessary. 

The only remedy of a bankrupt, where a ma- 
jority of his creditors file their written dissent 
to his discharge, is to demand a trial by jury. — 
In re Lothrop, Case No. 8,518. 

Preferences given by confession of judgments 
■prior to passage of Act 1841 will prevent a dis- 
charge not assented to by a majorily of unpre- 
ferred creditors, but the bankrupt will be given 
time to procure such assent, and need not come 
prepared, with the same on the day to show 
•cause. — ^Anonymous, Case No. 463. 

A creditor may consent to a discharge by his 
attorney in fact or counsel in open court. — In re 
Balmer, Case No. 820. 

The assent of creditors to the discharge (Act 
June 22, 1874, § 9) must be in writing, and it 
is sufficient if filed any time before the hearing 
■of the application. — In re Derby, Case No. 3,816. 

A consent by a creditor to a discharge, acted 
aipon and filed, cannot be withdrawn, though the 
right be claimed on the day fixed for the Hear- 
ing.— In re Brent, Case No. 1,832. 

A discharge will be refused where the assent 
of a creditor has been influenced by the pur- 
chase of a debt of another creditor for more 
than its value by a relative of one of the bank- 
rupts.^ta re "Whitney, Case No. 17,580. 

The assent of a majority in number of- cred- 
itors, whose debts were contracted since Jan- 
uary 1, 1869, and in amount of such debts, is 
the only assent required, where the bankrupt 
pays 30 per cent.^In re Pierson, Case No. 11,- 
154; In re Wheeler, Id. 17,489, reversed in 
Case No. 17,491. 

A creditor whose debt was contracted before 
January 1, 1869, will not be allowed to vote on 
the question of a bankrupt's discharge as to 
-debts contracted since January 1, 1869 (Act 
1867, § 33, as amended Act July 17, 1870).— In 
le Parrish, Case No. 10,769. 



§541. Amount and nnmlier-of consent- 
ing creditors. 

The one-fourth of creditors in number and 
one-third in value whose assent is. necessary 
(Act June 22, 1874, § 9) are those to whom the 
bankrupt is liable as principal debtor, and who 
have proved their debts against the estate.— In 
re Derby, Case No. 3,816. 

When a majority in number and value of the 
aggregate of both partnership^ and individual 
creditors who have proved' their debts assent, 
a discharge should be granted, though such ma- 
jority of either class do not assent. — ^In re Mor- 
rill, Case No. 9,820. 

The existence of the proper number of cred- 
itors filing assent may be proved on the hear- 
ing, where the record does not disclose the fact. 
—In re Pierson, Case No. 11,154. 

§ 542. Amount of debts, tow computed. 

A bankrupt member of a firm which indorses 
notes of a third person used by such third per- 
son in purchasing outstanding claims against 
the firm is not liable as a principal debtor, with- 
in Act 1867, § 33, as amended Act July 27, 
1867, requiring the assets to equal 50 per cent 
of the claims proved, etc.— In re Loder, Cases 
Nos. 8,457, 8,458. 

_ None of the contingent liabilities mentioned 
in Act 1867, § 19, can be regarded as liabilities 
of a principal debtor, within § 33 of said act, 
until they have been put in judgment, or un- 
dergone some other change than merely be- 
coming absolute and fixed, in contradistinc- 
tion to being contingent.— In re Loder, Case 
No, 8,457. 

An indorser does not become liable as a 
principal debtor by the mere fixing of his 
liability as indorser. (Act 1867, § 19).— In re 
lioder. Case No. 8,457. 

^ 5^^' ^^"6 wien debts were contracted. 

Within the meaning of Act 1867, the liability 
of the principal to the surety must be con- 
sidered as having been contracted when the 
instrument was signed, and not when the sure- 
ty ^ade payment.— In re Perkins, Case No. 
10,983. 

The debt of a surety of the bankrupt against 
whom a judgment is rendered after January 
1, 1869, is "contracted" after such date, with- 
in the meaning of Act 1867, § 33.— In re Par- 
rish, Case No. 10,769. 

Where a renewal note is given each year 
for seven years, the debt will be considered 
as contracted when the last note is given,— In 
re Schumpert, Case No. 12,491. 

In the case of a renewal note, the bankrupt 
may show when the debt originated; and if' 
before January 1, 1869, it should be classed 
as a debt contracted before tliat date.— In re 
Perkins, Case No. 10.983. 

' In a case of a judgment obtained upon 
another judgment, which latter was obtained 
upon a note indorsed by the bankrupt, the 
date of the indorsement is the date when the 
debt was contracted under Act June 22, 1874. 
§ 9.— In re Sheldon, Case No. 12,747. 

A debt due from a bankrupt under an agree- 
ment made on the surrender of a lease for 
a term, that he would pay any deficiency aris- 
ing on a reletting by the landlord, will be con- 
sidered as contracted at the time of such 
agreement (Act July 14, 1870), and not at the 
tinie a judgment was obtained therefor. — In 
re Swift, Case No. 13,693. 

§ 544. Amount of assets necessary. 

To entitle . a bankrupt to discharge, under 
Act 1867, § 33, without the assent of his cred- 
itors, the proceeds of his property to be de-, 
livered among his creditors must be equal to, 
50 per cent, of the amount of the claims prov- 
ed against his estate, upon which he is liable 
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as principal debtor at the time of the hearing 
of the application for the discharge before the 
register. — In re Freiderick, Case No. 5,092; In 
re Webb, Id. 17,314. 

The bankrupt is entitled to a discharge with- 
out the assent of his creditors under Act July 
27, 186S, if his gross assets equal 50 per cent, 
of proved debts, without deducting costs or 
expenses.— In re Kahley, Case No. 7,594, 

Under Act July 14, 1870, the assets, after 
payment of valid liens, must equal 50 per 
cent, of proved debts contracted subsequent 
to January 1, 1869, to entitle the bankrupt 
to a discharge without consent of creditors. — 
In re Graham, Case No. 5,661. 

In proceedings commenced after January 1, 

1869, where the assets are not equal to 50 
per cent, of the proved claims on which the 
bankrupt is liable as principal debtor, or where 
the requisite number of creditors have not 
assented, a discharge will be granted only 
from debts contracted prior to that date, al- 
though the assets equal 50 per cent, of the 
claims contracted after said date. — ^In re 
Shower, Case No. 12.816. 

Under Rev. St. § 5112, the assets coming 
into the hands of the assignee in bankruptcy, 
exclusive of exemptions, must be equal to 30 
per cent, of the claims proved against the 
bankrupt's estate, to entitle him to a dis- 
charge. — In re Cerf, Case No. 2,556; In re 
Wilson, Id. 17,782. 

Under such statute, the bankrupt is not en- 
titled to his discharge unless assets have come 
to the assignee's hands amounting to 30 per 
cent, of all claims proved at any time before 
the final hearing of the petition for discharge. 
— In re Longest, Case No. 8.485. 

Under Act June 22, 1874, in voluntary cases, 
the assets must pay 30 per cent, of debts, re- 
gardless of when contracted, or when proceed- 
ings were commenced, in the absence of con- 
sent of creditors, to entitle the bankrupt to a 
discharge. — In re Gifford, Case No. 5,408. 

Where the assets are not equal to 50 per 
cent, of the proved claims contracted since 
January 1, 1869, the discharge will be grant- 
ed only as to all provable debts contracted 
prior to that time.— In re Seay, Case No. 12,- 
597- 

§ 545. Value of assets, liow compnted. 

The word "assets," as used in Act July 14, 

1870, amending Act 1867, § 33, requiring the 
same to be equal to 50 per cent, of the debts 
proved, does not mean the whole estate and 
effects of whatsoever nature before being re- 
duced to money, but means money received 
by the assignee.— In re Van Riper, Case No. 
16,874, 

Assets in bankruptcy are the proceeds of the 
bankrupt's property which come into the hands 
of the assignee, and are applicable to the pay- 
ment of his debts. — ^In re Wilson, Case No. 
17.782. 

The amount actually realized by the assignee 
is to be taken as the value of the assets under 
Act 1867, as amended by Act July 27, 1868, 
requiring the written assent of a majoritj- 
of the creditors in number and value, where 
the bankrupt's assets are not equal to 50 per 
cent, of the claims proved against the estate, 
— In re Borden, Case No. l,6o4. 

In determining the right to a discharge, the 
value of the bankrupt's assets at the time he 
filed his petition is to be considered. The fact 
that they subsequently sold at a less value 
will not prejudice the right to a discharge, 
for, after the appointment of an assignee, the 
bankrupt had no further control over the prop- 
erty or of its disposal. — ^In re Thompson, Case 
No, 13,937; In re Lincoln, Id. 8,353; In re 
Taggert, Id. 13,725. 



Though the bankrupt's assets exceed the 
amount of the proved claims, if, after pay- 
ment of costs and expenses, the amount re- 
maining does not equal 50 per cent, of such 
claims, he is not entitled to a discharge, un- 
der Act July 27, 1868, without the assent of 
a majority in number and value of his cred- 
itors. — ^In re Vinton, Case No. 16,951. 

Amounts paid to lien creditors are not to- 
be deducted before ascertaining the requisite 
percentage of assets to entitle the banki-upt 
to a discharge. — In re Taggert, Case No, 13,- 
725. 

§ 546. Heference to ascertain, amount of 
assets. 
The debtor cannot have his assets appraised 
and determined as being in excess of 50 per 
cent, of provable claims, before debts are 
proved or an assignee appointed. — ^In re- 
Freiderick, Case No, 5,092. 

Where the register to whom the matter upon 
a proceeding for a discharge was referred to 
ascertain the extent of the assets did not make 
his report until after the passage of the amend- 
ment of July 14, 1870, the order of reference 
may be amended so as to comply therewith. 
—In re Rockwell, Case No. 11,987. 

§ 547. EfBect o£ irregularity. 

The bankrupt is made responsible for the- 
regularity of the proceedings, and is bound to 
see that all the necessary steps are regularly 
taken, or he cannot have his discharge. — In re- 
Bellamy, Case No. 1,267. 

Due notice of the appointment of the as- 
signee is not essential to the debtor's dis- 
charge. — In re Littlefield, Case No. 8,398. 

A discharge will not be refused for neglect 
of the assignee to have the deed recorded, 
where he knew that no property passed under 
the assignment, and he duly qualified. — ^In re 
Pierson, Case No. 11,153. 

It is no objection to a discharge that the 
second and third general meetings of cred- 
itors were not held at the expiration of three 
months and six months, respectively, from the 
date of the adjudication (Act 1867). — In re- 
Littlefield, Case No. 8.398. 

Proper notice should be given by the as- 
signee to creditors upon the settlement of his 
accounts, and the allowance by a bankrupt of 
the omission of such notice is a ground for 
refusing his discharge. — In re Bushey, Case- 
No. 2,227. 

§ 548. ££fect of prior application, or de- 
cision. 

The refusal of a judge to discharge a debtor, 
if the proceedings were irregular, is no bar 
to his discharge upon a subsequent application. 
—Connelly's Case, Case No. 3,111. 

The refusal of the court to grant a dis- 
charge, on the ground that the application was 
not made within a year of the adjudication, 
is no bar to a new proceeding. — In re Farrell, 
Case No- 4,680. 

The pendency of a prior petition for dis- 
charge which was not seasonably made is no- 
ground of objection to the jurisdiction of the 
court on a subsequent petition. — In re White^ 
Case No. 17.533. 

(E) APPLICATION AND PROCEEDINGS 
TO OBTAIN DISCHARGE. 

§ 549. Time of application. 

Under Act 1867, § 29 (Rev. St. § 5108), pro- 
viding that, "at any time after the expiration 
of six months from the adjudication of bank- 
ruptcy, or if no debts have been proved against 
the bankrupt, or no assets have come to the 
hands of the assignee, at any time after the- 
expiration of 60 days, and within one year 
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from the adjudication," the bankrupt may ap- 
ply for a discharge, the application for a dis- 
-charge must be made within one year from 
the adjudication, whether or not debts are 
proved or assets received, and it is not dis- 
•cretionary with the court to grant a discharge 
jipplied for after such time where there are 
4issets or debts proved. — In re Wilmott, Case 
No. 17,778; In re Martin, Id. 9,153; In re 
Sloan, Id. 12,945; In re Wood, Id. 17,936; 
In re Watson, Id. 17,275. CONTRA, see In 
re Canady, Id. 2,377; la re Greenfield, Id. 
5,775, reversing Cases Nos. 5,773, 5,774; In re 
Vorbeck, Case No. 17,002; In re Donaldson, 
Id. 3,982; In re Holmes, Id. 6,634. 

The bankrupt may apply for a discharge 
within 60 days after the adjudication, where 
■debts have been proved, but no assets have 
■come to the hands of the assignee. — ^In re 
Woolums, Case No. 18,034. 

It is a case of "no assets" where the as- 
signee 60 days after the adjudication has col- 
lected nothing on notes which constituted the 
bankrupt's entire assets. — In ' re Dodge, Case 
No. 3i^7. 

An order to show cause why a discharge 
should not be granted may be made after the 
•expiration of sixty days, and within one year 
from the adjudication of bankruptcy, where it 
appears that the assets are absolutely worth- 
less.— In re Solis, Case No. 13,165. 

Where there are debts proved and assets, 
application for a discharge cannot be filed 
before the expiration of six months from the 
issue of the warrant of adjudication. — ^In re 
Bodenheim, Case No. 1,594. 

Where there are no assets, bankrupt can- 
not be discharged, unless he applies after the 
expiration of sixty days and within one year 
from the adjudication.— In re Barrett, Case 
No. 1,044. 

A discharge will be refused where the bank- 
rupt failed to apply therefor within one year 
of. the adjudication, where a small amount 
. of assets has come into the assignee's hands, 
but no debts hav^ been proved. Act 1867, § 
29.— In re Schenck, Case No. 12,447. . 

Application of the provision in section 48 
of the act of 1867, in respect to excluding 
from computation of time Sundays or holi- 
-days, when the last day falls thereon.— In re 
Lang, Case No. 8,056. 

Application must be made before the final 
report and discharge of the assignee.— In re 
Gross, Case No. 3,427. 

The application by a bankrupt for his dis- 
•charge is too late when made after the as- 
signee has been discharged from all liability 
as to any creditor. Act 1867, as amended by 
Act July, 1876.— In re Brightman, Case No. 
1.878. 

The failure of the assignee to make a re- 
turn of *'No assets" will not cure the laches 
of the bankrupt in applying for a discharge. — 
In re Potteiger, Case No. 11,320. 

Where discharge was barred by limitation 
prior to the act of 1874, the bankrupt could 
not avail himself of the less stringent provi- 
sions of the latter act by alleging inability to 
procure the assent of sufficient creditors as an 
excuse for not applying for discharge under 
the old act— In re Lowenstone, Case No. 8,- 
576. 

^ 550. Application by creditor. 

A creditor, after a year, may require the 
bankrupt to have the question of his discharge 
■determined.— In re Fowler, Case No. 4,999. 

:§ 551. Return "by assignee. 

The fact that the assignee has reason to 
expect that he may receive money for the estate 
is no ground of denying a return, under Form 



35, when requested by the bankrupt.— In re 
Hughes, Case No. 6,841. 

The assignee will not be ordered to amend 
his return when no reason is shown why the 
proposed amendment should be made. — ^In re 
Kingon, Case No. 7,815. 

§ 552. Order to show canse. 

A register has power to make the order to 
show cause, there being no opposition, if, under 
Act 1867, § 4, he is directed to make it by the 
judge, and the order referring the case to him 
may be considered as giving such direction.— 
In re Bellamy, Case No. 1,266. 

Where no assets have come to the hands 
of the assignee, a return by him is not neces- 
sary before an order to show cause why a dis- 
charge should not be granted can be made 
under Act 1867, § 29.— In re Bellamy, Case 
No 1,266. 

On a petition, according to form No. 51, 
Act 1867, the register to whom the case is re- 
ferred may direct the making of the order, — 
In re Bellamy, Cases Nos. 1,266, 1,267. 

The order to show cause (form No. 51) is to 
have the signature of the clerk and the seal 
of the court.— In re Bellamy, Case No. 1,268. 

When a register directs an order to show 
cause (form No. 51) to issue, he is at once to 
transmit to the clerk a list of all the proofs of 
debt in the case, which have been furnished 
to the register or assignee, containing the 
names, residences, and post-office addresses of 
the creditors, with sufficient particularity to 
enable the notices to be served properly.- In re 
Bellamy, Case No. 1,268. 

§ 553. Notice to creditors. 

The words "other persons in interest," in Act 
1841, to whom notice of the application for dis- 
charge is required to be given, apply to creditors 
who have ulterior or contingent claims against 
the bankrupt, and to cases in whi(it the bank- 
rupt stands ^mder a liability to a party not 
amounting to a debt or coming within ihe class 
of claims authorized by such act to be proved as 
debts.— In re King, Case No. 7,784. 

A creditor cannot be prejudiced by the loss 
from the files of his proof of debt. He is still 
entitled to notice of application for a discharge. 
—In re Friedlob, Case No. 5,118. 

The clerk must mail the notices (form No. 52) 
when they are to be served by mail. — ^In re 
Bellamy, Case No. 1,268. 

■ Where, at the time a bankrupt applies for his 
discharge, no creditors have proved tieir debts, 
and no assets have come to the hands of the as- 
signee, notice to show cause why a discharge 
should not be granted must be by publication in 
sudi number of newspapers and for such length 
of time as the court may direct. — ^Anonymous, 
Case No. 457. 

If the bankrupt does not apply for his dis- 
charge within three months from the time of his 
being adjudged a bankrupt, the notice need say 
nothing about the second or third meeting of 
creditors, which should be left to be regulated by 
Act 1867, §§ 27, 28.— Anonymous, Case No. 461. 

On application after 60 days from the adjudi- 
cation, the notice, form No. 52, need be served 
only on creditors who proved their debts, though 
containing a notice of the second and third gen- 
eral meetings of creditors.— In re Mclntire, Case 
No. 8,822. 

It is not necessary, in such case, that the re- 
quest of the assignee, form No. 28, should be 
furnished the register.— In re Mclntire, Case No. 
8,822. 

§ 554. Adjournment of proceedings. 

The pendency of an examination of the bank- 
rupt is good cause for an adjournment of the 
proceedings on an order to show cause why the 
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bankrupt should not be discbarged. — In re Maw- 
son, Case No. 9,320; In re Thompson, Id. 13,- 
935. 

Proceedings under a petition for a discharge 
are terminated by an adjournment without day, 
imless a new order is issued. — In re Seckendorf, 
Case No. 12,600. 

§ 555. Continuance. 

Where there is no opposing party, the pro- 
ceedings for discharge may be continued from 
day to day to suit the convenience of the bank- 
rupt—In re Sutherland, Case No. 13,640. 

g 556. Filing papers. 

No discharge can be gi-anted until all papers 
relating to the case are filed by the register in 
the clerk's oflBce. — In re Bellamy, Case No. 
1,267. 

Where proofs of debts have been lost, they 
mrist be supplied under Rev. St. §§ 899, 900, be- 
fore the bankrupt can be legally discharged. — In 
re Friedlob, Case No. 5,118. 

5 557. Reference to register. 

Form No. 4 in bankruptcy is not a special or- 
der, but a "general order," under rule 5 of the 
general orders in bankruptcy. — In re Bellamy, 
Case No. 1,268. 

Where there is no opposing counsel, on an 
application for discharge made more than two 
years after the adjudication, and after Act .Tune 
23, 1874, and the assent of majority creditors 
has not been obtained, the court will refer the 
case to a register to report as to all the facts.— 
In re Watson, Case No. 17,273. 

Where the delay is not sufficiently accounted 
for, the application will be dismissed. — ^In re 
Watson, Case No. 17,274, 

§ 558. Exaxaination of Iiankrnpt and 
otliers. 

Manner of procuring examination of bankrupt 
before granting the discharge, and its conduct 
generally. — In re Brandt, Case No. 1,813. 

A register has power to fill up a blank order 
for the examination of the bankrupt, issue the 
summons, and appoint the day and place. — ^In re 
Brandt, Case No. 1,812. 

The filing of specifications in opposition to a 
discharge is not a necessary prerequisite to mak- 
ing of order for examination of bankrupt or 
other persons (Act 1867, § 26). — ^In re Baum, 
Case No. 1,116. 

On filing specifications in opposition, the hear- 
ing upon the petition is at once transferred to 
the court, under Act 1887, § 4, and there cannot 
be any examination of the bankrupt by the cred- 
itors before a register, on the application by the 
bankrupt for a discharge. — In re Frizelle, Case 
No. 5,132. 

A register has no authority to summon wit- 
nesses for the purpose of eliciting facts that 
may assist the creditors in preparing their speci- 
fications in opposition to the bankrupt's dis- 
charge, but it is proper to call the bankrupt to 
answer any questions regarding his bankruptcy. 
—In re Brandt, Case No. 1,812. 

The bankrupt is not entitled to notice or an 
opportunity to attend and cross-examine a wit- 
ness subpoenaed by a creditor pending applica- 
tion for a discharge. — In re Duncan, Case No. 
4,132. 

After ample opportunity for an examination of 
the bankrupt ig afforded, and it is apparently 
full, further examination will be refused unless 
a specific defect or collusion is shown. — In re 
Frisbie, Case No. 5,131. 

The bankrupt's discharge will nof be refused 
on the ground that he did not procure an appoint- 
ment from the register for the time and place for 
his examination, where it appears that he was 
ready to attend and be examined on due notice, 
for the duty of procuring such appointment from 



the register devolves upon the creditor. — In re 
Littlefield, Case No. 8,398. 

§ 559. Hearing. 

An imopposed petition for discharge is to be- 
submitted upon the state of the case esisting^n 
the return day. — In re Seaman, Case No. 12,580. 

§ 560. Oath, of conformity. 

The oath required by Act 1867, § 29, must be- 
taken, and produced to the register, on the re- 
turn day of the order to show cause, and he must 
then certify conformity or nonconformity, though 
the creditors ask time to file specifications of ob- 
jections. — In re Pulver, Case No. 11,467. 

The oath of conformity (Rev. St. § 5113) may 
be talien before any roister or any court com- 
missioner at any place within the district of 
such register or commissioner. Such oath is evi- 
dence, within Rev. St. § 5003.— In re Comstock, 
Case No. 3,072. 

The final oath of the bankrupt need not be 
made or filed until the hearing. — In re Suther- 
land, Case No. 13,640. 

On withdrawal of specifications in opposition tO' 
his -discharge, the bankrupt must take anew the- 
oath required by Act 1867, § 29. — In re Mach- 
ado, Case No. 8,819. 

The presumption that the final oath required 
by Act 1867, § 29, was duly taken, is not over- 
come by the mere fact that such oath is not 
upon file. — ^Young v. Ridenbaugh, Case No. 18,- 
173. 

§ 561. Certificate of register. 

The register must make his certificate as to- 
examination, whetlier there be opposition to the 
discharge or not. — In re Bellamy, Case No. 1,- 
267. 

Certificate of conformity by the register is not 
conclusive on the court, and it may resort tO' 
other sources to ascertain whether or not the 
bankrupt has complied with the law. — In re 
Longest, Case No. 8,485. 

§ 562. Order gran-ting or refusing. 

Where the bankrupt wag about to lose all 
remedy by the repeal- of the bankrupt law, the 
court permitted a default to be opened on terms. 
— In re Young. Case No. 18,146. 

An order refusing a discharge may be entered 
nunc pro tunc where the parties have acted on- 
the theory that the order was in force, and the- 
rights of third parties will not be prejudiced. 
Case No. 4,090 affirmed. — In re Drisko, Case 
No. 4,086. 

§563. Scliedules. 

In the case of involuntary bankruptcy, the- 
bankrupt is not bound to file an inventory of his 
estate and effects, or a list of his creditors, in 
order to obtain a discharge, under Act 1841. — 
In re Ely, Case No. 4,429. 

The bankrupt must amend his schedule so as 
to make it conform to the facts, and the filing 
of specifications does not deprive him of that 
right or release him from that duty. — ^In re- 
Heller, Case No. 6,339. 

A discharge will be denied until the amend- 
ment of the schedule so as to set out an inter- 
est in expectancy omitted by the bankrupt. — 
Connelly's Case, Case No. 3,110. 

The case will be referred back to the register 
where the bankrupt has omitted from his sched- 
ule, as outlawed, claims of creditors who had no 
notice of the proceedings. — In re Cushman, Case 
No. 3,512. 

(F) PROCEEDINGS IN OPPOSITION TO 
DISCHARGE. 

§ 564. Po-wers and duties of register. 

Where a creditor opposes the discharge, the 
register must make a certificate of his proceed- 
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iiigs, and return the papers into court. — In re 
Hughes, Case No. 6,841. 

Whether the bankrupt is entitled to a dis- 
charge is a question which cannot be certified, at 
the instance of a creditor, to the court by the 
register under Act 1867, § 6.— In re Mawson, 
Case No. 9,317. 

A register has no authority to decide ques- 
tions arising upon objections properly urged 
against a bankrupt's discharge. Whether ob- 
jections are sufficient or insufficient, the register 
must, notwithstanding, proceed with the case. — 
In re Puffier, Case No. 11,459. 

§ 565. "WTxo may oppose discharge. 

Any creditor whose debt is provable may op- 
pose the discharge, although the debt has not 
been proved. — In re Butelle, Case No. 1,705; In 
re Shepard. Id. 12,750; In re Murdock, -Id. 9,- 
939; In re Smith, Id. 12.977. CONTRA, see 
In re Cohans, Case No. 2,939b; In re King, Id. 
7,784; In re Burk, Id. 2.156; In re Levy, Id. 
8,297; In re Brisco, Id. 1,886. 

No other persons can oppose the discharge. — 
In re Boutelle, Case No. 1,705. 

Any one interested in the administration of 
the effects of the bankrupt may object, under Act 
1841, though technically he is not a creditor.— In 
re Book, Case No. 1,637. 

A creditor may come in at any time before the 
hearing of the petition for a discharge, to prove 
his claim and file objections. — ^In re Longest, 
Case No. 8,485. 

Claims against a bankrupt cannot, as a matter 
of course, be proven to bar his discharge at any 
time subsequent to the day fixed for the credit- 
ors to show cause against the discharge. — Hester 
V. Baldwin, Case No. 6,438. 

After time for hearing application for dis- 
charge is expired, and a creditor proves his debt, 
he cannot be heard in opposition to such dis- 
charge, or have his debt counted among the 
claims proved, so as to affect it. — ^In re Borst, 
Case No. 1,666. 

Creditors who have not proved their claims 
until after the day fixed for showing cause 
against a discharge can then object to the dis- 
diarge only on the ground of fraud. — ^In re Bal- 
mer, Case No. 820. 

A debt proved in the firm name of A., B., C. 
& Co. cannot be the foundation of proceedings 
in opposition by B., C. & Co. — ^In re Palmer, 
Case No. 10,682. 

Specifications in opposition filed by other than 
the attorneys appointed by the creditor, where 
there has been no lawful substitution, will be 
overruled.— In re Palmer, Case No. 10,682. 

A creditor cannot oppose a baukrupt's dis- 
charge on the ground that the bankrupt, with 
intent to prefer such opposing creditor, made an 
assignment for his benefit, he having knowledge 
of such purpose, as such creditor cannot receive 
aid from his own wrong. — ^In re Jones, Case No. 
7,452. 

A former partner of the bankrupt cannot ob- 
ject to the latter's discharge on the ground that 
he failed to keep a cash account, except as to 
matters occurring after the dissolution of the 
partnership, where it appears that such credit- 
or had knowledge of the manner in which the 
business of the partnership was run. — In re Saw- 
yer, Case No. 12,394. 

Creditors who have agreed that the bankrupt's 
property shall be transferred by the assignee to 
a certain person, to be distributed according to 
the terms of a previous general assignment for 
creditors, are estopped from setting up such as- 
signment in bar of the discharge. — ^In re Schuy- 
ler, Case No. 12,494. 

A conveyance by a merchant in failing cir- 
cumstances to his wife will not ordinarily be 



sui)ported on the ground that many years pre- 
viously she, without security, advanced him mon- 
ey, under a verbal promise of repayment, which 
money he invested in his own name, and iised to 
obtain credit in his business. But where, on a 
creditors' bill, brought in the name of a cashier 
of a bank, such conveyance was sustained by a 
state supreme court, the bank is estopped to op- 
pose the discharge of the husband in bankruptcy 
on that ground. — In re Antisdel, Case No. 490. 

A person having an equitable claim against the 
estate may oppose the discharge under Act 1841. 
—In re Tebbetts, Case No. 13,817. 

A person having a contingent and unliquidated 
claim not capable of being proved as a debt 
comes within the class of "otier persons in in- 
terest" (Act 1841, § 4), and may show cause 
against a discharge. — ^Ex parte Traphagen, Case 
No. 14,140. 

A mortgagee of the bankrupt is entitled as a 
creditor to take part in the proceedings, not- 
withstanding an assignment of the mortgage to 
a third person to secure a debt, and a general 
assignment of all his property to a receiver ap- 
TM)inted in suit against him. — In re Ely, Case No. 
4,428. 

Copartnership creditors, being entitled to the 
individual assets of one copartner, who has no 
individual creditors, may oppose his discharge. — 
In re Leavitt, Case No. 8,169. 

A judgment recovered pending bankruptcy pro- 
ceedings in a suit begun before, and based upon 
a provable debt, is released by a discharge; there- 
fore a creditor holding such judgment has an in- 
terest in the question of discharge and a right to 
be heard thereon.— In re Stansfield, Case No. 
13.294. CONTRA, see In re Gallison, Case No. 
5,203. ' 

Where a. creditor, who has obtained judgment 
for his debt after an adjudication against his 
debtor, has proved his debt, and afterwards ob- 
tained an unconditional judgment, and takes out 
execution, and appeared to oppose the discharge, 
no one having moved to expunge his proof, he 
will be heard against the discharge on filing a 
stipulation to cancel his judgment if the dis- 
charge should be granted.— In re Gallison, Case 
No. ■5,203. 

Creditors of debts contracted before January 1, 
1869, cannot oppose a discharge as to debts con.- 
tracted since that date.— In re Pierson, Case No. 
11.154. 

§ 566. Contesting riglit to oppose dis- 
cliarge. 

An exception to the competency of a creditoi- 
to present objections to the discharge, on the 
ground that he had not proved his debt, should 
be taken before the court when the objection 
was offered, and if presented for the first time 
to the commissioner he may disregard the same. 
(Act 1841).— In re King, Case No. 7,784. 

Both the bankrupt and creditors who have 
duly come in under the law may contest the 
right of a creditor who has not proved his debt 
to oppose the bankrupt's discharge.- In re Co- 
hans, Case No. 2,959b. 

§ 567. Intervention and substitution. 

, Creditors will not be allowed to intervene, 
after the return day, to prosecute specifications 
filed by a creditor whose claim was stricken out 
after the filing of such specifications.— In re Mc- 
Donald, Case No. 8,753. 

Where a creditor has duly filed specifications 
of opposition to the discharge, and is about to 
withdraw them", other creditors may be sub- 
stituted and carry on the opposition. — ^In re 
Houghton, Case No. 6,730. 

§ 568. Appearance of creditor. 

A creditor cannot oppose the discharge unless 
he enter his appearance in opposition thereto 
within the day appomted for showing cause 
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against the petition therefor. — ^Tn re Sutherland, 
Case No. 13,640; In re Smith, Id. 12,985. 

An appearance for a creditor, entered on an 
adjourned day of the hearing on the order to 
show cause, after several previous adjournments, 
is not too late. — In re Seabury, Case No. 12,573. 

§ 569. SpecifLcations in opposition— Time 
to file. 

No objection to any proceedings can be con- 
sidered an opposition to the discharge until appU- 
■cation is made for a discharge. — In re Hill, Case 
No. 6,481. 

A creditor vrho has proved his claim n;iay, at 
any time thereafter, and before the expiration 
of the time limited by rule 24 of the general 
orders in bankruptcy, file specifications of the 
grounds of his opposition to a bankrupt's dis- 
charge. — In re Baum. Case No. 1,116. 

Creditors' specifications of grouuds of opposi- 
tion to a discharge, filed with the register on 
the day after the final hearing, are not filed in 
accordance with the provisions of Act 1807, and 
will not be considered. — In re Buxbaum, Case 
No. 2,259. 

A creditor who has not entered his opposition 
and filed his specifications within a proper time 
and according to rule cannot oppose the dis- 
charge.— In re McVey, Case No. 8,932. 

The district court has discretion to enlarge the 
time for entering appearance and filing specifi- 
cations in opposition, as well after as before the 
expiration of the time allowed by rule 24. — In 
re Levin, Case No. 8,291; In re .Jacobs, Id. 
7,160. 

The time to file objections to a discharge 
should be kept open by adjournments until full 
opportunity is given for the examination of the 
bankrupt and witnesses.— In re Seckendorf , Case 
No. 12,600. 

In tlie ease of an adjournment on the return 
day of the order to show cause why the bank- 
rupt should not be discharged, the time to file 
specifications of objection will run from the ad- 
journed day. — In re Tallman, Case No. 13,740. 

Where creditors, against whose claim a pro- 
test has been filed by the bankrupt, apply to the 
register, on petition alleging fraud in the bank- 
rupt's proceedings, for an order directing the ex- 
amination of the bankrupt and of witnesses, and 
the extending of time to show cause against the 
<Iischarge until the examination, such order 
should be granted, under Act 1807, § 26. — ^In re 
Belden, Case No. 1,238. 

It is discretionary with the court to penuit 
opposition to the discharge after the return day 
of the order to show cause, where the proceed- 
ings have been adjourned for other purposes. — 
In re Houghton, Case No. 6,730. 

Specifications in opposition inadvertently omit- 
ted to be filed withm 10 days after the retiirn 
day to show cause may be filed nunc pro tune. — 
In re Grefe, Case No. 5,794. 

§ 570. — Form and contents. 

Objections filed against the decree of bank- 
ruptcy cannot, without an express order at the 
time, be continued and employed against the ap- 
plication for a discharge. — In re Livermore. Case 
No. 8.404. 

Specifications of opposition to the discharge 
must be in writing, and must disclose the name 
of the opposing creditor or creditors. — In re 
Shoemaker, Case No. 12,799. 

Tlie strictness of common-law pleading is not 
required in specification opposing discharge, but 
the bankrupt is entitled to such particularity as 
will give him reasonable notice of what is in- 
tended to be proved against him. — ^lu re Smith, 
Case No. 12,985. 

Under Act 1867, allegations in opposition to 
discharge are not sufficient when they simply 
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follow the words of the statute. They must 
be as exact as the specifications in nr> '.aaict- 
ment— In re Butterfield, Case >^c. 2,i47. 

No intendment will be made in favor of the 
pleader. The construction is more strict than m 
common-law proceedings. — ^In re Butterfield, 
Case No. 2,247. 

Specifications of objections to a discharge fur- 
nish no ground for refusing it which are merely 
the language of Act 1867, § 29. and are so 
vague and general that it is impossible for the 
court or bankrupt to ascertain from them what 
specific acts or omissions are relied on by the 
opposing creditors.— In re Sou, Case No. 13,174, 

; Vague and general specifications filed in oppo- 
sition to a discharge, reciting fraud, etc., will be 
disregarded. The creditor must specify the par- 
I tioular. matter of which he complains. — In re 
' Hill, Cases Nos. 6,481, 6,482; In re Dreyer, Id. 
; 4.082; In re Tyrrel, Id. 14,314; In re Hansen, 
i Id. 6,039; In re Connell, Id. 3,110; In re Con- 
diet, Id. 3,094. 

^ In order to enable an opposing creditor to ob- 
1 tain an order for trial xmder Act 1867, § 31, the 
■ specification of objections must be sufficiently 
definite to enable the court to see that there ex- 
ists a fair question of fact necessary to the de- 
termination upon evidence outside of the paper. 
—In re Waggoner, Case No. 17,037. 

Where an objection to a discharge rests on 
facts, there must be a specification, in order that 
the bankrupt may produce evidence for the pur- 
pose of the trial on the question of facts. — In re 
White, Case No. 17,533. 

Specifications opposing a discharge must par- 
ticularize facts constituting the grounds of op- 
position, setting forth time, place, person, etc. — 
In re Eidom, Case No. 4,314. 

Specifications of opposition under Act 1867, 
§ 31. and general order No. 24, must be as 
specific as the grounds for avoiding a discharge 
required by § 34 of such act.— In re Rathbone, 
Case No. 11,580. 

False swearing, if alleged, must be charged to 
have been willful.— In re Smith, Case No. 12,985, 

A specification alleging that the bankrupt 
fraudulently neglected, or willfully omitted, to 
include certain specified property in his schedules, 
is insufficient, without an accompanying allega- 
tion of willful false swearing. — In re Keefer, 
Case No. 7,636. 

Specifications alleging concealment of property 
i should specify the property, and that the omis- 
t sions from the schedules were willful, fraudu- 
lent, or negligent. — ^In re Beardsley, Case No. 
1,183. 

An allegation that the bankrupt in May, 1865, 
removed a part of his property from the dis- 
trict, with intent, etc.. is too vague and general. 
—In re Burk, Case No. 2,156. 

A specification which simply charges that the 
bankrupt concealed his estate and effects, and 
concealed and removed, altered, and destroyed 
the books and writings relating thereto, is insuffl- 
cient.— In re Condict, Case No. 3,094. 

Specifications stating that the bankrupt has 
placed his property in the hands of his wife, and 
withheld his books, papers, and documents, arc 
too general, unless intended to apply to all his 
property, books, papers, and documents. — In re 
Hill, Case No. 6,482. 

Specifications of opposition merely charging 
concealment, transfer, etc., of property by the 
bankrupt, without specifying the property, are 
too vague. — In re Mawson, Case No. 9,318. 

An^allegation, in specifications of opposition to 
discharge, of destruction, mutilation, and falsi- 
fication of papers and documents showing his 
business and financial transactions by the bank- 
rupt, is defective, unless an intent to defraud 
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creditors is averred.— In re Marston, Case No. 
■9,142. 

Charges in a specification of objection to dis- 
charge, in general terms, of the destruction and 
removal of hooks and papers to defraud cred- 
itors, and of procurement of certain creditors' 
dissent by pecuniary consideration, are too vague. 
—In re Freeman, Case No. 5,082. 

A specification of opposition stating that the 
TDankrupt procured the assent of certain cred- 
itors, -without stating that he did so by means 
•of a pecuniary consideration, is insufficient. — in 
re Mawson, Case No. 9,318. 

In the specifications against discharge, where 
fraudulent payments are charged, it is not nec- 
-essary to state that the persons receiving such 
payments were creditors.— In re Smith, Case No. 
12,985. 

§ 571. — — Issues and proof. 

Until the bankrupt has made full and suffi- 
cient disclosure, the assignees or creditors cannot 
be required to specify objections, or definitely 
abide by objections which have been specified.— 
In re Long, Case No. 8,477. 

A specification in opposition that the bankrupt 
■concealed the title to land is not sustained by 
proof of the omission of an equity of redemption 
from his schedule.— In re Moore, Case No. 9,751. 

An allegation that the bankrupt "is entitled" 
to certain real estate helcL sufficient to show that 
be was guilty, under section 29, of negligence, 
In delivering to the assignee property belonging 
.to him. — In re Eathbone, Case No. 11,580. 

The creditors cannot give proof of other pay- 
ments than those mentioned in the specification, 
as alleged fraudulent preferences. — ^In re Kosen- 
feld. Case No. 12,057. 

Specification averring want of proper books of 
account showing receipt and disposal of money 
will admit evidence of want of cash book. — In 
re Bellis, Case No. 1,275. 

I 572. "— Amendment. 

The court has discretionary power to permit 
amendment of defective specifications. — In re 
Bellis, Case No. 1,275; In re Jacobs." Id. 7,160. 

Leave to amend defective specifications will 
not be granted on application after lapse of a 
month from the granting of the discharge.- In 
re Mclntire, Case No. 8,823. 

% 573> Demurrer and exceptions "by 
bankrupt. 

When the grounds of opposition are insuffi- 
cient in law to prevent the discharge, the bank- 
rupt may demur to the specification thereof. — 
In re Burk, Case No. 2,156. 

All objections to specifications should be raised 
by the exceptions first filed.— In re Duncan, Case 
No. 4,133. 

The sustaining of exceptions to specifications 
in certain respects will be deemed a disallowance 
of them in all other respects preventing their re- 
newal, in the absence of an amendment mak- 
ing the specifications substantially different from 
the former ones. — ^In re Duncan, Case No. 4,133. 

^ 574. Kemedy on failure to prosecute 
petition. 

A creditor who has duly appeared in opposi- 
tion cannot move to dismiss the petition for 
want of prosecution, but should move to set it 
•down for hearing.— In re Sutherland, Case No. 
13,640. 

■§ 575. Taking; testimony. 

After specifications of objection are filed, fur- 
ther proof may be taken by either party if de- 
•sired, by a reference to the register. — ^In re Hill, 
<3ase No. 6,482. 

Where specifications have been filed, and the 
creditors move for leave to take testimony, the 
^ourt will not on such motion pass upon the ques- 



tion whether the secret possession of property 
fraudulently assigned before the bankrupt act 
would amount to a fraud under Act 1867, § 29.— 
In re ^loore, Case No. 9,749. 

§ 576. Burden of proof. 

The burden of proof is upon the opposing cred- 
itor to establish the grounds of opposition. — In 
re O'Kell, Case No. 10,475. 

Where the bankrupt has taken the oath re- 
quired by Act 1867, § 29, the creditor filing speci- 
fications has the burden of showing that he has 
forfeited his right to a discharge.— In re Hill, 
Case No. 6,482. 

The burden is on the creditor to prove that a 
debt included in the schedule and not proved 
was false or fictitious.— In re Orcutt, Case No. 
10,550. 

Before the bankruptcy of one who had an in- 
terest in a business from which he received half 
of the profits as compensation, notes given by 
the owner were paid out of the proceeds of the 
business. Held, that the burden was on the 
creditors to show that the notes were paid out 
of the net profits, in which the bankrupt had an 
interest.— In re Beardsley, Case No. 1,184. 

§ 577. AdmissibiUty of evidence. 

The bankrupt's swcrn answer in chancery is 
evidence against him in bankruptcy.— Anony- 
mous, Case No. 463. 

Separate depositions made by "bankrupt part- 
ners in an equity suit brought by the assignee 
against them and others are inadmissible against 
each other.- In re Leland, Case No. 8,232. 

A deposition by the bankrupt in a suit by 
the assignee against him and others, and the 
decree therein, are admissible against the bank- 
rupt upon a proceeding by him for his dis- 
charge.— In re Leland, Case No. 8,232. 

Proceedings by the assignee in a suit against 
third persons are inadmissible as evidence 
against the bankrupts in proceedings for a dis- 
charge. — ^In re Leland, Case No. 8,232, 

§ 578. Weiglit and sufficiency of evi- 
dence. 

A specification charging willful false swearing 
in the bankrupt's examination must be proved 
beyond a reasonable doubt. Evidence of verbal 
admissions is not sufficient.— In re Moore, Case 
No. 9,751. 

Where 11 objections to a discharge are filed 
and pressed by opposing creditors, and under 
each an issue of fact is raised, and evidence 
and argument submitted, the opposing creditors 
having established a prima facie case of fraud, 
the petitioner is not entitled to his discharge. 
— ^In re Doyle, Case No. 4,052. 

Where specifications in opposition to a dis- 
charge allege that the bankrupt has concealed 
property in the hands of his brother, and the 
only evidence in support thereof is the testi- 
mony of the bankrupt and his brother from 
which badges and indicia of fraud are deduced, 
and sudh testimony is not overborne by positive 
testimony, the specification will be sustained 
and a discharge refused. — In re Goodridge, 
Case No. 5,547. 

A decree in a suit in a state court between 
a creditor and defendants, of whom the bank- 
rupt was one, declaring a conveyance by the 
bankrupt void as in fraud of creditors, is not 
conclusive when such conveyance is set up by 
the creditor in bar of the discharge. — ^In re 
Sumner, Case No. 13,607. 

§ 579. Trial by jury. 

On trial by jury" to determine the right of a 
bankrupt to a discharge and certificate, the op- 
posing creditor has the affirmative of the issue, 
and has consequently the right to begin. — ^Anon- 
ymous, Case No, 464. 

Creditors are entitled to a jury trial where 
they allege that the bankrupt, being insolvent, 
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and in contemplation of banlivuptcy, had made 
a fraudulent preference, without previously spe- 
cially praying a jury trial. — ^In re Lawson, Case 
No. 8,151. 

The trial of objections to the discharge of 
partners may be joint, but the verdicts and de- 
crees must be several. — ^In re George, Case No. 
5,325. 

§ 580. Competency of VTitnesses, 

^^'here the testator devised to the bankrupt 
the notes and obligations held against him, the 
executor must be considered as standing in the 
place of the bankrupt, and he may be a .witness 
against him, if called by the objecting creditors 
upon a proceeding for a discharge. — In re Per- 
ley, Case No. 10,992. 

A creditor of a voluntary bankrupt is a com- 
petent witness for other creditors opposing the 
bankrupt's discharge.— In re Day, Case No. 
3,671a, 

§ 581. Hearing and determination. 

Hearing on specification of grounds of oppo- 
sition is essentially different from hearing of 
application for discharge. — ^In re Borst, Case 
No. 1,666. 

When the specifications are not sustained by 
the proofs, a discharge will be granted when- 
ever the register shall certify that the bankrupt 
has conformed to the requirements of Act 1867. 
—In re Harris, Case No. 6,112. 

§ 582. "Waiver. 

Strict diligence by the creditors will be en- 
forced in supporting opposition to a discharge, 
and an omission to take the appropriate steps 
within a reasonable time will be deemed a waiv- 
er of the objections. — In re Livermore, Case 
No. 8,404. 

(G) GROUNDS OF OPPOSING OR ACTS 
BARRING DISCHARGE. 

§ 583. In general. 

To make out a case against the bankrupt to 
justify the court in refusing him his discharge 
and certificate, under Act 1841, there must ap- 
pear by indisputable evidence some act of fraud, 
willful concealment of property, etc., or facts 
from which such a deduction would be plain and 
palpable.— In re Banks, Case No. 958. 

The acts enumerated in Rev. St. § 5110, are 
not in the nature of offenses or forfeitures of 
the right to a discharge, but are rather in the 
nature of violations of conditions precedent. — 
In re Seeley, Case No. 12,628. 

Where creditors do not oppose discharge, the 
court will not of its own motion refuse it, not- 
withstanding commission of acts barring it. — 
In re Antisdel, Case No. 490; In re Clark, Id. 
2,812. CONTRA, see In re Sohoo, Case No. 
13,162; In re Wilkinson, Id. 17,667. 

§ 584. Transactions Tjef ore passage of 
liankriiptcy acts. 

Fraud consummated under an assignment for 
benefit of creditors before, and not in contem- 
plation of, the passage of the act (1841), does 
not bar a discharge.— In re llacFarlan, Case 
No. 8,787. 

A general assignment before the passage of 
Act ISil, with preference of fictitious debts, 
will not operate as a bar to the bankrupt's dis- 
charge. — In re Delavan, Case No. 3,758. 

The second proviso, in Act 1841, § 2, is to be 
read as if pointed thus: "In case it shall be 
made to appear to the court, in the course of 
the proceedings in bankruptcy, that the bank- 
rupt, his application being voluntary, has, sub- 
sequent to the first day of January last, or at 
any other time, in contemplation of the passage 
of a bankrupt law, by assignment or otherwise, 
given or secured any preference," etc., "he 



shall not receive a discharge," etc. — ^In re Ir- 
wine. Case No. 7,086. 

Fraudulent transfers before the passage of 
the act (Aug. 19, 1841) are no bar to a dis- 
charge under §§ 2, 4.— In re Amory and Leeds, 
Case No. 386b. 

Transactions occurring before the passage of 
Act 1867, unless otherwise specially limited by 
section 29, may be specified as grounds of op- 
position to a bankrupt's discharge. — In re Cre- 
tiew. Case No. 3,390. CONTRA, see In re 
Moore, Case No. 9,751; In re Keefer, Id. 7,636. 

A fraudulent conveyance made, or a fraudu- 
lent preference given, before the passage of the 
bankrupt act, is a good ground for refusing a 
discharge under Act 1867. S 29.— In re Huss- 
man, Case No. 6,951. CONTRA, see In re- 
HoUenshade, Case No. 6,610; In re Rosenfield, 
Id. 12,058. 

§ 585. "Want of gnrisdiction. 

The application for a discharge in a voluntary 
proceeding may be opposed on the ground of 
want of jurisdiction by reason of the absence 
of jurisdictional averments in the petition. — ^In 
re Penn, Case No. 10,926. 

The discharge cannot be opposed on the 
ground that the facts stated in the petition as 
to the length of petitioner's residence within 
the district are not true. — ^In re Ives, Case No. 
7,115. 

§ 586. False swearing — In general. 

False testimony in the examination, and false 
statements in the schedule, must be alleged to> 
have been willfully false, to bar a discharge. — 
In re Rathbone, Case No. 11,580. 

Erroneous allegations in bankrupt's petition 
are not a sufiicient objection to his discharge, 
unless sworn to with knowledge of their falsitj-. 
—In re Burk, Case No. 2,156. 

Slight inaccuracies and a want of recollection 
will not warrant the belief of willful false 
swearing or false entries, where the bankrupt, 
a speculator in stocks, was obliged to rely most- 
ly upon statements of his brokers. — In re Wood- 
ward, Case No. 18,001. 

§ 587. As to property. 

The bankrupt is only bound to set forth in 
his schedule such property as he has a right or 
interest in at the time of petitioning. — ^Ex parte 
Robertson, Case No. 11,921. 

Property, the right or interest in which has 
passed out of the petitioner prior to petitioning, 
whether by negligence, extravagance, gaming, 
donation, or fraud, need not be set forth in the 
schedule. — Ex parte Robertson, Case No. 11,- 
921. 

A voluntary conveyance by an insolvent prior 
to Act 1841, under circumstances rendering it 
fraudulent as to creditors, nevertheless devests 
the interest of the grantor, so that he need not 
set it forth in his inventory.— In re McCarty, 
Case No. 8,684. 

The omission to schedule judgments obtained 
on notes of the bankrupt, sued on in the name- 
of the third person, where fraudulently done, 
will defeat a discharge. — ^In re Perley, Case Nov 
10,992. 

Interest in the business of another, which the 
bankrupt conducts in his own name, receiving 
half of profits as compensation, is not property 
to be set out in his inventory as a bankrupt. — 
In re Beardsley. Case No. 1,184. 

The failure to schedule corporate stock stand- 
ing in the name of another, in which the bank- 
rupt had no interest, and tlfe transfer of the 
same, made without collusion or fraud, will not 
prevent a discharge. — ^In re Penn, Case No. 10.- 
929. 

Where the husband's equitable interest in his 
wife's property has been sold on execution, it 
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is not a false swearing for him to state that he 
has no interest or estate in such property. — ^In 
re Hummitsh, Case No. 6,866. 

The omission to schedule property purchased 
by the bankrupt's wife on execution sales (with 
her separate funds) by judgment creditors will 
not bar a discharge.— In re Pomeroy, Case No. 
11,258. 

The omission from the schedule of the 
amount of money in the hands of a receiver ap- 
pointed in a state court suit for an accounting 
between the bankrupt and his partner is no 
ground for refusing a discharge. — ^In re Shoe- 
maker, Case No. 12,799, 

A failure to insert in the schedule property 
fraudulently conveyed is not a false swearing 
where a receiver of all the bankrupt's property 
has been appointed by the state court, as what- 
ever title the bankrupt had in such property 
had passed to the receiver.^In re Freeman, 
Case No. 5,082. 

A discharge will be refused, where the bank- 
rupt has sworn that he has no assets, when he 
has concealed his property derived from profits 
in the firm by having his interest held in his 
wife's name.— In re Kathbone, Case No.- 11,583. 

A bankrupt doing business in his wife's name 
is guilty of fraud in placing property in her 
name, where it appears that she was without 
means when he married her, a few years be- 
fore, and had inherited no property, and where 
he does not include such property in his inven- 
tory, which he has sworn to, his discharge will 
be refused.— In re Hill, Case No. 6,483. 

Growing crops unmatured must be entered on 
the schediile of personal property. — In re 
Sehumpert, Case No. 12,491. 

The concealment of assets and false swearing 
in the affidavit connected with the schedule 
must appear to have been intentional, to pre- 
clude a discharge.— In re Wilson, Case No. 17,- 
783; In re Wyatt, Id. 18,106. 

The bankrupt is not chargeable with false 
swearing or fraud in omitting from his schedule 
a judgment held by him which he honestly re- 
gards as worthless, or in unintentionally omit- 
ting a debt which he considers of value as an 
asset— In re Winsor, Case No. 17,885. 

An erroneous claim of certain articles men- 
tioned as exempt does not afEect the truth of 
the aifidavit to the schedule which states that 
it contains a statement of all the bankrupt's 
estate.— In re Whetmore, Case No. 17,508. 

§ 588. •— As to iudelitedness. 

The omission of a particular debt from the 
schedule, unless intentional and fraudulent, will 
not bar a discharge.— -In re Tebbetts, Case No. 
13,817. 

The omission to include worthless debts in 
the schedule will not bar a discharge.— In re 
Pearce, Case No. 10,873. 

A willful omission to state a debt due from 
the bankrupt in his schedule is ground for re- 
fusing a discharge. — ^In re Kallish, Case No. 
7,599. 

Where a bankrupt, in pursuance of an ar- 
rangement with a certain creditor, omits his 
debt from his schedule, such creditor will not 
be permitted to object to the bankrupt's dis- 
charge on that ground.— ^In re Whetmore, Case 
No. 17,508. 

The omission from the schedule of the names 
of creditors who did not intend to take divi- 
dends with trade creditors will not bar a dis- 
charge.— In re Needham, Case No. 10,081. 

§ 589. Concealment of property, etc. 

The concealment denounced by Act 1867, § 
29, embraces a concealment of title to property, 
as well as the hiding from view of the property 
itself.— In re Hussman, Case No. 6,951, 
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The bankrupt's omission to include all his- 
property in the schedule is not of itself cause- 
for refusing a discharge, but such omission 
must be for purposes of concealment or fraud. 
—In re Smith, Case No. 12,995. 

Where a bankrupt, prior to the passage of 
Act 1841, causes notes to be sued in the name 
of a third person, and in his schedule makes no 
mention of the property, the court will consider 
such third party as trustee of the bankrupt, to- 
the amount of his interest in the property. — 
In re Periey, Case No, 10,992. 

The failure to schedule property in which the 
bankrupt did not at the time know that he had 
a substantial interest will not prevent a dis- 
diarge. There must he an intention to conceal 
the property.— In re Parker, Case No. 10,720. 

The absence of a certain note from the sched- 
ule is no ground of refusing a discharge, where 
it is doubtful if the bankrupt has any interest 
therein, and there is no concealment. — ^In re- 
Murdock, Ca.se No. 9,939. 

A bankrupt is guilty of concealment in not 
including in his schedule property conveyed to- 
him in fraud of the creditors of the grantor. — 
In re O'Bannon, Case No. 10,394. 

Where a bankrupt has property in his posses- 
sion, and has the use of it as his own, and will- 
fully omits it from his schedules and keeps it 
from his assignee, it is not answer to a charge 
of concealment thereof that the property be- 
longed of right to his assignees under an earlier 
assignment -in insolvency, under the laws of 
the state of his residence.— In re Beal, Case No. 
.1,156. 

Where the bankruptfs wife is made a partner 
in a business transacted without capital, by pur- 
chasing from a member an interest which he had 
previousl;^ purdiased from the bankrupt, who 
all the time continues in the employ of the- 
firm, receiving a percentage of profits in lieu of 
salary, the arrangement is fraudulent, and a 
discharge will be refused for concealment of 
the bankrupt's interest in the business.^In re- 
Bathbone, Case No. 11,581. 

It is a concealment, within Act 1867, § "29, for 
the bankrupt, having knowledge of the existence- 
of his books, and of their place of deposit, to 



refuse to give them to his assignee, and to 
deny their existence. — ^In re Hammond, Case 
No. 5,999. 

A bankrupt having actual possession of joint 
estate and joint books of account must disclose- 
them to his separate assignees. — ^In re Beal, 
Case No. 1,156. 

Declarations of a debtor, at the time of his- 
failure, that he has means to pay all his debts, 
are not sufficient, by themselves, to show a- 
fraudulent concealment of assets.— In re Dela- 
van, Case No. 3,758. 

The failure of a member of a bankrupt firm, 
to file a schedule of his personal property is- 
no ground of refusing a discharge to the other 
members.— In re Scofield, Case No. 12,509. 

A discharge is not barred by the bankrupt's- 
having concealed himself to avoid being arrested, 
such act not being of a fraudulent character. 
Act 1841.— In re Ely, Case No, 4,429. 

§590. TJTaste. 

A discharge will not be refused because the- 
bankrupt has, before petition filed, misused and' 
wasted his estate, and made fraudulent pur- 
chases.— In re Rogers, Case No. 12,001. 

Bankrupts 1ield> not in complicity with uncle- 
having entire charge of business, who wasted a 
capital of $120,000 in 22 months, and became- 
their debtor to the amount of ?640,000.— In re- 
Beatty, Case No. 1,196. 

§ 591. Procuring property to Tie seized. 

Where property of a bankrupt is subject to 

an attachment upon mesne process at the time- 
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he filed his petition, it is no objection to his 
discharge that he consented to the personal 
property being sold upon mesne process, or that 
he confessed judgment in the suit, it appear- 
ing that the debt was bona fide. — ^In re Reed, 
'Case No. 11,640. 

The procurement of the appointment of a re- 
ceiver in a state court suit held not to amount 
■to a fraudulent transfer of property. — ^In re 
Shoemaker, Case No. 12,799. 

Suffering an adjudication of bankruptcy by 
default is without prejudice to the right of 
discharge. — In re Lathrop, Case No. 8,105. 

§ 592. Mutilation of account books. 

A mutilation of books of account by a bank- 
rupt may be explained, and, where it appears 
that such miitilation was done without fraud, 
a discharge will be granted. — In re Nooman, 
'Case No. 10,291. 

§ 593. Kemoval of property from dis- 
trict. 

Removal of property from the district, with 
intent to defraud creditors, either before or 
since the passage of Act 1867, is good ground 
of opposition by one who was a creditor of the 
bankrupt at the time of such removal and could 
have been defrauded by it. — In re Burk, Case 
No. 2,156. 

An allegation of a consignment to one out of 
the district, in contemplation of bankruptcy, 
and with intent to keep the property from the 
assignee, is a sufficient charge of a removal 
of the goods from the district with intent to 
defraud creditors. — In re Hammond, Case No. 
5,999. 

§ 594. Preferences — ^In general. 

See, also, ante, §g 62-78. 214r-2o0. 

A retiring partner of an insolvent firm, re- 
•ceiving payment for his interest, is not a cred- 
itor (Act 1841, § 2j. Case No. 336b affirmed.— 
In re Amory and Leeds, Case No. 336c. 

It is no objection to disdiarge of a bankrupt 
that, at the time of filing his petition, he exe- 
-cuted a quitclaim deed of his real estate to a 
<;reditor, who had attached the same xmder a 
mesne process, it appearing that the real estate 
was previously incumbered to nearly its en- 
tire value. — In re Reed, Case No. 11,640. 

"Fraudulent preference," as used in item 9 
-of section 29 (Act 1867), means only a prefer- 
ence in fraud of the bankrupt act; that is, 
contrary to its provisions. — ^In re Rosenfield, Case 
:No. 12,058. 

Only those preferences which are forbidden 
and made void by Act 1867, § 35, and the clause 
-of § 29 which refers to preferences in contem- 
plation of bankruptcj'', are grounds for refusing 
the bankrupt's discharge. — In re Locke, Case No. 
8,439; In re Pierson, Id. 11,153. 

A fraudulent preference, under Act 1867, § 
29, which will bar a discharge, is not the 
same as a fraudulent preference under §§ 35, 
39.— In re Perry, Case No. 10,999. 

A preference may be given which will sub- 
ject the debtor to proceedings in bankruptcy, 
and yet be no bar to his discharge. — In re Pier- 
son, Case No. 11,153. 

Conveyances by an alien while residing 
abroad, made within six months of filing the 
petition, if they would be preferences under 
Act 1867 or if fraudulent at common law, will 
prevent a discharge. — In re Goodfellow, Case 
No. 5,536. 

A fraudulent preference, given by one mem- 
'ber of a copartnership without the knowledge, 
.authority, or consent of his copartner, does not 
bar a discharge to the latter. — In re Leavitt, 
'Case No. 8,169. 



§ 595. Intent of debtor. 

Not every payment made by an insolvent, 
aware of his insolvency, is an act of bankruptcy, 
under Act 1841; to make it so, it must be with 
the intention to give a preference to the partic- 
ular creditor. — Ex parte Garwood, Case No. 
5,258. 

ilere insolvency is not sufficient to show a 
payment to have been made in contemplation 
of bankruptcy. — ^lu re Rowell, Case No. 12,095. 

A payment to be voluntary must originate 
with the debtor; the first step being taken by 
him, and not by the creditor. — ^In re Rowell, 
Case No. 12,095. 

A voluntary conveyance by an insolv.ent in 
the ordinary course of business will not justify 
an inference that the transfer was made in con- 
templation of bankruptcy, without proof of facts 
justifying an inference that it was made with 
intent to defeat Act 1841. — In re Pearce, Case 
Xo. 10,873. 

A voluntary payment or transfer by an in- 
solvent debtor, made with the bona fide inten- 
tion and expectation of preventing bankruptcy, 
is not an unlawful preference (Act 1841). — In re 
Pearce, Case No. 10,873. 

Bona fide payment by an insolvent with no 
intention of giving a preference in satisfac- 
tion of judgment is not in fraud of Act 1841, 
if thereby the debtor is enabled to continue 
his business. — ^Ex parte Garwood, Case No. 
5,258. 

Preferences made in contemplation of the pas- 
sage of Act 1841 will bar a discharge there- 
under only when made with a view of getting 
tlie benefit of the act. — ^Ex parte Quackenboss, 
Cases Nos. 11,489, 11,490. 

Where a debtor irretrievably insolvent has 
failed, and stopped business, and when, under 
the immediate apprehension of being commit- 
ted to jail for debt by one of his creditors, he 
transfers a part of his property to another cred- 
itor, without any request or demand of the lat- 
ter, to an amount exceeding his debt, and 
becomes a voluntary bankrupt shortly after such 
transfer, an unlawful preference is created 
which will deprive the bankrupt of his discharge. 
Act 1841.— In re Pearce, Case No. 10,873, 

A discharge will be refused where a con- 
fession of judgment was voluntarily made by 
the bankrupt, contem])lating bankruptcy in or- 
der to compel a creditor upon whose farm the 
bankrupt resided to reduce his rent, and, if 
not, to defeat the debt of such creditor. — ^In 
re Chase, Case No. 2,624. 

The question of intent to give a preference 
is not conclusively decided by showing a known 
insolvency, though it may be inferred from 
such insolvency, in the absence of controlling 
evidence. — In re Locke, Case No. 8,439. 

The bankrupt's mere denial of intention of 
filing a petition, at the time of making a general 
assignment, is not sufficient to repel such pre- 
sumption arising from the fact of a petition 
being filed four days later. — In re Brodhead, 
Case No. 1,918. 

If the necessary effect of an act is to pre- 
fer one creditor, the intent to prefer is pre- 
sumed, though other motives co-operated to in- 
duce the act. — ^In re Batchelder, Case No. 1,098. 

Transfer of whole stock and book accounts 
to one creditor, three weeks before filing peti- 
tion, is a preference, though made under threat 
of legal process. — ^In re Batchelder, Case No. 
1,098. 

Discharge denied where bankrupt, with knowl- 
edge of his insolvency, took, for a note against 
a relative, property which became exempt under 
the state laws. — In re Leavitt, Case No. 8,169. 

Payments by a merchant to creditors, to pro- 
cure extensions, with the belief that he could 
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keep afloat, is not in fraud of Act 1867, § 29.— 
In re Brent, Case No. 1,832. 

■ A discharge will be refused in the case of a 
fraudulent preference, though the bankrupt had 
acted under advice of counsel, and the trans- 
feree had surrendered the goods without suit, 
it not appearing that the bankrupt had acted 
in good faith, believing he had a right to do 
what he did.— In re Finn, Case No. 4,795. 

Where the property of a debtor was attached 
without his knowledge by a hostile creditor, his 
omission to have himself adjudged a voluntary 
banknipt cannot have a retroactive effect, so 
as to supply an intent to give a preference by 
the attachment.— In re Belden, Case No. 1,240. 

The design to give a preference must be 
established as a fact, and where a bankrupt 
testifies that the cause of his bankruptcy was 
an unforeseen increase of indebtedness, occur- 
ring after payment made in full to certain cred- 
itors, the fact that it is shown that he was in- 
solvent at the time of such payment does not 
.establish the fact that bankruptcy was then 
contemplated. — ^In re Chapman, Case No. 2,601. 

Where members of a firm are also members 
of firms in a foreign country, which, being 
threatewed with legal proceedings, mortgaged 
their property for advances to carry on their 
business and to secure payment of prior debts, 
lield, that such transfers were not preferences. 
—In re White, Case No, 17,533. ' 

Where the necessary effect of a transfer is 
to prefer a creditor, and there is no attempt 
to explain away the inference of an intent to 
prefer, though the same is denied, the presump- 
tion of such intent will be held conclusive as 
a matter of law.— In re Sedey, Case No. 12,- 
628. 

Where the circumstances tend to show that 
the party did not intend to prefer the creditor, 
the question of actual intent must be left to 
the jury, though he was insolvent, and« the 
necessary effect of the payment was to prefer.-^ 
In re Seeley, Case No. 12,628. 

§ 596. — — KnoTO-ledge of creditor. 

The bankrupt must have designedly and in- 
tentionally given a preference; but the creditor 
receiving it need not have known that his debtor 
was insolvent. — In* re Gay, Case No. 5,279. 

A payment to a creditor out of the ordinary 
course of business, and within four months of 
filing the petition, by a debtor knowing himself 
to be insolvent, will prevent a discharge, al- 
though the preferred creditor had no knowledge 
or reasonable cause to believe the debtor to be 
then insolvent. Case No. 4,051 affirmed. — ^In 
re Doyle, Case No. 4,050. 

§ 597. — Insolvency. 

A trader is insolvent, within Act 1867, when 

he is unable to pay his debts as they fall due, 

in the ordinary course of business. — ^In xe Gay, 

Case No. 5,279; In re Doyle, Id. 4,050, af- 

. firming Case No. 4,051. 

A transfer by a debtor, when solvent, of an 
estate greatly in excess of the debt, for which 
credit was given on the debtor's books, where 
a settlement was not had until after the in- 
solvency of the grantor, is not a fraudulent 
preference.— In re Rosenfeld, Case No. 12,057. 

A preference is committed when a trader, 
knowing or' suspecting that he is insolvent, and 
must stop payment, pays or secures some cred- 
itors in full. — In re George, Case No. 5,325. 

To bar a discharge for having given a pref- 
erence, the bankrupt must have either contem- 
plated bankruptcy or insolvency, or in fact have 
been insolvent, and knew it, or had good grounds 
for believing it, and have acted on such belief. — 
In re Gay, Case No. 5,279. 

An assignment of a claim to secure a pre- 
existing indebtedness, made when insolvent, and 



forming no part of the transaction in whichj 
the indebtedness was created, is a fraudulent 
preference, barring a discharge. — In re Foster, 
Case No. 4,961. 

A pledge, payment, transfer, assignment, or 
conveyance made when a debtor's liabilities-- 
esceed his assets, and he has ceased to meet 
his indebtedness as it falls due, is an act of 
bankruptcy, and a sufficient ground for refusing 
a discharge (Act 1867, §- 29.)— In re Warner,, 
Case No. 17,177. 

§ 598. — Payments. 

The giving of instructions to a foreign agent 
to pay a particular creditor, not acted upon, 
is no ground for refusing discharge. — ^Ex parte- 
Garwood, Case No. 5,258. 

Payment of attorney's fees is not such a 
preference as will prevent a discharge. — In re- 
Sidle, Case No. 12,844. 

The payment by a bankrupt to counsel for 
services "rendered and to be rendered," without 
fraud, is no ground for refusing a discharge. — 
In re Rosenfeld, Case No. 12,057. 

An insurance made upon house and furniture, 
in pursuance of covenants in lease, is not a 
fraudulent preference, — ^In re Rosenfeld, Case- 
No. 12,057. 

Wliere expenditures are incurred by a debtor 
while insolvent, in support of his family, and 
the evidence is silent as to their character, the- 
court will not admit such expenditures as a 
ground for refusing a discharge,— In re Rosen- 
feld, Case No. 12,057. 

It is no objection to a discharge that the- 
wages of servants were paid after the passage 
of the act, where they were necessary family 
expenses. — ^In re Rosenfeld, Case No. 12,057. 

Where one who has ceased to be a trader, and 
has disposed of all his property many years be- 
fore Act 1867 was passed, but has not settled 
all his trade debts, and is living on his salary as- 
a clerk, pays his rent and some other necessary 
expenses monthly, without intending to become 
bankrupt, such payments are not fraudulent pref- 
erences, within section 29 of said act, of which- 
his trade creditors can take advantage in op- 
posing his discharge, though made within four 
months "of bankruptcy, and when the debtor 
knew himself to be insolvent. — In re Locke, 
Case No. 8,439. 

Payments in full of certain debts, a short time- 
before becoming bankrupt, appearing solely from 
the bankrupt's examination, will not prevent a. 
discharge, where there is no evidence to show 
that thev are fraudulent— In re Burgess, Case- 
No. 2,153. 

Payments made in the course of business by 
debtors who were insolvent when they com- 
menced business, and not in contemplation of 
bankruptcy, will not bar a discharge. — In re- 
Perry, Case No. 10,999. 

A payment by a surety of the bankrupt, with- 
out his knowledge, to an opposing creditor, Jield^ 
would not vitiate the discharge. — ^Es parte 
Briggs, Case No. 1,868. 

§ 599. -^— General assig^nment. 

. A general assignment in trust to pay creditors 
without preference, made a few days before tiie- 
filing of a petition against the bankrupt, will 
not bar a discharge under the act of lS4i.^In 
re Ely, 'Case No. 4,429. 

Creditors executing releases under terms of 
voluntary assignment are to be considered as- 
preferred over otfrer creditors, within meaning 
of provision denying discharge.— Aspinwall's- 
Case, Case No. 592. 

A general assignment for creditors without 
preferences, made 16 days before voluntary pro- 
ceedings commenced, and when a creditor was 
about to obtain a judgment, in the absence of 
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actual fraud, will not bar a discharge (Act 1867, 
§ 29).— In re Pierce, Case No. 11,141. 

A general assignment by an insolvent with- 
out preferences 10 months before filing petition 
in bankruptcy held to have been made m fraud 
of the bankrupt act, and to prevent a discharge. 
—In re Goldschmidt, Case No. 5,520. 

A general assignment for the benefit of cred- 
itors without preferences is an act of bank- 
ruptcv, and will defeat the discharge, m-espec- 
tive of the time when made.— In re Kasson, 
Case No. 7,617. 

Where an assignee under a voluntary general 
assignment by partners sets apart a portion of 
-the assets as exemptions to one of the partners, 
a. discharge was refused such partner.— In re 
Croft, Case No. 3,404. 
See, also, ante, §g 73, 249, 250. 

§600. Time of transfer, payment, 

etc. 

An assignment for the benefit of creditors by ' 
debtors after the passage of the bankrupt law, 
but before it took effect, will not prevent their 
discharge under the act of 1841.— In re Chad- 
wick, Case No. 2,569. 

The act of suffering a default in a case in 
which an attachment was made prior to the 
filing of the petition in bankruptcy is not the 
granting of an unlawful preference. Act 1841. 
—In re Rowell, Case No. 12,095. 

A conveyance made without concealment by 
the bankrupt to his wife more than 10 years be- 
fore the bankrupt act will not prevent a dis- 
charge, unless it appear that the property is 
held on a secret trust for him.— In re Murdoek, 
rCase No. 9,939. 

A fraudulent conveyance, within section 29, 
Act 1867, must be a conveyance made as re- 
quired bv section 35, within four or six months 
before the filing of the petition by or against 
the debtor.— In re Freeman, Case No. 5,082. 

The fraudulent preference or transfer which 
will bar a discharge must be such as is denomi- 
nated a fraud by the terms of the law, and par- 
ticularly described in Act 1867, § 35.— In re 
Harper, Case No. 6,085. 

A fraud at common law or under a state law 
will bar a discharge if committed so recently 
that it would affect any of the creditors who 
can come in under the bankruptcy. — In re Jones, 
Case No. 7,446. 

A mere preference given without contempla- 
tion of the proceedings in bankruptcy, and more 
than six months before the filing of the petition, 
IS no ground for withholding a discharge (Act 
1867).— In re Jones, Case No. 7,446. 

A discharge will be refused on specification 
of objections showing a transfer made in con- 
templation of bankniptcy more than 1,6, months 
before petition filed (Rev, St. 5128) .—In re 
Hannahs, Case No. 6,032. 

A conveyance constituting a preference made 
14 months before the commencement of bank- 
ruptcv proceedings will not prevent a discharge, 
as it cannot be said to have been made in con- 
templation of becoming bankrupt.— In re Wolf- 
skill, Case No. 17,930. 
See, also, ante, § 67. 

§ 601. Snrrender of preference. 

A preference cannot be set up in bar of the 
discharge where the creditor abandons his se- 
curitv, and is admitted to prove the debt (Act 
1867^! § 23).— In re Connor, Case No. 3,118. 

A bankrupt, claiming want of knowledge of 
liis insolvency at time of couTeying property to 
his wife, four months prior to voluntary pro- 
ceedings, who does not repair his error, is not 
entitled to discharge.— In re Adams, Case No. 
43. 



§602. Losses "by gaming. 

Loss of property by gaming will bar a dis- 
charge, though it was acquired by gaming. — ^In 
re Marshall, Case No. 9,123. 

§ 603. Admission of false deM. 

Putting a fictitious debt upon the schedules 
of the bankrupt is admitting the same, within 
the meaning of Act 1841.— In re Delavan, Case 
No. 3,758. 

Under Act 1867, § 29, the including by the 
bankrupt of a false or fictitious debt in his 
schedule will prevent a discharge, though the 
debt is not proved.— In re Orcutt, Case No. 
10,550. 

In order to bar a discharge because of a false 
affidavit of indebtedness, it must appear that 
the bankrupt knew that the claim was false. — 
In re Blumenthal, Case No. 1,575. , 

§ 604:. Pailnre to keep books of account 
—In general. 

Under Act 1867, § 29 (Rev. St. § 5,110), pro- 
viding that a merchant or tradesman who has 
not, subsequently to the passage of the act, 
kept proper books of account, shall not be en- 
titled to a discharge, a merchant who has fail- 
ed to keep proper books of account is not enti- 
tled to a discharge in bankruptcy, although the 
fault is wholly with his bookkeeper. The law 
puts upon the merchant the duty of seeing that 
the books are properly kept.— In re Hammond, 
Case No. 5,999. 

A failure to keep proper hooks of account is 
no ground for denying discharge where the 
bankrupt carried on a cash business, and had no 
debts, assets, or capital outstanding. — In re 
Keach, Case No. 7,629. 

A discharge will not be granted where the 
bankrupt, being a merchant or trader, has failed, 
since the passage of the act of 1867, to keep 
proper books of account. — In re Bound, Case 
No. 1,697. 

' Failure to keep an account of cash business 
and of dealings with creditors for more than a 
year prior to bankruptcy will prevent a dis- 
charge under Act 1867.— In re Archenhrown, 
Case No. 505. 

The failure to keep proper books of account 
in a business which has been entirely closed 
out, there being no debts or assets arising out 
of such business, will not prevent a discharge. 
— In re Friedberg, Case No. 5,116. 

Where a bankrupt has sold out his entire in- 
terest in a business before his bankruptcy, in 
which he kept no books of account, he cannot 
clear himself of the objection to his discharge 
that he did not keep such books, unless he 
shows that everything in relation to the busi- 
ness has been so fully ended that no account 
therein can in any way affect the interest of 
his creditors at the time of his bankruptcy. — 
Tyler v. Angevine, Case No. 14,306. 

A discharge will not be prevented by the fail- 
ure of the bankiTipt to keep proper books of ac- 
count prior to the passage of Act 1867.— In re 
Friedberg, Case No. 5,116. 

Failure to keep proper books of account will 
prevent a discharge without any reference to 
intent or harmless result.— In re Archenhrown, 
Case No. 505; In re Solomon, Id. 13,167. 

The failure to keep proper books of account 
will prevent the discharge of both partners, 
though the fault may be wholly that of one of 
tliem.— In re George, Case No. 5,325. 

The want of proper firm books of account wi!t 
bar a discharge to a partner in a firm of trades- 
mejj,_In re Colcord, Case No. 2,970a. 

§ 605. • "W li o are merckants or 

tradesmen. 

The mere purchase and sale of articles will 
not make a person a tradesman (Act 1867, § 29) 
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where the articles were not hought for the pur- 
ijose of selling agam.— In re Rogers, Case No. 
12,001. 

A person engaged in soliciting freight, who 
4ilso occasionally buys and sells grain for gain, 
is a merchant and trader within the act— In re 
•O'Bannon, Case No. 10,394. 

One engaged for a year prior to bankruptcy 
In buying and selling furniture on his own ac- 
•count, and having a shop where his goods are 
displayed, is a merchant or tradesman within 
the act.— In re Newman, Case No. 10,175. 

A baker who buys flour, which he makes into 
"bread and sells to daily customers, is a trades- 
man within the act.— In re Cocks, Case No. 
:2,933. 

A stairhuilder who made stairs on order from 
Jiis own material Jield a tradesman or merchant 
within the act.— In re Garrison, Case No. 5,254. 

"Tradesmen," as used in Act 1867, § 29, does 
not mean "trader," as used in the large sense 
•of the old bankrupt . law, and a farmer, who 
•occasionally buys and sells horses, cattle, and 
hay, is not bound to keep books as a tradesman, 
within such section.— fii re Cote, Case No. 
3,267; In re Ragsdale, Id. 11,530; In re Rugs- 
dale, Id. 12,123. 

A speculator in stocks who is not a member 
•of an exchange, and buys and sells stocks ex- 
clusively through brokers, is not a merchant or 
tradesman, within the act.— In re Marston, 
•Case No. 9,142; In re Woodward, Id. 18,001; 
In re Moss, Id. 9,877. 

A person who buys and sells apples, partly on 
his own account and partly on joint account 
Tvith another, is a tradesman within the act. 
—In re Tyler, Case No. 14,3CS. 

A saloon keeper, who sells cigars and liquors 
At retail for cash and on credit, hought in 
•quantities partly on credit, is a merchant or 
tradesman, within the act.— In re Sherwood, 
■Case No. 12,773. 

A person who keeps in his stable horses be- 
longing to other persons, and feeds such horses 
with food which he buys, and receives pay for 
the food which such horses consume in the 
jimount paid for keeping the horses on livery, 
is a merchant or tradesman. — In re Odell, Case 
jSTo. 10,426. 

The fact that a &m carrying on business and 
'borrowing money in connection with a farm is 
A large stocldiolder in a manufacturing corpora- 
tion does not make its members merchants or 
tradesmen— In re Stickney, Case No. 13,439. 

A bank cashier who huys paintings from time 
to time, and sells them at auction, is not a mer- 
chant—In re Chapman, Case No. 2,601. 

A tinsmith, who also keeps a small stock of 
"hardware, is a trader. — ^In re Sawyer, Case No. 
12,394. 

^ 606. —— "WJiat are proper "books of 
accoiuit. 

The law only requires that the books of ac- 
'count shall be an intelligent record of the mer- 
chant's or trader's affairs, kept with that rea- 
sonable degree of accuracy and care which is to 
be expected from an intelligent man in the busi- 
ness. Casual mistakes will not prevent a dis- 
.eharge.— In re Winsor, Case No. 17,885. 

The test as to whether books are proper books 
•of account is whether a competent accountant 
■could, from lie books themselves, ascertain tlie 
debtor's financial condition. — ^In re Gay, Case 
No. 5,279; In re Bellis, Id. 1,275; In re Schum- 
pert. Id. 12,491; In re Bartenback, Id. 1,068. 

Proper books of account for a tradesman are 
such as disclose the real condition of his af- 
fairs, and need not be in any particular form. — 
In re Gay, Case No. 5,279. 



A discharge cannot be granted to the mem- 
bers of a firm where their entries of receipts and 
disbursements in the cash books are unintelli- 
gible.— In re Mackay, Cases Nos. 8,837, 8,838. 

Memorandum books from which the tradesman 
cannot tell the amount of his business or the 
particulars and consideration of his principal 
debts are not proper books of account. — ^In re 
Newinan, Case No. 10,175. 

An omission to write up books for a reason- 
able time while they are wanted in court, the 
accounts being kept on slips of paper ready to be 
inserted in their proper places, is not a failure to 
keep the books.— In re Hammond, Case No. 5,- 
999. 

A discharge will be refused for failure to keep 
proper books of account, where a large part of 
the cash account is kept on slips of paper, and 
not recorded on the account book. — ^In re Perry, 
Case No. 10,999. 

Books showing only aggregate monthly pur- 
chases and sales are not "proper books of ac- 
count"— In re Anketell, Case No. 394. 

The pass book of another containing accounts 
with the bankrupt entered daily by the owner's 
bookkeeper, but kept in possession of the hank- 
rupt, is a proper hook of account of the bank- 
rupt — In re Blumenthal, Case No. 1,576. 

Where the books of a firm doing an extensive 
business do not show the state of accounts be- 
tween the members, they are not entitled to a 
discharge. — ^In re Jorey, Case No. T,530. 

A bankrupt who is a tradesman is not en- 
titled to a discharge under the bankrupt act if 
he has not kept an invoice or stock book. — ^In re 
White, Case No. 17,532. 

An invoice book by a retail grocer is not nec- 
essary where he has so kept his invoice bills that 
a complete account of all goods received by him 
can be made out from them. — ^In re Reed, Case 
No, 11,639. 

A dischai^e will be refused where the bank- 
rupt has failed for 10 months to keep a cash 
hook, resulting in inability to determine his fi- 
nancial condition when he suspended business. — 
In re Bellis, Case No. 1,275. 

A discharge will he refused for the failure to 
keep a cash book, subsequently to the passage of 
Act 1867, notwithstanding the other books were 
kept bv a skillful clerk. — ^In re Littlefield, Case ■ 
No. 8,398, 

The absence of a cash book is no ground of 
refusing a discharge where the cash receipts and 
payments may be shown from other books. — ^In re 
Hannahs, Case No. 6,032. 

The absence of a cash book by partners en- 
gaged in lumber dealing will not bar a discharge, 
where each partner kept a bank account and an 
account book of receipts and expenditures. — In 
re Marsh, Case No. 9,109, 

An entry of notes upon the fly leaf of the 
blotter is sufficient — ^In re Winsor, Case No, 17,- 
885. 

A memorandum book with entries only of 
men's time, kept ,by a stair builder, who made 
stairs to order, being paid therefor a gross sum, 
where he furnished the materials and labor, is 
insufficient — In re Garrison, Case No. 5,254. 

What are proper books of account to be kept 
by merchants or tradesmen is a question of evi- 
dence in each case.— In re Newman, Case No. 
10,175. 

§ 607. ^-^ "Wliat transactions to be en- 
tered. 

A chattel mortgage given to secure a debt need 
not be entered upon the account books. — In re 
Winsor, Case No. 17,885. 

Failure of the bankrupts to enter on their 
books several transfers of property, made about 
the time their affairs became embarrassed, will. 
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in the absence of a sufeeient excuse, prevent a 
discharge. — ^In re Grieves, Case No. 5,809. 

If a tradesman kept true accounts of his busi- 
ness, and his books show how much he has 
drawn out for personal expenses, it is immaterial 
if he kept no account of his personal expenses. — 
In re McCarthy, Case No. 8,680. 

The contents of account books kept by a .tra- 
der before he becomes such need not be carried 
into the books which he keeps as a trader. — In re 
Winsor, Case No. 17,885. 

The bankrupt must keep an account of deal- 
ings with another under an agreement to carry 
on his business, the same as dealings with cus- 
tomers.— In re Blumenthal, Case No. 1,575. 

On a sale of firm assets to a new firm formed 
by taking in a new partner, the transaction must 
be entered upon the books of the old firm.— In re 
Colcord, Case No. 2,970a. 

§ 608. Effect of errors and omis- 
sions. 

The accidental omission of entries in a tra- 
der's book is not conclusive of his not having 
kept proper books of account.— In re Burgess, 
Case No. 2,153. _ 

Where notwithstanding errors and erasures in j pubTic"' lan'ds,* are not discharged.— Ex 
books of account a competent accountant could | bright, Case No. 18,0&i. 
gain a correct idea of the business, the discharge 
will not be refused. — In re Antisdel, Case No. 
490. 



bankrupt through fraud is no ground for refus- 
ing a discharge, as such debts are not affected 
by a discharge.— In re Bashford, Case No. 1.090; 
In re Clarke, Id. 2,8M; In re Doody, Id. 3,995: 
In re Eathbone, Id. 11.580; In re Rosenfield, 
Id. 12,0o8; In re Stokes, Id. 13.476; In re 
Tallman, Id. 13,739; In re Wright, Id. 38,070. 

See, also, post, § 627. 

§ 613. Delits created in fiduciary capac- 
ity. 

The existence of fiduciary debts, contracted by 
the bankrupt before the passage of the act of 
1841, will not prevent his discharge under such 
act, as to all other debts not of a fiduciary char- 
acter. — In re Brown, Case No. 1,979; In re 
Lord, Id. 8,501; In re Tebbetts, Id. 13.817; In 
re Young, Id. 18,147. 

Misapplication of fiduciary funds after the 
passage of the act of 1841 deprives the bank- 
rupt of all right to a discharge from any debts 
whatever. — In re Parker, Case No. 10,723; In 
re Tebbetts, Id. 13,817. 

Debts due to persons arising out of the fact 

that the bankrupt, while register of the land 

olfice, converted to his own use money deposited 

, with him by private parties for the purchase of 

parte 



§ 609. Evidence. 

The bankrupt need not afiirmatively show that 
he has kept proper books of account, etc., un- 
der Act 1841. It is for the creditor, impugning 
his right to a discharge and certificate, to make 
out, by satisfactory proof, such a case as will 
bar the bankrupt's right to an allowance there- 
of. — In re Banks, Case No. 958; In re Batch- 
elder, Id. 1,098. 

Where the creditor opposing the discharge has 
introduced in evidence the stump of a check in 
a check book, the detached check is admissible 
in evidence on behalf of the bankrupt, on the 
question as to whether the bankrupt has kept 
proper books of account. — In re Brockway, Case 
No. 1,917. 

§ 610. Inflnencing acts of creditors. 

Payment by the bankrupt of creditors' counsel 
fees does not show procurement of their assent 
*by a pecuniaiy obligation, where such payment 
was not made a condition of their withdraw^ing 
further opposition, and they have previously an- 
nounced that tliey would not oppose discharge. — 
In re Mawson, Case No. 9,319. 

Where tlie assent of a creditor is procured by 
a pecuniary consideration moving from a third 
person with no conceivable motive but to benefit 
the debtor, there is a strong nresumption that 
the payment was made in behalf of the bankrupt. 
—In re Whitney, Case No. 17,580. 

A discharge will be refused where the consent 
of one creditor was purchased by the bankrupt, 
though after the required number had consented 
to the discharge. — ^In re Palmer, Case No. 10,- 
678. 

It is no objection to the discharge that the 
banki'upt paid the expenses of making proofs of 
claims against his estate.— In re Svenson, Case 
No. 13,659. 

It is no objection to a discharge that the bank- 
rupt requested his creditors to file the petition in 
bankruptcy, he having committed an act of 
bankruptcy. — In re Ordway, Case No. 10,552. 

g 611. Misdemeanors. 

Any act of misdemeanor under Act 1867, § 44, 
may be set up in opposition to the discharge, 
though the bankrupt has never been tried crim- 
inally therefor. — In re George, Case No. 5,325. 

§ 613. De'bts contracted tlirongli frand. 

The fact that a debt was contracted by the 



Where the person to whom a debt of a fidu- 
ciary character is due from the bankrupt does 
not object to the discharge on that ground, oth- 
er creditors cannot object under Act 1841. — In 
re Parker, Case No. 10,723. 

It is no ground of opposition to a discharge, 
under Act 1867, that a debt was created by the 
bankrupt while acting in a fiduciary capacity, as 
such debts are not affected by the discharge.— In 
te Elliott, Case No. 4,391; In re Tracy, Id. 14,- 
124. 

See, also, po.st, § 626. 

§614. Failure to suljmit to examination. 

The penalty for disobedience of the wife to at- 
tend and be examined is visited upon the bank- 
rupt by refusing him a discharge. — ^In re Van 
Tuyl, Case No. 16,881. 

Where an order for the examination of the 
bankrupt's wife is served upon him, but not 
upon the wife, and she fails to attend, in order 
to obtain his discharge he must proA'e to the 
satisfaction of the court that he was unable to 
procure her attendance.— In re Van Tuyl, Case 
No. 16,879. 

The fact that an answer would reveal the pri- 
vate business of the witness unnecessarily, and 
prejudice him in. another suit pending, is not 
sufficient reason for his refusing to testify before 
the register to the actual consideration paid for 
his claim.— In re Trask, Case No. 14,141. 

A departure of the bankrupt from the district 
before submitting to examination under an or- 
der will pi-eveut a discharge until rectified by 
submission to examination. — In re Kingsley,. 
Case No. 7,820. 

§ 615. Acts done in composition pro- 
ceedings. 

No act done in composition proceedings, though 
of the description of the offense mentioned in 
Rev. St. § 5110, cl. 8, can be set up as a ground 
for preventing the bankrupt's discharge. — In re 
Morris, Case No, 9,824. 

(H) OPERATION AND EFFECT OF DIS- 
CHARGE. 

§ 616. In general. 

The involuntary proceedings, under Act 1841, 
are not ex parte, and a decree and certificate of 
discharge, under Act 1841, are conclusive, unless 
fraud in obtaining them is averred. — ^Lathrop v- 
Stuart, Case No. 8,113. 
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Proceedings which afTeet only the assets in 
, bankruptcy are of the nature of proceedings in 
rem, and bind all the world; otherwise where 
they affect property not embraced in the assets. 
— In re Judkins, Case No. 7,560. 

§ 617. On pending; contract. 

Counsel employed by the bankrupt, prior to 
the proceeding, to carry on a suit at their own 
expense for a contingent fee of one-half their 
recovery, are entitled to such one-half, though 
they recover after the bankrupt's discharge.— 
Maybin v. Raymond, Case No. 9,338. 

§ 618. As to iliird persons. 

The liability of a person chargeable with the 
bankrupt for a debt as partner, joint contractor, 
indorser, surety, or otherwise, is not affected by 
any steps taken by the creditor in the bank- 
ruptcy proceedings.— In re Levy, Case No. 8,297. 

§619. On rights in equity. 

A plea of discharge in bankruptcy is not sus- 
tainable against a claim in equity to rescind 
a contract of sale on the ground of fraud. — Smith 
v. Babcock, Case No. 13,009. 

§ 620. Jurisdiction over lianl^rnpt. 

The summary jurisdiction of the bankruptcy 
court over the person of the bankrupt ceases on 
the granting of the discharge. — In re Dole, Case 
No. 3,964. 

§ 621. After-discovered assets. 

A discharge does not bar the assignee's right 
to recover property afterwards discovered. — ^ilay- 
bin V. Raymond, Case No. 9,338. 

§ 622. liiens on liankrnpt's property. 

A discharge obtained before judgment ren- 
dered in a suit in which property was attached 
before the bankruptcy proceedings were insti- 
tuted may be pleaded as a bar to such suit- 
Ex parte' Foster, Case No. 4,960. 

The lien upon a debtor's property and pights 
of action, created by an execution returned un- 
satisfied, and the commencement of a suit by 
judgment creditors' bill, is not devested by a 
subsequent discharge in bankruptcy. — ^JNIcLean 
V. Lafayette Bank, Case No. 8,888. 

Liens of creditors cannot be enforced in a court 
of bankruptcy after the bankrupt has obtained 
his discharge (Act 1S67).— In re Dean, Case 
No. 3,701. 

The lien of a debt is not released by the dis- 
charge, and it may be enforced by a state court 
when the property does not form part of the 
assets in bankruptcy, and where such prqperty 
does not form a part of the assets the bank- 
ruptcy court may enforce the lien when the 
property subsequently comes into possessipn of 
the bankrupt— Dixon v. Barnum, Case No, 3,- 
928. 

§ 623. Nexr promise. 

_A discharge under the terms of a composi- 
tion agreement is a discharge by operation of 
law, and an indebtedness thus discharged is a 
suflScient consideration to support a new promise 
to pay.— In re Jlerriman, Case No. 9,479. 

§ 624. Extraterritorial efPect. 

A debt contracted in one country cannot be 
discharged by the .bankrqpt laws of another 
country.— Green v. Sarmiento, Case No. 5,760. 

Tlie discharge will bar actions brought against 
the bankrupt by foreign creditors, though it 
might not be recognized as a bar against foreign 
creditors in courts of their own country.— Zar- 
ega's Case, Case No. 18,204. 

§625. Debts discharged — Time wlien 
contracted. 

A discharge granted on consent in writing by 

the majority in number and value of creditors 

whose debts were contracted after January 1, 

1S09, operates as to debts contracted both" be- 
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fore and after that date. — In re Hershman, Case 
No. 6,430. 

§ 626. Debts created in fiduciary 

character. 

Under Act 1841, a fiduciary creditor is not 
affected by the discharge, whatever may be its 
terms, where he did not elect to come in anTl 
prove his debt.— In re Brown, Case No. 1,979: 
In re Tebbetts, Id. 13,817. 

The debt of an auctioneer lield to be one of a 
fiduciary character. (Act 1841).— In re Lord, 
Case No. 8,501. 

riduciary debts are provable equally with 
other debts, and, if the creditor elect to prove 
such debts, they will be barred by a discharge. 
(Act 1841).— In re Tebbetts, Case No. 13,817. 

Money collected by an agent under an agree- 
ment to account and pay over the proceeds 
monthly to his principal is not a debt created in 
a "fiduciary character."— Grover & Baker Sew- 
ing-Mach. Co. v. Clinton, Case No 5,845. 

The default of a factor in not making pay- 
ment to his principal is not a fraud, nor is the 
debt one created "while acting in any fiduciary 
character," -within the meaning of Act 1867, 
§ 33, excepting such debts from the operation 
of the discharge.- Owsley v. Cobin, Case No. 
10,636; Keime v. Graff, Id. 7,650. CONTRA, 
see In xe Seymour, Case No. 12,684. . 

Only technical or special trusts, as contradis- 
tinguished from those which the law implies 
from the contract, are within the meaning of 
Act 1867, § 33.— Keime v. Graff, Case No. 7,650. 

The liability of a guardian to his ward is not 
affected by his discharge. — in re Maybin, Case 
No. 9,337. 

A discharge under Act 1841 will release the 
bankrupt's liability as surety on a postmaster's 
bond, though the postmaster was a defaulter.— 
United States v. Davis, Case No. 14,929. 

The obligation of a sijrety upon a guardian's 
bond is not a fiduciary obligation, within Rev. 
St. § 5117, and is released by the discharge of 
the surety in bankruptcy. — Ex parte Tavlor, 
Case No. 13,773. 

A discharge will release the liability of the 
bankrupt as surety on the bond of a deceased 
collector of internal revenue. (Act 1867, § 34.) 
—United "States v. Throckmorton, Case' No. 16,- 
516. 

See, also, ante, § 613. 

§ 627. Debts created by f rand. 

Where a person purchases goods with an in- 
tent not to pay for them either in whole or in 
part he "creates a debt by fraud," within Act 
1867, providing that as to debts so created a 
bankrupt .shall not be entitled to a discharge.— 
In re Alsberg, Case No. 261. 

Where the United States has seized and filed 
a libel against a steamboat and cargo, as liable 
to forfeiture for violation of the rules of war, 
and the claimant gives bond for the property and 
makes an unsuccessful defense against the libel, 
but sets up his discharge in bankruptcy as a 
defense to a judgment against him on such bond 
the debt evidenced by the bond is not created 
by fraud, within the meaning of Act 1867, § 33, 
even though the claimant used the evidence of 
false witnesses and swore falsely himself in 
making the defense to the libel.— United States 
V. The Rob Roy, Case No, 16,179. 

See, also, ante, § 612. 

§ 628. ^-^ Debts not proved. 

A discharge under the act of 1S41 frees the 
bankrupt from all debts provable under the act. 
whether actually proved or not— Case of John- 
son, Case No. 7,365a. 

The debt of a creditor is barred by a dis- 
charge, under Act 1867, sUthough his name w:i& 
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not placed on the schedule, it appearing that 
there was no fraud in the omission, and he re- 
ceived no notice of the proceeding in bankruptcy 
or of the petition for a discharge. — Lamb v. 
Brown, Case No. 8,011. 

§ 629. Unliquidated demands. 

The discharge of the defendant is not a bar 
to an action for injury to goods shipped, caused 
bv his negligence, where the damages are not 
liquidated.— Dusar v. Murgatroyd, Case No. 4,- 
199. 

§ 630. — Alimony. 

A discharge in bankruptcy does not release a 
husband from the obligation to pay installments 
of alimony accruing after the petition was filed. 
—In re Garrett, Case No. 5,252. 

§ 631. Debts due to TTnited States. 

Debts due the United States are not barred by 
a certificate of discharge. (Act 1800.)— United 
States T. King, Case No. 15,536. 

A discharge under the act of . 1841 bars a 
debt due to the government on account of cus- 
toms duties.— United States v. Zerega, Case No. 
16,786. 

A discharge under Act 1867 does not dis- 
charge debts due the United States.— United 
States V. The Rob Roy, Case No. 16,179- 

§ 632. Judgments. 

A judgment obtained in an action of tort is 
a debt dischargeable under Acts 1841 and 1867, 
—In re Book, Case No. 1,637; In re Wiggers, 
Id. 17,623. 

A judgment obtained on breach of promise to 
marrv is a provable debt, and is barred by dis- 
charge.— In re Sidle, Case No. 12,844. 

The discharge will release a judgment under 
which the body of the debtor was taken in exe- 
cution, and a bond for jail liberties given, be- 
fore the bankruptcy proceedings were com- 
moneed.— Long v. Bickerson, Case No. 8,480. 

A discharge entitles. the bankrupt to release 
from imprisonment under a judgment in tres- 
pass for malicious imprisonment and whipping.— 
In re Simpson, Case No. 12,879. 

Where the record shows that an original de- 
mand or cause of action sprang from fraud, the 
judgment does not merge the fraud, and is not 
released by a discharge.- In re Pettis, Case No. 
11,046; Warner v. Cronlvhite, Id. 17,180. 

A stipulation between the parties after judg- 
ment, by w^hieh plaintiff waived his right to 
execution against the body of defendant, does 
not affect the question of discharge. — Warner v. 
Cronkhite, Case No. 17,180. 

§ 633. In paxtnersliip cases. 

The discharge of a member of a firm, upon 
his individual petition, and without any proceed- 
ings by or against the firm, does not discharge 
such member from the partnership debts. — ^In re 
Little, Case No. 8,390; In re Xoonan, Id. 10,- 
292; Hudgins v. Lane, Id. 6,827; In re Plumb, 
Id. 11,231. CONTRA, see Wilkins v. Davis, 
Case No. 17,664. 

A discharge on proceedings in involuntary 
bankruptcy against one partner alone will re- 
lieve him from payment of a firm debt only if 
there was no copartnership property at the time 
it was granted.— In re Abbe, Case No. 4; Cromp- 
ton V. Conkling, Id. 3,407. 

A discharge granted to one member of a part- 
nership, after he alone had been adjudged bank- 
rupt, is not a bar to an action against him and 
his copartner by a partnership creditor, where 
the creditor shows affirmatively that, at the time 
of the filing of the petition, there were partner- 
ship assets and partnership debts.— Crompton v. 
Conkling, Case No. 3,408. 

Where two of three brothers, who are part- 
ners in business, and reside in the Southern dis- 
trict of New York, are also partners in busi- 



ness in the Northern district, an assignee ou 
petition filed against the three in the Southern 
district takes the interest of the partners in 
business in the Northern district, and a dis- 
charge in such proceeding operates as to the en- 
tire indebtedness of both firms and discharges 
the members.- In re Leland, Case No. 8,228. 

§ 634. Necessity of pleading discliarge. 

A discharge in bankruptcy must be pleaded 
both at law and in equity. The court is not 
bound to notice the defense of bankruptcy on 
motion founded upon an affidavit. — Fellows v. 
Hall, Case No. 4,722. 

A discharged bankrupt, who allows a bill in 
equity against him to proceed until an opinion 
is obtained on the merits, without setting up his 
discharge in defense, cannot avail himself of 
such discharge. — Doggett v. Emerson, Case No. 
3,962. 

A discharge must be pleaded and it cannot be 
set up after judgment as a reason why the judg- 
ment should not be enforced. — Goodrich v. Hun- 
ton, Case No. 5,544. 

The bankruptcy court cannot relieve a debtor 
who, being sued in another court on a debt aris- 
ing before the adjudication, fails to plead his 
discharge, and judgment goes against him. — In 
re Ferguson, Case No. 4,738. 

§ 635. Pleading discliarge. 

Although an attachment of property under 
mesne process bona fide made before a petition 
filed in bankruptcy may be a lien or security 
upon the property, within Act 1841, c. 9, § 2. 
preserving such liens, it will not entitle the cred- 
itor to proceed to judgment in the suit, if the 
debtor has, pending the suit, lawfully and bona 
fide obtained his discharge in bankruptcy, and 
the certificate thereof is pleaded as a bar to fur- 
ther proceedings in the suit. — ^In re Bellows, 
Case No. 1,278. 

A plea of bankruptcy which sets out the cer- 
tificate and discharge as required by Act 1841, 
§ 4, is good.— White v. How, Case No. 17,549. 

Where an attachment of property under mesne 
process is bona fide made before a petition is 
filed in bankruptcy, and a discharge subsequent- 
ly obtained is pleaded in bar to further proceed- 
ings in the suit, it is not necessary for the dis- 
trict court to order the attaching officer to de- 
liver the property to the assignee until the final 
decision in such suit, and where an order is so 
made it will be modified on appeal. — In re Bel- 
lows, Case No. 1,278. 

Where, during the pendency of a suit, one of 
the parties is released under the bankrupt law. 
and the decree of bankruptcy is pleaded in abate- 
ment, plaintiff may show the invalidity of such 
decree. — ^Fellows v. Hall, Case No. 4,723. 

A replication to a plea of discharge in bank- 
ruptcy is defective where it does not state that 
the debt sued for had been placed on the sched- 
ule. — Hood V. Spencer, Case No. 6,665. 

"V^liere a party sets up his discharge in an ac- 
tion brought against him, a general plea of 
fraud by the plaintiff is not sufficient to admit 
evidence of the same, where it appears that the 
bankrupt had been engaged in an extensive 
commercial business. He has a right to notice 
of the specific acts charged. — ^Lathrop v. Stew- 
art, Case No. 8,llz. 

A plea setting up a judgment of discharge by 
a bankruptcy court having plenary jurisdiction 
is sufficient without averring the proceedings 
prior to discharge. — Lathrop v. Stuart, Case No. 
8,113. 

(I) VACATING AND SETTING ASIDE DIS- 
CHARGE. 

§ 636. "Wh-O may make application. 

Where a creditor, who neglected to file objec- 
tions in due time, subsequently discovered fraud, 



485 (§ 636) 



BANKRUPTCY, Y. (I), YI. 
[Fed. Cas. Digest.] 



(§ 642) 486 



lie may require the bankrupt to take his dis- 
■eharge and then apply to annul it.— In re Fowler, 
Case No. 4,999. 

The knowledge of fraud which will bar a right 
■to annul the discharge must have been such as 
to have been arailable before the return day of 
the order to show cause why the discharge 
should not be granted.— In xe Fowler, Case No. 
4,999. 

:§637. Time. 

The court has power to recall a final decree 
granting a discharge upon application at the term 
jit which it was passed. — In re Dupee, Case No. 
4,183. 

A motion to vacate a discharge as inadvert- 
■ently granted will be denied after the time has 
■expired for a review by the circuit court, and 
the bankrupt has procured loans on the faith 
thereof. — In re Buchstein, Case No. 2,076. 

A suit to set aside a discharge on the ground 
that it was fraudulently obtained must be 
"brought within two years from the date of the 
•discharge, and not two years from the discovery 
of the fraud. Act 1867, § 34; Rev. St § 5120. 
—Pickett V. McGavick, Case No. 11,126; In re 
Brown, Id. 1,983. 

^ 638. Grounds. 

Where the clerk enters a decree in bankruptcy 
granting a final discharge, when the -only de- 
■cree authorized is tlie one declaring the objec- 
tions by the creditors to be badly pleaded, such 
unauthorized decree should be set aside. — In 
xe Amory and Leeds, Case No. 336a. 

A final decree granting a discharge will be re- 
called upon application made during the term at 
which the decree was made, where it appears 
that the opposing counsel were prevented from^ 
attending the hearing by a sudden and overpow- 
•ering accident, and it appears upon affidavit that 
the opposing creditors were prepared with evi- 
dence to substantiate the charges of fraud al- 
leged by them. — In re Dupee, Case No. 4,183. 

Any act which, if duly proved, would have 
prevented a discharge, will be ground for set- 
ting it aside, under Act 1867, § 34.— Ex parte 
Briggs, Case No. 1,868. 

A discharge will be set aside, for conceal- 
ment and false swearing, where deeds from the 
bankrupt to his wife, through a third person, 
made without consideration, were asserted to 
have been burned, and credit was procured on 
the faith of his ownership of the property, where 
such deeds were subsequently placed on record, 
and the property omitted from his schedules.— In 
xe Rainsford, Case No. 11,537. 

Discharge set aside within two years on peti- 
tion of creditors alleging fraud in lie bankrupt's 
omission of their names from his schedule, where 
they had no knowledge thereof until "after the 
discharge was granted. — ^In re Herrick, Case No. 
<3,419. 

-§ 639. Hearing and determinatioii. 

A discharge will not be set aside for alleged 
fraudulent acts, where the only evidence offered 
is incompetent and inadmissible. — ^Marionneaus's 
Oase, Case No. 9,088. 

Upon a motion to set aside a discbarge the 
bankrupt's wife cannot be required to testify as 
a witness against him..— Tenny v. Collins, Case 
No. 13,833. 

Creditors moving to set aside a discharge can- 
not prove at the trial acts of the bankrupt not 
sot forth in the specifications. — ^Tenny v. Col- 
lins, Case No. 13,833. 

VI. COSTS Ain> FEES. 

^ 640. Foxireir to &s and axvard. 

The power ot the United States supreme court 
to fix ofiicers' fees, etc., in cases of bankruptcy, 



is plenary, with the limitation that they shall 
not exceed the statutory rate for similar serv- 
ices in other proceedings. (Rev. St. §§ 4990, 
5126, 5127.)— In re Johnston, Case No. 7,421. 

The fee bill of 1853 does not interfere with the 
practice of courts of equity or bankruptcy to 
allow counsel fees as costs in certain cases. — 
Ex parte JafEray, Case No. 7,170. 

A claim by petitioning creditors in involuntary 
bankruptcy for counsel fees incurred by them in 
tlie proceedings before adjudication cannot be en- 
tertained by the register in the first instance, 
but must be presented to the court by petition. 
—In re Dibblee, Case No. 3,886. 

A general order referring a case to the regis- 
ter is sufficient to authorize him to take testi- 
mony in respect to the compensation of the peti- 
tioning creditor.— In re Robinson, Case No. 11,- 
940. 

The register has no authority to allow ex- 
tra compensation to the assignee, even after a 
vote by a creditors' meeting, but the assignee 
must apply to the court for an extra allow- 
ance previous to the final meeting.— In re Men- 
chants' Ins. Co., Case No. 9,442. 

The register and messenger cannot resort to 
the fee bill of 1853 for services rendered by 
them, respectively, which are not directly pro- 
vided for by Act 1867 and general orders.— 
In re Alexander, Case No. 163. 

§ 641. Persons entitled — ^Prevailing pajr- 
ty in general. 

Costs are not awarded prevailing party unless 
the objections were frivolous or vexatious, or, 
on the other hand, the bankrupt is shown to 
have the means of paying costs.— In re George, 
Case No. 5,326. 

"Where an assignee sells at public sale mort- 
gaged property, and the mortgagee has actual 
notice of the sale, but by mistake fails to at- 
tend, and upon his offering a higher bid a re- 
sale is ordered upon the condition that he de- 
posit an amount in court to abide by an order 
of the court as to the amount which he must 
pay to the assignee and purchaser, upon a re- 
sale such purchaser is entitled for service of 
counsel in opposing the resale, but the as- 
signee is not so entitled, it appearing plainly 
that a resale was for the interest of the es- 
tate. — In re Collins, Case No. 3,005. 

Costs may be awarded the prevailing party 
in a proceeding to annul a discharge, brought 
under Rev. St. § 5120.^In re Holgate, Case No. 
6,601. 

§ 642. Fetitionine: creditors. 

A creditor who successfully prosecutes pro- 
ceedings in involuntary bankruptcy may be al- 
lowed his costs and reasonable expenses, in- 
cluding reasonable counsel fees, out of the es- 
tate. — In re O'Hara, Case No. 10,465; In re 
"Williams, Id. 17,704; In re King. Id. 7,780; 
In re Mitteldorfer, Id. 9,675; In re Jaffray, Id. 
7,170; In. re New York Mail S. S. Co., Id. 10,- 
208; 111 re Mead, Id. 9,364. 

But such, creditor has no right to contribution 
from the other creditors, where the assets are 
insufficient to pay the costs and expenses in 
full.— In re O'Hara, Case No. 10,465. 

Such creditor is not entitled to compensation 
for his personal services. — ^In re Mead, Case 
No. 9,364. 

Such creditor is not entitled to a preference 
out of the fund for expenses in attending court. 
—In re King, Case No. 7,780. 

Where the adjudication has been resisted, 
costs may be recovered by the petitioning cred- 
itor which are allowed to a party recovering in 
a suit in equity (Act Feb. 26, 1853), but a spe- 
cial allowance for counsel fees cannot be made. 
— In re Sheehan, Case No. 12,738. 
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The amount allowea to the petitioning cred- 
itor as counsel fee in procuring the adjudica- 
tion will be limited to the amount paid for the 
services rendered by him in the ijroceedings 
for the common benefit of all the creditors.— 
In re Mead, Case No. 9,364. 

An allowance of $1,000 to counsel for peti- 
tioning creditors, who have obtained the adju- 
dication and performed other services incident 
to the bankruptcy proceedings, where the as- 
sets of the bankrupt amount to $15,000, and 
such coimsel have not in any way recovered 
property fraudulently conveyed, is excessive. — 
In re Sanger, Case No. 12,318. 

An allowance of §50 to petitioning creditor 
for counsel fees in an uncontested ease held 
proper and reasonable. — ^Tu re Jones, Case No. 
7,451. 

Petitioning creditors are not allowed retain- 
ers paid their attorneys or for services ren- 
dered after the adjudication.— In re Comstock, 
Case No. 3,075. 

A mortgage of $4,000, given on an advance- 
ment of $1,000, is prima facie evidence of 
fraud, and ground of proceeding in bankruptcy 
justifying an allowance of petitioner's costs 
and expenses. — ^In re Dumont, Case No. 4,127. 

g 64:3. Otlier creditors. 

The expenses of creditors in attending the 
first meeting of creditors will not be allowed 
out of the estate.— In re Ward, Case No. 17,- 
145. 

Costs not allowed to a claimant where ex- 
pen.'^e and delay in proof of claim was caused 
by his failure to make full disclosure of the 
transactions on which it was founded. — In re 
I)e iletz, Case No. 3,781. 

The costs of a claimant upon a reference 
to have a claim declared and enforced are to 
be paid out of the balance remaining after pay- 
ment of all the expenses of administration. — 
In re Hoagland. Case No. 6,545. 

Where services of counsel are rendered for 
the benefit of a special fund of a class of 
creditors, and in opposition to the interests of 
the general creditors, a counsel fee will not 
be allowed out of the general fund in excess 
of the statutory allowance of $20.— In re Hope 
Min. Co., Case No. 6,682. 

§ 644. Debtor. 

Petitioners, for the benefit of Act 1841, are 
bound to discharge all expenses incident to 
the prosecution of their application. No peti- 
tioner is enabled by such act to conduct the 
proceedings forma pauperis. — ^In re Greaves, 
Case No. 5,744. 

Where a voluntary petition is dismissed, the 
debtor is entitled to receive by law the attor- 
ney's fees on a hearing in equity, — $20. No fee 
can be taxed for petitioner's attorney.— Dun- 
dore V. Coates, Case No. 4,142. 

Costs will not be allowed to the bankrupt 
where a discharge is granted after opposition, 
where it appears that there was good probable 
cause of objection.— In re Rowell, Case No. 12,- 
095. 

Where a creditor opposes a bankrupt's dis- 
charge, a case is created for trial in the court 
docket in which the creditor is plaintiff and the 
bankrupt is defendant, and the counsel fee of 
the bankrupt is a proper charge in taxing costs 
against the creditor. — In re Eidom, Case No. 
4,315. 

An involuntary bankrupt, equally with a vol- 
untary bankrupt, is entitled to his disburse- 
ments in proceedings to obtain a discharge. 
(Act 1867, § 47.)— In re Dibblee, Case No. 3,- 
887. 

The bankruptcy court may allow a debtor 
the expenses including attorney's fees of his 



unsuccessful defense of the petition to be paid 
from the assets in the hands of the assignee. — 
In re Comstock, Case No. 3,074. 

Claim of bankrupt for extraordinary serv- 
ices cannot be allowed by the court, but may 
be allowed by creditors. — In re Barnes, Case- 
No. 1,013. 

§ 645. Assignee. 

The assignee will be allowed costs in a suit 
to set aside a conveyance as fraudulent, where 
the case was clear, and the creditor contested 
it to the end. — Warren v. Delaware, L. & W. 
Ry. Co., Case No. 17,194. 

Where the assignee continues the defense of 
a suit, the estate is liable to expense thereof, if 
-the creditors impliedly consented. — In re Bab- 
cock, Case No. 697. 

§ 646. Persons, property, or funds liable 
—Claimants. 

A claimant of a nonprovable debt will be 
required to pay the costs of proceedings to re- 
ject the same. — In re Paddock, Case No. 10,- 
657. 

Where a petition to establish a right to pay- 
ment in full has assumed the form of a regular 
suit, costs and a docket fee will be taxed. — In 
re Bank of Madison, Case No. 890. 

§ 647. -r— Contesting creditors. 

The creditor at whose instance the assignee 
contests pthe claim of another creditor is liable 
to the latter for costs, where the claim is al- 
lowed. — In re Troy Woolen Co., Case No. 14,- 
203. 

Costs of resisting opposition to a discharge 
will be decreed against the creditor where he 
filed 20 specifications, none of which were sus- 
tained. — In re Robinson, Case No. 11,943. 

§ 648. Assignee. 

The dismissal of a bill by the assignee to set 
aside preferences as fraudulent, where the con- 
struction of the statute was doubtful, should 
bo without costs. — Collins v. Gray, Case No. 
3,013. 

The assignee is chargeable personally with 
costs where he petitions to have an attach- 
ment dissolved, which covers property already 
set apart by him as exempt, for he is not a 
proper party to the petition, as he has no in- 
terest in the property which he has set apart 
as exempt. — In re Preston, Case No. 11,394. 

An assignee, who fails to apply to enjoin 
mtortgage foreclosure proceedings to which he 
was made a party until time of sale, will be 
chargeable personally with costs on dismissal 
of his petition for leave to sell.— In re Brink- 
man, Case No. 1,883. 

Where tthe question presented to the court is 
one on which it is proper to ask its opinion, and 
the assignee in filing his bill acts under the 
advice of counsel, upon the assignee's failure 
to sustain such bill no costs will be allowed 
to the defendant. — Goodrich v. Remington. 
Case No. 5,546. 

§ 649. ^-^ In partnership cases. 

Costs will be apportioned between the sepa- 
rate and joint estates where both come to the 
assignee's hands on adjudication against a 
member of a firm. — In ne Ingalls, Case No. 7,- 
032. 

Where there are both firm and individual as- 
sets, each estate must pay its proportion of 
the entire expenses of administering the whole. 
—In re Smith, Case No. 12,987. 

§ 650. ' Secnred creditors and in- 

cnmbered property. 

A mortgagee in possession is not chargeable 
with any part of the costs in bankruptcy, or 
with the expenses of the sale of any of the 
property other than that on which his mort- 
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«age was a. valid lien, — In re Eldridge, Case 
No. 4,330. 

Where the assignee declined the mortgagee's 
offer to take the property for the debt, and on 
a. sale the mortgagee bought it in for less than 
the debt, the mortgagee must pay the costs and 
expenses of such sale. — ^In re Ellerhorst, Case 
No. 4,380. 

Where a suit to set aside a fraudulent con- 
veyance is for the benefit of the secured cred- 
itors mainly, they should defray the expenses 
thereof. — ^Freelander v. Holloman, Case No. 5,- 
081. 

Where the estate of a bankrupt which is all 
incumbered is sold at the suggestion of his gen- 
•oral creditors, and produces only enough to sat- 
isfy the liens, the proceeds are not chargeable 
■with any costs in the bankruptcy proceeding 
■except the costs of sale. — ^In re Blue Kidge R. 
Co., Case No. 1,570. 

■§ 651. Zstate of Tjankrupt. 

The expenses of a reference to contest a 
•claim of a creditor before the appointment of 
im assignee, where the bankrupt is unable to 
pay any part of them, may be paid out of the 
■estate. — ^In re Richardson, Case No. 11,775. 

The costs, upon th6 petition for a discharge 
of involuntaiy bankrupts, the hearing, publica- 
tion of notice, etc., must be paid out of the 
funds in the assignee's hands. — ^In re Olds, 
€ase No. 10,484. 

A fee for a letter or power of attorney by 
51 creditor is not a charge on the fund.— In re 
Houghton, Case No. G,729. 

Where the fund is not more than sufficient 
for the privileged creditors, the assignee can- 
not spend any money in litigation for the ben- 
uRt of the general creditors. — ^In re Sawyer, 
<3ase No. 12,396. 

The register's fee for taking and certifying 
ii deposition in proof of debt is $1, and is a 
cliarge on the fund. — In re Houghton, Case No. 
6,729. 

The fees of the register incident to a sec- 
■ond general meeting called by a trustee appoint- 
■ed under Act 1867, § 43, are not chargeable 
against the estate, as the trustee has no au- 
thority to call sudi meeting.— In re Hinsdale, 
€ase No. 6,525. 

The necessary expenses and disbursements 
of the United States marshal and assignee 
must be taxed by the register and paid out of 
the estate.— In re Carow, Case No. 2,426. 

^ 652. -— Costs of examinations. 

On examination before a register, each party 
must pay for the direct examination of his own 
witnesses, and for such cross-examination as 
he may make of the witnesses of the adverse 
party.— Scofield v. Moorhead, Case No. 12,510. 

A creditor applying for an order for the ex- 
amination of the bankrupt must pay the reg- 
ister's fees for taking the bankrupt's deposi- 
tions both on direct and cross examination. — 
In re Macintire. Case No. 8,821; In re Mack- 
Intire, Id. 8,867. 

An assignee who examines the bankrupt un- 
der section 26 (Act 1867) must pay the regis- 
ter's fee, whether he has assets of the bank- 
rupt or not.— In re Hughes, Case No. 6,841. 

The bankrupt is liable for the costs of the 
register on an examination by contesting cred- 
itors on his proposal of a composition. — In re 
Griffin, Case No. 5,812. 

On examination of the bankrupt, at the in- 
stance of a creditor, the bankrupt must pay 
the expense of taking down statements made 
in his own behalf, after the examination for 
the creditor is finished.— In re Mealy, Case No. 
i),37S. 



The creditor must pay for such services per- 
formed by the register at his request as are in 
addition to those that the register would have 
been compelled to perform in the regular course 
of his duties.— In re Jaclcson, Case No. 7,128. 

Charges for recording minutes of testimony 
of an examination of a bankrupt before a rei,- 
ister, prior to the creditor's filing specifications 
in opposition to the discharge, are not prop- 
erly taxed against the creditor, who was un- 
successful in opposing the discharge. The cost 
of the examination must be paid by the party 
upon whose application it was made.— In re 
Eidom, Case No. 4,315. 

§ 653. Security or advances for costs. 

Where a petitioner in bankruptcy has made 
advances as security for fees to the register, 
clerk, and marshal, he is not entitled to re- 
imbursement therefor by the assignee out of 
the estate.— Anonymous, Case No. 457. 

The assignee may be required to furnish se- 
curity for costs when he is prosecuting an ex- 
pensive litigation, and is without funds be- 
longing to the estate.— Forman v. Campbell, 
Case No. 4,939. . 

The register may require that his lawful fees 
for conducting an inquiry instituted by a cred- 
itor should be paid or secured before entering 
thereon.- In re Tifft, Case No. 14,030. 

If the examination is for the benefit of the 
creditors, under section 28, the expenses must 
be advanced or secured by the creditors.— In re 
Hughes, Case No. 6,841. 

If the examination is one of the steps pre- 
liminary to the bankrupt's discharge, he must 
advance or secure the expenses. — ^In re Hnghes, 
Case No. 6,841. 

A petitioning creditor, who has advanced 
clerk's and marshal's fees, cannot have an or- 
der on the assignee for repayment; but the 
court may direct the assignee to pay the reg- 
ister's and marshal's fees out of the estate.— 
In re Smith, Case No. 12,972. 

Rule 30 in bankruptcy provides that, where 
the debtor "makes proof to the satisfaction of 
the court" that he, is unable to pay the costs 
prescribed by the act and rules, tlie judge may, 
in his discretion, direct that the costs shall 
be limited to the amount required to be de- 
posited, and such an' order will not be made 
upon the mere affidavit of the debtor that he is 
unable to pay the costs, as that is merely a 
statement of opinion, which may not be jus- 
tified by the facts.— In re Anderson, Case No. 
852. 

An order limiting the fees and costs to the 
amount of the bankrupt's deposit should only 
be made after a personal examination of the 
bankrupt.— In re Redfield, Case No. 11,628. 

Such order will not be made where it appears 
that the bankrupt has been depending for his 
subsistence on borrowed moneys, the indebted- 
ness for which is not set out in the petition.— 
In re Redfield, Case No. 11,629. 

Where a bankrupt is relieved by order of 
the court from further payment of fees, the 
550 deposit will be distributed pro rata to the 
register, clerk, and marshal.— Costs and Fees, 
Case No. 18,282. o 

The sum, or such portion of it as may be 
necessary, may be appropriated to the register 
in the first place.— Costs and Fees, Case No. 
18,282. 

The sum of $50, deposited with the clerk, is 
not a fund in court for general distribution 
among creditors, but is to be disbursed under 
the supervision of the court.— Costs and Fees. 
Case No. 18,282. 

A balance of the deposit of $50 remaining in 
the hands of a register at the close of a case 
in bankruptcy is a part of the assets, and 
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should be paid to the assignee, and not to the 
bankrupt. — ^Anonymous, Case No. 457. 

A balance of the bankrupt's deposits for fees 
paid over to the assignee after the bankrupt 
has obtained his discharge should bq distributed 
among tiie creditors who have been returned 
by the bankrupt.— In re James, Case No. 7,175. 

§ 654. Notaries' fees. 

No fees are taxable as costs, and entitled to 
priority of payment, under section 28, Act 1867, 
to notaries for taking proofs of debt.— In re 
Nebe, Case No. 10,073. 

§ 655. Clerks' fees. 

For all necessary services performed by the 
clerk in bankruptcy proceedings, the fees which 
are not provided for by Act 1867 or general or- 
ders, but which are embraced in the fee bill of 
1853, fees may be taxed under the latter.— In 
re Alexander, Case No. 163. 

For searching for petitions in bankruptcy the 
clerk was allowed 15 cents for each name 
searched against, the compensation not being 
provided for in Rev. St. § 828.— In re Vermeule, 
Case No. 16,916. 

The clerk is entitled to separate fees for a 
certificate of discharge and seal and the order 
of discharge.— In re Dean, Case No. 3,699. 

The clerk is entitled to 15 cents per folio for 
entermg the certificate of the day and hour of 
fil ng on all papers filed in the proceeding.— In 
re Dean, Case No. 3,699. 

Warrant "form 45" is a process within gen- 
eral order No. 2 and the fee bill of 1853, and 
the clerk may charge accordingly for issuing 
the same.— In re Dean, Case No. 3,699. 

The clerk is entitled to 15 cents per folio for 
drawing the assignment, and 10 cents per folio 
for copving the same. — In re Dean, Case No. 
3,699. 

A charge by a clerk of one dollar for "issu- 
ing order form 4" is not a proper charge, as 
such order is not a process, and only an order. 
—In re Dean, Case No. 3,699. 

A charge by a clerk for entering petition, 
schedules, and oaths as separate papers is prop- 
er, as for this purpose they are not regarded as 
one paper. — ^In re Dean, Case No. 3,699. 

The clerk of the bankruptcy court has no au- 
thority to make out or charge for a certified 
copy of the deed of assignment, unless such 
copy is demanded by the assignee.— In re Alex- 
ander, Case No. 163. 

A charge "for clerk's certificate and seal to 
judge's signature to certificate or discharge" is 
proper, and should be paid by the bankrupt him- 
self, and not out of the estate nor out of the 
amount deposited, under Act 1867, § 47.— In re 
Dean, Case No. 3,699. 

§ 656. Register's fees— In general. 

A register, under general order No. 30 of the 
supreme court, is entitled to no fees except such 
as are provided by such order. — ^In re Carstens, 
Case No. 2,469. 

A register is not bound to countersign a check 
nnless the fee is first tendered to him.— In re 
Breck, Case No. 1,823. ^ 

§ 657. — 7er diem compenaation. 

A register is entitled, under general order No. 
30, to charge five dollars a day, in all ordinary 
cases, for each day's service while actually em- 
ployed under a special order of the court; but 
the court has power to fix the compensation at 
R smaller rate, if the circumstances of a par- 
ticular case warrant it.— In re Hamberger, Case 
No. 5,971- 

Where, under an order of the court, services 
are performed by the register not specially re- 
quired by Act 1867 and general orders, and for 
which no compensation is provided, he will be 



allowed compensation therefor, under section 47 
of said act, allowing him not exceeding five dol- 
lars for each day's service under special order 
of the court. But such order will not justify 
an increase of the fee for services at a credit- 
ors' meeting, fixed by section 47 of such act — 
In re Alexander, Case No. 163. 

Where an examination of a bankrupt is ad- 
journed at the instance of the creditors, the 
register is not entitled to his per diem for that 
day.— In re Clarke, Case No. 2,812. 

The register may, besides the charges for at- 
tendance, etc., specified in Act 1867, § 47, and 
in general order No. 30, make reasonable char- 
ges for his services in the business of the pri- 
vate sittings preceding the warrant, the busi- 
ness of the first public meeting of creditors, or 
its adjourned sittings, and the business of an- 
other public meeting after the application for a 
discharge. — ^In re Sherwood, Case No. 12,774. 

A charge of five dollars by a register for "one 
day's services, under special order, form 4, ex- 
amining papers," is improper, and will not be 
allowed.- In re Dean, Case No. 3,699. 

Where thfe register grants an order out of 
the ordinary course of proceedings, where he is 
required to render services not specifically en- 
joined on him by Act 1867 or the general or- 
ders, he is entitled, under section 47 of such 
act, to a fee of five dollars per diem.— In re 
Dean, Case No. 3,699. 

W^here bankrupts surrender their property tO' 
a register, and thereafter, by order of the 
bankruptcy court, custodians are appointed, and 
are directed to sell certain goods at retail, pay- 
ing over the proceeds to the register daily, 
which is done during 25 days, during which time 
?15,000 is received by the register, the latter 
is entitled to be paid five dollars per day, under 
Act 1867, § 47, and the percentage on the $15,- 
000 allowed to assignees by section 28 of such 
act. — ^In re Loder, Case No. 8,455. 

The register is entitled to five dollars per day 
for services under an order to show cause why 
the bankrupt should not be discharged, and for 
sitting in chambers on the return day of the or- 
der, and for certi^ing to the court whether the 
bankrupt has in all things conformed to his 
duty, under Act 1867, and has conformed to all 
the requirements of such act. — ^In re Bellamy^ 
Case No. 1,267; In re Eobinson, Id. 11,937. 

A charge for an order to show cause in addi- 
tion to such charge of five dollars per day will 
not be allowed. — ^In re Robinson, Case No. 11,- 
937. 

§ 658. Meetinprs of creditors. 

Under Act 1867, § 47, a charge by the regis- 
ter for the application for the first meeting of 
creditors will not be allowed.— In re Robinson, 
Case No. 11,937. 

Where it appears that there was but one ap- 
plication for both the second and third meet- 
ing of creditors, a charge for only one applica- 
tion will be allowed to the register. Act 1867, 
§ 47_ln re Dean, Case No. 3,699; In re Rob- 
inson, Id. 11,937. 

A charge of three dollars per day allowed the 
register under Act 1867, § 47, is not an allow- 
ance for each meeting, but for each day in 
which any meeting is held, and where two meet- 
ings are held on the same day he is entitled to 
a charge of three dollars only.— In re Robinson, 
Case No. 11,937. 

The register is entitled to three dollars per 
day for attending second, third, and final meet- 
ings, under order 51.— In re Dean, Case No. 
3,699. 

When it appears from the bankrupt's sched- 
ules that there is a certain amount of assets, 
sufficient to justify a creditors' meeting, and 
the application for such meeting is made move 
than a month before the assignee's report, a 
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fee of tiiree dollars should be allowed to the 
register for the meeting. Act 1867.— In re Al- 
exander, Case No. 163. 

§659. Certificates. 

The register is entitled to 10 cents per foho 
for copying, and 15 cents for each certificate of 
one folio, for certified copies of schedules fur- 
nished the assignee.— In re Kobinson, Case No. 
11,937. 

The register is not entitled to a charge for 
examining the schedules and certifying that 
they are correct, as form No. 4 is not a special 
order, within the meaning of Act 1867, § 47. 
—In re Robinson, Case No. 11,937. 

Under general order No. 30, a charge by the 
register for the certified copy of the adjudica- 
tion, furnished to the bankrupt, will not be al- 
lowed; but, where the certificate consists of 
one folio or less, the proper charge is 15 cents, 
and not 25 cents, which was inadvertently stat- 
ed as the amount to be allowed in such general 
order. — ^In re Robinson, Case No. 11,937. 

A separate charge for a certified list of cred- 
itors "for warrant" will not be allowed the 
register, as such charge is covered by the fee 
allowed for issuing the warrant.— In re Robin- 
son, Case No. 11,937.. 

A printed paper is to be taxed for as if it 
were written.— In re Robinson, Case No. 11,937. 

Notwithstanding the provision for the fee of 
the register in general order 30, he will be al- 
lowed only 15 cents per folio for the certificate 
to the order of adjudication furnished to the 
bankrupt, and for a certificate to a copy of 
memorandum forwarded to the clerk, according 
to the fee bill of 1853.— In re Dean, Case No. 
3,699. 

Where no dividend has been ordered, the reg- 
ister is not entitled to a fee for furnishing a 
certified list of creditors, who have proved their 
debts, to the assignee, but a charge for furnish- 
ing such list to the clerk is proper, for without 
it the clerk cannot give notice to the proper 
creditors.— In re Dean, Case No. 3,699. 

A charge by a register for a copy of the 
schedules for the assignee will be allowed, as 
such schedules are papers within general order 
No. 30, and such copy is required to be fur- 
nished to the assignee under Act 1867, § 4. — 
In re Dean, Case No. 3,699. 

A register in bankruptcy is entitled to fees 
for certifying the date of the receipt of papers 
which come to his office. — ^In re Alexander, Case 
No. 163. 

A certificate of the correctness of a petition 
and schedules in bankruptcy may be regarded 
as a question certified to the court under Act 
1867, § 4, and, as such, the register has a right 
to charge a fee therefor as provided for by rule 
30. Such rule, however, allows but one fee for 
both issuing an order of adjudication and cer- 
tifying the same.— In re Alexander, Case No, 
163. 

Although rule 14 of the rules of bankruptcy 
requires the register to keep a docket of his 
proceedings in each case, yet there js no author- 
ity for his charging anything therefor, but he 
is entitled to fees for certifying copies of such 

?roceedings to the clerk.— In re Alexander, Case 
Jo. 163. 

§ 660. ^— AdSdavit* and depositions. 

The register is entitled to a fee for taking 
the marshal's aflfidavit on returning the ' war- 
rant in bankruptcy, as for a deposition; and 
so as to an affidavit to an order calling a meet- 
ing of creditors and an affidavit to the assign- 
ee's report,— In re Alexander, Case No. 163. 

The register is entitled to a charge for tak- 
ing the deposition of the assignee upon his re- 
turn, and it makes no difference that the regis- 
ter mserted the printed matter in a printed 
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form. Act 1867, § 47.— In re Robinson, 
No. 11,937. 

The fee of the register for taking an ordi- 
nary proof of debt is $1.87^.— Fees for Regis- 
tering, Case No. 18,295. 

For examining and filing a proof of debt tak- 
en before, any other officer j 50 cents will be 
allowed.— Fees for Registermg, Case No. 18,- 
295. 

The register is entitied, under Act 1867, § 47, 
to 25 cents a folio for depositions taken upon 
the final examination of the bankrupt,— In re 
Dean, Case No. 3,699. 

§ 661. — — In composition cases. 

In composition cases the register is entitied 
to five dollars for incidental expenses. — In re 
Spilhnan, Case No. 13,242. 

For the meeting in such cases he is entitied 
to $3,— In re Spilhnan, Case No. 13,242. 

In such proceedings he is entitied to five dol- 
lars per day when acting under a special order. 
—In re SpiUman, Case No. 13,242. 

He is entitied to 10 cents a folio for filing 
each paper in tte composition proceedings, and 
20 cents for each folio of the examination.— In 
re Spilhnan, Case No. 13,242. 

For each affidavit in the proceedings he is en- 
titled to 25 cents.— In re SpiUman, Case No. 
13,242. 

For ordering an adjournment of a meeting in 
such proceeding he is entitled to one dollar. — 
In re Spilhnan, Case No. 13,242. 

He is entitied to 10 cents for each folio of 
the report in such proceeding.— In re SpiUman, 
Case No. 13,242. 

The compensation of the register who has 
received a surrender of the bankrupt's property, 
and subsequentiy returned it on a composition 
by the bankrupt, is to be fixed by the court. — 
In re Portington, Case No. 11,294. 

§ 662. —— Miscellaneons cases. 

The register is entitied to a charge for tak- 
ing a bond on the assignee with surety. — In re 
Dean, Case No. 3,699. 

When there is no opposition to a discharge, 
the register is entitled to a fee of two dollars 
for granting the same. — ^In re Dean, Case No. 
3,699; In re Robinson, Id. 11,937. 

The register is not entitled to the fee of one 
dollar or to any fee for making an order for 
the examination of the petitioner in bankrupt- 
cy on application of a creditor. — In re ^lacln- 
tire, Case No, 8,821; In re Macklntire, Id. 
8,867. 

A fee for making a transfer of the bankrupt's 
estate by the register to the assignee wUl not 
be allowed, as neither Act 1867 nor the gen- 
eral orders provide any compensation for such 
service,— In re Dean, Case No. 3,699. 

A charge by a register "for stationery, post- 
age, and incidental expenses, rent, and clerk 
hire" wUl not be allowed, as tiiere is no war- 
rant for these charges, either under Act 186T 
or the general orders. — In re Dean, Case No. 
3,699. 

The traveling expenses of a nonresident reg- 
ister, when apportioned among the several cases 
before him, will be allowed, and he may in ad- 
dition charge for the time consumed in making 
the journey.— In re Sherwood, Case No. 12,774. 

§ 663. Fees of marsliaL 

The bankruptcy court has no power to make 
discretionary aUowances to the marshal beyond 
the specific fees prescribed by Rev, St. §§ 829, 
5126, and general order No. 30. — ^In re John- 
ston, Case No. 7,421. 

The fees to be allowed to a marshal as mes- 
senger are those specifically enumerated by Act 
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1867, and sucli other fees as he shows himself 
lo have earned, the items of which are deter- 
minable by analogy to the fees allowed the mar- 
shal for similar services. — ^Anonymous, Case 
No. 437. 

Where a marshal sends a process by mail to 
his deputy in a distant county, he is entitled 
to be paid mileage on such process; but, where 
he sends a deputy from the court house to a 
distant county for service, he is entitled to the 
reasonable expenses of the deputy, but not to 
mileage. — ^Anonymous, Case No. 437. 

A messenger cannot charge commission on his 
own cost bill. — ^Anonymous, Case No. 437. 

Additional allowances should not be naade to 
the marshal, under § 47, Act 1867, unless it ap- 
pear that he performed something beyond his 
ordinary duties.— In re Hare, Case No. 6,063. 

A charge by the messenger of a certain sum 
per folio for preparing notices to creditors is 
improper, as such charge is not designated in 
the act as a fee to which he is entitled. Act 
1867, § 47.— In re Dean, Case No. 3,699; In re 
Talbot, Id. 13,727. 

A charge by a messenger "for attendance" is 
unauthorized, and will not be allowed under 
Act 18G7, § 47.— In re Talbot, Case No. 13,727. 

The marshal, as messenger, when he collects 
moneys of a bankrupt's estate, under a war- 
rant, is entitled to charge a commission on the 
amount collected.— In re Pfaff, Case No. 11,060. 

Marshals are not entitled to per diem service 
for holding, constructively, possession of bank- 
rupt property. — In re Pace, Case No. 10,640. 

No allowance will be made for the custody of 
property by way of commissions on its value. — 
In re Burnell, Case No. 2,171. 

In absence of other proof, a charge of one 
dollar per hour for personal attention to the 
bankrupt's property by the messenger must be 
supported by his own oalii, showing the fact 
of such attention and the necessity thereof. — 
In re Hellmar, Case No. 6,342. 

A marshal is entitled to commissions of 2 per 
cent, on disbursements. liev. St. § 829. — ^In re 
Johnston, Case No. 7,421. 

Two per cent, commissions for disbursing 
moneys (Rev. St. § 829) are not limited to ex- 
penses of court. — ^In re Burnell, Case No. 2,171. 

The marshal is entitled to 10 cents a folio for 
the inventory furnished the assignee. — In re 
Johnston, Case No. 7,421. 

No allowance to the marshal will be made 
for time spent in verifying the inventory with 
the assignee. — ^In re Johnston, Case No. 7,421. 

A marshal is entitled, under general order 
No. 30, to one dollar an hour for the time oc- 
cupied in making an inventory, and the time 
spent in such work by one who was at that 
time acting as the marshal's assistant as keep- 
er of tlie property may be charged. — In re John- 
ston, Case No. 7,421. 

For collecting money on drafts and checks, 
the marshal will be allowed the same fees as 
on an attachment in rem in admiralty. — In re 
Johnston, Case No. 7,421. 

The marshal is not entitled to charge for 
constructive mileage in serving a warrant in 
bankruptcy. Actual personal service, under 
order of court, is necessary. — In re Alexander, 
Case No. 163. 

The United States marshal, as messenger, is 
entitled to five cents per mile for the neces- 
sary travel for the purpose of making a return 
on the warrant. — In re Talbot, Case No. 13,- 
727. 

The marshal is entitled to separate fees for 
service of copies of petition and order to show 
cause, though made at same time. — In re Bur- 



nell, Case No. 2,171. CONTRA, see In re 
Hellmar, Case No. 6.342. 

§ 664. Disbursements of marslial. 

The marshal will be allowed for the cus- 
tody of property only actual disbursements 
and for his personal attention. — In re John- 
ston, Case No- 7,421. 

For the custody of the property the marshal 
is entitled to the amount necessarily and ac- 
tually paid to a keeper, not exceeding .$2.50 
per day, and no charge by the marshal for 
custody fees by way of commissions on the 
value of the property will be allowed. — In re 
Johnston, Case No. 7,421. 

A marshal can only be allowed a charge for 
a storekeeper, not to exceed $2.50 per day, on 
showing the necessity for his employment, the 
reasonableness of the price paid, and the ac- 
tual payment to the storekeeper. — In re Low- 
enstein, Case No. 8,572; In re Comstock, Id. 
3,075; In re Pace, Id. 10.640. 

Bookkeeper of bankrupt not entitled to com- 
pensation for making schedules while in em- 
ploy of marshal, and in receipt of his usual 
salary. — In re Barnes, Case No. 1,013. 

The oath of the marshal is not conclusive 
as to the necessity of expenses charged in his 
account.— In re Pace, Case No. 10,640. 

Jfarshals must present vouehei-s for items 
charged in their accounts, or produce satis- 
factory reason for their absence. — In re Com- 
stock, Case No. 3,075. 

Register's decision disallowing a charge for 
a watchman, on the ground that no watchman 
was necessary, reversed. — ^In re Hare, Case 
No. 6,063. 

§ 665. Fees of counsel for bankrupt. 

Services rendered by attorneys in opposing 
involuntary petitions are not allowable as serv- 
ices to the assignee. Such services are ren- 
dered to the bankrupt and are provable against 
his estate.— In re New York Mail S. S. Co., 
Case No. 10,211. 

An estate is not liable for counsel fees in 
opposing involuntary bankruptcy, and for 
drawing inventories, order of adjudication, etc. 
— ^In re Bigelow, Case No. 1,397.. 

On approval of the assignee, the coimsel 
of a bankrupt may be paid from the estate 
for services in resisting the petition and set- 
tling conflicting claims.— In re Clark, Case No. 
2,803. 

Counsel for the debtor will not be allowed 
a fee for contesting the adjudication, where 
there was no question as to the insolvency of 
the debtor at the time. — In re Portsmouth 
Sav. Fund Soc, Case No. 11,298. 

There is no authority under Act 1867 to al- 
low a counsel fee to the bankrupt's attorney 
out of the assets. — In re New Lamp Chimney 
Co., Case No. 10,168. 

Reasonable compensation to the solicitor of 
a voluntary bankrupt in preparing the peti- 
tion and schedules will be allowed out of the 
assets in the hands of the assignee. — In re 
Kennedy, Case No. 7,700. 

An application for such allowance will not 
be entertained after the filing of the as- 
signee's account and an order for a meeting 
of creditors for final dividend. — ^In re Ken- 
nedy, Case No. 7,700. 

The fee to be allowed counsel for the prep- 
aration of a schedule of a bankrupt is not to 
be determined by the amount of mere clerical 
labor performed, — the systematizing, arrange- 
ment, and condensation of the matter should 
be considered; and a fee of $100 for prepar- 
ing a schedule numbering 40 pages of bank- 
ruptcy blanks was properly allowed. — In re 
Andrews, Case No. 370. 
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Compensation will be allowed attorneys em- 
ployed by the bankrupts who procured the 
discharge of a warrant of arrest against one 
of the bankrupts and prepared the schedule 
and inventory required by Act 1867, § 41, — In 
re aiansfield, Case No, 9,048. 

Attorneys for the bankrupt will not be al- 
lowed compensation for services rendered be- 
tween the time of adjudication and the choice 
of an assignee, unless it appeared that they 
benefited the estate or were necessary to pre- 
serve it in the interest of the general creditors. 
— In re Jaycox, Case No. 7,239. 

In an involuntary proceeding an attorney 
for the bankrupt will be allowed for his serv- 
ices on approval of his bill by the assignee, 
nnd certificate of the register that he has saved 
the estate considerable expense. — ^In re Mont- 
gomery, Case No. 9,726. 

Where a petition in voluntary bankruptcy is 
filed against a firm, and an injunction issued 
preventing them from parting with their prop- 
erty, and a warrant of arrest is issued against 
one of them, under Act 1867, and the bank- 
rupts employ attorneys who procure the dis- 
charge of such Avarrant, and upon adjudica- 
tion being had they prepare the schedules and' 
inventory required under such act, upon peti- 
tion of such attorneys to the bankruptcy court 
to be paid for their services, they are entitled 
to compensation. The injunction having de- 
prived the bankrupts of the means to employ 
counsel, such services are considered a part of 
the bankruptcy proceedings. — In re Mansfield, 
Case No. 9,048. 

The bankrupt's attorney is entitled to an al- 
lowance for services in securing exemptions 
which were rejected by the assignee. — In ,re 
Oomstock, Case No. 3,074. 

The proper way to bring before the court 
the question of tlie compensation of and dis- 
bursements by the attorneys of the bankrupt is 
by petition, on which a reference will be or- 
dered,— In re Rosenberg, Case No. 12,056. 



^ 666. Docket fees. 

The docket fee of $20 is taxable in cases of 
involuntary bankruptcy, where there is a 
^ 'trial" by jury, and in those voluntary cases 
where, under Act 1867, § 31, the court is 
authorized to direct a trial upon specifications 
■of objections to the bankrupt's discharge.-^ 
<3ordon v. Scott, Case No. 5,620. 

The docket fee of $20 is taxable in favor of 
the attorney for the successful party only in 
involuntary cases, and where there has been 
■a. trial by jury,— In re Mead, Case No. 9,364. 

^ 667. "Witness fees. 

A bankrupt summoned by a creditor to ap- 
pear as a witness is not entitled to witness 
fees. — In re McNair, Case No. 8,907. 

A creditor who has proved his claim and ap- 
pears for examination under order of the bank- 
ruptcy court is not entitled to witness fees. — 
In re Kyler, Case No. 7,956; In re Paddock, 
Id. 10,658. 

The fees of a witness must be paid or ten- 
dered at the time of the servix:e of the sum- 
mons or subpoena. General Order No, 29,-^In 
re Griffen, Case No. 5,810. 

Witnesses are entitled to attendance fees 
for adjourned days, or to travel fees for going 
to and from home during adjournments. — In re 
Griffen, Case No. 5,810. 

If the fees are not paid and the witness at- 
tends, the fees are to be collected as in ordi- 
nary actions, and according to the practice of 
courts therein. — ^In re Griffen, Case No. 5,810. 

The wife of a bankrupt, attending under an 
order, and being examined as a witness, is 
entitled to witness and travel fees, calculated 
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according to Act Feb. 26, 1853, § 3.— In re 
Griffon, Case No. 5,810. 

A witness is entitled to fees only for the 
days of actual attendance, and not for the 
days on which he was ready to attend. — In re 
Crane, Case No. 3,352. 

The partj' who serves the subpoena is en- 
titled to recover for service and mileage. — 
Gordon v. Scott, Case No. 5,620. 

§ 668. Taxation. 

A regular taxation by the clerk should be 
made of all the fees and disbursements in 
each bankrupt case. — Costs and Fees, Case No. 
18,282. 

The standing auditor of the court has no 
power to tax a marshal's bill of costs. — In re 
Rein, Case No. 11,677. 

The consent of the assignee held a suffi- 
cient ground for the taxation of the marshal's 
bill of fees and expenses, and the register 
must countersign a check drawn by the as- 
signee for the amount. — In re Rein, Case No. 
11,678. 

If any question arises in respect to the reg- 
ister's fees, they must be taxed by the clerk, 
pursuant to general order No. 30, before they 
can be allowed, and an order therefor should 
be made on application of the bankrupts. — In 
re August, Case No. 645. 

Where the bankrupt fails to raise the ques- 
tion at the proper time as to whether a sup- 
plemental warrant is necessary, the court will 
not determifie the question upon the taxation 
of the fees of the register. — ^In re Robinson, 
Case No. 11.937. 

As to the charges of the register, and how 
questions in regard thereto are to be raised. — 
In re Sherwood, Case No. 12,774. 

Counsel for assignee allowed $350 for serv- 
ices. — In re Warshing, Case No. 17,209. 

The clerk's certificate is only prima facie 
evidence of attendance of witnesses before the 
register. The register's memoranda of en- 
tries may be used to prove tlie proceedings. — 
In re Crane, Case No. 3,352. 



§ 669. On appeal. 

Costs are not allowed to either party where, 
on new evidence, on appeal to the circuit court 
on a trial of objections to a discharge, the 
verdict is changed in favor of the bankrupt. — 
In re Guild, Case No. 5,860. 

§ 670. Payment and remedies for collec- 
tion. 

The register has authority to make an or- 
der directing the assignee to pay fees to court 
officers. — ^In re Lane, Case No. 8,042. 

Registers may take cognizance of uncon- 
tested petitions filed by attorneys against the 
assignee to compel the payment of their fees 
and disbursements. — In re Stafford, Case No. 
13,274. 

The court may, under Act 1867, § 47, and 
general order 29, direct the assignee to pay 
the register's and marshal's fees out of the 
estate, but not before they are properly taxed, 
—In re Smith, Case No. 12,972. 

A register has a lien for Ms fees on the fund 
in court which has been awarded to a party. — 
In re Breck, Case No. 1,823, 

The costs and expenses of the bankruptcy, 
proceedings are entitled to priority of payment 
out of the funds in court derived from the 
sale of the property. — ^In re Whitehead, Case 
No. 17.562. 

§671. Set-off. 

A petitioner in involuntary bankruptcy, 
whose jjetition is dismissed with costs, cannot 
set off his debt against the costs. — In re Low- 
enstein. Case No. 8,572. 
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Vn. OrFENSES AGAINST BANKRtlPT 
LAWS. 

§672. Perjury. 

The bankrupt's intentional omission to state 
!i part of his property in his sworn schedule 
is perjury under the act of 1825. — ^United 
States T. Nihols, Case No. 15,880. 

Under Act March 3, 1825, an intentional 
omission, by one applying for the benefit of 
*the bankrupt law (Act 1841) to place any por- 
tion of his property upon a schedule, sworn 
to by him as containing a true account of all 
liis effects, is perjury. — ^United States v. 
Nihols, Case No. 15,880. 

Under an order of the district court, author- 
izing petitioners in bankruptcy to Terify their 
petitions before the clerk of the county in 
which they reside, and appointing such county 
clerk commissioner to administer oaths to 
such petitioners, the clerk of one county has 
no power to administer such oath to a resident 
of another county.— United States v. Deming, 
Case No. 14,945. 

A deputy clerk, being authorized to act the 
same as the principal, has the right to admin- 
ister oaths in bankruptcy; and such oaths are 
presumed to be administered in the presence 
of the court, and by virtue of its authority. — 
United States v. Nihols, Case No. 15,880. 

The bankrupt is not guilty of perjury in 
withholding certain items from his schedule 
under the advice of counsel to whom he had 
fairly submitted the facts in regard to his 
property. — United States v. Conner, Case No. 
14,847. 

Perjury committed in bankruptcy proceed- 
ings cannot be prosecuted under the general 
criminal law (§ 18) nor wUl an indictment lie 
at common law.— Anonymous, Case No. 475. 

§ 673. Fraudulent canveyances. 

An intent to defraud only the original seller 
of goods is not within Act 1867, § 44, pun- 
ishing bankrupts who, within three months 
before their petition is filed, dispose of goods 
otherwise than in due course of trade, with 
an intent to defraud.— United States v. Clark, 
Case No. 14,806. 

To sustain a conviction for a fraudulent dis- 
posal of goods, it is not necessary that such 
gootls shall have been obtained within three 
mouths prior to the commencement of the pro- 
ceedings in bankruptcy.— United States v. Smith, 
Case No. 16,339. 

A chattel mortgage is a disposition of prop- 
erty out of the usual course of business, and, 
where exeevited with an intent to defraud cred- 
itors, will subject the bankrupt to indictment, 
under Rev. St. § 5182.— United States v. Bayer, 
Case No. 14,548. 

§ 674. Concealment of property or omis- 
sion to sdiednle. 

To sustain a conviction for concealing assets 
from the assignee, it is not necessary to prove 
a demand bv the assignee. — ^United States v. 
Smitli, Case No. 16,339. 

The crime of fraudulently omitting property 
or effects from a bankrupt's schedule is com- 
jilete when the false schedule is filed. — United 
States V. Clark, Case No. 14,806. 

§ 675. Fictitious losses. 

An indictment charging a conspiracy to have 
a bankrupt account for his property by falsely 
pretending that he had given a valid mortgage 
thereon to secure a consideration a part of 
which he should falsely pretend to have been 
stolen, sets out an offense under Rev. St. § 5440, 
as a conspiracy to attempt to account for prop- 
erty by fictitious losses. — United States v. Swett, 
Case No. 16,427. 



§ 676. Obtaining goods witli intent to 
. defraud. 

Under Rev. St. § 5132, el. 9, making it a mis- 
demeanor for a bankrupt to obtain goods on 
credit with intent to defraud, etc., it must be 
shown that the intent to defraud existed in the 
mind of the bankrupt against his creditors gen- 
erally, and not against the particular creditor 
from whom the goods were obtained. — ^United 
States V. Penn, Case No. 16,025. 

Under an indictment based upon Rev. St. 
§ 5132, el. 9, it must be shown that defendant 
falsely represented that he was carrying on 
biisiness in the ordinary course of trade, and 
that such representations induced the seller to- 
part with his goods. — ^United States v. Penn, 
Case No. 16,025. 

A retailer who buys large quantities of goods 
under the pretense of needing them in his reg- 
ular business, but ships them off and sells them 
at wholesale at a sacrifice, is guilty of a mis- 
demeanor. Act 1807, § 44. — United States v. 
Frank, Case No. 15,159. 

Where it" appears from a hearing before a 
United States commissioner that an insolvent 
within three months of his bankruptcy, obtained 
goods on credit from various parties, with in- 
tent to defraud, under the false color and pre- 
tense of carrying on business and dealing in 
the ordinary course of trade, he will be held 
to bail. Act 1867, § 44.— United States v. 
Geary, Case No. 15,195a. 

§ 677, Accessories. 

Under Rev. St. § 5440, a person who con- 
spires with the bankrupt to commit the acts 
made criminal by § 5132, subds. 7, 10, may be 
Indicted. — ^United States v. Bayer, Case No. 14.- 
547. 

§ 678. Indictment and information. 

On a charge of perjury by a petitioner ia 
bankruptcy, the indictment need not set out par- 
ticularly or substantially the petition. — United 
States V. Deming, Case No. 14,945. 

An indictment for perjury in a proceeding in 
bankruptcy is suflScient, in alleging the petition 
as made "to a judge sitting as a bankrupt 
court."— United States v. Deming, Case No. 14,- 
945. 

In an indictment for perjury, in not giving 
a true and full account of the property of the- 
petitioner, the items on the schedule need not 
be stated in the indictment. — United States v. 
Chapman, Case No. 14,784. 

The allegation in such indictment that the 
property was omitted to defraud a certain cred- 
itor named and others is sufficient, as all the 
creditors need not be named in the indictment. 
— ^United States v. Chapman, Case No. 14,784. 

An indictment under Rev. St. § 5132, will 
lie before an order of adjudication in bankrupt- 
cy.— United States V. Myers, Case No. 15,848. 

In an indictment under such act all matters 
necessary to constitute the offense as defined 
therein must be pleaded. — United States v. Pres- 
cott. Case No. 16,084. 

The description of the goods should be as 
definite as in a declaration in trover. — ^United 
States V. Prescott, Case No. 16,084. 

The word "feloniously" should be omittedr 
the offenses being indictable as misdemeanors. 
— United States v. Prescott, Case No. 16,084. 

An averment that defendant was lawfully 
adjudged a bankrupt, is sufficient to admit the 
record in the bankruptcy proceedings, of which 
the examination of the bankrupt is a part. — 
United States v. Crane, Case No. 14,887. 

An indictment which merely avers the com- 
mencement of proceedings in bankruptcy pur- 
suant to the act, without in any way describing 
the proceeding, except by the names of the 



501 (§ 678) 



creditors "pursuant to the act,*' and which does 
not state the name of the court, or the time 
or place where the proceedings were instituted, 
is insufficient.— United States t. Latorre, Case 
No. 15,567. 

An indictment for omitting property and ef- 
fects from the schedule need not allege that 
the bankrupt took the oath of allegiance pre- 
scribed by Act 1867, § 11.— United States t. 
aark, Case No. 14,806. 

The crhne defined in Rev. St. § 5132, subd. 
6, is not an infamous one, within the meaning 
of that term at common law and as used in the 
fifth amendment to the United States constitu- 
tion, and the party committing it may be prose- 
cuted by information.— United States v. Block, 
Case No. 14,609. 

An indictment, under Act 1867, § 44, cl. 7, 
is sufficient where it alleges that defendant was 
lawfully adjudged a bankrupt; that after com- 
mencement of proceedings in bankruptcy he was 
required by the district court to submit to ex- 
amination on oath as to the disposal and condi- 
tion of his property; tiiat the examination was 
held; that the bankrupt was sworn to make true 
his answers: and that he attempted to account 
for a certain item of property, with intent to de- 
fraud his creditors, by a fictitious loss.— United 
States V. Crane, Case No. 14,887. 

An indictment for obtaining goods under false 
pretenses (Rev. St. § 5132, cl. 9) need not 
charge an intent to defraud creditors generally. 
—United States v. Myers, Case No. 15,848. 

The negative averment that the accused was 
in fact not carrying on business and dealing in 
the regular course of trade when he obtained 
credit for goods on false pretenses is not neces- 
sary.— United States T. Myers, Case No. 15,848. 

§ 679. Evidence, 

The compulsory examination of a bankrupt 
under oath under § 26 (act, 1867) cannot be 
given in evidence against him on a criminal 
proceeding under § 44.— United States v. Pres- 
cott. Case No. 16,085. 

Where the question in issue is whether the 
defendant absconded, • his declarations made 
while on his way from his ^lace of residence, 
as to his intentions of returning, are competent 
evidence in his favor.— United States v. Penn, 
Case No. 16,025. 

§ 680. Trial— Witnesses. 

Defendants are not competent witnesses in 
their own behalf on their trial on indictment 
for violating § 44 of the bankrupt act of 1867.— 
United States v. Black, Case No. 14,602. 



Vm. REVIEW. 

§ 681. Appellate and revisory jurisdio- 
tion. 

The circuit coUrt has jurisdiction to revise, 
correct, and reverse rulings of the district court 
in bankruptcy (Act 1867).— Langley v. Perry, 
Case No. 8,067. 

The circuit court has complete and unlimited 
control over proceedings in bankruptcy to re- 
view the whole case, or any particular ques- 
tion arising in it. (Act 1867, § 2.)— Euddick 
v. Billings, Case No. 12,110. 

Act 1867, as to revisory jurisdiction, excludes 
from the category of general superintendence 
and jurisdiction of the circuit court the appellate 
jurisdiction defined by section 8 of said act, 
and brings within that category all decisions of 
district court or the district judge at chambers, 
whidi cannot be reviewed upon appeal or writ 
of error, under the provision of such section. — 
In re Alexander, Case No. 160. 

Act 1867, which gives the circuit court ap- 
pellate jurisdiction in certain cases, and, among 
others, of appeals in equity cases decided in the 
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district court under the jurisdiction created by 
the act, and of writs of error in cases at law 
decided in the exercise of such jurisdiction, com- 
prises those suits of which concurrent jurisdic- 
tion is given to the circuit and district courts 
by such act.^In re Alexander, Case No. 160. 

Under Act 1867, the appellate jurisdiction 
which is conferred upon the federal circuit courts 
is limited to controversies between assignees and 
the claimants of adverse interest, and to con- 
troversies between assignees and creditors touch- 
ing the allowance of claims.— In re Alexander, 
Case No. 160. 

The jurisdiction of superintendence conferred 
upon the federal circuit courts by Act 1867, § 2, 
is to be exercised over proceedings in bankruptcy 
already pending in the federal district court.— In 
re Alexander, Case No, 160. 

The circuit court has no supervisory jurisdic- 
tion in the case of a suit brought by the as- 
signee or a creditor pending the bankruptcy pro- 
ceedings, or on the rejection or allowance of 
a claim, but has such jurisdiction in all other 
classes of cases.— York's Case, Case No. 18,139. 

The jurisdiction conferred upon the circuit 
court by Act 1867, § 2, is revisory, and confers 
no power to execute the decrees of the district 
court or to assume primary exercise of juris- 
diction conferred on tie district court by section 
1. — In re Bininger, Case No. 1,418. 

Act Feb. 6, 1839 (5 Stat. 315) § 8, which 
vests the federal district court for the middle 
district of Alabama with the jurisdiction of the 
federal circuit court, except in cases of appeal 
and writs of error, does not deprive such cir- 
cuit court in that .district of jurisdiction to 
review an adjudication in bankruptcy by the 
district court, under Act 1867, § 2, giving the 
circuit court, within and for the district in 
which the proceeding is pending, a general super- 
intendence and jurisdiction of bankruptcy pro- 
ceedings.— Alabama & O. B. Co. V. Jones, Case 
No. 126. 



§ 682. Ifatnre and form of remedy. 

The distinction between the methods of re- 
view in actions in law and suits in equity— one 
being by writ of error, and the other by appeal — 
is preserved by section 8 of the act of 1867. — 
Ruddick v. Billings. Case No. 12,110. 

A summary proceeding by order to show cause, 
asking the assignee to be directed to pay a mort- 
gage debt out of tie estate, is not a suit, within 
Act 1867, § 8, relating to appeals.— In re Casey, 
Case No, 2,495. 

An order made by the district court in the 
exercise of its summary jurisdiction may be re- 
■viewed in tiie circuit ■ comrt by petition or on 
bill filed in a plenary suit in the circuit court, 
but it cannot be reviewed by appeal under sec- 
tion 8.— In re Casey, Case No. 2,493; Hurst 
T. Teft, Id. 6,939. 

An appeal to the circuit court will not lie by 
the petitioning creditors from an order of the 
district court vacating, at the instance of anoth- 
er creditor, an order made at a previous term 
adjudicating the debtor a bankrupt. The rem- 
edy of the petitioning creditors in such case 
is under Act 1867, § 2, and not an appeal under 
section 8.— In re Hall, Case No. 5,920. 

Where the issue of bankruptcy is tried by 
a jury, errors of the court in the progress of the 
trial can be reviewed only by writ of error, and 
cannot be reviewed by petition, under Act 1867, 
§ 2.— Lehman v. Strassberger, Case No. 8,216; 
In -re Oregon Bulletin Printing ■& Publishing 
Co., Id. 10,560. 

A petition filed by the bankrupt after dis- 
charge, praying that certain money recovered 
for his estate since the discharge might be ap- 
plied to his debts and the costs of the proceed- 
ings, and the balance paid to him, is not a 
bill in equity, but a petition, and a decree 
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thereunder is reviewable by petition. — ^JNIaybin 
V. Raymond, Case No. 9,338. 

The decision of the district court respecting a 
claim of a creditor can only be reviewed by an 
appeal taken as prescribed by Act 18G7, §§ 8, 
24, and rule 26.— In re Place, Case No. 11,200. 

Questions arising in the progress of a ease 
can be reviewed by the circuit court only by 
petition and not by appeal. — In re Eeed, Case No. 
11,(;3S. 

The proper process by which to remove to the 
circuit court an order granting or refusing a 
discharge is by petition under section 2, Act 
1807.— Ruddick v. Billings, Case No. 12,110. 

The review of an interlocutory decree of the 
district court in a suit to set aside an illegal 
preference can only be had by appeal under Act 
i8G7, § 8, and cannot be had by petition for re- 
view under § 2 of such act. — ^^Varren v. Tenth 
Nat. Bank, Case No. 17,201. 

§ 683. Decisions revie-wable. 

The removal of the assignee by the district 
court for a "cause which in its judgment renders 
such removal necessary or expedient" is not 
such a case or question as can be reviewed by 
the circuit court. — In re Adler, Case No. 82. 

A resolution of composition is subject to re- 
view under the revisory power of the circuit 
court — ^In re South Boston. Iron Co., Case No. 
13,183. 

Under Act 1867, § 8, the appeal provided for 
can be taken only from a final order. — In re 
Casey, Case No. 2,495. 

The power of the circuit court to review pro- 
ceedings in bankruptcy is not limited by the 
amount involved. — In re Clark, Case No. 2,802. 

The decision of the register, on submission of 
a claim to him by stipulation, is not final, but 
is subject to review of the court. — ^In re Ford, 
Case No. 4,932. 

An appeal will lie to the supreme court from 
a decision of the circuit court in the exercise 
of its supervisory jurisdiction under the bank- 
rupt law. — ^In re Fox, Case No. 5,007. 

On the overruling of the opposition and al- 
lowance of a claim, the opposing creditor may 
take the question to the circuit court for review, 
by bill, petition, or other proper process. Rev. 
St. § 4986.— In re Joseph, Case No. 7,532. 

An order for the sale of lands of the bank- 
rupt free of incumbrances may be reviewed in 
the circuit court under section 2, Act 1867. — 
llarkson v. Heaney, Case No. 9,098. 

A proceeding in tlie district court to have 
proof of debt rejected, under Rev. St. § 5081, 
held appealable to the circuit court under 
section 4980.— Morris v. Brush, Case No. 9,828. 

An appeal will not lie to the circuit court 
from an adjudication of bankruptcy.— In re 
O'Brien, Case No. 10,397. 

A proceeding to have a debtor adjudged a 
bankrupt cannot be reviewed until after final 
judgment. — In* re Oregon Bulletin Printing & 
Publishing Co., Case No. 10,560. 

The circuit court has jurisdiction to review 
an order of the district court upon a trial be- 
fore it without a jury, adjudicating the peti- 
tioner a bankrupt. (Act 1867, § 2.) — In re 
Picton, Case No. 11,136. 

An appeal may be taken to the circuit court 
from a decree of the district court in a suit 
to recover alleged property of the bankrupt, 
where the amount in dispute exceeds $500. — 
Scammon v. Cole, Case No. 12,432, 

In bankruptcy cases an appeal to the circuit 
court will be allowed upon final decrees of the 
district court in a suit in equity by or against 
an assignee, only where the sum in controversy 
exceeds $500.- In re Zug, Case No. 18,222. 
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The decision of the district court upon an 
application to confirm a sale of a bankrupt's 
estate is not within the general supervisory juris- 
diction of the circuit courts. (Act 1867, § 
2.)- York's Case, Case No. 18,139. 

§ 684. Right of review. 

A person not a party to tlie proceeding below 
cannot file petition for review.— Alabama & C. 
R. Co, V. Jones, Case No. 127. 

Any lien creditor njay appeal from a decree 
affecting his rights to the supervisory jurisdic- 
tion of the circuit court.— In re Taliafero, Case 
No. 13,736. 

An objecting creditor cannot further contest 
the claim of another after a decision on its 
validitj- by the district court. Proceedings to 
review such decision must be taken by the as- 
signee by appeal under § 8 (Act 1867).— In re 
Troy Woolen Co., Case No. 14,202. 

A bankrupt seeking a review, and at the same 
time prosecuting suits in a state court to re- 
strain proceedings in the district court, will not 
be required to elect. — In re Bininger, Case No. 
1,419. 

§ 685. Presentation and reservation in 
lower conrt of grounds of re- 
view. 

Proceedings not passed upon in the district 
court cannot be availed of as error on review. — 
Alabama & C. R. Co. r, Jones, Case No. 127. 

"Where an assignee proceeded by petition to 
recover certain property as assets of tiie bank- 
rupt, and the respondent answered without ob- 
jection, the circuit court, on review, will not 
consider whether a more formal suit would 
have been proper.— In re Clark, Case No. 2,802. 

The circuit court has no authority to entertain 
questions adjourned from the district court un- 
less they are distinctly raised.— In re Grant, 
Case No. 5,090. 

The objection that there was no direction 
from the bankrupt court to bring the suit can- 
not be first raised in the appellate court. — Hal- 
lack V. Tritch, Case No. 5,956. 

On a review in bankruptcy, the circuit court 
cannot consider objections to a proceeding in 
composition that were not taken in the district 
court.— In re Wilson, Case No. 17,781. 

§ 686. Time of taking proceedings. 

The provision of Act June 1, 1872, g 2, limit- 
ing the time to appeal from the district court 
to one year, does not apply to appeals under 
Act 1867.— Sedgwick v. Fridenberg, Case No. 
12,611. 

In a suit by an assignee in bankruptcy against 
a person claiming adverse interest no appeal 
lies before final decree from the interlocutorj' 
decree of the district court. — Clark v. Iseliii, 
Case No. 2,824. 

A petition for a revision by the circuit court 
of a final decree of the district court refusing 
a discharge may be entertained, although no 
proceedings were actually pending in the dis- 
trict court when the petition for revision was 
made (Act 1867, % 2).— Littlefield v. Delaware 
& H. Canal Co., Case No. 8,400. 

In computing the time within which an appeal 
in bankruptcy must be taken, Sunday is to be 
counted, except when the last day would fall 
on Sunday.— York's Case, Case No. 18,139. 

The federal circuit court has no jurisdiction 
on an appeal in any case imder Act 1867, from 
the district court, unless it is claimed, and the 
bond is filed at the time it is claimed, and notice 
is given, as required by section 8 of said act, 
within 10 days after the entry of the decree or 
decision appealed from, or unless it is entered 
at the term of the circuit court first held, with- 
in the proper district, after the expiration of 
the 10 days from the time it was claimed. — In 
re Alexander, Case No. 160. 
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Where the appeal provided for in Act 1567, 
§ 8, is not taken -within 10 days after the de- 
cree is entered, the court acquires no jurisdic- 
tion.— Sedgwick V. Fridenberg, Case No. 12,611. 

An appeal from the rejection of a claim -vvill 
he dismissed for failure to file the statement 
and enter the appeal within the 10 days as re- 
quired by Act 1867, §§ 8, 24, and rule 26.— In 
re Kyler, Case No. 7,957; In re Place, Id. 
11,200, 11,201. 

General order No. 26, in relation to the time 
of filing an appeal from the district court in 
the circuit court, is a rule of practice in the 
latter court, and, if disregarded, the appellee 
has prima facie ground on which to move to 
dismiss the appeal. — Morris v. Brush, Case No. 
9,828. 

A compliance with general order in bankrupt- 
cy No. 26, in relation to the filing of an appeal 
in the circuit court, is not necessary to give ju- 
risdiction, but the court will hear such appeal 
where a satisfactory excuse is offered for the 
delav in filing. — ^Morris v. Brush, Case No. 
9,828. 

§ 687. Petition for review. 

Statement of counsel that they are authorized 
by a corporation to file petition for review of 
proceedings is conclusive as to authority. — Ala- 
bama & G. R. Co. v. Jones, Case No. 126. 

A petition for the review of law and fact 
must state specifically the errors complained of 
in the ruling or order of the district court.— In 
re South Boston Iron Co., Case No. 13,183. 

The petition for revision under Act 1867, § 2, 
must distinctly state in what the error consists, 
whether it be of law or fact An allegation 
that petitioner has conformed to the provisions 
of the act, and is aggrieved because the prayer 
of his petition for discharge was refused, is not 
sufficient.— Littlefield v. Delaware & H. Canal 
Co., Case No. 8,400. 

Asking a review and reversal or modification 
of an order of the bankruptcy court in exercise 
of its summary jurisdictiou and a mere notice 
of appeal is not "proper process" for invoking 
a review. — In re Casey, Case No. 2,495. 

• Service of petition for review on attorney for 
creditor filing petition below is sufficient. — Ala- 
bama & C. R. Co. T. Jones, Case No. 126. 

$688. Bond. 

An appeal cannot be allowed where a bond is 
not given within 10 days after the decree has 
been entered, as required by Act 1867, § 8.— In 
re Alexander, Case No. 160; Benjamin v. Hart, 
Id. 1,302. 

A bond given on appeal under Act 1867, § 8, 
which has no statement of the court which ren- 
dered the decree, except by a reference to the 
title of the cause, and the cause being entitled 
in the circuit court, is not sufficient, and will 
not be approved. — Benjamin v. Hart, Case No. 
1,302. 

§ 689. Powers and proceedings in lower 
court on transfer of cause. 
The district court may open the decree, and 
grant a rehearing, in case of newly-discovered 
evidence; and, pending application therefor, the 
circuit court will suspend action on the petition 
for review. — ^In re Great Western Tel. Co., Case 
No. 5,739. 

§ 690. Stay of proceedings. 

A stay of proceedings in the district court is 
in the discretion of the circuit court, and will 
not be granted where the debtor will not be 
seriously prejudiced by their continuation. — In 
re Oregon Bulletin Printing & Publishing Co., 
Case No. 10,560. 

§691. Record. 

The record on appeal from the disallowance of 
a claim in bankruptcy must show that appellant, 



within the time specified by the rules of court, 
made a statement in writing of his claim, and 
filed the same with tie clerk.— In re Coleman. 
Case No. 2,979. 

Appeals in equity cases, under Act 1867, from 
the district to the circuit court, are regulated 
by section 8 and general order No. 26, framed 
by the supreme court; and where, in an equity, 
case, the record does not show that an, appeal 
was claimed or notice given, and contains no 
bond, it will be dismissed by the circuit court. 
—Hawkins v. Hastings Nat. Bank, Case No. 
6,245. 

A transcript of the proceedings in the district 
court is not required to be filed within the 10 
days allowed for filing an appeal in a circuit 
court, but it is sufficient if a statement of the 
appellant's claim, a brief account of what has 
been done in the district court, and the grounds 
of appeal, are filed. Rev. St. § 4984.— Morris 
V. Brush, Case No. 9,828. 

The statements in a petition for review, like 
those in any other pleading, must be taken as 
true on demurrer, and, if sufficient, the decree 
below reversed. Case No. 9,923 reversed. — 
Curran v. Munger, Case No. 3,487. 

§ 692. Dismissal. 

A petition for review by the circuit court, un- 
der Act 1867, § 2, filed 50 daj-s after the mak- 
ing of a final decree by the district court re- 
fusing the discharge, in the absence of a rule 
limiting the time, will not be dismissed on the 
ground of delay. — ^Littlefield v. Delaware & H. 
Canal Co., Case No. 8,400. 

Proceedings for review instituted by a cred- 
itor whose interest was $6,000 out of $300,000 
nearly five months after the discharge was 
granted is unreasonably delayed, where tlie 
bankrupt, on the faith of the discharge, aided 
by friends, had resumed his former business. — 
In re Murray, Case No. 9,953. 

An, appeal under Act March 2, 1867, § 8, will 
be dismissed for failure to comply with the pro- 
visions in regard to entering the appeal, or the 
provisions of general order No. 26 in regard to 
filing the appeal, and setting forth a statement 
in writing of the claim. — ^In re Coleman, Case 
No. 2,979. 

§ 693. Hearing. 

A bill or petition under Act 1867, § 2, for a 
review of an adjudication of bankruptcy may 
be heard by the circuit judge, in chambers at 
any place within the circuit, whether within or 
without the district where the hankruptcy pro- 
ceedings are pending. — ilarkson v. Heaney, Case 
No. 9,098; Thornhill v. Bank of Louisiana. 
Case No. 13,992. 

§ 694. Review. 

The circuit court has power to review the 
findings, where the evidence is before it upon 
which the bankrupt was adjudged guilty of con- 
tempt in failing to disclose his property,— In re 
Salkey, Case No. 12,254. 

In such case the circuit court may direct the 
district court to allow the bankrupt to be re- 
examined before the register, and, on the return 
of an attachment, the court will examine the 
bankrupt. — In re Salkey, Case No. 12,254. 

When questions of policy and expediency have 
been fairly before the creditors, and disposed of 
by tliem, and their action has been approved by 
the register and the district court, such action 
will not be interfered with by the circuit court, 
on review.— In re Wilson, Case No. 17,781. 

In a composition case the circuit court, in the 
exercise of its supervisory jurisdiction, will not 
interfere, except in a very clear case, where the 
district court has affirmed the action of majority- 
creditors. — ^In re Wronkow, Case No. 18,105. 

Ti''here a composition has been approved by 
the creditors, the register, and the district 
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court, the circuit court will not interfere, un- I 
less specific errors in the action of the creditors 
or the court below can be pointed out, which, 
if sustained, would change the judgment.— In 
re Wronkow, Case No. 18,105. 

On petition for review of the finding of the 
district court on a matter of fact, the burden is 
on the petitioner to show that the evidence can- 
not support the finding. Case No. 11,322 af- 
firmed.— Coggeshall T. Potter, Case No. 2,955. 

The circuit court will not review an incidental 
question of practice in the district court. — In re 
Kobinson, Qise No. 11,939. 

On review the decision of the district court on 
a question of fact will not be reversed unless 
it clearlj' appears that the court was in. error. 
— In re Jlooney, Case No. 9,748. 

Where all the evidence in the district court 
on a trial without a jury is preserved by bill of 
exceptions and certified to the circuit court, the 
correctness of the order of the district court 
adjudicating the petitioner a bankrupt can be re- 
viewed. — ^In re Picton, Case No. 11,136. 

The circuit court will not set aside the ap- 
pointment of an assignee by the district judge 
where the only error claimed is in holding that 
no election had been made by the creditors, 
there being no allegation against the fitness of 
the person appointed. — Woods v. Buckewell, 
Case No. 17,991. 

On an appeal by a creditor from the decision 
of the district court rejecting his claim, where 
a declaration and plea are filed, the creditor has 
a right to a jury trial (Rev. St. §§ 4980, 49S4). 
—Thistle V. Hamilton, Case No. 13,884. 

Such right will not be held to have been waiv- 
ed where the appeal is inadvertently submitted, 
and decided as if the cause had been brought up 
bv writ of error.— Thistle v. Hamilton, Case 
No. 13,884. 

The circuit court will not, on petition for re- 
view, hear additional testimony. Its power is 
simply revisory. — In re Great Western Tel. Co., 
Case No. 5,739. 

On a revisory petition to the circuit court the 
case will not be taken up de novo, but the error 
complained of must be particularly set forth. — 
In re Sutherland, Case No. 13,636. 

The cause of action on appeal to the circuit 
court under Act 1867, § 24, from a rejection of 
proof of debt must be the same as that pre- 
sented to the district court. — In re Jaycox, Case 
No. 7,237. 

On an appeal by a creditor from a decision of 
the district court rejecting his claim the case is 
reconstructed in the circuit coiu:t, and the issues 
are made up and tried in the same way as if the 
«ise were originally commenced in such court. 
— Stilhvell V. Walker, Case No. 13,451. 

§ 695. Determination and disposition o£ 
cause. 

In the case of an appeal, under Act 1867, § 
8, from an order of the district court requiring 
the surrender of property belonging to the bank- 
rupt, the order will be affirmed on the merits, 
where it clef rly appears that the proceedings in 
granting such order were authorized, although 
there is a motion to dismiss the appeal as un- 
authorized by said section 8. — Samson v. Blake, 
Case No. 12,284. 

The power to review conferred on a circuit 
court of the United States by Act 1867 (14 
Stat. 518) is given to it as a court of equity; 
and it is not bound to reverse on strictly legal 
grounds, if satisfied that the facts are correctly 
found, and that no injustice has been done. — In 
re Clark, Case No. 2,802. 



BANKS AND BANKING. 

I. CONTROL AND REGULATION IN GEN- 
ERAL. 
§ 1, What are banks. § 2, Safety fund. 

IL BANKING CORPORATIONS AND AS- 
SOCIATIONS. 

§ 3, Incorporation, organization, and inci- 
dents of existence. § 4, Capital stock and 
dividends. § 5, Stockholders. § S, Officers 
and agents. § 7, Insolvency and dissolution. 

IIL FUNCTIONS AND DEALINGS. 

§ 8, Banking franchises and powers, and 
their exercise in general. § 9, Deposits. § 
10, Collections. § 11, Loans and discounts. § 
12, Exchange. § 13, Circulating notes. § 14, 
Actions. 

IV. NATIONAL BANKS. 

§ 15, Transfer of stock. § 16, Liability of 
stockholders for debts of the hank. § 17, Of- 
ficers. § 18, Contracts and dealings in gen- 
eral. § 19, Loans and collateral security. § 
20, Interest and usury. § 21, Actions. § 22, 
Receivers. § 23, Dissolution. 

Liens on bank stock in bankruptcj-, see "Bank- 
ruptcy," § 257. 

Taxation of banks and bankers, see "Internal 
Revenue," § 29. 

I. CONTROIi ATn> BEGTJIiATION IN 
GENEIIAI4. 

§ 1. "Wliat are lianks. 

A corporation engaged in loaning its own mon- 
ey upon note and mortgage is not a banking 
corporation.- Oregon & W. Trust Inv. Co. v. 
Rathburn, Case No, 10,555. 

§ 2. Safety funds. 

The safety-fund law of Michigan, which pro- 
hibited all banks subsequently estabUshed from 
issuing notes except they are payable on de- 
mand, and without interest, applies to a bank 
charter granted on the same- day.— Weed v. 
Snow, Case No. 17,347. 

H. BANKING CORPORATIONS AND 
ASSOCIATIONS. 

§ 3. Incorporation, organization, and 
incidents of existence. 

The expiration of the charter of a bank in- 
debted to the United States will prevent a rem- 
edy over against the debtors of the bank where 
there was no previous assignment. — ^United 
States V. Alexander, Case No. 14,428. 

Debts due the late Bank of the United States 
were not extinguished by the expiration of its 
charter; and a note given after such expiration 
to one of its agents, in his own name, in re- 
newal of a note previously due, is valid. — Smith 

V. Frye, Case No. 13,049. 

Section 14 of the charter of the Bank of Co- 
lumbia was repealed by Act March 2, 1821, § 8, 
except as to debts contracted before the repeal. 
— Smith v. Bank of Columbia, Case No. 13,011. 

Notes given after the repeal, and discounted 
by the bank to pay debts previously due, are not 
witiin the exception. — Smith v. Bank of Co- 
lumbia, Case No. 13,011. 

A new bank, incorporated with the same 
name as an old bank, whose charter is about 
to expire, and with nearly the same stockhold- 
ers, is not responsible for notes of the old bank. 
—Bellows V. Hallowell & Augusta Bank, Case 
No. 1,279. 

The corporate name of the bank incorporated 
by Act March 3, 1817, § 23, is "The Central 
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Bank of Georgetown and Washington," and not 
"The President and Directors of" said hank. 
—Central Bank v. Tayloe, Case No. 2,548. 

§ 4. Capital stocic and diTidends. 

A purchaser of hank stock becomes its legal 
owner on its full sale to him, without waiting 
the formal transfer on the books of the bank.— 
Hubbard v. Bank of United States, Case No. 
6,815. 

The court will compel a hank to permit a 
transfer of shares of its stock to be made upon 
the proper books to the rightful owner, regard- 
less of tiie by-laws on that subject. — Hubbard 
V. Bank of United States, Case No. 6,815; 

Where shares are transferable only at the 
bank, the bank is not liable to a purchaser who 
never applied for a transfer, where it permits 
their attachment as the property of the per- 
son in whose name they stand on the bank 
books.— Williams t. Mechanics' Bank of New 
Haven, Case No. 17,727. 

A certificate reciting the ownership of bank 
shares "which are transferable at the bank in 
person or by attorney" means transferable only 
at the bank" under cognizance of its oflScers. — 
Williams v. Mechanics' Bank of New Haven, 
Case No. 17,727. 

The Bank of Potomac has a lien upon its 
stock in the hands of a stockholder whose notes 
are lying over, unpaid. — ^Burford v. Crandell, 
Case No. 2,150. 

The private hanking institution known by the 
name of the Union Bank of Alexandria had not, 
before it obtained its charter, -any specific lien 
on the stock of its stockholders.— Neale v. Jan- 
ney, Case No. 10,069. 

Priority of claim of United States against 
dividends of deceased stoeldiolder of Bank of 
Washington, as against debts due the bank. — 
Brent v. Bank of Washington, Case No. 1,834. 

Where the charter of a bank gives it a gen- 
eral lien upon the shares of its stockholders for 
debts due the bank, the bank has such general 
lien on shares pledged with other securities to 
secure the payment of a particular note. — ^In re 
Peebles, Case No. 10,902. 

The Bank of Washington may prevent a trans- 
fer of stock on its books antil a debt of the 
holder to the bank is paid.— Pierson t. Bank of 
Washington, Case No. 11,155. 

See, also, post, § 15. 

§ 5. Stockliolders. 

Stockholders lield liable, as principals, to re- 
deem dishonored bank bills, under the charter 
provision that their persons and property shall 
be at all times bound for such redemption. — 
Hatch V. Burroughs, Case No. 6,203. 

The fact that the holders of unpaid stock may 
liave severally redeemed their share of the bills 
of the banlv does not release them from liability 
for the amount due on their stock subscriptions. 
— Marsh v. Burroughs, Case No. 9,112. 

Obligations contracted by a banking associa- 
tion organized under an unconstitutional law are 
not enforceable against the directors and stoek- 
Lolders, the transactions being illegal and the 
parties particeps criminis. — Nessmith v. Shel- 
den, Case No. 10,125. 

Construction of Acts Ind. May 28, 1852, and 
March, 1855, in relation to the liability of stock- 
iolders of banks.— Toucey v. Bowen, Case No. 
14,107. 

A declaration at law by a single bank creditor" 
to enforce the charter liability of one stock- 
lolder, who owns nearly all the stock, for twice 
the amount of his shares, is not demurrable 
where it dees not appear that there are any 
other creditors. — Marsh v. Charleston, Case No. 
9,113. ' 



Individual members of banking associations, 
who employed a laborer, lield- liable to a suit at 
law by him, irrespective of articles of assoeia- 
tion.— Davis v. Beverly, Case No. 3,627. 

A state statute of limitations (New Hamp- 
shire), in effect a transcript of the English stat- 
ute, does not apply to an action of debt against 
a stockholder to recover on a dishonored bank 
note.— Bullard v. Bell, Case No. 2,121. 

See, also, post, § 16. 

§ 6. Officers and agents. . 

A stockholder who has pledged his stock to 
the bank as collateral security for the payment 
of his notes not yet due may vote at the election 
of directors.— Scholfield v. Union Bank, Case 
No. 12,475. 

Qualifications of directors of Mechanics' Bank 
of Alexandria, D. G. — Gray v. Mechanics' Bank 
of Alexandria, Case No. 5,723. 

The directors are liable for all excess of debts 
above three times the amount of capital stock 
paid, and also for all deficits occasioned by the 
insolvency of the bank. — ^White v. How, Case 
No. 17,548. 

Where the plaintiff seeks to make the direct- 
ors liable for excess of loans, etc., the declara- 
tion must aver the amount of such excess. — 
White V. How, Case No. 17,548. 

If a director protested against certain loans at 
the time they were made, he is not liable, as 
director, in his individual capacity for such 
loans.^White v. How, Case No. 17,548. 

Under Act Mich. March 15, 1837, the direc- 
tors are liable in their, individual capacities in 
the fitst instance if the debts of the institution 
exceed three times the amount of stock paid. — 
White V. How, Case No. 17,548. 

The proceeding by the bank commissioners un- 
der the statute is no bar to an action against 
the directors to make them personally liable. — 
White V. How, Case No. 17,549. 

A plea to an action against the directors which 
avers the notes on which the action was brought 
were fraudulently put into circulation is no an- 
swer to the declaration. — White v. How, Case 
No. 17,549. 

A bank president borrowed money for his per- 
sonal use, on the security of shares of stock 
fraudulently issued to him. The money went 
into the assets of the bank. Held, that it was 
liable therefor. — ^Manhattan Life Ins. Co. v. 
Farmers' & Citizens' Nat. Bank, Case No. 9,- 
024. 

Bona fide indorsees before maturity of pnppr 
discounted by a cashier are not affected by the 
fact that it was unauthorized by the discounting 
committee of the bank, if the paper passed 
through the bank in the usual course of business. 
—Blair v. First Nat. Bank, Case No. 1,485. 

A cashier without special authority cannot 
bind his bank by an official indorsement of his 
individual note, and the onus is on the payee 
to show the cashier's authority. — West St. Loris 
Sav. Bank v. Shawnee County Bank, Case No. 
17,462. 

A cashier has authority by custom to assign or 
accept bills of exchange for the bank. — ^Lafayette 
Bank v. Bank of Illinois, Case No. 7,987. 

A cashier of a bank has prima facie authority 
to indorse, on behalf of the bank, the negotiable 
securities held by it. If there be any restriction 
of his authority, it must be proved by the bank. 
—Wild V. Bank of Passamaguoddy, Case No. 17,- 
646. 

It is within the authority of a cash'er to sign 
a blank transfer on a certificate of- stock held 
as collateral, and deliver the certificate to the 
pledgor, on payment of the loan. — ^>Iatthews v. 
Massachusetts Nat. Bank, Case No. 9,286. 
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The cashier of a bank, as such, has no author- 
ity to settle an account by taking private notes 
and drafts, and giving a receipt in full. — Sandy 
River Bank v. Jlerchants' & Mechanics' Bank, 
Case No. 12,309. 

The burden of showinsr authority to make such 
settlement is upon the party who alleges it.—" 
Sandy River Bank v. Merchants' & Mechanics' 
Bank, Case No. 12,309. 

The teller is not liable for losses during his 
absence.— Bank of the United States v. John- 
sou, Case No. 919. 

An unauthorized disconnting, by the president 
of a bank, of a note payable to the cashier, held 
to have been ratified by the bank in drawing for 
the proceeds, through its cashier, and in approv- 
ing, bj' its cashier and vice president, a state- 
ment of the account sent to them by the dis- 
counting bank. — Kennedy v. First Nat. Bank, 
Case No. 7,701a. 

The bond of a teller of a branch Bank of tlie 
United States is not void because executed 14 
davs after he has entered upon his duties. — 
Bank of the United States v. Brent, Case Xo. 
910, 

The sureties on the bond of a cashier of a 
bank are liable for his acts pending the com- 
munication and carrying into effect of a resolu- 
tion of suspension.- Bank of the United States 
V. Magill, Case No. 029. 

Acceptance of an official bond of a bank offi- 
cer can only be proven by the bank's record of 
the proceedings. — Bank of the United States v. 
Dandridge, Case No. 914, 
See, also, post, § 17. 

§ 7. Insolvency and dissolution. 

On the failure of a bank to pay specie, it may 
be forced into liquidation. — ^Bank of Circleville 
V. Iglehart, Case No. 860. 

The holders of notes for small amounts, pay- 
able to bearer, illegally issued by a firm of 
bankers, lield entitled to preference on their in- 
solvency .—Tucker V. Fowler, Case No. 14,219. 

On the winding up of a bank, held, that stock- 
holders who had paid their subscriptions in fidl 
were entitled to a return of the excess over 
what was paid by others, before ratable distri- 
bution, notwithstanding that dividends had been 
paid in proportion to the amounts paid in. — 
Krebs v. Carlisle Bank, Case No. 7,932. 

The capital stock of a bank is a trust fund 
for the payment of the bank notes; and where 
any portion of it, before the expiration of the 
bank cliarter, is divided among its stockholders 
without providing funds which ultimately are 
sutticient to pay the outstanding bank notes, the 
fund may be followed into the hands of the 
stockholders.— -Wood v. Dummer, Case No. 17,- 
944. 

A bill in equitj- for such purix>se might be 
maintained by some of the holders of the bank 
notes against some of the stockholders, the im- 
possibility of bringing all before the court being 
sufficient to dispense with the ordinaiy rule of 
making all parties in interest parties. — ^^''ood v. 
Dummer, Case No. 17,941. 

In such case the decree against the stockhold- 
ers before the court should be only for their 
contrilnitory share of the debt, in the propor- 
tion which the stock held by them bore to the 
whole capital stock.— Wood v. Dummer, Case 
No. 17,944. 
See, also, post, § 23. 

III. FUNCTIONS AND DEAI^INGS. 

See. also, post, §§ 18-21. 

§ 8. Banking franchises and poivers, and 
tlieir esercise in general. 

Construction of Act Mich. JIarch 15, 1837, to 
organize and regulate banking associations. — 
Falconer v. Campbell, Case No. 4,620. 



Construction of special charters of certain 
Ohio banks.— McLean v. Lafayette Bank, Case- 
No. 8,888. 

Power to receive special deposits is not con- 
ferred by a charter "to carry on the business of 
receiving money on deposit, and to allow inter- 
est thereon, giving to the per.son depositing cred- 
it therefor."'— First Nat. Bank v. Citizens' Bank 
of Topeka, Case No. 4,802. 

§ 9. Deposits. 

'S\Tiile a state bank, under Act Aug. 6, 1816. 
cannot become a depositary of public money, it 
may lawfully contract with the secretary of the 
treasury to transmit a draft, or to draw on a 
fund at the place of payment and pay over the 
amount.— United States v. City Bank, Case No. 
14,796. 

A bank can justify its payment on. the indi- 
vidual cheek of a member of a firm, of funds 
deposited in the name of the firm, only by show- 
ing that the monej- thus drawn was applied to 
the use of the firm.— Coote v. Bank of the Unit- 
ed States, Cases Nos. 3,203, 3,204. 

No title passes to savings bank on deposit of 
check representing moneys belonging to a third 
person where it has notice of his claim.— Beech- 
er T. Gillespie, Case No. 1,224. 

A bank holding an indorsed note may offset it 
against the maker's general deposit account. — 
Blair v. Allen, Case No. 1,483. 

A banker has a lien for all securities of the 
debtor in his hands for the general balance of 
his account, where not inconsistent with the 
actual or presumed intention of the parties. — 
Kelly V. Phelan; Case No. 7,673. 

A bank issuing a certificate of deposit to a 
person who cannot write his name is entitled to 
rely • upon the identification of tlie payee by 
another bank, through whom it is collected on 
presentation by a person who stole it.— State 
Nat. Bank v. Freedmen's Savings & Trust Co., 
Case No. 13,324. 

A bank which received a special deposit of a 
box for safe-keeping, though responsible there- 
for if it is delivered to a wrong person, or is lost 
or mislaid by the carelessness of an officer or 
employe thereof, in the course of business, is not 
responsible, proper care having been observed in 
the selection of officers and employes, if it is 
lost through any act of theirs not within the 
scope of their employment. — White v. Common- 
wealth Nat. Bank, Case No. 17,544. 

A bank which receives from a customer a box 
for safe-keeping, without any special compensa- 
tion therefor, is liable for gross negligence only. 
— ^W^iite T. Commonwealth Nat. Bank, Case No. 
17,544. 

A bank which received a special deposit of a 
box for safe-keeping has the burden of showing 
that tlie loss thereof is not due to its fault. — 
White V. Commonwealth Nat. Bank, Case No. 
17,544. 

One depositing in a bank without notice of its 
by-law that special deposits for safe-keeping shall 
he at the risk of the depositor is not bound 
thereby. — White v. Commonwealth Nat. Bank, 
Case No. 17,544. 

A note was deposited with a bank with the 
understanding that, in certain contingencies, it 
was to be handed back to the maker, otherwise 
to be delivered to the payee. Ecld a special de- 
posit, and that the transaction was ultra vires. — 
First Nat. Bank v. Citizens' Bank of Topeka, 
Case No. 4,802. 

§ 10. Collections. 

The relation between a bank and its eus>tomer 
is not of a fiduciary character. — In re Bank of 
Madison, Case No. 890- 

The relation of a branch of the Bank of the 
United States to another branch or to the i)arent 
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bank which has forwarded paper for collection 
is simply that of principal and a^ent.— Bank of 
the United States t. Goddard, Case No. 917. 

Where a bill of eschange is indorsed and de- 
livered to a bank, to be transmitted to another 
bank for collection, the latter becomes the agent 
of the payee, and is answerable to him alone for 
breach of its duty.— Farmers' Bank of Virginia 
V, Owen, Case No. 4,662. 

Bank to whom draft was sent "for collection 
and credit" Jield to be agent of sender until col- 
lection of certified check given by payee in 
payment; and money received thereon after its 
suspension is held in trust for the sender.— Ger- 
man-American Bank V. Third Nat Bank, Case 
No. 5,359. 

-In undertaking by a bank to "collect" is not 
merely an undertaking to select a suitable agent, 
and transmit the paper to him, but to answer 
for any default of such agent.— Kent v. Daw- 
son Bank, Case No. 7,714. 

Tlie relation of the bank and a customer as 
respects a specific sum of money, remitted by 
the bank at the request of the customer to an- 
other bank to pay a debt, is that of principal 
and agent, and not that of debtor and creditor. 
—St. Louis V. Johnson, Case No. 12,235. 

A bank, acting as collecting agent of another 
bank, is liable for a loss caused by its failure 
to use reasonable diligence and care.— First Nat, 
Bcnk of Trinidad v. First Nat Bank of Deuyer, 
Case No. 4,810. 

A note deposited for collection and credited to 
depositor, is property of bank; and, on Its bank- 
ruptcy, proceeds go to general creditors.— In re 
Bank of Madison, Case No, 890. 

A bank acting as a collecting agent, in the 
absence of special authority or usage, has no 
right to receive in payment anything but money. 
Payment by check is not complete until the 
money is received thereon,— Levi v. National 
Bank of Missouri, Case No. 8,289, 

A bank holding a check for collection, which 
accepts the certification of the bank upon which 
it is drawn, in lieu of payment is liable to the 
owner for the amount thereof, with interest from 
the date of certification, though the drawee bank 
was without funds of the drawer.— Esses Coun- 
ty Nat. Back v. Bank of Montreal, Case No. 
4,532. 

A bank which, in the absence of instructions, 
surrenders to consignees bill^ of lading attached 
to drafts, on the mere acceptance of the drafts, 
is liable for a resulting loss.— Merchants' Nat. 
Bank v. National Banit of Commerce, Case No. 
9,446. 

A bank receiving a draft from another bank 
for collection held liable for the amount thereof, 
where it transmitted the same directly to the 
drawee, its correspondent, and made no inquiry 
in regard thereto for one month, the drawee 
having failed in the meantime, and the draft 
having miscarried.- First Nat. Bank v. First 
Nat Bank, Case No. 4,810. 

A bank receiving a sight draft from another 
bank, with directions to return without protest 
if not accepted, licld liable to the former bank 
where tliere was delay which it did not ex- 
plain, during which the former bank paid the 
amount to the drawer on the faith of a letter 
from the drawee, stating that he had paid the 
draft —Merchants' & Manufacturers' Bank v. 
Stafford Nat Bank, Case' No. 9,438. 

Where a draft is drawn on time, and is sent, 
together with the bill of lading for goods shipped 
to the drawee, to a bank at his place for col- 
lection, the bank is not liable for delivering the 
bills of lading to the drav/ee on the acceptance 
of the draft.— Wool en. V. New York & E. Bank, 
Case No. 18,026. 
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^ A bank acting as a collecting agent for plain- 
tifE received a check in payment procured its 
certification, and suspended the same day, hav- 
ing previously credited plaintiff with the amount. 
Held, that plaintiff was entitled to the -proceeds 
of the check.— Levi v. National Bank of Mis- 
souri, Case No. 8,289, 

When banks receiving paper from other banks 
for collection are entitled, as against the real 
owners, to hold the same to secure a general bal- 
ance due from the transmitting bank,— New 
England Bank v. Bank of the Metropolis, Case 
No. 10,152. 

A bank undertaking to collect a draft for an- 
other bank is liable for the proceeds, although 
the agent selected by it to make the collection 
failed while the proceeds were in his hands. — 
Kent V, Dawson Bank, Case No. 7,714. 

_ A bank receiving a note for collection is not 
liable in damages for failing to demand pay- 
ment on Saturday where the last day of grace 
falls on Sunday, where its known and estab- 
lished onethod of business in such case was not 
to demand payment until Monday,— Patriotic 
Bank of Washington v. Farmers' Bank of Alex- 
andria, Case No. 10,811. 

Customs bonds left with a bank for collection, 
and paid with the proceeds of notes made by 
the principal, and bearing forged indorsements, 
will be held discharged, and the bank cannot 
enforce the priority of payment of the United 
States out of the assets of the principal.— 
United States v. Rousmaniere's Adm'rs, Case 
No. 16,200. 

Where a bank received a draft from a bank 
in another state, credited the same to it entered 
it for collection, and so advised the latter, Jield, 
that the contract to collect was governed bv the 
law of the state of the collecting bank.— Kent 
v. Dawson Banli, Case No. 7,714. 

The implied cnutract between the owner of a 
note and the bank with whom it is deposited for 
collection does not follow the note into the hands' 
of a second bank, and the owner has no remedy 
against it.— Hyde v. First Nat Bank, Case No, 
6,970. 

§11. Iioans and discounts. 

A charter authorizing a bank to discount notes, 
etc., on banking principles, does not make void 
a contract or note reserving more than 6 per 
cent, interest— McLean v. Lafayette Bank, 
Case No. 8,888. 

Where a bank accepts stock and notes which 
it was given as collateral security for a loan, it 
may sell the stock after the notes become due.— 
Canfield v. State Nat. Bank, Case No. 2,382. 

The assignee, as collateral security for a note 
for money borrowed, of stock of the United 
States, has an equitable interest therein, en- 
forceable as. against the United States claiming 
as a creditor, though the same has not been 
transferred on the books as required by Act 
1790, c. 61.— United States v. Cutts, Case No. 
14,912. 

Banks holding collateral security for the pay- 
ment of loans must take the same caie that 
good business men or persons or corporations of 
their class ordinarily take of such bonds.— Flem-- 
ing V. Northampton Nat. Bank, Case No. 4,862a, 

A bank with \fhich stock is pledged by an ex- 
ecutor is entitled to sell the same, in case of 
default if it had no notice, actual or construc- 
tive, of a violation of trust, although the pledge 
was in fact lor the executor's individual benefit, ' 
— Lowry v. Commercial & Farmers' Bank, Case 
No, 8,581. . ' 

A bank holding bonds as collateral security 
Jield not liable for a loss by robbers after the 
watchman had left, as was usual, at four o'clock 
in the morning.— Fleming v. Northampton Nat 
Bank, Case No. 4,862a. 
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The Bank of Alexandria may, upon discount- 
ing notes, deduct the whole interest to become 
due.— Bank of Alexandria v. Mandeville, Case 
No. 850. 

Tlie burden is on the bank to show the assent 
of the partnership to charge up to its account the 
individual note of one of the partners.— Coote v. 
Bank of the United States, Case No. 3,204. 

§ 12. Excliaiige. 

A bank located in Columbus, Ohio, having 
power bv its charter to deal in bills of exchange 
generally could deal in exchange through an 
agent in another city.- City Bank of Columbus 
V. Beach, Case No. 2,736. 

A letter of credit Jield to be used within the 
terms of the agreement giving right to commis- 
sions, though bill issued thereunder was never 
presented. — Baring v. Lyman, Case No. 983. 

§ 13. Circulating notes. 

Notes issued in violation of the safety-fund 
law of Michigan are void.— Weed v. Snow, Case 
No. 17,347. 

One bank demanding payment of the bank 
bills of another is not bound to receive its own 
bills in payment, but may demand specie.— Suf- 
folk Bank v, Lincoln Bank, Case No. 13,590. 

The holder of bank bills is entitled to be paid 
in specie, by weight, the amount of such bills, 
upon a demand within the usual banking hours 
of the bank.— Suffolk Bank v. Lincoln Bank, 
Case No. 13,590. 

The bank is bound to keep its money counted 
or weighed, or to employ servants sufficient to 
coiuit or weigh it, so as to pay all demands made 
within the usual banking hours.— Suffolk Bank 
V. Lincoln Bank, Case No, 13,590. 

A bank is answerable for the acts of its agent; 
and it is immaterial how notes get into circula- 
tion, if they come into the hands of the holder 
bona fide.— White v. How, Case No. 17,549. 

The Bank of the United States is bound to 
pay the full amount of a note which has been 
cut in two, and each part mailed separately to 
it, though but one part is received.— Martin v. 
Bank of the United States, Case No. 9,156. 

A bill drawn by a bank in express violation of 
its charter cannot be set up by it in payment.— 
Davis V. Bank of River Raisin, Case No. 3,626. 

Notes of a state bank or state banking associ- 
ation used for circulation, and paid out by it, 
whether previously issued or not, are liable to 
the tax of 10 per cent. (Rev. St. § 3412).— De- 
posit Sav. Ass'n v. Marks, Case No. 3,812; 
Same v. Mayer, Id. 3,813. 

The tax upon the average amount of circula- 
tion "issued" (Rev. St. %. 3408) applies both to 
the making of notes and the putting of them in 
circulation.— Deposit Sav. Ass'n v. Mayer, Case 
No. 3,813. 

Persons taking notes of a bank are chargeable 
with notice of the powers of the bank, as grant- 
ed in its charter,— Root v. Wallace, Case No. 12,- 
039. 

§ 14. A'ctions. 

Congress has power to authorize the Bank of 
the United States to sue in the federal courts. 
—Bank of the United States v. Roberts, Case 
No. 934. 

The act incorporating the Bank of the United 
States confers the right to sue in the circuit 
courts, irrespective of the question of citizenship. 
—Bank of United States v. Northumberland 
B.ink, Case No. 931. CONTRA, see Bank of 
United States v. Deveaux, Case No. 916. 

The issuing of an execution by the Bank of 
Colurflbia is the commencement of the action in 
regard to the statute of limitations.— Bank of 
Columbia v. Moore, Case No. 875. 



Where a contract is made by a branch bank 
within the state of the plaintiff bank, the excep- 
tion in favor of one "beyond the seas or out of 
the country" is not applicable.— Bank of United 
States V. McKenzie, Case No. 927. 

The court will permit defendant upon return 
of execution to plead the statute of limitations. 
—Bank of Columbia v. Cook, Case No. 864: 
Same v. Sweeny, Id. 881. 

Where a bank, having a large amount in bills 
of another bank, by agreement with it placed 
the same in the hands of a third party as col- 
lateral, and the other bank drew drafts on New 
York, also advancing additional collateral to pay 
possible expenses of protest, lield, m an action 
on the drafts, that the agreement was not plead- 
able in bar, the drafts having been taken as pay- 
ment.— Stickney V. Bank of Illinois, Case No. 
13,440. 

Payment of check is prima facie evidence of 
funds in an action for an overdraft. — Bank of 
Alexandria v. McCrea, Case No. 849; Bank of 
United States v. Washington, Id. 940; Same v. 
Wilson, Id. 943. 

Bank of Alexandria may have its causes tried 
at the first term to which the writ was return- 
able. — Bank of Alexandria v. Henderson, Case 
No. 848; Same v. Young, Id. 857. 

An order for an execution by the president of 
the Bank of Columbia is not a judgment. — Bank 
of Columbia v. Baker, Case No. 862. 

Affidavit of president of Bank of Columbia on 
an order for an execution — Form and contents. 
— ^Bank of Columbia v. Cook, Case No. 864. 

Execution issued on order of the president of 
the Bank of Columbia — ^Porm and contents. — 
Bank of Columbia v. Bunnel, Case No. 863. 

Form of execution issued by president of Bank 
of Columbia under Act Md. 1793, c. 30, § 14.— 
O'Kely v. Boyd, Case No. 10,476. 

The suit is discontinued by failure to prose- 
cute the execution. — ^Bank of Columbia v. Baker, 
Case No. 862. 

Where the Bank of the United States recov- 
ers less than $500 in a suit in the circuit court, 
it cannot recover costs, and may be adjudged 
to pay all costs. — ^Bank of United States v. Rob- 
erts, Case No. 934. 

No action can be maintained on notes of an 
association issued in violation of law, and the 
issuance and circulation of which is made sub- 
ject to a penalty by statute. — Milne v. Huber, 
Case No. 9,617. 

IV. NATIONAL BANKS. 

Embezzlement by officer or agent, see "Embez- 
zlement," §.1. 

Judicial notice, see "Evidence," § 8. 

Misapplication of funds, see "Indictment and 
Information," § 1. 

Taxation, see "Taxation," §§ 5, 9, 14. 

§ 15. Transfer of stock. 

As between the seller and purchaser of national 
bank shares, the sale is complete when the cer- 
tificate is delivered duly assigned, with power of 
transfer on the books of the bank, and payment 
received therefor. — ^Johnson v, Laflin, Case No. 
7,393. 

The directors of a national bank have no pow- 
er to refuse to register a bona fide transfer of 
stock without some valid and sufficient reason 
therefor.— Johnson v. Laflin, Case No. 7,393. 

The directors of a national bank have author- 
ity under the statute (Act June 3, 1864, g 8) tO' 
forbid any stockholder indebted to the bank, 
whether as principal or surety, to transfer his 
stock without the consent of a majority of the 
directors.— Knight v. Old Nat Bank, Case No. 
7,885. 
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A shareholder in a national bank, wlio sold his 
shares through a broker to the president of the 
bank, executing blank transfers, without knowl- 
edge of the real purchaser or the insolvency of 
the bank, and received in payment the broker's 
check on the bank, which was paid out. of the 
bank's funds, JielA not liable for the amount to 
the receiver of the bank. — ^Johnson v. Laflin, 
Case No. 7,393. 

A by-law of a national bank, declaring that no 
transfer of the stock by a shareholder indebted 
to the bank should be made without consent of 
the directors, is invalid, under Act June 3, 1864, 
§ 35; .and the bank has no lien on such stock 
as against a bona fide transferee. — Jiivansville 
Nat. Bank v. Metropolitan Nat. Bank, Case No. 
4,573. CONTRA, see In re Dunkerson, Case 
No. 4,156. 

A national bank held bound, under the local 
law, to recognize a transfer of its stock by a 
foreign executor duly appointed in another state, 
when not in conflict with its by-laws or articles 
of association.^Hobbs v. Western Nat. Bank, 
Case No. 6,551a. 

§ 16. IiialiiHty of stockliolders for debts 
of tlie banls. 
One holding shares in a national bank as 
trustee is personally liable for debts of the 
bank, unless his trusteeship appears on the 
bank's books.— Davis v. First Baptist Society, 
Case No. 3,633. 

One to whom shares of national bank stock 
are transferred as collateral security, but un- 
der a transfer made absolute in due form on 
its books, is liable to its creditors as a stock- 
holder. — Bowden v. Farmers' & Merchants' 
Bank, Case No. 1,714; Moore v. Jones, Id. 9,- 
769. 

A religious society purchasing national bank 
shares with a bequest of money is an ordinary 
stockholder, liable to assessment for debts. — 
Davis V. First Baptist Society, Case No. 3,633. 

An insurance company, though forbidden by 
its charter from investing in national bank 
stock, after holding the stock and receiving 
dividends thereon, is estopped from setting up 
the unlawful acquisition to escape liability for 
an assessment on the subsequent insolvency 
of the bank, where the latter did not know in 
what manner the stock was acquired. — Strong 
V. O'Neill, Case No. 13,543a. 

A letter from the comptr(;\ier of the currency 
is not sufficient evidence to establish the lia- 
bility of a stockholder of a national bank to 
contribute the entire amount of his stock to 
meet its liabilities.— Bowden v. Morris, Case 
No. 1,715. 

Individual liability for the debts of a nation- 
al bank cannot be escaped by a transfer of 
stock to a person pecuniarily irresponsible, by 
a purchaser who remains the actual owner. — 
Davis V, Stevens, Case No. 3,653; Man v. 
Cheeseman, Id. 9,002a. 

A transfer of national bank shares, with in- 
tent to relieve the transferror from liability to 
creditors, is void as against the creditors. — 
Bowden v. Santos, Case No. 1,716. 

The estate of a stockholder of a national 
bank, who died prior to its insolvency, but 
whose stock had not been transferred at the 
date of the comptroller's order making an as- 
sessment, is liable therefor. Rev. St. § 5152, 
does not affect such liability. — Davis v. Weed, 
Case No. 3,658. 

Liability of stockholders of national bank is 
several, and a suit at law is the proper remedy 
to enforce a specific assessment ordered by the 
comptroller.— Bailey v. Sawyer, Case No. 744. 

The right of the receiver of a national bank 
to recover an assessment laid on the stock- 
holders for the purpose of paying debts grows 
out of Rev. St § 5234, and the state statute is 



inapplicable as a rule of decision.— Stanton v, 
Wilkeson, Case No. 13,299. 

Such action is properly brought by the re- 
ceiver in his own name. — Stanton v. Wilkeson, 
Case No. 13,299. 

The receiver may in such case proceed 
against the separate stockholders to recover 
the amount due from each.— Stanton v. Wilke- 
son, Case No. 13,299. 

Stockholdets of an insolvent national bank 
are bound by the action of the comptroller in 
making an assessment against them, and have 
no right to examine the accounts of the re- 
ceiver as to the assets or debts of the bank. — 
Man V. Cheeseman, Case No. 9,002a. 

It is no defense to a suit by the receiver of 
a national bank against a stockholder to re- 
cover the amount of an assessment made by 
the comptroller of the currency that the assess- 
ment was not needed by the receiver. — Strong' 
V. Southworth, Case No. 13,545. 

§ 17. Officers. 

The ofiicers of a national bank may borrow 
money of the bank the same as other persons. — 
Blair v. First Nat Bank, Case No. 1,485. 

General authority from the directors to draw 
bills and sign notes is sufficient if the bills and 
notes relate to the business of the bank, but 
not if they relate to the private business of the 
officer.— United States v. Johnson, Case No. 15,- 
483. 

The cashier of a national bank in Boston held 
to have no authority to certify checks, either 
by usage or otherwise. — Merchants' Nat. Bank 
V. State Nat Bank, Case No. 9,449. 

The making of false entries by a clerk in a 
national bank by direction of the president con- 
stitutes the latter a principal in the oftense of 
making false entries.— In re Van Campen, Case 
No. 16,835. 

§18. Contracts and dealings in general. 

A national bank cannot repudiate an unau- 
thorized contract, and at the same time re- 
tain the benefit thereof.— Casey v. La Societe 
De Credit Mobilier, Case No. 2,496. ■ 

An agreement by a national bank to pledge a 
portion of its assets to secure loan made to it 
by a firm is not affected by the fact that the 
president of the bank, was a member of the 
firm.— Casey v. La Societe De Credit Mobilier, 
Case No. 2,496. 

A national bank being without authority to 
purchase or hold its own shares, cannot, by a 
purchase and transfer, vest title in another. — 
Meyers v. Valley Nat. Bank, Case No. 9,519; 
Man V. Cheeseman, Id. 9,002a. 

A national bank has no authority to lend its 
credit on personal security.— Johnston v. Char- 
lottesville Nat. Bank, Case No. 7,425. 

A national bank has authority, under Rev. 
St. § 5136, to take and hold interest coupons 
not under seal, attached to railway aid bonds 
under seal, where each coupon contains an 
express promise to pay to bearer, and is sign- 
ed by the proper officer.— First Nat Bank v. 
Bennington, Case No. 4,807. 

§19. Iioans and collateral security. 

A loan by a national bank in excess of the 
restriction (Act June 3, 1864, § 29) is not void; 
but making such a loan subjects the bank and 
its officers to the forfeitures and penalties pre- 
scribed in section 53.— Stewart v. National 
Union Bank, Case No. 13,435; Shoemaker v. 
National Mechanics' Bank, Id. 12,801. 

One national bank, which loans money to an- 
other, knowing that the latter intends to loan 
the same to its directors, may recover the 
same from the borrowing bank, if it had no 
knowledge of any fraudulent intent in making 
the loans to the directors, even though the di- 
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'--eetors failed to repay the same.— National 
Bank of Commerce v. National Bank of Mis- 
souri, Case No. 18,310. 

A national bank has poAver to lend money 
tipon the note or other personal obligation of 
the borrower, secured by a pledge of stock of 
a corporation as collateral security.— Shoema- 
ker T. National Mechanics' Bank, Case No. 12,- 
SU1. 

A national bank may lend money in good 
faith, without any fraudulent intent, to its di- 
roi-tors as well as to others, provided the 
amount so loaned does not exceed the limita- 
tion of one-tenth of tlie capital stock actually 
paid in.— National Bank of Commerce v. Na- 
tional Bank of Missouri, Case No. 18,310. 

A national bank may borrow money for the 
purpose of lendius? the same again to others 
with a view to making a profit.- National Bank 
of Commerce v. National Bank of Missouri, 
Case No. 18,310. 

A national bank may take from a customer, 
as collateral security, the note and mortgage 
of a third person, and may foreclose the same 
if the borrower becomes insolvent, and the 
personal security fails.— Merchants' Nat. Bank 
V. Mears, Case No. 9,450. 

A national bank may take a pledge of chat- 
tels as security for money lent.— Pittsburgh Lo- 
<-omotive & Car Works v. State Nat. Bank, 
Case No. 11,198. 

A national bank has no power to guaranty 
the obligation of a person on the deposit of col- 
lateral security.— Seligman v. Charlottesville 
Nat. Bank, Case No. 12.642. 

A national bank cannot take a mortgage up- 
on real estate as security for a debt concur- 
rently created or for future advances (Act 
June' 3, 1864).— Kansas Yal. Nat. Bank v. 
Rowell, Case No. 7,611. 

National banks may hold real-estate" security 
acquired bv subrogation from a holder of a ne- 
gotiable note.— Mathews v. Abbott, Case No. 
9.273. 

I 20. Interest and usury. 

The penalty prescribed by Act June 3, 1804, 
§ 30, for the taking of usury on loans and dis- 
counts bv national banks, is the only penalty 
enforceable.— National E.^ch. Bank v. Moore, 
Case No. 10,041. 

Where usurious interest has been actually 
paid, double the amount thereof may be recov- 
ered from a national bank under Rev. St. § 
5198.— ilarkson v. First Nat. Bank, Case No. 
9,097; Crocker v. Same, Id. 3,397. 

The action against a national bank to recover 
a penalty for usury in the case of successive 
renewal notes Md to accrue at the time the 
interest taken Avas applied to the principal, or 
when judgment is entered therefor.— Duncan 
V. First Nat. Bank, Case No. 4,135. 

The assignee in bankruptcy of a person who 
has paid to a national bank a greater amount 
of interest than that allowed by law is his 
"legal representative," within Rev. St. § ol98. 
allowing a recovery of twice the sum paid, and 
may sue to recover the same.— Crocker v. 
First Nat. Bank, Case No. 3,397; Markson v. 
Same. Id. 9,097; Wright v. Same, Id. 18.0(8. 
CONTRA, see Barnett v. Muncie Nat. Bank, 
Case No. 1,026; Barnits v. First Nat. Bank, 
Id. 1,034. 

The indorser of a bill of exchange is not such 
"legal representative."— Barnett v. Muncie Nat. 
Bank, Case No. 1,026. 

Although, under the New York law, a corpo- 
ration cannot interpose the defense of usury, 
a national hank which makes a loan to a cor- 
poration at a greater rate than 7 per cent, per 
annum forfeits the interest under Act June 3, 
1864, § 30.— Ex parte Wild, Case No. 17,645. 



Assumpsit by the holder of a claim again^^t 
a national bank, which had been declared in 
default, to recover interest during the period 
of administration, will not lie against the re- 
ceiver or against the comptroller of the curren- 
cy, but will lie against the bank.— Chemical 
Nat. Bank v. Bailej',' Case No. 2,635. 

A national bank is entitled to the same privi- 
leges in regard to charging interest as is ex- 
tended to state banks of issue in the state in 
which it is located,— First Nat. Bank v. Dun- 
can, Case No. 4,804; Same v. Tinstman, Id. 
4,805. CONTRA, see Duncan v. First Nat. 
Bank, Case No. 4,135. 

Interest is recoverable on the balance due a 
depositor in a national bank which has been 
declared in default by the comptroller of the 
currency, though he made no formal demand 
of payment— Chemical Nat. Bank v. Bailey, 
Case No. 2,635. 

Where a sufficient fund has been realized 
from the assets of a national bank, which has 
been declared in default, to pay all claims 
against it, and leave a surplus, interest on the 
claims will be allowed during the period of 
administration, before appropriating the sur- 
plus to the stockholders.— Chemical Nat. Bank 
V. Bailey, Case No. 2,635. 

Where a renewal note at legal interest is 
given for a note discounted by a national bank 
at a usurious rate, the bank is entitled to re- 
cover the amount of the renewal note with 
interest, less the amount of usury reserved on 
the original discount credited as of that date.— 
National Bank of Madison v. Davis, Case No. 
10,038. 

Usury paid more than two years before the 
commencement of the suit cannot be recovered 
nor credited upon the principal of the note.— 
National Bank of Madison v. Davis, Case No. 
10,038. 

§ 21. Actions. 

An action cannot be maintained against a 
national bank for conversion of shares of its 
own capital stock. — Meyers v. Valley Nat. 
Bank, Case No. 9,519. 

Suits may be maintained by as well as 
against national banks in the federal courts of 
the district of their location (Act June 2, 1864, 
§ 57).— Union Nat. Bank v. Chicago, Case No. 
14,374. 

A national bank incorporated under Act June 
3, 1867, can be sued only in the courts desig- 
nated in section 57.— Oadle v. Tracy, Case No. 
2,279. 

A national bank cannot be sued outside the 
district in which it is located. Service on the 
cashier when found within another district 
does not give jurisdiction.— Main v. Second 
Nat. Bank, Case No, 8,976. 

The circuit courts do not have exclusive ju- 
risdiction of actions against national banks un- 
der Rev. St. § 5198.— New Orleans Nat. Bank- 
ing Ass'n V. Adams, Case No. 10,184. 

The jurisdiction of the federal circuit court 
on a creditors' bill against a national bank, for 
discovery and other relief upon allegations of 
fraud by the officers, is not superseded by the 
appointment of a receiver by the comptroller.— 
McElhenny v. First Nat. Bank, Case No. 8,- 
779. 

In such case, the costs of a master appointed 
to investigate the affairs of the bank will be or- 
dered to be paid by the receiver.— McElhenny v. 
First Nat. Bank, Case No. 8,779. 

The circuit court has jurisdiction of a bill filed 
bv a stockholder of a national bank to enjoin its 
officers from an illegal application of funds to his 
prejudice.- Shoemaker v. National Mechanics' 
Bank, Case No. 12,801. 
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A state court lias no jurisdiction of an action 
against a national bank located in another state. 
Act June 3, 1867, § 57.— Cadle v. Tracy, Case 
No. 2,279. 

Jurisdiction of actions by or against national 
banks, see, also, "Courts," § 36. 

§22. Receivers. 

"V\Tiere the oiScers of a national bank have 
been making preferential payments, a court of 
equity, on the application of a depositor, will 
appoint a receiver. — Irons t. Manufacturers' 
Nat. Bank, Case No. 7,068. 

An attachment of funds of a national bank on 
deposit in another bank, after one of its circu- 
lating notes has been duly protested for non- 
payment, will not create a lien, as against a re- 
ceiver subsequently appointed. — ^Harvey v. Allen, 
Case No. 6,177. 

The assignee of bonds deposited with the treas- 
urer of the United States as security for the re- 
demption of national bank notes cannot ques- 
tion the validity of the appointment of a re- 
ceiver for the bank in respect to other property 
than the bonds.— Van Antwerp v. Hulburd, Case 
No. 16,827. 

The receiver of an insolvent national bank 
has no greater right to enforce collection of as- 
sets than the bank itself would have had. — 
Casey v. La Sodete De Credit ilobilier, Case 
No. 2,496. 

A receiver of a national bank is an officer of 
the United States.— Stanton v. Wilkeson, Case 
No. 13,299; Piatt v. Beach, Id. 11,215. 

The federal district court has jurisdiction of a 
common-law action brought by a receiver to 
collect a daim due the estate. — Piatt v. Beach, 
Case No. 11,215. 

A receiver of a national bank Tield- not estop- 
ped JErom questioning jurisdiction by being sub- 
stituted as defendant in place of the bank in a 
suit in a state court of another state. — Cadle v. 
Tracy, Case No. 2,279. 

The district court is "a court of record of 
competent jurisdiction," within Rev. SL § 5234, 
permitting a receiver of a national bank to com- 
promise doubtful claims on the order of such a 
court.— In re Piatt, Case No. 11,211. 

An order for the composition of a claim, when 
the claim is not a "bad or doubtful debt," is in- 
valid, and a composition made under such an 
order is ineffectual. — Price v. Yates, Case No. 
11,418. 

The United States, as a creditor, has a prior 
lien over other creditors in the distribution of 
the assets of an insolvent national bank in 
charge of a receiver. — ^United States v. Cook 
County Nat. Bank, Case No. 14,853. 

§ 23. Dissolution. 

Comptroller of currency, in winding up insol- 
vent national bank, has authority to finally de- 
termine when a deficiency of assets exists.— 
Bailey v. Sawyer, Case No. 744. 

The provisions of the general banking law for 
winding up national banks under the direction of 
the comptroller of the currency are not exclu- 
sive of the remedy by creditors' suit, and the 
appointment of a receiver. — ^Wright t. Mer- 
chants' Nat. Bank, Case No. 18,084. 

BAR. 

Of action by former adjudication, see "Judg- 
ment," §§ 46-48, 65, 66. 
Of dower, see "Dower," § 3. 

BARRATRY. 

See "Attorney and Client," § 7. 



BASTARDS. 



§ 1, Presumption of legitimacy. § 2, Proceedings 
under bastardy laws. 

Right to inherit, see "Descent and Distribu- 
tion," § 2. 

§ 1. FreSTunptioxL of legitimacy. 

The marriage of the mother of a bastard, and" 
the acknowledgment by the husband of the- 
child, are prima facie evidence that he was the- 
father.— United States v. Skam, Case No. 16,- 
308. 

The presumption of legitimacy in case of a> 
child born iu. lawful wedlock is repelled by evi- 
dence which places ihe nonaccess of the hus- 
band beyond all reasonable doubt. It is not 
necessary to prove that nonaccess was impos- 
sible.— Stegall v. Stegall, Case No. 13,351. 

Sufficiency of evidence to repel the presump- 
tion of legitimacy where the woman was preg- 
nant when she was married. — Stegall v. Stegall,. 
Case No. 13,351. 

§ 2. Proceedings under bastardy laxrs. 

A justice of the peace has no authority to- 
take a recognizance (Act Va. Dee. 26, 1792, §. 
23) except upon application by an overseer of 
the poor. — United States v. Hancock, Case Nc 
15,295; Same v. Clements, Id. 14;816. 

In cases of bastardy the circuit court of the- 
District of Colimibia has no jurisdiction, except 
upon coi^plaint of the county overseers of the 
poor.- United States v. Dick, Case No. 14,957. 

The circuit court of the District of Columbia 
has jurisdiction to require the father of a bas- 
tard to give security for its support.— Ross v. 
Kingston, Case No. 12,076. 

The general report of the neighborhood is ad- 
missible on the question of legitimacy of a child 
born in lawful wedlock.— Stegall v. Stegall, Case 
No. 13,351. 

The declarations of a father as to the ma- 
ternity of his child are competent evidence. — 
United States v. Sanders, Case No. 16,220. 

The unsworn declarations of the mother and" 
initative father are inadmissible to prove ille- 
gitimacy in the case of a child born in lawful 
wedlock.— Stegall v. Stegall, Case No. 13,351. 

Evidence of the likeness of the child to the 
supposed father is not admissible.— United. 
States- V. Collins, Case No. 14,835. 

The confession of defendant having been giveih 
in evidence, he was not permitted to give evi-- 
dence of his declarations at the same time that" 
others also had had connection with the mother.. 
—United States v. Collins, Case No. 14,835. 

The order for paying fSO a year can only be- 
made by a justice of the peace, under Act Md. 
1796, c. 34.— United States v. Collins, Case No.. 
14,835. 

The only judgment which can be g^ven under- 
the statute is that defendant give security to in- 
demnify the county from any charge for the- 
maintenance of the child. — United States v. Col- 
lins, Case No. 14,835. 

BATTERY. 

See "Assault and Battery." 

BAWDY HOUSE 

See "Disorderly House," 

BENEFICIAL ASSOCIATIONS. 

See "Associations"; "Building and Loan. Asso- 
ciations." 

Mutual benefit insurance associations, see "In- 
surance," §§ 196-199. 
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BEQUESTS. 



BEST AND SECONDARY EVIDENCE. 

In civil actions, see "Evidence," §§ 20-26. 

BETTING. 

See "Gaming." 

BIAS. 

Of juror, see "Jury," §§ 15-21. 

Of witness, see "Witnesses," §§ 28-^0. 

BIGAMY. 

§ 1, Evidence. § 2, Punlsliment, 
Venue, see "Criminal Law," § 16. 

§ 1. Evidence. 

The bond given by defendant to obtain a mar- 
riage license is not admissible as evidence for 
the prosecution. — ^United States v. Lambert, 
Case No. 15,554. 

That the person who performed the marriage 
ceremony was a clergyman with authority to cele- 
brate such rites, according to the Virginia laws, 
may be proved by parol, and the record of the 
testimonial required by statute need not be pro- 
duced. — ^United States v. Lambert, Case No. 15,- 
554. 

§ 2. Ptuiisliiueiit. 

On a conviction of bigamy,- the court may dis- 
pense with burning in the hand. — United States 
V. Jennegen, Case No. 15,474. 

BILL OF EXCEPTIONS. 

See "Exceptions, Bill of." 

BILL OF EXCHANGE. 

See "Bills and Notes," 

As payment, see "Payment," §§ 5, 6. 

BILL OF LADING. 

See "Carriers," §§ 2-5; "Shipping," §§ 136-141, 
175-178. 

BILL OF PARTICULARS. 

See "Pleading," §§ 63, 64. 

BILL OF REVIEW. 

See "Equity," §§ 127-135. 

BILL OF SALE. 

See "Sales," §§ 20, 21. 

In trust, see "Chattel Mortgages," § 1- 

Of vessel, see "Shipping," § 31. 

BILLS AND NOTES. 

I. REQUISITES AND VALIDITY. 

§ 1, Bills of excbange. § 2, Checks. S 3, 
Promissory notes. § 4, Execution and de- 
livery. § 5, Acceptance — ^Promise to accept. 

§ 6. Mode and sufficiency. § 7, 

Conditional or qualifled. § 8, For honor 

or supra protest. § 9, Consideration— Neces- 
sity and sufficiency. § 10, Failure o(. 

§ 11, Validity— Duress. § 12, Illegality. 

g 13, Ratification. 



n. CONSTRUCTION AND OPERATION. 

§ 14. "WTiat law governs. § 15, Parties. § 
16, Interest and exchange. § 17, Accommo- 
dation paper, § 18, Attorney's fees. § 19, 
Place of payment. § 20, Time of payment. 
§ 21, Days of grace. § 22, Assignment of 
fund drawn on. § 23, Collateral agreements. 

III. NEGOTIABILITY AND TRANSFER. 

§ 24, Statutory provisions. § 25, Certainty 
as to amount or parties. § 26. Attorneys' 
fees. § 27, Mode and form of payment. § 28, 
Transfer by Indorsement § 29, Transfer 
without Indorsement. 

rV. RIGHTS AND LIABILITIES ON IN- 
DORSEMENT OR TRANSFER. 

(A) Indorsement before Delivery to or Trans- 

fer by Payee. 

§ SO, Liability as joint maker. § SI, Dia- 
billty as Indorser. § 32, Liability as surety. 
§ 33, Accommodation Indorsement. § 34, Con- 
tribution. 

(B) Indorsement for Transfer. 

§ 35, Nature and grounds of liability. § 36, 
What law governs. § 36a, Parties to indorse- 
ment. § 37, Indorsement In blank, § 38, Spe- 
cial indorsement. § 39, Restrictive indorse- 
ments. § 40, Implied warranties. § 41, Lia- 
bility of successive indorsers. § 42, Dis- 
charge of Indoraeiv-By extending time of 

payment. § 43, In other ways. § 44, 

Rights of Indorsee against indorser. 

(C) Assignment or Sale. 

§ 45, "What law governs. § 46, Parties. § 
47, Rights of assignee. § 48, Equities and de- 
fenses against assignee. § 49, Recourse by 
assignee to assignor. 

(D) Bona Fide Purchasers. 

§ 50, Statutory provisions. § 51, Mode or 
form of transfer. § 52, Actual and construc- 
tive notice. § 53, Facts putting on inquiry. 
§ 54, Consideration in general. § 55, Taking 
as collateral security. § 56, Taking as se- 
curity for antecedent debt. § 57, Taking In 
payment of existing debt. § 58, Rights of 
bona fide purchasers. 

V. PRESENTJIENT, DESIAND, NOTICE, 

AND PROTEST. 

§ 59, Necessity In general. § 60, Diligence 
required of holder, § 61, What law governs. 
§ 62, Presentment for acceptance. § 63, No- 
tice of nonacceptance. § 64, Presentment for 
payment and demand— Who may make. § 65, 

Upon whom to be made. § 66. Place. 

§ 67. Time. § 68. Mode and suffi- 
ciency. § 69, Excuses for failure to pre- 
sent. § 70. Effect of delay or failure. § 

71, Protest and certificate. § 72, Notice of 
nonpayment and protest— To whom to be 

given. § 73, Place. § 74, Time. § 

75, Mode and sufficiency. § 76, By 

mail. I 77, Excuses for failure to g^ve 

notice. § 78, Effect of delay or failure 

to give. § 79, Waiver of presentment, de- 
mand, protest, and notice. § 80, New promise 
after discharge. 

VI. PAYSIENT. 

§ 81. What constitutes In general. § 82, 
Mode and sufficiency. § 83, Evidence of pay- 
ment. § 84, BflEect of payment. 

VIL ACTIONS. 

§ 85, Right of action. § 86, Limitations. § 
87, Defenses— In general. § 88, Accom- 
modation paper. § 89, Fraud in Incep- 
tion. § 90, Illegality. § 91, Failure 
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of consideration. § 92, Stolen instru- 
ments. § 93. Set-off. § 94, Parties— Plaintiffs. 

§ 95, Defendants. § 96, Declaration or 

complaint. § 97, Plea or answer. § 98, 
Amendment of pleadings. § 99, Issues and 
proof. § 100, Presumptions and burden of 
proof. § 101, Admissibility of evidence, § 

102, Weiglit and sufficiency of evidence. § 

103, Trial— Filling in or striking out indorse- 
ments. § 104, Province of court and jury. 

§ 105, Judgment and costs. 



See, also, "Counterfeiting"; "Forgery"; "Usury 
Alteration, see "Alteration of Instruments." 
As payment, see "Payment.' §§ 5. G. 
Bills of lading, see "Carriers," §§ 2-5; Ship- 
ping," §§ 136-141, 170-178.. ■ „ „ .^ 
By corporation, see "Corporations, ^ 4o. 
By trustee, see "Trusts," § 22. ■ . , 
Competency of parties as witnesses, see wit- 
nesses," § 41. ^ X » ce o 5 
Effect of loss, see "Lost Instruments, §| 2, d. 
of taking to discharge hen, see "Maritime 

Liens," § 36. t„„..ci,;T, » 

Execution by one partner, see "Partnership, 

§ 25. 
Guaranties, see "Guaranty," § 6. 
Pledge, see "Pledges," § 3. , 
Premium notes, see "Insurance § 32. 
Proof of in bankruptcy, see "Bankruptcy, §& 

371, 372. . „ „ , „ 

Subrogation, see "Subrogation,' §§ 4, b. 

I. REQUISITES AND VALIDITY. . 

§ 1. Bills of exehange. ' „ „ .^ 

A warrant issued by the controller of a city, 
whose payment is restricted to a "particular fund 
is not regarded as bill of exchange.— Bayerqne v. 
San Francisco, Case No. 1,137. 

It is not necessary that the various parties to 
a negotiable instrument should be different per- 
sons in order to render it a bill of exchange.— 
Wildes V. Savage, Case No. 17,653. 

A bill of exchange drawn in one state on a 
person in another is a foreign bill, and the pro- 
test of such a bill is good evidence.— Lonsdale v. 
Brown, Cases Nos. 8,493, 8,494. 

Tlie following instrument: "St. Louis, May 
10, 1861. At sight pay to the order of S., P. 
& Co., $4,000, value received, and charge me 
same to the account of L., P. & Co. lo the 
Marine Bank of Chicago, III.,"— is a biD of ex- 
change, and not a check.— Olshausen t Lewis, 
Case No. 10,507. 

§ 3. Cliecks. 

The characteristics which distinguish cheeks 
from bills of exchange are that checks are al- 
ways drawn on a bank; that they are payable 
immediately on presentment, and without days 
of grace; and that they are not presentable for 
acceptance, but only for payment.— In re Brown, 
Case No. 1,985. 

The fact that checks are payable at a certain 
day, and not on demand, will not make them 
bills of exchange.— In re Brown, Case No. 1,985. 



§ 3. Promissory notes. 

A cashier's certificate of deposit for a sum 
named, payable at a certain time, to the order 
of the depositary, is a promissory note.— Austen 
V. Miller, Case No. 661. 

The fact that a note is made payable in ex- 
change with rate not specified does not prevent 
its being a promissory note. The rate is subject 
to proof.— Bradley v. Lill, Case No. 1,783. 

A promise to pay a specified sum, wrth current 
exchange on New York and expenses of collec- 
tion in case of suit, is not a promissory note. — 
Lane v. Gobbold, Case No. 8,051. 

§ 4. Execution and delivery. 

The addition of "and Company," to the sig- 
nature of a note after the maker had taken in 
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a partner, made with the consent of all parties, 
will make the note binding against the farm.— 
Crum T. Abbott, Case No. 3,454. 

A promissory note delivered in escrow held 
valid in the hands of the payee, although agree- 
ment not complied with.— Boone v. Queen, base 
No. 1,643. 

§ 5. Acceptance— Promise to accept. 

A promise to accept a nouexisting bill of ex- 
change will amount to an acceptance of a bill 
subseauently drawn in favor of a person whO' 
took the same upon the faith of such promise.- 
Russell V. Wiggin, Case No. 12,16o. 

Persons who advance money on bills of ex- 
change on the faith of a letter of credit of a 
third person, promising to accept the same when 
drawn, may maintain an action on such promise. 
—Russell V. Wiggin, Case No. 12,16o. 

A promise to accept a bill when drawn, shown 
to a third person, who, upon the faith thereof, 
takes the bill, when drawn for a valuable con- 
sideration, is in law an acceptance.— Payson v. 
Coolidge, Case No. 10,860; Wildes v. Savage, 
Id. 17,653. 

It is not material that the bill is taken for a 
pre-existing debt— Payson t. Coolidge, Case No. 
10,860. 

But the bill must be one payable after date, 
and not after sight.— Wildes v. Savage, Case No. 
17,653. 

An authority to. draw bills of exchange, speci- 
fying amounts and times, with an assurance of 
pavment, is an acceptance to one who takes tiie 
bills on the credit thereof.— Bayard v. Lathy, 
Case No, 1,131. 

A letter written within a reasonable time after 
date of a bill of exchange, describing it, and 
promising to accept it, is a virtual acceptance.— 
Cassel V. Dows, Case No. 2,502; Bayard v. 
Lathy, Id. 1,131. 

Where a letter has no reference to particular 
bills to be drawn, but is a general authority to 
draw at any time and to any amount agamst 
property to be shipped, the writer cannot be 
held as acceptor of a bill drawn under it, but 
the letter may be considered as a promise to 
accept, and the person who takes a bill on the 
credit of such promise may maintain an ac- 
tion on such promise.— Cassel v. Dows, Case No. 
2,502. 

An agreement to accept bills renders it unnec- 
essary that the drawee shall have funds in his 
hands belonging to the drawer.— De Tastett v. 
Crousillat, Case No. 3,828. 

A statement of sales by a consignee with au- 
thority to draw for the amount Jield an accept- 
ance of a bill subsequently drawn by the agent 
of the owner, whose authority was not revoked 
by the bankruptcy in the meantime of the prin- 
cipal abroad without notice.— Ogden v. Gilling- 
ham. Case No. 10,456. 

§ 6, Mode and sufBciency. 

A bill of exchange may be accepted by the 
drawer's writing the word "excepted" upon it.— 
Miller v. Butier, Case No. 9,565. 



An order written by the agent of the drawee, 
on the back of a bill, to another person, to pay 
it, held evidence of the drawee's acceptance of 
the original bill.— Harper v. West, Case No. 
6,093. 

§ 7. — Conditional or qnalifled. 

To charge the acceptor under a conditional ac- 
ceptance, the holder must show performance of 
the condition.— Read v. Wilkinson, Case No. 11,- 
611. 

§ 8. — — Por lionor or supra protest. 

An acceptance for the honor of the payee, after 
protest, is not binding.— Freeman v. Perot, Case 
No. 5,087. 



n. 
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§ 9. Consideration — Necessity and suflS.- 
ciency. 

A promissory note given in consideration of 
Confederate notes is void.— Bailey v. ililner. 
Case No. 740. 

A mere moral consideration is not sufficient to 
support a promise to pay, — in re Cornwall, Case 
No. 3,251. 

A gift, though expressed in a note, is not a suf- 
ficient consideration to support a promise to pay. 
— In re Cornwall, Case iso. 3,251. 

A promissory note of an emancipated slave 
given to the master in consideration of the eman- 
cipation is valid.— Smith v. Parker, Case No. 13,- 
087- 

An assignment of a sherilFs certificate of sale 
of real property is a sufficient consideration for 
a promissory note.— Packwood v. Clark, Case 
No. lU,6oG. 

A bond to convey land is a good consideration 
for a promissory note, although the obligor has 
not the legal title when the note becomes due. — 
Lane v. Dyer, Case No. 8,050. 

A promissory note given by the heir in re- 
newal of a note made by his ancestor, whidi was 
barred by limitation at the death of the ancestor, 
is void for want of consideration. — Didlake v. 
Robb, Case No. 3,899. 
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between parties not qualified to vote, is void.— 
Denney v. Elkins, Case No. 3,790. 

§13. - — Ratification. 

A suit for money obtained on a fraudulent 
note IS not an aflirmance of the contract.— Gib- 
son V. Stevens, Case No. 5,401. 



CONSTRTTCTION AND OPERA- 
TION. 



§ 10. Pailnre of. 

A partial failure of consideration is no defense 
to an action by the payee against the maker of 
a promissory note.— Varnum v. Mauro, Case No. 
16,889. 

§ 11. Validity — ^Duress. 

A note given under the threat of interference 
to defeat a proposed compromise is void in the 
hands of the payee.- Bullene v, Blain, Case No. 

§ 12. Illegality. 

Any instrument issued in violation of an act 
prohibiting a bank from issuing any bill or note 
not payable on demand, and without interest, 
under a penalty, is void.— Hayden v. Davis, Case 
No. 6,259. 

An acceptance of such a draft, or an agree- 
ment to indemnify the person who signed it, is 
void. — ^Hayden v. Davis, Case No. 6,259. 

A note given for slaves taken to Texas in 1835 
in violation of the laws of Mexico is invalid,— 
Toby V. Randon, Case No. 14,071. 

It is a good defense to a note given in 18C4, 
for the hire of slaves, that, as part of the con- 
sideration, the hirer was to keep them out of 
reach of the Federal army. — Martin v. Bartow 
Iron Works, Case No. 9,157. 

A note given for the assignment of the time of 
an apprentice, being for an illegal consideration, 
is void.— Walker v. Johnson, Case No. 17,073. 

A note given for the loan of Confederate 
money is illegal, witliout consideration, and void, 
and will not support a note or duebill given in 
renewal thereof.— Scudder v. Thomas, Case No. 
12,567. 

"Confederate Treasury Notes" are illegal be- 
cause issued by orgauization of subjects in re- 
bellion.— Bailey V. Milner, Case No. 740. 

Where property sold during the Civil War was 
to be paid for in Confederate notes, the seller 
cannot sue thereon, nor on a note given to se- 
cure the payment, though it did not specify the 
currency.— Nordlinger v. Vaiden, Case No! 10,- 
296. 

Notes issued by the city of Richmond in 1861 
and 1862 held to have been intended to give aid 
and support to the Rebellion, and incapable of 
being validated.— Evans t. Richmond, Case No. 
4,570. 

A note given upon a wager as to the result 
of the local vote for presidential electors, though 



§14, What la-w governs. 

The statutes of a state enter into and become 
part of a note made in that state.— Gregg v. 
Weston, Case No. 5,800. 

Where bills are accepted, payable in London, 
on a promise to provide funds to meet them, iho 
contract is governed by the law of England.— 
Bainbridge v. Wilcoeks, Case No. 755. 

A bill drawn and indorsed in one state, but 
payable in another, is governed by the law of 
the former as to the liabilitv of the indorser. 
but by the law of the latter as to the amount of 
interest.— Bank of Illinois v. Brady, Case No. 
888. 



A letter of credit given in Massachusetts bv 
an agent there of a foreign banking house hcM 
governed by the laws of Massachusetts, and not 
by those of the domicile of the bankers.— Rus- 
sell V. Wiggin, Case No. 12,165. 

Notes drawn, dated, signed, and indorsed at 
Philadelphia, where drawers and indorser resid- 
ed, delivered and discounted in New York, arc 
governed by the laws of New York.- In re Con- 
rad, Case No- 3,126. 

A note made by an agent in Boston of a citi- 
zen and resident of California to a citizen and 
resident of Alassachusetts, payable in Boston, is 
a Massachusetts contract. — Byington v. Lem- 
mons. Case No. 2,264a. 

_ A promissory note made in Oregon and payable 
m Scotland is to be considered as if made in 
Scotland, and a mortgage upon real estate in 
Oregon to secure its payment is to be tested bv 
the laws of Oregon.— Oregon & W. Trust Inv. 
Co. V. Rathburn, Case No. 10,554. 

A discount of notes in Rhode Island, procured 
there by an indorser, where the money is there 
paid, Jield a Rhode Island transaction, though 
the note was made in New York, where the mak- 
er resided, and where it was dated and made 
payable.— Providence County Sav. Bank v. Frost, 
Cases Nos. 11,453, 11,454. 

A note "negotiable in the Bank of Alexandria," 
D. C, held governed by the laws in force in Al- 
exandria.— Gilman V. King, Case No. 5,'444. 

The place where notes were negotiated, and 
not that where they were signed and indorsed, 
field to be the place of the contract.— Orr v- 
Lacy, Case No. 10,589. 

See, also, post, §§ 36, 45, 61. 

Effect of state laws and decisions in federal 
courts, see "Courts," § 80. 

§ 15. Parties. 

In the absence of a special agreement, the lia- 
bility of acceptor and indorser of a bill of ex- 
change attaches in the order in which their 
names appear on the bill.— Robinson v. Kilbreth, 
Case No. 11,957. 

Where a bill is drawn with directions to 
charge to another, and it is accepted generally, 
the drawer is not ordinarily liable to the drawee 
—Bell V. Davidson, Case No. 1,248. 

_ An agent is not personally liable upon a prom- 
issory note made by him to one who took it 
with knowledge that it was given by him as 
agent of a corporation.— Bradley v, McKee. 
Case No. 1,784. 

A note payable to A., B., C, or D. is pavabh- 
to the promisees individually, and not to the 
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three first jointly, or the fourth.— Samuels v. 
Evans, Case No. 12,289. 

A note given to A., B., C, or D. is a prom- 
ise to pay in the alternative, and either of the 
promisees may sue in his own name. — Spaulding 
V, Evans, Case No. 13,216. 

§ 16. Interest and exchange. 

Jiixchange is to be settled at the rate prevail- 
ing at the time of the verdict.— Cropper v. Nel- 
son, Case No. 3,417. 

The rate of interest and damages which the 
drawee of a bill is to pay ex mora is governed 
by the law of the place where the bill is drawn. 
— Es parte Heidelback, Case No. 6,322. 

Interest customary at Canton may be allowed 
upon a note executed there. — Cowqua v. Lau- 
derbrun, Case No. 3,299. 

Where a note is given in Indiana payable in 
New York, with interest and the rate of ex- 
change, the rate of exchange will be the time 
the note becomes due. — ^Prlce v. Teal, Case No. 
11,417. 

§ 17. AccommodatioBi paper. 

Notes given by factors by way of advances 
on goods consigned, where not in excess of the 
value of the goods cannot be 'held to be accom- 
modation paper.— In re Many, Case No. 9,054. 

A person who gives a letter of credit on him- 
self, as an accommodation, becomes a surety 
or guarantor only for the payment of drafts 
drawn on him to the extent of the credit given, 
and in strict compliance with its terms. — Lie- 
now V. Pitcairn, Case No. 8,341. 

An accommodation acceptor of a bill of ex- 
change is a surety as to the drawer, but a prin- 
cipal as to the holder, although he knew the 
facts.— In re Babcock, Case No. 696. 

§ 18. Attorney's fees. 

The stipulation in a note for the payment of 
a reasonable attorney's fee on collection by ac- 
tion is valid, and binding on all indorsers. — 
Bank of British North America v, Ellis, Case 
No. 859. 

See, also, post, § 26. 

§ 19. Place of payment. 

Where the maker signs a note by mistake 
above the printed line, stating where it is paya- 
ble, the latter is nevertheless a part of the 
note.— Turnbull t. Thomas, Case No. 14,243. 

§ 20. Time of payment. 

A note payable when a certain third party 
should settle her accounts with the maker held 
payable after the lapse of one year, that being 
a reasonable time for the maker to coerce such 
settlement.— Scull v. Eoane, Case No. 12,570c. 

An acceptance takes effect from the day that 
it is actually made, and does not relate back to 
the day of presentation.— Mitchell v. DeGrand, 
Case No. 9,661. 

A note and trust deed given to secure the 
same will be construed together, and the note 
may be declared due under a clause in the deed 
providing that the debt secured shall become 
wholly due on default in payment of interest. 
—Gregory v. Marks, Case No. 5,802, 

§ 21. Days of grace. 

On a bill payable a certain number of days 
after sight, the day of acceptance is excluded, 
and three days of grace added.— Mitchell v. De- 
Grand, Case No. 9,661. 

The custom of merchants as to days of grace 
does not apply as between maker and payee. — 
MeLain v. Kutherford, Case No. 8,868a. 

A cheek is not entitled to days of grace, 
though payable at a certain day, and not on 
demand. — In re Brown, Case No. 1,985. 

Days of grace are not allowed on promissory 
notes.— Cook v. Gray, Case No. 3,156a. 



§ 22. Assigptunent of fund drawn on. 

A check in the hands of the payee, before 
presentation, acceptance, or payment, is not an 
assignment of any part of the fund in the hands 
of the drawee.— Strain v. Gourdin, Case No. 
13,521. 

An order drawn on a general or particular 
fund does not amount to an assignment of 
that part, or give a lien, as against the drawee, 
unless there has been an express or implied 
acceptance by him.— McLoon v. Linquist, Case 
No. 8,899. 

A draft upon a bank in which the drawer 
has a fund on deposit, before it is presented 
to or accepted by the drawee, or charged by 
it against the drawer, does not operate as an 
assignment of the fund; and the payee is not 
entitled to the fund, as against a subsequent 
assignee for creditors, who first notifies the 
bank of his title.— Eosenthal v, Mastin Bank, 
Case No. 12,063. 

The right to the funds of the drawer in the 
hands of the drawee is vested in the indorsee 
of the bill, though the same is not accepted, 
and such funds are not subject to attachment 
after suit commenced against the drawee by the 
indorsee in the name of the payee. — Corser v. 
Craig, Case No. 3,255. 

The presentation to the drawee of a negotia- 
ble draft drawn against a general balance in 
his hands, less than its amount, without an ac- 
ceptance by him, does not operate as an as- 
signment of the fund, or create any lien in fa- 
vor of the holder.— Kandolph v. Oanby, Case 
No. 11,559. 

§ 23. Collateral ag^i^eements. 

A note absolute on its face may be made 
payable on conditions by a separate agreement 
as between the original parties, and an assignee 
with notice is affected with existing equities. — 
Thomas v. Page, Case No. 13,906. 

m. TfEGOTIABIIiITY AND TRANS- 
FER. 

§ 24. Statutory provisions. 

A note not made payable at a bank is not a 
"promissory note negotiable by the law mer- 
chant," Ti'here, under the state law, the maker 
is entitled to assert, against any indorsee, any 
equity available against the payee.— Gregg v. 
Weston, Case No. 5,800. 

§ 25. Certainty as to amonnt or parties. 

, A note which, in addition to interest, provides 
for the payment of taxes whose amount is un- 
certain, is not negotiable.— Howell v. Todd, 
Case No. 6,783. 

A note containing a provision for the pay- 
ment of all taxes and charges that might be 
levied upon it, or the mortgage securing its pay- 
ment, is not negotiable. — Farquhar v. Fidelity 
Insurance, Trust & Safe Deposit Co., Case No. 
4,676. 

A United States "seven-thirty" note, payable 

to the order of ,_ and not having the name 

of any person filled in the blank space, is ne- 
gotiable by delivery.— United States v. Ver- 
milye, Case No. 16,618. 

No indorsements on the note, while such 
blank is left unfilled, will restrict its negotia- 
bility.— United States V. Vermilye, Case No. 
16,618. 

Such a note is not money, and a person who 
purchases it after its maturity, and after the 
time for its conversion, into bonds has passed, 
takes nothing but the actual right and title of 
his vendor. — United States v. Vermilye, Case 
No. 16,618. 

§ 26. Attorney's fees. 

A stipulation to pay attorney's fees if a suit 
be instituted on the note does not affect its 
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negotiability. — Howenstein \. 
6,786. 

See, also, ante, § 18. 

§ 27. Mode and form of payment. 

To be negotiable, a note must be for the pay- 
ment of money, in a sum certain, subject to no 
conditions. A note payable in "New York 
funds, or their equivalent," is not negotiable. — 
Hasbrook v. Palmer, Case No. 6,188. 

A note for a certain sum payable in "current 
bank notes" is not negotiable. — ^Fry t. Rous- 
seau, Case No. 5,141. 

A note which, during four of the five years 
it has to run, may, at the maker's option, be 
paid in buKgies at wholesale prices, is not ne- 
gotiable.— Howell V. Todd, Case No. 6,783. 

§ 28. Transfer by indorsement. 

An indorsement by one who draws a foreign 
bill in his own favor, "Pay the amount to order 
for my use," prevents its negotiability, and no 
damages can be recovered for its nouacceptance. 
—Brown v. Jackson, Case No. 2,015. 

The indorsement of a note placed in the hands 
of a third person for the benefit of a creditor 
of the indorser lield to take effect from the date 
of the indorsement, and not from the date of its 
delivery to the creditor. — Fossitt v. Bell, Case 
No. 4,958. 

§ 39. Transfer withoiit indorsement. 

A duebill payable to order or bearer is assign- 
able, and may be assigned by an agent. — Griffin 
Y. Nokes, Case No. 5,817a. 

Delivery, without indorsement, of a note pay- 
able to a payee named, or bearer, is not suf- 
ficient to authorize the assignee to sue in his 
own name. — ^Bradley v. Trammel, Case No. 1,- 
788a. CONTRA, see Bradford v. Jenks, Case 
No. 1,769. 

A deed conveying a number of negotiable in- 
struments of various kinds will not be consider- 
ed as a negotiation of the paper on mercantile 
principles. — Hopkirk v. Page, Case No. 6,697. 



IV. RIGHTS AND LIABIMTIES ON IN- 
DORSEMENT OR TRANSFER. 

(A) INDORSE.MENT BEFORE DELIVERY 
TO OR TRANSFER BY PAYEE. 

§ 30. LiaT)ility as joint maker. 

A receipt, not negotiable, and intended as a 
memorandum of indebtedness by the maker 
thereof to the holder, does not come within the 
rule of law in Massachusetts that one who in- 
dorses a note, not being a holder of it, is an 
original promisor. — In re Wrentham Mfg. Co., 
Case No. 18,063; Ex parte Southwick, Id. 

§ 31-. Iiialiility as indorser. 

A stranger who writes his name in blank on 
the back of a promissory note is presumed, as 
to subsequent holders, to be an indorser, and 
is entitled to all the rights of one. — ^McOomber 

V. Clarke, Case No. 8,711. 

An action will lie by the holder against an 
indorser of a promissory note, where the in- 
dorsement was made upon a blank paper and 
subsequently filled up by the maker as intended 
bv the indorser. — ^Patton v. Violett, Case No. 
10,839. 

A note may be good against an indorser, 
though it is void as against the maker. — God- 
wise T. Gleason, Case No. 2,939. 

The surrender of notes by the payees to a 
subsequent indorser lield a sufiicient consider- 
ation to support his promise to pay the same. — 
Pinnes v. Ely, Case No. 11,169. 

If a person who is not a party to a promis- 
sory note indorses his name upon it in blank, 



with intent to give it credit, the plaintiff may 
write over it an engagement to pay it in case 
of the insolvency of the maker.— OfEutt v. Hall, 
Case No. 10,449. 

§ 32. Iiiability as surety. 

An accommodation maker is entitled to the 
rights of a surety as against a bolder with 
knowledge of his true relation, and is discharged 
by a valid extension of time to the one who is, 
in fact, the principal debtor.— In re Goodwin, 
Case No. 5,549. 

§33. Accommodation indorsement. 

The presentation by the maker of a note for 
discount is notice to the bank that the indorse- 
ment thereon is an accommodation indorsement. 
— Lemoine v. Bank of North America, Case No. 
8,240. 

Where such indorsement is by a firm, the 
bank must ascertain whether it was duly au- 
thorized.— Lemoine v. Bank of North America, 
Case No. 8,240. 

An indorser on a note made and indorsed for 
the accommodation of a third person is not a 
cosurely with the maker, unless so specially 
agreed.— Law v. Stewart, Case No. 8,130. 

An accommodation indorsement on a note does 
not make it commercial paper as to the accom- 
modation indorser.— Innes v. Carpenter, Case 
No. 7,049. 

An accommodation indorser of a bill of ex- 
change, who pays the same after protest, has 
a right of action against the acceptor.- Robin- 
son V. Kilbreth, Case No. 11,957. 

An accommodation indorser can show a want 
of consideration only as against the accommo- 
dated party.— Bank of British North America, 
V. Ellis, Case No. 859. 

One indorsing a note, after previous indorse- 
ment by two others for accommodation of the 
maker, may recover from either of them the 
whole amount paid by him to take up the note. 
—Mason v. Mason, Cases Nos. 9,245, 9,2i6. 

An indorsement of a note to give it credit is 
a sufficient consideration to support the action 
against the indorser. — Vowell v. Lyles, Case No. 
17,021. 

§ 34. Contribtition. 

The indorsers of accommodation paper are 
considered as joint sureties, and liable to con- 
tribution.— McDonald V. Magruder, Case No. 8,- 
76fl. 

On a several indorsement for the accommo- 
dation of the maker of a note, one indorser, who 
is obliged to take up the note, may recover his 
proportion from the other. — ^ilagruder v. Mc- 
Donald, Case No. 8,965. 

A covenant not to sue one maker of a promis- 
sory note is no release of the others, — ^Ferson v. 
Sanger, Case No. 4,152. 

(B) INDORSEMENT FOR TRANSFER. 

§ 35. Nature and grounds of liability. 

The indorsement of a negotiable note, as well 
as the note itself, purports a consideration. — 
McGlintick v. Johnston, Case No. 8,700. 

Indorser held liable on partnership note given 
by one partner after dissolution in renewal of 
note made before dissolution. — Greatrake v. 
Brown, Case No. 5,743. 

An indorser is in any event liable to his in- 
dorsee only for the amount actually paid by 
the indorsee, with lawful interest thereon, and 
not for the face value of the note.— In re Many, 
Case No. 9,054. 

§ 36. "WJiat la-w governs. 

The indorsement of a note is a new, distinct 
contract, which is governed by the law of the 
place where it is made, without regard to the 
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law of the place where the note was made. — 
Mott V. Wright, Case No. 9,883; Pomery v. 
Slacum, Id. 11,262. 

The indorsement of a negotiable note in dif- 
ferent states by different indorsers will be 
governed by the local law where each indorse- 
ment was made. — Dundas v. Bowler, Case No. 
4,141. 

The indorsement is considered to have been 
made in the state in which the instrument is 
delivered to the indorsee, though it was written 
in another state.— Mott v. Wright, Case No. 9,- 
S83. 

The indorser of a bill of exchange is liable 
for damages according to the law of the 
place where the indorsement is made. — ^Lenos 
V. Wilson, Case No. 8,247. 

The law of Indiana which requires a suit 
against the maker, before recourse can be had 
against the indorser, does not govern an action 
in such state against the assignor of a nego- 
tiable note made and assigned in Ohio, and 
payable there, the assignment being a new 
contract.— Burrows v. Hannegan, Case No. 2,- 
206. 

See, also, ante, § 14-; post, §§ 45, 61. 

I 36a. Parties -fco indorsement. 

A note payable to M.. cashier, is a note pay- 
able to the bank, and the bank is liable on an 
indorsement and discounting by him. — ^Blair v. 
First Nat. Bank, Case No. 1,485. 

An indorsement of a note by the president 
and cashier transfers the note to the indorsee 
of a corporation to which it is payable. — Chilli- 
cothe Branch of State Bank v. Fos, Case No. 
2,683. 

§ 37. Indorsement in "blank. 

A blank indorsement does not discharge sub- 
sequent indorsers as such. — ^Bank of British 
North America v. Ellis, Case No. 859. 

The blank indorsement of a bill of exchange 
passes all the interest therein to every in- 
dorsee in succession, discharged from any ob- 
ligation which might subsist between the origi- 
nal parties, but which does not appear upon 
the face of the instrument itself.— Wilkinson v. 
Nicklin, Case No. 17,673. 

§ 38. Special indorsement. 

A special indorsement does not restrict the 
rights of the indorsee as against prior indorsers 
or the drawer. — Brown v. Jackson, Case No. 2,- 
016. 

§ 39. Restrictive indorsements. 

A parol agreement, made at the time a note 
is indorsed, cannot affect the indorser's rights 
under the law merchant. — Bank of Alexandria 
V. Deneale, Case No. 846. 

§ 40. Implied "warranties. 

The transferror of a note impliedly warrants 
its genuineness. — Semmes v. Wilson, Case No. 
12,658. 

It cannot be inferred that a transferee took 
the risk of the note's being a forgery because 
it was passed to him long after dishonor, at 
a heavy discount.— Semmes v. Wilson, Case No. 
12,658. 

§ 41. Iiialiility of successive indorsers. 

Where a note, after indorsements to others, 
is indorsed to the first indorser, who reindorses 
it, the intermediate indorsers are not Iial)Ie 
thereon.- Howe Mach. Co. v. Hadden, Case No. 
6,785. 

All indorsers or assignors of any instrument 
in writing, assignable by law for the payment 
of money (in Arkansas), become equally lia- 
ble with the maker, obligor, or payee, on re- 
ceiving due notice of the nonpayment or protest 
of such instrument. — Campbell v. Jordan, Case 
No. 2,362. 



In the case of a raised check, passing through 
several banks before it was finally paid by the 
drawee, the loss must fall upon the one who 
first gave it credit by indorsement.— First Nat. 
Bank v. Third Nat. Bank, Case No. 4,801. 

§42, Biscliarge of indorser— By extend- 
ing time of payment. 
An agreement between the holder and draw- 
er, which suspends the right of the holder to 
enforce payment, will discharge the indorser, 
for it suspends his rights.— Bank of the United 
States V. Hatch, Case No. 918; Cooper v. 
Gibbs, Id. 3,194. 

A contract to give time to the maker does 
not discharge the indorser unless it is valid 
and enforceable.— Ex parte Balch, Case No. 
789. 

The indorser is discharged where the indorsee 
gives time to the maker, either to pay the note 
or the mortgage securing it.— Morgan v. Tip- 
ton, Case No. 9,809. 

The indorser of a promissory note is dischar- 
ged by the holder giving the maker time to 
pay by installments.— Cope v. Huntt, Case No. 
3,206. 

If new notes or securities are taken by the 
holder of a note, and time given without con- 
sent of the indorser upon the old note, he is 
discharged.- White v. Burns, Case No. 17,539; 
Bank of United States v. Lee, Id. 921. 

The first indorser is discharged where, aft- 
er dishonor, an extension of credit is given 
without his consent, by an arrangement made 
between the maker, the holder, and subsequent 
indorsers.- Seventh Ward Bank v. Hanrick, 
Case No. 12,678. 

An indorser on the notes of a bankrupt is 
not discharged by an extension of time given to 
the bankrupt by the holder.— Tieman v. Wood- 
ruff, Case No. 14,028. 

Giving time to the maker of a promissory 
note, after judgment against both maker and 
indorser, does not discharge the indorser. — 
King V. Thompson, Case No. 7,807. 

Giving time by indorsee to maker in consid- 
eration of part payment, after obtaining judg- 
ment and issuing execution agaiiist him, dis- 
charges the indorser.- Low v. Underbill, Case 
No. 8,561. 

The indulgence which will release an in- 
dorser of negotiable paper must not only be 
given upon a good consideration, but must be 
for some limited and definite time within 
which the creditor's right of action is sus- 
pended.— Varnum v. Bellamy, Case No. 16,886. 

The payment of a part of the debt and ac- 
cepting claims to be applied when collected in 
further payment, under a verbal agreement not 
to sue, constitute no legal consideration for a 
promise of forbearance. — Varnum v. Bellamy, 
Case No. 16,886. 

After demand and notice, the holder may give 
time to the maker, or take time note of in- 
dorser, without releasing subsequent indorser. 
—Bank of United States v. Abbott, Case No. 
906; Same v. MacDonald, Id. 925. 

§ 43. — — In otlier ways. 

A representation by the holder of a note to 
the indorser that it has been paid will not dis- 
charge the indorser if he has not been in- 
jured thereby.— Ex parte Balch, Case No. 789. 

An attorney who receives a note for collec- 
tion cannot, without special instructions, make 
a binding agreement to release the indorser 
from his liability.— Varnum v. Bellamy, Case 
No. 16,886. 

The liability of an indorser, after waiver of 
demand and notice, is fixed, and is not dis- 
charged by the subsequent guaranty of pay- 
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ment by a third person. — Corbett v. WoodTvard, 
Case No. 3,223. 

After demand and notice, a neglect to en- 
force security until it becomes inadequate by 
depreciation will not discharge the indorser. — 
Bank of Alexandria v. "Wilson, Case No. 856. 

The indorser is released where, without his 
consent, the holder assents to the discharge of 
the maker in bankruptcy.— In re McDonald, 
Case No. 8,753. 

A release of a remote indorser by the holder 
of a note is a discharge of the subsequent in- 
dorsers. — Hawkins v. Thompson, Case No. 6,- 
246. 

The indorser is discharged where the hold- 
er, on request, does not sue the maker, who was 
at the time solvent. (Act Va. Dec. 23, 1794.) 
— Patton V. Violett, Case No. 10,839. 

The holder of a note cannot be chargeable 
with gross negligence in failing to sue the 
maker, who resides in another state. — Davie 
V, Hatcher, Case No. 3,610. 

An intention of the parties, appearing from 
the circumstances, on releasing the maker, to 
preserve the liability of the indorser, will be 
given effect equal to an express declaration. — 
Eldrege v. Chacon, Case No. 4,329. 

§44. RigHts of indorsee against in- 
dorser. 

In Indiana, on all other instruments save 
those given to banks, the maker must be prose- 
cuted to insolvency, before the indorsee can 
have recourse to his indorser. — Morgan v. Tip- 
ton, Case No. 9,809; Mott v. Wright, Id. 9,- 
883. 

Under the provision of the Indiana statute 
giving the indorsee a right of action against 
the indorser, after having used due diligence 
to obtain the money, the indorsee of a note 
secured by a mortgage on lands in another 
state need not first exhaust such security,— 
Swiggett V. Seymour, Case No. 13,701. 

The holder of a promissory note has no eq- 
uity against a remote indorser unless he has 
used due diligence to recover from the parties 
liable to him at law.— Dean v. Marsteller, Case 
No. 3,710. 

The rights of a holder of a protested bill a.i 
to one party cannot be affected by his failure 
to sue another party.— Brown v. Jackson, Case 
No. 2,016. 

An action will not lie by an indorsee against a 
remote indorser upon a promissory note which is 
not mercantile negotiable paper.— Bradley v. 
Knox, Case No. 1,782. 

A bona fide indorsee may recover against the 
indorser of a void note by showing the considera- 
tion paid therefor.— Root v. Wallace, Case No. 
12,030. 

A person to whom a forged note has been 
passed may recover on the original considera- 
tion, without showing that defendant had knowl- 
edge of the forgery.— Semmes v. Wilson, Case 
No. 12,658. 

(C) ASSIGNMENT OR SALE. 

§ 45. "What law governs. 

An assignment of a note is a new contract, 
and is governed by the law of the place where 
it is made. — Dundas v. Bowler, Case No. 4,141. 

See, also, ante, §§ 14, 36; post, § 61. 

§ 46. Parties. 

An assignment of a promissory note by one of 
two payees when not in partnership transfers 
only one-half interest and will not enable the 
assignee to sue the maker. — Dwight v. Pease, 
Case No. 4,217. 



§ 47, Riglits of assignee. 

If a draft, not negotiable, be accepted by the 
drawee, with an agreement to pay the amounf 
to any person to whom it is assigned, the as- 
signee, after notice, may maintain an action for 
money had and received to his use against the 
acceptor. — ^Weston v. Penniman, Case No. 17,- 
455. 

In Pennsylvania the assignee of a note not 
under seal, containing a warrant to confess 
judgment, may sue in his own name. — Mitchell 
V. Walker, Case No. 9,670. 

No particular form of assignment is necessarj'. 
It is sufficient that the intent to assign appear.. 
—Mitchell V. Walker, Case No. 9,670. 

One who receives from the drawer a nonnego- 
tiable bill in payment of a debt may recover 
against all persons resnonsible on it, though it is 
not accepted. — ^Brown v. Jackson, Case No. 2,- 
015. 

An assignment of a note in one state to an 
unauthorized banking association thereof gives 
the assignee no right to sue in the state where 
the note is payable. — ^McClintick y. Cummins, 
Case No. 8,699. 

After a note is taken uo by the indorser its 
negotiability ceases, and his assignee cannot sue 
in his own name. — Swann v. Scholfield, Case No. 
13,676. 

The assignee of a note, taking it from the 
payee after dishonor, cannot enforce it against 
the maker, who has been released by the payee. 
— Gelston v. Adams, Case No. 5,302. 

§ 48. Equities and defenses against as-^ 
signee. 

A note assigned after its maturity leaves all 
equities open between the original parties. — 
Gwathney v. McLane, Case No. 5,882. 

The maker may set up the same defense 
against a note in the hands of an assignee that 
he might make if it were held by the payee. — 
Bradley v. Trammel, Case No. l,7S8a. 

Notes assigned as collateral security for an 
antecedent debt, to one who had notice of the 
consideration, are subject in his hands to the 
defenses available against the payee. — Smith v. 
Babcock, Case No. 13,009. 

A plea that the defendant paid the note to 
the assignor before he had notice of the assign- 
ment cannot be sustained against the assignee. 
—Patterson v. Atherton, Case No. 10,822. 

It is no defense to a suit against the maker of 
a note, by one to whom it was assigned after it 
was dishonored, that it was given to pay for 
land which had not been conveyed, where de- 
fendant has not demanded a conveyance. — Holy 
V. Rhodes, Case No. 6,651. 

§ 49. Reconrse "by assignee to assignor. 

The assignment of a note by writing guaranty- 
ing "the ultimate payment" does not change the 
liability from that of an ordinary assignor. — 
Dent V. Ashley, Case No. 3,809b. 

A note in the hands of an assignee is i)rima 
facie evidence that the face thereof was i>aid by 
him for it, but the assignor can prove what 
actually was paid. — Martin v. Kereheval, Case 
No. 9,163. 

The assignee of a note must use due diligence, 
by prosecuting the maker to insolvency, or show 
some sufficient excuse for the failure, before he 
can hold the assignor liable.— Lemmons v. Cho- 
teau, Case No. S,239a, 

That the maker is a transient and unsettled 
person, without averring insolvency, is not suffi- 
cient to excuse the holder from using due dili- 
gence. — Lemmons v. ChoteaUx Case No. 8,239a. 

The assignee of a note must use due diligence 
to recover of the maker, who is not notoriously 
insolvent or removed from the state, before he 
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■can resort to the assigoor.— Dent v. Ashley, 
■Case No. 3,809b. 

(D) BONA FIDE PURCHASERS. 

•§ 50. Statutory provisions. 

A collateral agreement between the parties to 
a negotiable note that it is to be paid only on 
<;ertain conditions cannot be set np in defense 
to a suit by a bona fide transferee for value, 
though a state statute provides that the mater 
may set up any defense against the assignee 
which he could make against the payee.— Thom- 
as V. Page, Case No. 13,907. 

■§51. Mode or form o£ transfer. 

An unauthorized transfer, to a bona fide pur- 
■chaser, of certificates of a public debt, indorsed 
in blank to facilitate partial payment and es- 
■change for other certificates, vests an absolute 
title in the purchaser.— Combs v. Hodge, Case 
No. 3,018. 

§ 52. Actual and constructive notice: 

Where one of the firm accepts a bill of es- 
change for accommodation, without the knowl- 
edge of his partners, the drawer has a right to 
sell the same, and those taking it, though with 
knowledge, are bona fide holders.— City Bank of 
Columbus V. Beach, Case No. 2,737. 

One who takes a check with knowledge that 
the person who transferred it had no right to do 
«o cannot recover against the drawer. — Rounsr 
-avel V. Scholfield, Case No. 12,085. 

A merchant purchasing a note at heavy dis- 
■count, after learning of insolvency of payees, is 
not a bona fide holder as against previous lien 
■of judgment creditor's bill. — Cummings v. Mead, 
■Case No. 3,476. 

An indorsement on a bill of exchange, "Credit 
my account," is restrictive in character, and 
prevents further negotiability of the bill. — Lee 
V. Chillicothe Branch Bank, Cases Nos. 8,186, 
S,187. 

Such indorsement is sufficient to apprise sub- 
sequent indorsees of want of authority to trans- 
fer to them. — Lee v. Chillicothe Branch Bank, 
Case No. 8,186. 

An indorsee of a note given in payment for a 
horse, in the sale of which there was'a fraudu- 
lent concealment of the animal's unsound con- 
dition, is not an innocent holder for value, where 
he owned an interest in the horse, and the seller 
was his agent. — ^Pease v. McClelland, Case No. 
10,882. 

A transferee of a draft, having knowledge 
that the acceptance was procured by fraud, can- 
not rely upon statements of the acceptor made 
to the one who negotiated it and repeated to 
hira. — Piatt V. Jerome, Case No. 11,217. 

The rule of lis pendens does not apply to 
■commercial paper. — In re Great Western Tel. 
€o.. Case No. 5,740. 

The pendency of the suit on negotiable paper 
is not constructive notice to purchasers thereof. 
—Preble v. Portage County, Case No. 11,380. 

-§ 53. Facts putting on inquiry. 

A bona fide purchaser is not bound to inquire 
into the character of a note which on its face 
is valid. — Ex parte Estabrook, Case No. 4,534. 

Circumstances that would put a prudent man 
on inquiry will not affect the title of the pur- 
chaser of a note before maturity, if he did not 
in fact know of any defect in the title. — Ex 
parte Estabrook, Case No. 4,534. 

Where a promissory note is fair upon its 
face, an indorsee fs not bound to inquire into 
the consideration or circumstances under which 
it was given. — In re Great Western Tel. Co., 
Case No. 5,740. 

A bill drawn by a partner in two firms, in 
the name of one, upon the other, payable to 



himself for his individual debt, and accepted, 
is enforceable in the hands of an indorsee with- 
out notice.— Babcock v. Stone, Case No. 701. 

§ 54. Consideration in general. 

The holder of a note given for a fraudulent 
consideration will be" held to strict proof that 
he paid value. — ^Prentice v. Zane, Case No. 11,- 
383. 

Payment need not be in cash to make one a 
hona fide purchaser of a nromissoiy note. — ^In re 
Great Western Tel. Co., Case No. 5,740. 

A creditor to whom" a note is given with di- 
rections to collect it and to retain the surplus, 
where the debt is afterwards settled, is not a 
holder for value. — Cummings v. Mead, Case No. 
3,476. 

§ 55. Taking as collateral security. 

A pledgee in good faith and for value be- 
fore maturity is a hona fide holder for value. — 
Ex parte Kelty, Case No. 7,681. 

One holding a promissory note as collateral 
security is not a purchaser for value. — Mack v. 
Baker, Case No. 8,834. 

Notes of third parties to himself, passed by a 
borrower to a lender with his own note, ar6 good 
in the lender's hands, though originally without 
consideration. The makers can protect them- 
selves as sureties only by positive notice to the 
lender of the want of consideration and that 
the paper was to be used as a security only.— 
New York Life Ins. & Trust Go. v. Co^vper- 
thwaite, Case No. 10,207. 

§ 56. Taking as security for antecedent 
delit. 

The holdeK of a negotiable bill or note taken 
as security for a pre-existing debt is a holder for 
value, unaffected by equities subsisting between 
the original parties. — ^In re Huddell, Case No. 6,- 
825; Eogg v. Stickney, Id. 4.898. CONTRA, 
see Prentace v. Zane, Case No. 11,383. 

An indorsee in good faith of a note wrong- 
fully diverted and transferred as collateral se- 
curity for a precedent debt is not affected by 
equities existing between the original parties. — 
National Bank of Republic v. Brooklyn City & 
N. R. Co., Case No. 10,039. 

§ 57. Taking in. payment of existing 
delit. 

A pre-existing debt is a sufficient consideration 
for the assignment of a note to dose the equi- 
ties between the original parties. — Riley v. An- 
derson, Case No. 11,835: Cummings v. Mead, 
Id. 3,476. 

By the commercial law, a negotiable promis- 
sory note, received in payment of a pre-existing 
debt, bona fide, and without notice, is not sub- 
ject to the equities between the original parties 
as an accommodation note, though the rule in 
New York be otherwise. — Crosby v. Lane, Case 
No. 3,423. 

Where such note is accepted as payment on 
false and fraudulent representations of the as- 
signor as to its making, and the responsibility 
of the parties, the original debt is not extin- 
guished.— Crosby V. Lane, Case No. 3,423. 

A creditor to whom an agent transfers notes 
of his principal, before maturity, in considera- 
tion of the canceling of a security held against 
the agent, lield a bona fide purchaser for value 
where the principal was indebted for adjjinces 
made.— Turnbull v. Thomas, Case No. 14,243. • 

A person to whom an accommodation indorser 
transfers the note in payment of a pre-existing 
debt due from the makers, though he has knowl- 
edge of the circumstances, may recover thereon 
against the indorser. — ^Varnum v. Bellamy, Case 
No. 16,886. 

The psiyee of a draft accepted for the accom- 
modation of the maker, who takes it in satisfac- 
tion of a debt due from the maker, or as securi- 
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ty, without notice of any fraud on the acceptor, 
is a bona fide holder for value, and stands in. the 
same position as if the draft were drawn in 
favor of the acceptor, and indorsed by him to 
such holder. — Pugh v. Durfee, Case No. 11,- 
460. 

§ 58. nights of "bona fide purcliasers. 

The intended misapplication of the proceeds 
of a note drawn by a partner in the firm name, 
apparently in the course of the partnership 
business, will not affect the rights of a bona 
fide holder.— Bush v. Crawford, Case No. 2,- 
224. 

An innocent purchaser for value of a treas- 
ury note, on which the indorsee's name is 
forged, and the name of the indorser is erased, 
is entitled to receive the amoimt thereof from 
the treasury.— Jarvis T. Kendall, Case No. 
7.227. 

The assignee of one partner held to hare a 
prima facie title to notes taken by the other 
partner for goods sold after the assignment, 
as against a purchaser with notice.— Fisher 
V. Lord, Case No. 4.S21. 



V. PRESENTMENT, DEMAND, NOTICE, 
AND PROTEST. 

§ 59. Necessity in general. 

An election by the holder to consider what 
passed on presentation of a bill as a nonae- 
ceptance is binding on him, as against other 
parties. — Mitchell v, De Grand, Case No. 9,- 
G61. 

A demand of payment at the placed named 
is not necessary to charge the maker. — ^Bever- 
ley V. Beverley, Case No. 1,376; Brown v. 
Piatt, Id. 2,026; Bank of United States v. 
Bussard, Id. 911; Silver v. Henderson, Id. 
12,854; Chillicothe Branch of State Bank v. 
Fox, Id. 2,083; Smith v. Johnson, Id. 13,067; 
Thompson v. Cook, Id. 13.952. 

If defendant was ready to pay or did pay 
into the bank named as the place of payment 
the amount due, it is matter of defense. — Silver 
V. Henderson, Case No. 12,854. 

Where a note may be discharged in prop- 
erty at a certain time, no demand is neees- 
sary.— Campbell T. Clark, Case No. 2,355a. 

If an indorser is once fixed by due notice of the 
non-acceptance of a bill, no delay of the holder 
to return the bill and demand payment takes 
away his right of recovery, notwithstanding the 
drawer may, in the intermediate time, have fail- 
ed. — Wild V. Bank of Passamaquoddy, Case No. 
17,646. 

One discounting a note for the joint benefit 
of the maker and indorsers, though in un- 
equal amounts, need not make demand and 
give notice to recover against indorsers. — 
Bank of Washington v. Way, Case No. 957. 

A payee of a promissory note indorsing it 
after dishonor is considered a drawer, and is 
not liable to the indorsee without demand and 
notice. — Cox v. Jones, Case No. 3,303. 

The bank of Alexandria is bound to make 
demand and give notice to charge the indorser. 
— ^Bank of Alexandria v. Young, Case No. 858. 

In Virginia the indorsee of a promissory 
note fl?a,y recover at law against a remote in- 
dorse!^ without having given notice of non- 
payment by the maker. — ^Dunlop v. Silver, 
Case No 4,169. 

Notice to the indorser of nonpayment of a 
promissory note, not payable to order, is not 
necessary in Virginia. — Ish v. Mills, Case No. 
7,104. 

Notice of demand and nonpayment is neces- 
sary to charge the guarantor of a note or bill, 
whether his name be upon the paper or not; 



but in the latter case reasonable notice is 
sufficient— Foote v. Brown, Case No. 4,909. 

A foreign bill of exchange must be regu- 
larly protested, after a demand and refusal of 
payment.— Orr v. Lacy, Case No. 10,589. 

Where a check is presented and not paid, 
notice of dishonor must be given the maker, 
in order to charge him. — ^Parwell V. Curtis, 
Case No. 4,690. 

Notice to an indorser should be given, though 
he be beyond sea, if his residence is known, and 
reasonable diligence should be used to find his 
place of residence. — ^ilcMurtrie v. Jones, Case 
No. 8,905. 

§ 60. Diligence required of liolder. 

llie holder of a foreign bill, protested for non- 
acceptance, must give notice to the indorser as 
soon as possible, under all the circumstances, ac- 
cording to the usual course of communication. — 
Lindenberger v, Wilson, Case No. 8,361. 

The holder of a bill of exchange, after demand 
and notice, is not bound to active diligence. — 
Barnes v. Ilyder, Case No. 1,020. 

Where the holder of a check accepts the 
check of the bank in payment, he must present 
and collect it the same day, or be chargeable 
with laches.— Farwell v. Curtis, Case No. 4,690, 

The loss falls on the holder of a check where 
he fails to present the same within a reasonable 
time, and the bank fails.— Farwell v. Curtis, 
Case No. 4,690. 

The holder of a check cannot extend the time 
for which the drawer would be liable. — Farwell 
v. Curtis, Case No. 4,690. 

ITie holder of a check makes the drawee his 
agent where he sends it by mail to the drawee 
for collection and return, and must bear any 
loss arising after the time when the check could 
have been presented by express or otber usual 
method.— Farwell v. Curtis, Case No. 4,090. 

If the maker of a draft had a well-founded ex- 
pectation that if presented within a reasonable 
time it would be honored, the holder must use 
due diligence in presenting it, and ^ve him no- 
tice of its dishonor. — Olshausen v. Lewis, Case 
No. 10,507. 

Where fte holder retains a draft drawn on a 
bank for more than a month without presenta- 
tion, and waits three weeks longer to protest it, 
he cannot recover of the drawer. — Olshausen v. 
Lewis, Case No. 10,507. 

A drawee to whom a collecting agent mails a 
check for collection is a subagent, and the holder 
is chargeable with the subagent's negligence, 
either in presenting to himself or in giving no- 
tice of dishonor. — Simonds v. Black River Ins. 
Co., Case No. 12.874. 

Delay in receiving a reply, due wholly to the 
postal service, does not charge a collecting agent 
with notice of the dishonor of a check which he 
has mailed to the drawee for collection. — Si- 
monds V. Black Kiver Ins. Co., Case No. 12,874. 

A creditor holding a note whose proceeds are 
to be collected and applied to discharge the debt 
is bound to use due diligence to collect the 
note, and give notice of nonpayment. — Foote v. 
Brown, Case No, 4,909. 

If the holder of a bill remitted as payjnent of 
a pre-existing debt does all in his power to no- 
tify the one remitting it of its dishonor, he is 
not IiabIe.~GalIagher v. Roberts, Case No. 5,195. 

§ 61. Wliat la'w governs. 

A note or foreign bill of exchange is a contract 
of the state in which it is made paj-able, and 
is governed by its laws as to demand and notice 
and protest. — Gaylord v. Johnson, Case No. 
5,285; Golden v. Prince, Id. 5,509; Indseth v. 
Pierce, Id. 7,026; Neederer v. Barber, Id, 10,- 
079. 
See, also, ante, §§ 14, 36, 45. 
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§ 62. Presentment for acceptance. 

A foreign bill of exchange must be presented 
for acceptance Tvithin a reasonable time, and 
what is a reasonable time depends upon the cir- 
cumstances of each particular case.— Wallace t. 
Agry, Case No. 17,096. 

A bill of exchange, payable at sight, must be 
presented within a reasonable time. In the 
case of a foreign bill, it need not be sent by the 
first vessel.— United States v. Barker, Case No. 
14,519. 

The drawer of a bill is liable only as indorser 
where it is remitted to, and received by, his 
creditor in payment of a debt, whether the draw- 
er had funds in the hands of the drawee or not. 
— Denniston v. Imbrie, Case No. 3,802. 

§ 63. Notice of nonacceptance. 

Where a bill is presented and dishonored, 
though it was not necessary to present it, notice 
must be given without waiting the maturity of 
the bill.— United States v. Barker, Case No. 14,- 
520. 

Notice of protest of a bill of exchange must be 
given by the earliest practicable post after the 
bill is dishonored, where the parties do not live 
in the same town.— United States v. Barker, 
Case No. 14,520. 

The burden is upon the party charged with the 
duty of giving notice of nonacceptance or dis- 
honor of proving the manner in which it was 
given, and of any legal excuses for its delay. — 
United States v. Barker, Case No. 14,520. 

Want of notice of nonacceptance is not excus- 
ed by an understanding between plaintiff and de- 
fendant that the bill should not be sent on for 
acceptance. — ^Nicholson v. Patton, Case No. 10,- 
250. 

A protest for nonpayment will not supply the 
place of a protest for nonacceptance where the 
bill has been presented.— United States v. Bar- 
ker, Case No. 14,519. 

An unexplained delay of nine days in giving 
notice of nonacceptance of a foreign bill held 
fatal.— United States v. Barker, Case No. 14,- 
519. 

§ 64. Presentment for payment and de- 
mand— WJio may make. 

Demand and notice may be made by notary's 
clerk.- Bank of Alexandria v. Wilson, Case No. 
856. 

A justice of the peace in Mississippi is ex of- 
ficio notary public for purpose of protest and 
notice.— Austen v. Miller. Case No. 661. 

§ 65. ^— TTpon wtom, to T^e made. | 

Demand where maker of notes dies before ma- 
turity, see Bank of Washington v. Reynolds, 
Case No. 954. 

In the case of a joint and several promissory 
note, a demand must be made upon both makers 
to charge the indorser, though one resides in an- 
other state.— Tayloe v. Davidson, Case No. 13,- 
769. 

Demand of payment on one of the firm lield 
sufficient to charge the indorser of a firm note 
given after dissolution. — Greatrake v. Brown, 
Case No. 5,743. 

An indorser who promised to pay in ease of 
the insolvency of the maker is entitled to the 
usual demand and notice. — Offutt v. Hall, Case 
No. 10,449. 

§66. Place. 

Demand of payment of a note given by citi- 
zens of one state to citizens of another, in which 
it was dated, but not payable at any particular 
place, must be made at the usual place of busi- 
ness of the makers.— Burrows v. Hannegan, 
Case No. 2,205. 

Demand at bank where payable, and which 
was holder, must be made, though maker had 
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no funds to his credit.— Bank of United States 
V. Smith, Case No. 935. 

A note made negotiable at a certain bank is 
not "paya"ble" at that bank, and demand there 
is not necessary. — ^Beeding v. Thornton, Case 
No. 1,228. 

Demand at government office, in which the 
maker was employed, in his absence, during his 
usual hours of business, where he lived out of 
town, Jield not sufficient. — Goldsborough v. 
Jones, Case No. 5,517. 

A demand of the barkeeper of a tavern to 
which tlie livery stable was attached, in which 
the maker of a note occasionally left his horse 
while at a government office, in which he was 
employed, is not a sufficient demand. — Golds- 
borough V. Jones, Case No. 5,517. 

§67. Time. 

To hold the indorser of a note payable on de- 
maud, demand must be made within a reason- 
able time. An unexplained delay of seven 
months is unreasonable. — ^Martin v. Winslow, 
Case No. 9,172. 

An indorser is not liable on a demand note 
where no demand is made within four years. — 
In re Crawford, Case No. 3,364. 

A demand and notice more than five years 
after date on a demand note is not within a 
reasonable time.— In re Grant, Case No. 5,691. 

The reasonable time within which a foreign 
bill of exdiange, payable after siglit, ought to 
be presented, must be determined with re_ferei;ce 
to the usage among merchants as to the' delays 
in the negotiation and transmission of such 
bill&.~Wallaee v. Agry, Case No. 17,097. 

A bill of exchange payable 60 days after 
sight, drawn in Havana upon London, need not 
be sent direct to London, and may be sent for 
sale to the United States.— Wallace v. Agry. 
Case No. 17,096. 

Notes left for collection in the bank are due 
on the third day of grace, under the general 
commercial xisage. — H31 v. Norvell, Case No. 
6,497. 

The day of the date is excluded, in computing 
the time when a note without grace is due. — 
Hill V. Norvell, Case No. 6,497. 

The demand must be made on the last day 
of grace.— Auld v. Peyton, Case No. 654. 

Demand (in District of Columbia) Jield not 
necessary until the day after the last day of 
grace.— Brent v. Coyle, Case No. 1,837. 

The usage of the banks in the District of 
Columbia to make a demand on the fourth day 
of grace only applies to notes negotiated by the 
bank.— Hill v. Norvell, Case No. 6,497. 

In the county of Washington, D. C, by 
usage, demand and notice, on the day after the 
last day of grace on a promissory note, will 
charge indorsers residing in the county, and hav- 
ing notice of the usage. — Smith v. Glover, Case 
No, 13,051. 

Demand and notice on the day after the ex- 
piration of the days of grace is in time, in the 
District of Columbia. — ^Bank of Alexandria v. 
Wilson, Case No. 856. 

A demand on the last day of grace, after 
banking hours, is not too soon. — ^Bank of Me- 
tropolis V. Walker, Case No. 903; Munroe v. 
aiandevUle, Id. 9,929. 

Where a note, drawn without grace, falls 
due on Sunday, demand and protest on Saturday 
will hold the indorsers. — ^Doremus v. Burton, 
Case No. 4,002; Mandeville v. Kumney, Id. 9,- 
015. 

If the last day of grace faU on Sunday, de- 
mand must be made on Saturday, but the notice 
may be given on Monday. — Irwin v. Brown, " 
Case No. 7,080. 
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Demand of payment on tie 5th of July of a 
luife due on the lst-4th of July is too late 
to chai-ge the indorser, and the insolvency of 
the maker will not excuse the delay. — Neale v. 
Peyton, Case No. 10,071. 

Demand on the day after the third day of 
£:race is too late. — Beeding t. Pic. Case No. 1,- 
227; Lindenberger v. Beale, Id. 8,359. 

Upon a note due 23d and 26th July, demand 
and notice after the 28th are too late, but de- 
mand and notice on tho 27th are not. — ^Lenos v. 
Wright, Case No. 8,249. 

Demand by a notary public, the day after 
the last day of grace, upon the indorser at his 
house (where the note was payable), without in- 
quiring for the maker, or whether he had funds 
thore, licld not sufficient to bind a second indor- 
ser. — Mechanics' Bank v. Lynn, Case No. 9,382. 

§ 68. Mode and sufiaciemcy. 

An indorser is bound by the usage of the 
local banks as to demand, notice, and protest, 
kno^*n to him at the time of indorsing. — Bank 
of Columbia t. Lawrence, Case No. 872; Same 
Y. McKenny, Id. 874. 

But not otherwise except upon his agreement. 
— Bank of Alexandria v. Deneale, Case No. 846. 

Where note is payable at a certain bank de- 
mand need not be personal. — Bank of Metropolis 
V. Brent, Case No. 900; Banlv of United States 
V. O'Neale, Id. 932. 

Inquiry made by the teller of the boolckeeper 
of a bank as to whether a deposit has been 
made to pay a note left for collection is a suffi- 
cient demand. — ^Browning v. Andrews, Case No. 
2,040. 

The demand is good though the teller acted 
as clerk of the protesting notary. — Browning v. 
Andrews, Case No. 2,040. 

If the maker is not found at his office or 
his dwelling house on the last day of grace, so 
that payment of the note cannot be demanded, 
the note is dishonored.— Greatrake v. Brown, 
Case No. 5,743. 

On a demand of the maker the note must be 
produced.— Peabody v. Denton, Case No. 10,867. 

A protest of interest coupons is sufficient to 
chai-ge the indorser of the notes from which 
they were cut, though the notaiy did not have 
the notes as well as the coupons to present for 
payment.— Codman v. Vermont & G. R. Co., 
Case No. 2,936. 

§ 69, — — Sxcuses for f ailuTe to present. 

Demand and notice excused where drawer has 
no funds and no reason to expect payment. — 
Allen V. King, Case No. 226. 

The mere fact that the indorser of a note is 
a member of the firm by which it is made will 
not excuse a failure of demand and notice, al- 
though the firm were insolvent when the note 
was given, and the indorser knew that it was 
not paid. — In re Grant, Case No. 5,691. 

A promissory note transferred by indorsement 
after maturity is payable on demand, and de- 
mand and notice are necessary to charge the in- 
dorser, though he knew the maker to be in- 
solvent at the time of indorsing it. — Stewart 
V. French, Case No. 13,427. 

Insolvency of the maker, in Virginia, dis- 
penses with suit and demand and notice. — Offutt 
V. Hall, Cases Nos. 10,449, 10,450. 

Where the maker dies before the note falls 
due, demand or notice to charge the indorser 
is not necessary where he administers upon the 
maker's estate. — Union Bank of Georgetown 
V. ilagruder, Case No. 14,300. 

g 70. Effect of delay or failure. 

The want of due presentation of a cheek and 
of notice of nonpayment exonerates the drawer 



in so far only as actual damages resulted.— In re 
Brown, Case No. 1,985. 

Agent liable for failure to make demand and 
give notice.— Allen v. King, Case No. 226. 

§ 71. Protest and certificate. 

A protest cannot be made in the name of a 
notary by his clerk.— Saerider v. Brown, Case 
No. 12,205. 

One protest to a bill of exchange is sufficient. 
— Indseth v. Pierce, Case No. 7,026. 

The fact that the notary's signature and pai*t 
of a notice of protest are printed does not 
invalidate it.— Spalding v. Krutz, Case No. 13,- 
201. 

A notary should certify all the facts that oc- 
curred in relation to a protest of commercial 
paper.— Searight v. Calbraith, Case No. 12,- 
585. 

A protest which does not state that the notary 
informed the indorser of demand and refusal 
is insufficient.— Bank of Alexandria v. Wilson, 
Case No. 856. 

A statement in the protest of a demand on 
a drawer, of nonpayment, and that notice was 
given to the indorser, is prima facie evidence 
of due notice.— Eldrege v. Chacon, Case No. 4,- 
329. 

The notary's certificate under seal is evidence 
of the facts therein recited.— Jones v. Heaton, 
Case No. 7,468; Indseth v. Pierce, Id. 7,026. 

§ 72. ITotice of nonpayment and protest 
— To xp-liojn to be given. 

The indorser is, in all cases, entitled to due 
notice of the dishonor of a bill of exchange. — 
Eamdulollday v. Darieux, Case No. 11,543. 

Where there are two joint indorsers notice 
must be given to both.— Gantt v. Jones, Case 
No. 5,213. 

The holder of a check must give notice to 
the drawer of refusal of payment by the bank, 
and such notice must be averred in a declara- 
tion thereon.— Sherman v. Comstock, Case No. 
12,764. 

A notice left with a person authorized to re- 
ceive notices is not good when given after the 
indorser's death.— Brent v. Bank of Washing- 
ton, Case No. 1,834. 

Where indorser dies intestate, notice left with 
his son at intestate's place of business, before 
appointment of administrator, held sufficient- 
Bank of Columbia v. King, Case No. 871. 

A bank which receives a note for collection 
from another bank, indorsed by the cashier 
thereof, need not give notice of nonpayment to 
any other party than such bank.— Codrington v. 
Adams, Case No. 2,937. 

An agent to present a note for payment is 
not bound to give notice of dishonor to the in- 
dorser, but only to his principal, who in turn 
gives such notice.— Bank of United States v. 
Goddard, Case No. 917. 

An accommodation indorser is not entitled to 
notice unless he has actually sustained damages 
by its want.— Bank of Columbia v. French, Case 
No. 867. 

Notice of dishonor need not be given to par- 
ties who are not liable on account of the dis- 
honor, and can look to no person on the bill for 
indemnification, or for payment of it. — ^Hutz v. 
Karthause, Case No. 6,963. 

§ 73. Place. 

A personal notice, to charge the indorser, may 
be served anywhere. — ^Hyslop v. Jones, Case 
No. 6,990. 

■^Tiere the indorser lives in the city, the no- 
tice must be served on him personally, or at 
his place of business or residence. — Hyslop v. 
Jones, Case No. 6,990. 
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But if deposited in the post office, and in 
laet received by him in time, it is sufficient. — 
Hyslop V. Jones, Case No. 6,990. 

A written notice of the dishonor of the note, 
left at the dwelling house of the indorser, is 
sufficient.— Greatrake v. Brown, Case No. 5,743. 

Notice left in the indorser's separate room. In 
a business house where he is a clerk, is suffi- 
cient.— Bank of United States t. MacDonald, 
Case No. 925. 

Notice left with a boarder at the same house 
with the indorser, with the request to hand it 
to him, is sufficient,— Bank of United States v. 
Hatch, Case No. 918. 

A notice left at a boarding house where the 
indorser resided when it was drawn, but which 
he had left without the holder's knowledge, 
having embarked for Europe, is sufficient. — Mc- 
Murtrie v. Jones, Case No. 8,905. 

Where the notary does not find the indorser 
at home, and leaves a written notice with his 
family, it is sufficient. — Oana v. Friend, Case 
No. 2,375. 

Notice left at shop of indorser's son, though 
eonuected with his dwelling house, held not 
sufficient. — ^Bank of United States v. Corcoran, 
Case No. 912. 

"Where the indorser has a known place of 
business within the city, notice must be given 
to him there, irrespective of his residence. — 
Spalding v. Krutz, Case No. 13,201. 

§74. Time. 

A demand of payment on the third day of 
grace, after bank hours, and notice to the in- 
dorser and protest on the same day, are not 
too soon, if the note is in bank for collection, 
and the maker has been notified thereof; such 
being the usage of the banks. — ^Munroe v. Man- 
deville, Case No. 9,929. 

Where a demand is made on the last day of 
grace, notice to the indorser on ihe next day is 
in time—Read v. Carbery, Case No. 11,604; 
Bank of Metropolis v. Walker, Id, 903. 

Notice on tlie third day of grace, though after 
bank hours, is too soon. — ^Auld v, Mandeville, 
Case No. 653, 

If a note fall due on Saturday, and payment 
be demanded of the maker on that day, notice 
to the indorser on Monday is not too late.— 
Crawford v. Milligan, Case No. 3,870; Seventh 
Ward Bank v. Hanrick, Id. 12,678, 

If Sunday be the last day of grace, the de- 
mand, protest, and notice may be on Saturday, 
and suit may be instituted the same day, after 
banking hours.—Mandeville v. Rumney, Case 
No. 9,016. 

But in such case the notice may be given on 
Monday, the demand having been made on 
Saturday.— McElroy v. English, Case No. 8,782. 

Notices of dishonor sent through agents must 
be transmitted within the time allowed to the 
principal.— United States v. Barker, Case No. 
14,519, 

Where an agent, who received directions by 
mail on noon of Saturday to give notice of pro- 
test, did not give such notice until Monday, held, 
that the drawer was discharged.— United States 
V. Barker, Qase No. 14,518. 

Notice of demand and nonpayment need not 
be given during business hours.— Bonner v. New 
Orleans, Case No. 1,631. 

§ 75. Mode and sufficiency. 

A copy of the protest for nonaceeptance need 
not accompany the notice of dishonor.— Wal- 
lace V. Agry, Case No. 17,096. 

Notice is sufficient if it describe the note so 
that tlie indorsers must know it, and sta.te that 
payment was demanded and protest made, and 
Fed.Cas.Dig.— 18 



that the holders look to the indorsers for pay- 
ment-Cooper T. Gibbs, Case No. 3,194, 

Due notice, as between any indorsers, is suf- 
ficient to charge such indorsers in favor of. all 
subsequent indorsers.— Bank of United States v, 
Goddard, Case No. 917, 

The receipt of notice cannot he inferred fron> 
an agreement by the indorser not to take ad- 
vantage of the statute of limitations, and to 
authorize an attorney to docket a suit,— Bank 
of United States v. Corcoran, Case No. 912. 

A verbal notice, on the day following the last 
day of grace, that payment had been demanded, 
and that the note would be protested if not 
paid, is not sufficient— Bank of United States v, 
Barry, Case No. 907. . 

The delivery of a note to a deputy notary i& 
not per se notice to the notarv who was in- 
dorser thereon.- Bank of Columbia v. MackalL 
Case No. 873. 

^ A notice wrongly stating amount of note 
IS inefEectual.— Bank of Alexandria v, Saunders, 
Case No, 852. 

A mistake in the recital of the date of the 
note will not invalidate the notice.— Bank oC 
United States v. Watterston, Case No. 941. 

As to the sufficiency of a notice of dishonoir 
of a bill held by the government, to the trans- 
action of whose business unusual delays are in- 
cident.— United States V. Barker, Case No. 14,- 
519, 

Inserting the name "John" instead of 

James" will invalidate the notice, unless the- 

partj' have good reason to believe that "James"" 

was intended.— Underwood v. Huddlestone, Case 

No. 14,340. 

^ The usages of an office, as regards the serr- 
ice of a notice, cannot make that evidence which 
is in itself not so.— Whitehead v. Jones. Case 
No. 17,563. 

Testimony of a notary that he made demand 
at the shop of an indorser, but did not remem- 
ber whether he saw him, is not sufficient proof 
?J notice.— Mechanics' Bank v. Taylor, Case 
No. 9,383, 

§76. — :- By mail. 

The next mail after protest is sufficient. — 
Austen v. Miller, Case No. 661. 

Notice of nonpayment, if by mail, must be 
given on the last day of grace, where the mail 
does not close until six hours after the close of 
t}}^ bank.— Bank of Alexandria v. Swann, Case 
No. 8o3. 

Notice mailed after closing of mail on the dar 
after the last day of grace is too late.— Bank 
of United States v. Swann, Case No. 937. 

If demand is made on Saturday, and notice- 
by mail would reach the indorser on the same 
evening, it is too late to mail the notice on the 
fo|cwiQS Monday.— King v, Foyles, Case No, 

The notice is properly directed to the post 
office where the party is in the practice of re- 
ceiving his mail, though it be not the nearest 
post office.— Sherman v. Clark, Case No. 12,763, 

Where the indorser lives at the place where- 
me note is payable, notice of protest received 
through the mail on the day of dishonor or the- 
?I^U^ ^"®"®°*-~^P^^<^°S ^- Krutz, Case No- 

Notice by mail is not sufficient as to an in- 
dorser residing in the country where he had a 
house in town usually resorted to by hun for 
business.— Bank of Columbia v. Lawrence, Case- 
iNo. oi-i. 

Notice to an indorser by mail must be di- 
rected to the post office nearest his place of" 
residence.— Fowler v. Warfield, Case No. 5,004, 
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A notice to an indorser, who is a member of 
congress, tlien in session, left in the post_ office 
of the senate or house of representatives, is not 
sufficient —Hill v. Norvell, Case No. 6,497. 

Where an indorser has a public oflBce in town, 
which is kept open every day, a notice -deposited 
in the mail is not sufficient, though he resides 
five miles out of town, and the post office is his 
nearest post office. — Vowell v. Patton, Case No. 
17,022. 

. In ease of a war between two countries, a 
notice of nonpayment, sent between the coun- 
tries through the post, is not good. — United 
States V. Barker, Case No. 14,519. 

A notice by mail of a protest of a foreign 
bill, deposited in a mail bag of a vessel belong- 
ing to a nation at the time at war with another, 
is insufficient, where not followed by a dupli- 
<'ate notice. — Philips v. Janney, Case No. 11,095. 

§ 77. Excuses for failure to give no- 
tice. 

Demand, and notice to the indorser, are not 
necessary, where the maker is insolvent. — Rid- 
dle V. Mott, Case No. 11,810. 

Notice to the indorser is not necessary where 
he knew the maker to be insolvent at the time 
of the indorsement. — ilorris v. Gardner, Case 
No. 9,830. 

Notice of nonpayment is excused where the 
Iiolder called at the indorser's place of business, 
in business hours, and foiind it closed. — Bow^ie 
v. Blacklock, Case No. 1,729. 

Want of. funds in the hands of the drawee of 
a bill of exchange renders notice to the draiver 
of nonacceptance or nonpayment unnecessary. — 
Read v. Wilkinson, Case No. 11,611; Baker v. 
Gallagher, Id. 768; Cox v. Simms, Id. 3,306. 

A drawer of a check is only entitled to notice 
of nonpa3anent where he draws in the reason- 
able expectation of having funds to meet its 
payment. — In re Brown, Case No. 1,985; Valk 
V. Simmons, Id. 16,815. 

The accommodation drawer of a cheek on a 
bank in which he had no funds is entitled to 
notice of nonpayment, where the holder took it 
vnth knowledge that the drawer had reasonable 
expectations that the drawee would furnish 
funds to meet it. — ilackall v. Goszler, Case No. 
8,835. 

Notice of nonpayment and protest is unneces- 
sary where the drawee, having a trifling bal- 
ance due to the draAver in his hands, gave notice 
that bills would not be honored. — ^Hopkirk v. 
Page, Case No. 6,697. 

A state of war between the countries in which 
the drawer and drawee respectively reside will 
excuse notice of nonpayment and protest to the 
drawer until within a reasonable time after the 
impediment is removed. — Hopkirk v. Page, Case 
No. 6,697. 

The transfer of property by the maker of a 
promissory note to the indorser for the express 
purpose of paying the debt will dispense with 
notice of nonpayment, if the amount of property 
thus assigned be sufficient to satisfy the liabil- 
ity; not otherwise, although all the property of 
the maker mav have been thus assigned. — 
Woodbury v. Cnim. Case No. 17,969. 

If, however, the assignment to the indorser 
Is in trust for general creditors, and sufficient 
only for the payment of a small portion of the 
debts of the maker, such transfer, although in- 
cluding all the debtor's property, is not suf- 
ficient to excuse the want of notice to the in- 
dorser. — ^^Voodbury v. Orum, Case No. 17,969. 

§ 78. EfEeet of delay or failure to 

g;ive. 

Where the parties live within two miles of 
each other, nine days' delay to give notice is 
fatal.— Morris v. Gardner, Case No. 9,830. 



If one of the joint indorsers pay the note, he 
cannot recover a moiety from the other indorser, 
to whom notice of dishonor w^as not given. — 
Gantt v. Jones, Case No. 5,213. 

§ 79. Waiver of presentment, demand, 
protest, and notice. 

An indorser who, with knowledge that no no- 
tice of nonpayment was given him, promises to 
pay the note, T\'aives such notice. — Perry v. 
Rhodes, Case No. 11,011. 

Where the drawer of a bill, after it is drawn, 
gives the drawee notice not to pay it, presenta- 
tion for acceptance and payment is waived. — 
Neederer v. Barber, Case No. 10,079. 

The waiver of objection as to want of notice 
may be after, as well as before, the laches. — 
Bank of Columbia v. Mackall, Case No. 873. 

An indorser, by taking partial indemnity, after 
the note becomes due, does not tliereby waive 
Ios:al notice. — ^Burrows v. Hannegan, Case No. 
2,205. 

A request by the indorser of a note to the 
holder to pursue the maker is not evidence of 
waiver of demand and notice, but the jury maj' 
infer therefrom due demand and notice. — Riggs 
V. St. Clair, Case No. 11,829. 

§ 80. Nexir promise after discharge. 

A subsequent promise by an indorser to pay, 
made with full knowledge of his discharge, will 
bind him. — Morris v. Gardner, Case No. 9,830. 

A promise by an indorser to pay, after bemg 
discharged by neglect of due notice, is not bind- 
ing unless made with knowledge of all material 
facts. — Martin v. Winslow, Case No. 9,172, 

A promise to pay does not bind an indorser 
who did not know at the time that he was dis- 
charged by the laches of the holder. — Good v. 
Sprigg, Case No. 5,532. 

A promise to pay by the indorser is presump- 
tive evidence of due notice of protest and non- 
payment-Sherman V. Clark, Case No. 12,763. 

Admission to a stranger by an indorser that 
he is willing to pay the debt will not dispense 
with proof of demand and notice, etc. — Gassa- 
way V. Jones, Case No. 5.203. 

VI. PAYMENT. 

§81. "Wliat constitutes in general. 

A guarantor may take up the paper guaran- 
tied, and transfer his claim as guarantor to the 
persons from whom he obtained the means with 
which to take up the paper. — Fourth Nat. Bank 
V. Walker, Case No. 4,992. 

Purchase of notes by trustee for another Jield 
not to amount to a payment.— Ex parte Baleh, 
Case No. 789. 

A landlord who also holds a note .of his tenant 
with a deed of trust of personalty as security 
must apply the proceeds of such property dis- 
trained for rent to the note, as against an in- 
dorser. — Bank of United States v. Smith, Case 
No. 936. 

A promissory note given as collateral for a 
note borrowed is not discharged by the borrow- 
er's taking up the borrowed note with funds 
furnished by the lender. — Smith v. .Tohnson. Case 
No. 13,067. 

If the holder receive an inland bill for the 
money due by the note, it is a discharge of the 
note, unless the parties otherwise agree. — Dun- 
lop v. Silver, Case No. 4,169. 

Bona fide payment by the maker to a fraudu- 
lent holder discharges the debt. — ^Alexander v. 
Horner, Case No. 169. 

§ 82. Mode and sufficiency. 

The taking of stock and cash in satisfaction 
of a debt on surrendering a note held to amount 
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to a payment of such note. — ^In re Ford, Case 
No. 4,932. 

A draft drawn on a Lank is payable in current 
■coin and not in depreciated bank notes. — 01s- 
liausen v. LeTvis, Case No. 10,507. 

The holder of a check is not bound to receive 
-part paynient thereof, even though the bank be 
willing to pay in part. — In re Brown, Case No. 
1,085. 

The payee of a note for the payment of money 
Tjy a certain day, which may be discharged in 
property, has no right to demand property, nor 
■can the obligor discharge it in property after the 
'day of payment has passed. — Campbell v. Clark, 
'Case No. 2,335a. 

A qualified acceptance of bill of exchange to 

the amount of proceeds of certain property 

against which it was drawn, and subsequent 

application of such proceeds, is a satisfaction 

•only pro tanto.— Cassel v. Dows, Case No. 2,502. 

§83. Evidence of payanent. 

The possession by die payee of a time draft, 
unaccepted and uncanceled, is not prima facie 

• evidence that he has paid it. — ^Hankin v. Squires, 
Case No. 6,025. 

The circumstance that a draft does not bear 
the customary "Paid" stajnp of the banlc, nor 
^ appear on its books to have been paid, may be 
considered by the jury in determining the ques- 
tion of payment.— Hankin v. Squires, Case No. 
"6,025. 

The possession of a bill of exchange by the 
-drawee is prima facie evidence that he has paid 
all those who could claim against him thereon, 
and the indorser is a competent witness in a 
suit by the payee against the drawer. — ^Lonsdale 
V. Brown, Case No. 8,492. 

§84. Effect of payment. 
The holder of a bill of exchange cannot re- 

• cover from the maker damages for its nonpay- 
ment after receiving the principal and interest 
from the indorser.— Tombeckbee Bank of Mo- 
bile v. , Case No. 14,082. 

The bolder of a bill before protest is not af- 
fected by a settlement between the drawer and 
payee.— Cox v. Simms, Case No. 3,306. 

The payment, by the maker, of a judgment in 
favor of the assignee of a note, obtained in a 
■suit against him alone, will not protect him 
from liability to the payees, in a prior siiit by 
them to set aside the transfer, and recover the 
note, where he failed to give them notice of the 
second suit.— Pratt v. Burr, Case No. 11,378. 

Vn. ACTIONS. 

Form of action, see "Debt, Action of," § 1. 
. .Turisdietion of suits by transferees as dependent 

upon citizenship or re'^idence of parties, see 

"Courts," § 49. 
Parol evidence, see "Evidence," § 68. 

§ 85. Right of action. 

If the plaintiff obtain possession of the defend- 
ant's acceptance by a fraudulent practice, he 
cannot recover upon it,— Wilson v. Cromwell, 
Case No. 17,799. 

Where the drawer has no funds in the hands 
-of the drawee, and the bill is not accepted, ac- 
tion may be brought before it is payable.^Baker 
V. Gallagher, Case No. 768. 

In Illinois the indorsee of a promissory note, 

the maker of which has been adjudicated bank- 

. rupt, may proceed at once against tbe indorser. — 

National Bank of Commerce v. Booth, Case 

No. 10,036. 

§ 86. Xiimitations. 

The statute begins to nm from the date of a 
note payable on demand.— Bartlett v. Rogers, 
Case No. 1,079. 



In the case of a bill of exchange made pay- 
able at a particular place the statute does not 
commence to run until a demand is made at that 
place.— Picquet v. Curtis, Case No. 11,131. 

The statute is no bar where the holder of an 
accepted bill of exchange was beyond seas at 
the time his cause of action accrued, and so 
continued until suit brought, tliough the in- 
dorsers always were residents of the United 
States.— Irving v. Sutton, Case No. 7,077. 

Tlie statute of one state is no bar to an action 
therein upon a note made by defendant in an- 
other state, in which plaintiff has always resid- 
ed.— Lee v. Gassin, Case No. 8,184. 

An action in New York on a promissory note 
made in Massachusetts is barred by the New 
York statute, though it would not be barred by 
the Massachusetts statute.— Nicolls v. Rodgers, 
Case No. 10,260. 

§ 87. Defenses — ^In general. 

Bona fide purchasers, see ante, §§ 50-58. 

Defenses available against a bond given to se- 
cure a debt of another are available in action 
on a note given to extend the time of payment. 
-American Button-Hole, Over-Seaming & Serv- 
ing Mach, Co. V. Murray, Case No. 292. 

The words "without offset," in common use on 
the face of negotiable paper, will not prevent an 
offset, as between the maker and payee.— Har- 
manson v. Bain, Case No. 6,073. 

The acceptor of bills drawn under the usual 
forms of commercial letters of credit can compel 
the holder of the letter to furnish funds to meet 
the acceptances; and a bill due by the issuer of 
the letter to the holder cannot be set off against 
this obligatioti.— McCulloch v. Taylor, Case No. 
8.740. 

The mistake of arbitrators in making an award 
is not available as a defense to an action bv the 
mdorsee against the acceptor of a bill of ex- 
change drawn for the amount of the award.— 
Miller v. Butler, Case No. 9,565. 

The maker of the note, having acquired the 
equitable interest of the assignor, mav use it m 
his defense to an action at law on the note.— 
Warren v. Emerson, Case No. 17,195. 

§ 88. — Accommodation paper. 

A purchaser for value of an accommodation 
bill, though with notice of its character, is enti- 
tled to recover from the party for whose benefit 
it was issued.— Perry v. Crammond, Case No. 
11,005. 

A f)romissory note given by the treasurer of a 
m.anufacturiug corporation for the accommoda- 
tion of a third person without authority is valid 
in the hands of an innocent purchaser for value 
before maturity.— Ex parte Estabrook, Case No, 
4,534. 

One who takes drafts of a national bank with 
knowledge of the fact that they were issued as 
accommodation paper cannot recover thereon 
against the bank in the hands of a receiver. — 
Johnston v. Charlottesville Nat Bank, Case No. 
7,425. 

Knowledge that a note was accommodation 
paper will not prevent one who took the same in 
payment of an overdue note, or as security for a 
subsisting debt, from recovering thereon.— Mol- 
son V. Haiyley, Case No. 9,702. 

It is no. defense to an accommodation acceptor 
of a bill of exchange that plaintiff took the same 
from the drawers in payment of a pre-existing 
debt, with knowledge that it ivas an accommo- 
dation paper.— Jewett v. Hone, Case No. 7,311. 

§ 89. Fraud in inception. 

Fraud or deception in obtaining the note is no 
defense to a suit by a bona fide holder for value, 
without notice. — Riley v. Anderson, Case No. 11,- 
835; Mason v. Jones, Id. 9,240. 
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A member of a company, who individually dis- 
counts a note belonging to the company, -without 
knowledge of fraud in its origin, is yet affected 
by the fraud of the company's agent.— Mason v. 
Jones, Case No. 9,240. 

The defense of fraud may be set up against an 
indorsee of a note, who took it after maturity. — 
Slaeom v. Wishart, Case No. 12,933. 

§90. Illegality. 

No matter how illegal or immoral the consider- 
ation of a note or bill may be, it is valid in the 
hands of a bona fide holder for value, unless 
made absolutely void by statute.—Hatch v. Bur- 
roughs, Case No. 6,203. 

Bills drawn for an illegal consideration, or tor 
one that has failed-, cannot be enforced in the 
hands of a purchaser with notice.— Perry v. 
Grammond, Case No. 11,005. 

Notes, bills, or other securities issued in aid 
of the war of the Rebellion are valid in the hands 
of a bona -fide holder for value.— Hatch v. Bur- 
roughs, Case No. 6,203. 

Collusion, between the captors of a Spanish ves- 
sel and an American citizen, by which she was 
wrecked within the territory of the United 
States, and the cargo landed and duties regu- 
larly paid, is no bar to a recovery on bUls of ex- 
change given by the American citizen on pur- 
chase of the cargo.— Hopner v. Appleby, Case 
No. 6,609. 

§ 91, Failure of consideration. 

In Georgia, both total and partial failure of 
consideration is pleadable in defense to sealed 
notes or single bills.— Martin v. Bartow Iron 
Works, Case No. 9,157. 

A partial failure of the consideration cannot 
be set up as a defense to the note given on a pur- 
chase.— Elminger V. Drew, Case No. 4,416. 

Under the Oregon Code a partial failure of 
consideration is not a defense to an action upon 
a promissory note, but must be pleaded as a 
counterclaim.— Packwood v. Clark, Case No. 10,- 
656. 

The bankruptcy of a mutual insurance compa- 
ny is no defense to an action by the assignee of 
a note given for the premium on a policy of in- 
surance.— Carey V. Nagle, Case No. 2,403. 

Want of consideration in the making and in- 
dorsing of a note can be shown, against a re- 
mote party, only where he took with knowledge 
of such want between nearer parties. — ^Bank of 
British North America v. Ellis, Case No. 859. 

The bona fide holder of a note given to a rail- 
road company as subscription for stock may en- 
force it without regard to existing equities be- 
tween the original parties. — Cooper v. Ijaber, 
Case No. 3,198. 

The accommodation indorser of a renewal note 
given to a bank may show, in defense to a suif- 
thereon by the bank, that the cashier promised, 
as consideration for his indorsement, that tlie 
bank would set off accruing claims for services 
rendered by the maker, so that he would not be 
held liable.— First Nat. Bank v. Cleaver, Case 
No. 4,800. 

§ 9S. — ~ Stolen instruments. 

It is no defense to a bank note taken in the 
usual course of business that it was stolen from 
the rightful owner. — City Bank of Columbus v. 
Farmers' & Planters' Bank, Case No. 2,738. 

§ 93. Set-off. 

A joint and several note in the hands of an 
assignee may be set off in an action by one of 
the makers. — Pate v. Gray, Case No, 10,794a. 

A maker of a promissory note, when sued by 
the indorsee, may set ofE the payee's note to 
him, which he held at the time he had notice 
of the assignment of his own note to plaintiff, 
though it was not then payable, — ^Tooker v. 
Thompson, Case No. 14,097. 



In an action by <he indorsee against the maker 
of a promissory note, the defendant may set off' 
the payee's note to him, which he held before- 
and at the time he had notice of the assignment 
of his own note to the plaintiff, although not 
then payable, but becoming payable before his- 
own note. — Stewart v. Anderson, Case No. 13,- 
421. 

Defendant cannot set off plaintiff's accept- 
ance of defendant's draft, not due at the com- 
mencement of the action, but due before plea 
pleaded; nor can it be allowed as payment on. 
the general issue of non assumpsit. — Deale v. 
Krofft, Case No. 3,698. 

Damages on bills of exchange, paid by the- 
defendant, upon bills drawn by him on tlie- 
plaintiff, and which the plaintiff was bound to- 
pay, may be set off. — ^De Taslet v. Crousellat,. 
Case No. 3.827. 

One of two joint makers of a promissory note- 
cannot set off against him a note given by the- 
payee to him individually. — Cobb v. Haydock,. 
Case No. 2.923. 

§94. Parties— Plaintiffs. 

Possession of a note payable to bearer is- 
prima facie evidence of right, and the holder 
may sue in his own name. — Halsted v. Lyon,. 
Case No. 5,968. 

The payee of a promissory note, who has- 
been obliged to take it up on his indorsement, 
may recover the amount from the maker, upon, 
a special count. — ^Reintzel v. Morgan, Case No. 
11,683. 

The indorsee of a promissory note not pay- 
able to order, but expressed to be "negotiable- 
at" a certain bank, may maintain an action 
against the maker in his own name. — Muir v^ 
Jenkins, Case No. 9.903. 

Under an indorsement in blank the holder of 
a bill for collection may bring suit in his own. 
name.— Orr v. Lacy, Case No. 10,589. 

The acceptor of a bill which came into his- 
hands after it was put in circulation is pre- 
sumed to be the owner, and he may recover 
thereon against the maker.— Hunter y. Kibbe,. 
Case No. 6,907. 

An indorsement for collection merely may be- 
disregarded, and the suit be brought by the in- 
dorser. — Greenhough v. Keyworth, Case No. 
18,299; Cassel v. Dows, Id. 2,502. 

The last indorser, who takes up a draft when 
due, may cancel the names of the prior in- 
dorsers without impairing his title to recover 
against the acceptor.^Deale t. Krofft, Case- 
No. 3,698. 

Where an assigned note has been lost, suit 
thereon can be brought only in the name or 
the assignee.— Leavitt v. Cowles, Case No. 8,- 
171. 

A bank which discounts a note for a partner^ 
who drew the same in the name of the firm, 
and forged the name of the payee, cannot sue^ 
under the assignment, but may sue in the 
name of the payee for its benefit.— York Bank 
V. Asbury, Case No. 18,142. 

Where the drawer of a bill of exchange may 
sue in the name of the payees for his own 
benefit, his payment of the bill to the payee is. 
no bar.— Davis v. McConnell, Case No. 3,640. 

The drawer, having paid the bill to the payees- 
after the acceptors refused to pay it, had a 
right to sue the acceptors. — Davis t. McCon- 
nell, Case No. 3,640. 

A person cannot sue as an indorsee unless he- 
be the owner of the note, or have some legal 
or equitable interest therein. A mere agent, 
to whom a note is indorsed by his principal for 
the benefit of the latter, cannot maintain suck 
suit.— Thatcher y. Winslow, Case No. 13,863. 



553 (§ 94) BILLS AND 

[Fed. Cas 

A. person paying a note while lying in a bank 
xinder protest cannot maintain a suit thereon 
In the name of the bank.— Patriotic Bank v. 
"Wilson, Case No. 10,810. 

^ 95. — Defendants. 

The holder of a note need not proceed against 
the maker before suing the indorser, where the 
maker is insolvent,— Patton v. Violett, Case 
J?o. 10,839. 

Where the maker is insolvent, the holder 
may primarily sue the indorser of a promissory 
note, although the maker at such time has per- 
sonal property in his hands, more than enough 
to pay the debt— Vowell v. Lyles, Case No. 
17,021. 

The payee of a note signed in a firm name 
inaysue one partner alone thereon under Rev. 
«t N. 0. c. 31, % 39.— Palyart v. Goulding, 
<3ase No. 10,701. 

The bank of Alexandria may sue the indorser 
■without first bringing suit against the maker.— 
Bank of Alexandria v. Wilson, Case No. 855. 

A suit may be prosecuted against two of 
three joint indorsers found within the district 
oinder Act Feb. 25, 1839.— Cooper v. Gordon, 
-Case No. 3,195. 

Bills, delivered after the death of the drawer 
to a person who had made advances upon their 
laith to the drawer, who had tiiem in his pos- 
^session for the purpose of raising the money 
for the drawer, may be enforced against his 
Tepresentatives,— Perry v. Grammond, Case No. 
11,005. , 

The maker of an order on a general fund, or 
2iis assignee after bankruptcy, where accept- 
4ince has been refused, is a necessary party to 
31 suit in equity on such order.- Walker v. 
•Seigel, Case No. 17,085. 
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defendants by the names of A. and B, was 
sufficient without averring that they were part- 
ners, for they assumed a joint liabCity whether 
they were general partners or noL— Kendall v. 
Freeman, Case No. 7,692. 

An indorsement to the cashier of a bank may 
be declared on as an indorsement to the bank. 
—Bank of United States v. Davis, Case No. 
915, • 

A note payable to a certain person, "cashier, 
or order," may be declared on by the bank of 
which he was agent without an indorsement.— 
Bank of United States v. Lyman, Case No. 
924. 

[Where a bill was accepted by one of a firm 
without the knowledge of the partners, nor 
in the course of business, recovery can be had 
^ereon under a count stating it was drawn on 
B. & Co.," and accepted by B. by writing 
the name of "B. & Co."— City Bank of Colum- 
bus V. Beach, Case No. 2,737. 

An averment that defendant put his name 
on the back of a note with intent to give it a 
credit and to induce the plaintiff to accept the 
same, and that the note so indorsed was de- 
livered to the plaintiff for a full and Valuable 
consideration, is a sufficient averment of a con- 
sideration for the promise.— Offutt v. Hall 
Cases Nos. 10,449, 10,450. 

A judgment in an action on a bill of exchange 
will not be arrested because the declaration 
fails to allege a consideration if the instrument 
as declared on imports a consideration.— Kem- 
ble V. Lull, Case No. 7,683. 



:§ 96. Declaration or complaint. 

A single bill or promissory note may be de- 
'Clared on according to its legal effect.— Turner 
■V. White, Case No. 14,264; Spaulding v. Evans, 
Id. 13,216; Drake v. Fisher, Id. 4,061. 

An averment in a declaration that A., by B., 
anade a certain bill or check, is sufficient— Sher- 
man V. Comstock, Case No. 12,764. 

A declaration on a bill of exchange is suffi- 
cient where it avers that plaintiffs are the 
nolders of a certain bill drawn by defendant's 
sigent, and accepted by him, pursuant to an 
agreement between the parties; that the bill 
was drawn on a sufficient consideration; that 
it was duly accepted by defendant, and was 
sprotested for nonpayment.— Central Ohio E. R. 
T. Thompson, Case No. 2,550. 

In an action on a note, interest need not be 
•demanded in the declaration.- Chinn v. Ham- 
ilton, Case No. 2,685. 

Demand at the place named need not be 
4iverred in an action against the party primarily 
iiable. Readiness to pay is matter of defense. 
—Kendall V. Badger, Case No. 7,691; Smith v. 
Jrohnson, Id. 13,067; Thompson v. Cook, Id. 
I.o,9o2. 

In an action against the indorser, assignor or 
^guarantor of a note, a demand on the maker 
when it became due must be alleged.— January 
•V. Duncan, Case No. 7,217; Bank of United 
:States v. Smith, Id. 935. 

Where an action is brought against two, as 
the survivors of one, who executed a joint 
note, it is not essential to allege that the note 
iad not been paid by the deceased.— Silver v. 
-Henderson, Case No. 12,854. 

An averment that a note sued on was as- 
.•signed on the day or at" the time of its execu- 
tion is sufficient.— Silver v. Henderson, Case 
2s^o. 12,854. 

Where a note was indorsed by two persons, 
meld, that an averment that it was indorsed by 



A count upon the indorsement of ^ promis- 
sory note, not payable to order, without aver- 
ring a consideration for the indorsement, held 
bad.— Janney v, Geiger, Case No. 7,212. 

■ A declaration on note indorsed by one as 
agent in his own name should show that the 
note was made payable to such person as agent. 
—Wilson V. Porter, Case No. 17,827. 

A note may be surrendered and canceled, and 
a recovery had on the original consideration, if 
the declaration contains a count founded there- 
$?'~;S^°^ °^ United States v. Lyman, Case 
No. 924. 

The assignee of a note assigned by a firm 
need not aver and prove the names of the per- 
sons who composed the firm.— Thompson v 
Cook, Case No. 13,952. 

§ 97. Plea or answer. 

^ A plea that defendant, sued as a principal, 
indorsed the note as guarantor, and not as 
principal, held good on demurrer.— Dibble v 
Duncan, Case No. 3,880. 

A plea of failure of consideration, in defense 
to a note, should distinctly allege the actual 
consideration, and that there was never any 
other.- Grunninger v. Philpot, Case No. 5,852. 

A plea setting up fraudulent representations 
in defense to a note should allege all necessary 
incidents of time and circumstance, and that 
the note was given in reliance thereon. — Grun- 
ninger V. Philpot, Case No. 5,852. 

A plea, in an action on a note, that the payee 
received another note and mortgage to be 
applied to the note, to be good, must aver the 
receipt of proceeds, etc.— Homas v. McConnell, 
Case No. 6,6o6. 

A plea in an action against the indorser that 
the maker of the note, at the date of the writ, 
had goods and chattels to a greater amount 
than due thereon, is no answer to an averment 
of insolvency.— Janney v. Geiger, Case No. 7,- 

A plea in an action on a bill of exchange al- 
leged "to have been given in payment of freight 
on property transported by plaintiff is insuffi- 
cient where it alleges a failure of consideration 
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by reason of the careless and tortious manner 
of transporting the goo(Js, whereby defendant 
suffered damages in excess of the amount of 
the bills, but does not allege any nonperform- 
ance or tort in reference to the shipment. — Cen- 
tral Ohio R. K. V. Thompson, Case No. 2,530. 

A plea of duress by the maker of a_ note ,is 
bad, as against an indorsee, unless it avers 
jiotice of such duress by the latter.— ^IcCIintiek 
V. .Johnston, Case No. 8,700. 

A plea to an action on a note, which avers 
that the goods for which it is given are value- 
less, is not good. — Christy v. Cummins, Case No. 
2,708. 

A plea that the bill of exchange, on which the 
action is founded, was not drawn and accepted 
at the place alleged, constitutes no bar, and is 
bad on demnrrer. — Jones v. Heaton, Case No. 
7,468. 

^ 98. Amendment of pleadings. 

A plea of nonassumpsit to an action against 
the acceptor of a bill of exchange may be amend- 
ed by annexing the affidavit required by statute. 
— Loving V. Fairchild, Case No. 8,556. 

In a suit on several promissory notes, lield 
that an amendment was proper which added a 
count on another note embraced in the same 
transaction. — ^Tiernan v. Woodruff, Case No. 
14,027. 

§ 99. Issues and proof. 

An unsubstantial variance between the note 
and the declaration, where the note is describ- 
ed in effect, will be disregarded. — Conant v. 
WOls, Case No. 3,087. 

A note substantially different from that de- 
scribed in the declaration cannot be given in evi- 
dence upon a writ of inquiry. — Farmers' Bank 
of Alexandria v. Lloyd, Case No. 4,601. 

The omission of the payee to show protest, 
or that it was not reauired. can only be taken 
advantage of by special demurrer. — Baker v. 
Gallagher, Case No. 768. 

In an action on a note, where the plea is non- 
assumpsit, the defendant cannot show damages 
by a breach of the contract on which the note 
was given. — Cheongwo v. Jones, Case No. 2,638. 

Where the declaration avers a protest for non- 
acceptance as well as for nonpayment, and the 
action is brought on the protest for nonpay- 
ment, the nonaeceptance need not be proved. — 
Nicholson v. Patton, Case No. 10,250. 

In an action upon a promissory note, proof of 
the partnership of the plaintiffs Tield not neces- 
sary, under the rule of court, where defendants 
failed to file an affidavit denying their signa- 
tures.— Pratt V. Willard, Case No. 11,378. 

In an action upon protest for nonpayment, it 
is not necessary to show a protest for nonae- 
ceptance, nor to give notice of nonaeceptance. 
—Cox V. Simms, Case No. 3,306. 

In an action by the payee of a bill having two 
subsequent indorsements in full, plaintiff need 
not show a new assignment to himself. — Cox 
V. Simms. Case No. 3,306. 

A plea that tlie note had been assigned should 
be supported by some proof that the right was in 
the assignee.— Conant v. Wills, Case No. 3,- 
087. 

The plea of nonassumpsit puts plaintiff to the 
proof of all material averments in his decla- 
ration, and where he relies on an indorsement 
he must prove it.— Stroud v. Harrington, Case 
No. 13,546a. 

Under a general averment that due notice of 
nonpayment was given the indorser of a note 
or bill, all the facts may be given in evidence. 
—D wight V. Wing, Case No. 4,219. 

Under a statute providing that the writing on 
which the suit is founded is receivable without 
proof of execution, unless the execution is de- 



nied, plaintiff must prove an indorsement, where 
he relies upon the same, but the suit is not 
founded thereon. — Stroud v. Harrington, Case 
No. 13,546a. 

In an action on a note, if an intermediate in- 
dorsement is averred, it must be proved, al- 
though the suit is brought for the use of such 
intermediate indorser. — Goyle v. Gozzler, Case- 
No. 3,312. 

Words of surplusage, net descriptive of the- 
bill, but of the place where it is payable, held no 
variance. — Orr v. Lacy. Case No. 10,589. 

A declaration on a note averred that it waf-- 
presented to the bank "when due, to wit. July 
23. 1841." Held, that the words "to wit," etc.. 
were surplusage. — ^Hyslop v. Jones, Case No. 6,- 
990. 

A seal and the words "witness my hand and 
seal," on an inland bill of exchange, may be 
rejected as surplusage, and the bill be declared" 
on in the usual form. — Irwin v. Brown, Case- 
No. 7,080. 

The right of action on a bill of exchange iis 
complete by the nonaeceptance, protest, and no- 
tice, and, where these facts are averred and 
proved, subsequent averments of presentment 
for payment, nonpayment, and notice thereof 
need not be proved.— Wallace v. Agry, Case No^ 
17,096. 

The words "in the state of Ohio," in the de- 
scription of a note, may be rejected as surplus- 
age and need not be proved.— Drake v. Fisher, 
Case No. 4,061. 

A note not Imyable to plaintiff or order, as 
charged in the declaration, is inadmissible. — 
Carrington v. Ford, Case No. 2,449. 

An averment of an indorsement to "Hyer and 
Burdett, survivors of Bremner," lield not sup- 
Iiorted by an indorsement to "Messrs. Hyers^ 
Bremner, and Burdett."— Hyer v. Smith, Case- 
No. 6,979. 

A declaration alleging the drawing of a hilt 
bv Elisha B. is not supported by proof of a 
bill signed by Elijah B.— Craig v. Brown, Case- 
No. 3,326. 

A note payable "with interest" will not sup- 
port a count upon a note payable without in- 
terest.— Blue V. Russell, Case No. 1,568. 

A note payable in sixty days, "with interest 
from date," will not support a declaration upon 
a note payable in sixty days without interest- 
— Coyle V. Gozzler, Case No. 3,312, 

A special custom to demand payment on the- 
day after the last day of grace may be given 
in evidence without being averred in the declara- 
tion.— Coyle V. Gozzler, Case No. 3,312. 

A note, stating on its face where it is pay- 
able, cannot be given in evidence on a count 
on a note omitting such description, but it is; 
admissible on a count for money had and re- 
ceived. — Stone V. Lawrence, Case No. 13,484. 

The declaration alleged an authority to draw^ 
but not in writing, for 100,000 francs. The- 
proof was a letter authorizing blank francs to be- 
drawn for. Held, that this was no variance. — 
Kabaud v. D'Wolf, Case No. 11,519. 

Omission, in copy of note filed, of indorsement, 
which is alleged in the declaration, is not fataL 
—Adams v. White, Case No. 68. 

In an action on a note made by three persons^ 
parol evidence is not admissible to show that 
a note set out in the record of confiscation 
proceedings as made by two of such persons was. 
the same note.— Vogler v. Spaugh, Case No- 
16,988. 

§ 100. Presumptions and Ijurden of 
proof. 

The holder must show the insolvency of the- 
niaker. to maintain suit against the indorser. — 
Jlclver V. Kennedy, Case No. 8,830. 



557 (§ 100) 



BILLS AND 
[Pea. Cns 

Plaintiff must show, in an action against the 
indorser, that he instituted his suit against the 
maker in due time, and prosecuted it diligently 
to an ineffectual execution. — ^jMandeville v. Mac- 
kenzie, Case No. 9,014. 

In an action against a bank on a promissory 
note taken for collection, the burden of proof 
rests -with the b.ink to show that the notary 
made the proper demand on the maker of the 
note, either at his place of business or at his 
residence. — Ellsworth v. Gunton, Case No. 18,- 
294. 

The acceptance of a draft drawn on an- 
other "if in funds" is evidence of the possession 
of funds of the drawer. — ^Kemble v. Lull, Case 
No. 7,683. 

An acknowledgment of indorsement of a draft 
drawn by defendant, which was not produced, 
lield prima facie evidence of indorsement in a 
suit against the drawer. — ^Hyer t. Smith, Case 
No. 6,979. 

Due diligence in making demand and giving 
notice cannot be inferred from the fact that 
the parties to a check resided in the same town,, 
and that the drawer was' insolvent. — McKinder 
T. Dunlap, Case No. 8,863. 

Query, whether an indorsement of the nego- 
tiable paper must be proved to have been made 
before 'it became due. — Stuart v. Greeuleaf, Case 
No. 13,555. 

A note imports a consideration. — Cook v. 
Gray, Case No. 3,156a. 

The words "value received" in negotiable pa- 
I)er are not necessary. — Benjamin v. Tillman, 
Case No. 1,304. 

Indorsee not required to prove consideration 
of negotiable paper until it is shown to have 
been put in circulation by fraud or undue means. 
— ^Adams v. White, Case No. 68. 

Proof by the maker of a promissory note that 
it was fraudulently obtained puts the burden 
on the indorsee to show that he paid a valu- 
able consideration. — JlcClintick t. Cummins, 
Case No. 8,698. 

A promissory note signed by one as agent 
of a corporation does not upon its face import 
a personal obligation. The burden of proof 
in such case is upon the holder. — Bradley t. 
McKee, Case No. 1,784. 

The burden of proof that a promissory note 
was given or indorsed without consideration is 
upon the party alleging it. — ^Packwood v. Clark, 
Case No. .10,656. 

The payee of a bill drawn by a public oflScer 
upon a general agent of the United States must 
show that value was given therefor, -where a 
strong ground is made out to show a want of 
consideration. — ^United States v. Price, Case No. 
16,090. 

Possession by the original indorser of bills of 
exchange, bearing uncanceled indorsements to 
others, is prima facie evidence of ownership. — 
Picquet v. Curtis, Case No. 11,131. 

The payees suing on a note indorsed to an- 
other have the burden of showing that it has 
been retransferred, or was indorsed for collec- 
tion, or that they have repaid the money. — 
Yeitch T. Basye, Case No. 16,909. 

An assignment of a note must be proved, to 
entitie the assignee to judgment. — Clark v. Crop- 
per, Case No. 2,817a. 

f 

The possessor of a negotiable instrument is 
prima facie a bona fide holder for value in the 
usual course of business, without notice- of 
facts impugning its validity. — ^Bank of British 
North America v. Ellis, Case No. 859. 

The holder of negotiable paper which is proved 
to have been put in circulation by fraud must 
show that he is a bona fide holder for a valu- 
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able consideration.— Cummings v. Mead, Case 
No. 3,476. 

§ 101. Admissibility of evidence. 

Where there is a subscribing witness to a 
promissory note, its execution must be proved by 
him. — Turner v. Green, Case No. 14,256. 

A bill of exchange is evidence under the gen- 
eral counts as between the holder and the ac- 
ceptor, or a remote indorser. — Frazer v. Carpen- 
ter, Case No. 5,069. 

As between the parties to a note, parol evi- 
dence is admissible to show that there was no 
consideration, and defendant did not indorse the 
note to give it credit — Corcoran v. Hodges, Case 
No. 3,228. 

An agreement made on the indorsement in 
blank of a- dishonored note, that the indorser 
should not be liable except on the maker's in- 
solvency, may be shown by parol. — Taylor v. 
Schofield, Case No. 13,804. 

In Pennsylvania the equity follows a promis- 
sory note into the hands of an indorsee, unless 
dated at Philadelphia, and made payable "with- 
out defalcation.' — Commercial & Farmers' 
Bank v. Patterson, Case No. 3,056. 

The words, "without defalcation," do not pre- 
vent the maker of a Pennsylvania note from 
showing fraud in the payee in obtaining the 
note.— Commercial & Farmers' Bank v. Patter- 
son, Case No. 3,056. 

In an action of an indorsee against the maker 
on a promissory note, declarations of payee be- 
fore he parted with it are competent evidence 
for defendant. — Commercial & Farmers' Bank v. 
Patterson, Case No. 3,056. 

The testimony of a notary that he demanded 
payment of a note on the third day of grace,, 
and ^ve notice of nonpayment on the following 
day, is competent, although he cannot recollect 
the day of the month. — Bank of United States 
V. Abbott, Case No. 906. 

Extracts from the notarial book of a deceased 
held admissible to prove demand of payment of 
a promissory note and notice to the indorser. — 
Whitney v. Huntt, Case No. 17,589. 

In an action by the indorsee against the in- 
dorser of a void note, such note is inadmissible 
in evidence. — ^Root v. Wallace, Case No. 12,039. 

In an action against an indorser of a promis- 
sory note, a record of a judgment upon the same 
note between pther parties cannot be given in 
evidence unless the note itself be produced, and 
the defendant's indorsement proved.— Welsh v. 
Lindo, Case No. 17,408. 

In an action against an accommodation ac- 
ceptor by a transferee, where the defense is 
that the acceptance was procured by fraud, a 
receipt by the drawer expressing a consideration 
for the transfer is inadmissible to show that the 
indorsee paid value. — Piatt v. Jerome, Case No. 
11,217. 

Where the plaintiff bank's notary was the in- 
dorser, declarations of his son and deputy as to 
the giving of notice are inadmissible. — ^Bank of 
Columbia v. jMackall, Case No. 873. 

Memorandum in a notary's book of demand 
and notice, supported by testimony as to his 
practice in making demand and giving notice, 
is competent evidence. — Coyle v. Gozzler, Case 
No. 3,312. 

Proof of execution of the notes in suit cannot 
be made by testimony of an admission of the' 
authenticity of certain notes, and that the wit- 
ness believes the notes in the suit and those 
admitted are the same. — ^Brown v. Piatt, Case 
No. 2,026. 

§ 102. Weiglit and snfficiency of evi- 
dence. 

In an action by the indorsee against the in- 
dorser, it is necessary to prove only the in- 
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(dorsement, and not the execution of the note 
at)y the maker. — Kendall v. Freeman, Case No. 
•3',692. 

In an action against the last indorser of a 
jjromissory note, it is not necessary to prove the 
•prior indorsements.— Whittemore v. Herbert, 
iCase No. 17,602. 

In an action by the indorsee of a promissory 
mote against the maker, plaintiff need not pro- 
>duce written evidence of the authority of the 
indorser's agent to indorse. — ^filler v. Moore, 
Oase No. 9,584. 

In an action against the indorser of a foreign 
tiill of exchange, for nonpayment, it is not 
snecessary to produce a protest for nonaccept- 
«nce.— Hodgson v. Turner, Case No. 6,570. 

Evidence of the confession of the maker of a 
■aote that he owes part of it, lield not sufficient 
on the money counts. — Turner v. Green, Case 
No. 14,256. 

In an action by the indorser against the 
"bankrupt drawer of a bill of exchange it is suf- 
ficient to account for its nonproduction that it 
Avas lodged with the commissioners in bank- 
ruptcy.— Palmer V. Blight, Case No. 10,6S1. 

% 103. Trial— Filling in or striking OTit 
indorsements. 

The holder of a note, with a blank indorse- 
ment, may fill up the blank at the trial. — Bank 
of United States v. Roberts, Case No. 946; 
Dennison v. Larned, Id. 3,798; Yowell v. Lyles, 
Id. 17,021. 

An indorser of a negotiable bill or note may 
fill in prior blank indorsements and strike out 
subsequent indorsements, and sue on it in his 
own name, and this may be done on the trial. — 
United States v. Barker, Case No. 14,517; 
Neederer v. Barber, Id. 10,079; Stettinius v. 
Myer, Id. 13,385. 

The payee of a negotiable bill or note in pos- 
session, may strike out all indorsements and 
bring the action in his own name, and this may 
be done at the trial.— Conant v. Wills, Case No. 
3,087; Neederer v. Barber, Id. 10,079; Oneale 
V. Beall, Id. 10,513: Cassel v. Dows, Id. 2,502; 
teavitt v, Cowles, Id. 8,171. 

Such indorsements may be stricken out after 
the note is offered in evidence. — Blue v. Russell. 
-Case No. 1,568. 

The holder of a note cannot fill in the blanks 
In an indorsement in blank by a third person, 
■written over the name of the payee on the back 
of the note.— Cooke v. Weightman, Case No. 
5,180. 

An indorsement in full cannot be struck out 
.-at the time of trial, so as to enable the in- 
dorser to recover on the bill. — Craig v. Brown, 
:Case No. 3,327. 

Plaintiff, who is not an indorsee, has no right 
:at the trial to strike out the words of a special 
indorsement.— Bank of United States v. Moore, 
Case No. 930. 

Judgment will not be arrested because plain- 
tiff's name being indorsed upon the bill in 
blank, was not struck out at the trial. — ^Vowell 
•V. Alexander, Case No. 17,017. 

§ 104. ^^ Province o£ court and jury. 

Due diligence in giving notice of dishonor to 
^n indorser is a question for the jury. — Ish v. 
Mills, Case No. 7,104. 

Where the facts have been found by the jury, 
it is within the province of the court to de- 
termine whether due diligence has been used in 
giving notice of dishonor. — United States v. 
Barker, Case No. 14,519. 

The question of the residence of the indorser, 
and whether the notice was sent to the nearest 
post office, will be left to the jury. — ^\Yhituey v. 
Huntt, Case No. 17,589. 



§ 105. Judgment and costs. 

The measure of damages in an action on a 
bill of exchange is its value, at the time of 
notice of protest, in gold or silver, and not in a 
depreciated or fluctuating currency,— United 
States V. Barker, Case No. 14,517. 

The recovery on a note for a certain sum of 
money, to be paid in sugar, must be for the 
sum of money mentioned, though by the law 
of the place tiie note must be paid in sugar. — 
Courtois V. Carpentier, Case No. 3,286. 

In an action by an indorsee against a maker, 
where the maker has no defense against the 
payee, he cannot claim the indorsee should re- 
cover only so much as is due the indorsee from 
the payee.— Chillicothe Branch of State Bank of 
Ohio V. Fox, Case No. 2,683. 

An indorser is not entitled to recover of the 
drawer damages incurred by nonacceptance, un- 
less he has paid them or is liable to pay them. 
—Kingston v. Wilson, Case No. 7,823. 

In an action on a note, judgment may be 
given for interest from its maturity or in dam- 
ages.— Archer V. Morehouse, Case No. 18,223. 

On a promise to pay a bill of exchange when 
able, if plaintiff would give time, plaintiff is en- 
titled to interest on the amount of the bill only 
from the time when defendant was able to pay, 
and not to damages. — Lonsdale v. Brown, Case 
No. 8,494. 

Interest before judgment will not be allowed 
where, by the law of the place where the note 
was made, no interest is payable until judgment 
is obtained. — Courtois v. Carpentier, Case No. 
3,286. 

In New York the holder of a bill of exchange 
is entitled to recover at the rate of exchange 
at the time the notice of protest was given. — 
United States v. Barker, Case No. 14,517. 

The rate of exchange is not exclusively regu- 
lated by the expense of transporting specie from 
one place to the other, but rather by the cur- 
rent rates for drafts in specie. — Balch v. Col- 
man, Case No. 791. 

On a promissory note given in New York pay- 
able at Detroit, with the current rate of ex- 
change on New York, the rate of exchange may 
be recovered. — Grutacap v. Woullulse, Case No. 
5,854. 

The holders of a promissory note may recover 
the costs of protest against an indorser, where 
such protest is evidence of a demand. — Doughty 
V. Hildt, Case No. 4,027. 

In an action on a promise to accept bills of ex- 
change on faith of which money was advanced 
on such bills, plaintiffs may recover the whole 
damages, costs, and expenses paid by them, in- 
cluding re-exehange, with interest of the place 
where the money was payable by them. — Rus- 
sell T. Wiggin, Case No. 12,165. 

In an action on the case by payees and indors- 
ers of a bill of exchange, to recover from the 
acceptor the amount of the accepted bill, plain- 
tiffs cannot recover damages and costs paid by 
them in a suit agamst them by the indorsee of 
the bill, there being no money count in the dec- 
laration.— King V. Phillips, Case No. 7,802. 

The difference of exchange cannot be recover- 
ed in an action on a promissory note, where 
there is no allegation in the declaration to cover 
the rate of exchange.— Weed v. Miller, Case No. 
17,346. 

A judgment against an accommodation indors- 
er, who is considered as a surety, and, also, the 
drawer, merges the relation of principal and 
surety. — Findlay's Ex'rs v. Bank of United 
States, Case No. 4,791. 

A judgment and execution against the drawer 
of a bill of exchange is no bar to a judgment 
against the indorser.— Hodgson v. Turner, Case 
No. 6,570. 
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The indorse!- of a note is liable for costs in an 
action against him, where the maker paid the 
jiote after suit brought.— Otts v. Jones, Case No. 
10.619. 

BLOCKADE. 

See "War," §§ 26-29, 39. 

BODY EXECUTION. 

See "Execution," §§ 24-26. 

BONA FIDE PURCHASERS. 

ITrom executor or administrator, see "Esecutors 

and Administrators," § 27. 
Of bills and notes, sec "Bills and Notes," §§ 

50-oS; "Usury," § IS. 
Of bonds, in general, see "Bonds," § 14. 

of municipality, see ^'Municipal Corpora- 



'Bills and 



'Fraud- 



tions," §§ 33, 34, 
Of goods, see ^'Sales," §§ 34, 53. 
Of negotiable instruments, see 

Notes," §§ 50-58; "Usury," § 18. 
Of patent rights, see "Patents," § 148. 
Of property fraudulently conveyed, see 

ulent Conveyances," § 27. 
Of public lands, see "Public Lands," § 58. 
Of realty, see "Vendor and Purchaser," §§ 20- 

31. 
Of trust property, see "Trusts," § 44. 
Of vessels, see "Shipping," § 35. 
"Eights as against lienors, see "Maritime Liens," 

§ 48. 

BONDS. 

I. KEQDISITES AND VALIDITY. 

§ 1, What law governs. § 2, Parties. § 3, 
Bxecution in general, § 4, Signatures. § 5, 
Consideration. § 6, Duress. § 7, Illegality. 
§ 8, Instruments defective as statutory bonds. 

U. CONSTRUCTION AND OPERATION. 

§ 9, What law governs. § 10, Reference to 
other instruments. § 11, Conditions. 

m. NEGOTIABILITY AND TRANSFER. 

§ 12, Negotiability. § 13, Assignment. § 14, 
Bona fide purchasers. 

IV. PERFORMANCE OR BREACH OP CON- 
DXTION. 

§ 15, Performance. § 16, Breach of condi- 
tion- 

T. ACTIONS. 

§ 17, Right of action in general. § 18, De- 
fenses. § 19, Parties. § 20, Pleading— Dec- 
laration. § 21, Plea or answer, § 22, Issues 
and proof. § 23, Evidence. § 24, Recovery, 

Alteration of, see "Alteration of Instruments." 

■Bottomry and respondentia, see "Shipping," §§ 
105-127. 

Embargo bonds, see "War," §§ 14, 15. 

Estoppel by recitals, see "Estoppel," § 4. 

Form of action on, see "Covenant, Action of," 
§1. 

ITor purchase price, see "Judicial Sales," § 4. 

"For return of crew, see "Seamen," § 3. 

Importers* bonds, see "Customs Duties," § 53. 

Jurisdiction of suits by transferees as dependent 
upon citizenship or residence of parties, see 
"Courts," § 49. 

Of counties, see "Counties," § 4. 

Of distillers, see "Internal Revenue," §§ 46-49. 

Of indemnity, see "Indemnity," § 1. 

Of levee districts, see "Levees," g 1. 

Of municipal corporations, see "Municipal Cor- 
porations," §§ 26-38. 
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Of railroads, see "Railroads," §§ 31, 32. 

Of states, see "States," § 7. 

Of town, see "Towns," §§ 3-5. 

Sureties on bonds, see "Principal and Sureties." 

Bonds for vsrj'ormance of duties of trust or 
office^ 

See "Ambassadors and Consuls," § 4; "Execu- 
tors and Administrators," §§ 5, 75-78; "Sher- 
iffs and Constables," § ll; "United States Liar- 
shals," §§ 24-26. 

Of army or navy officers, see "Army and Navy," 
§ 11. 

Of assignee in bankruptcy, see "Bankruptcy," 
§ 180. 

Of auctioneers, see "Auctions and Auctioneers," 
§1. 

Of bank officer, see "Banks and Banking," § 6. 

Of customs officers, see "Customs Duties," § 26. 

Of guardian, see "Guardian and Ward," § 11. 

Of insurance agent, see "Insurance," § 5. 

Of internal revenue officers, see "Internal Reve- 
nue," § 3. 

Of pension officers, see "Pensions," § 3. 

Of postmaster or deputies, see "Post Office," §§ 
2, ^8. 

Of public officers in general, see "Officers," §§ 
7-9. 

Of United States officers in general, see "United 
States," § 13. 

of District of Columbia, see "District of 
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Columbia," § 3. 

Bonds in legal proceedings. 

See "Appeal and Error," §§ 13, 17, 41-46; 
tachments." §§ 6, 12, 17; "Bail": "Costs," 
§§ 7-11; 'Tnjunction," §§ 17, 26; "Ne Exeat," 
§ 4; "Replevin," §§ 7, 1^17. 

For appearance as witness, see "Witnesses," § 6. 

For release of property seized, see "Admiralty," 
§§ 67-77; "Forfeiture," § 13; "Internal Reve- 
nue," § 81; "Shipping," § 254; "War," § 55. 

Forthcoming bond, see "Bankruptcy," § 141; 
"Execution," § 9. j 

In proceedings in admiralty, see "Admiralty," §§ 
67-77. 118, 126, 136-140; "Forfeiture," § 13; 
"Shipping," § 254. 

On appeal, see "Appeal and Error," §§ 13, 17, 
41-46. 

from decision of justice of peace, see "Jus- 
tices of the Peace," § 14. 

in admiralty, see "Admiralty," §§ 118. 126. 

in bankruptcy, see "Bankruptcy," § 688. 

On removal of cause, see "Removal of Causes," 
§43. 

Prison bonds, see "Execution," §§ 25, 26. 

Security for costs, see "Admiralty," §§ 136-140; 
"Costs," §§ 7-11. 

To observe neutrality laws, see "Neutrality 
Laws," § 15. 

To officers, see "Sheriffs and Constables," § 5. 

I. BEQUISITBS AND VAtlDITY. 

§ 1. Wliat la-w governs. 

The validity of a bond of security given to 
the United States, so far as it depends upon the 
capacity of the parties to make it, is to be gov- 
erned by the law of the place where it is made. 
—United States v. Oarlinghouse, Case No. 15,- 
189. 

See, also, post, § 9. 

§2. Parties. 

A bond voluntarily given to the United States 
as security is valid and binding, if the tfnited 
States, in their political and corporate capacity, 
have a legal, pecuniary interest in the perform- 
ance of its condition, although not expressly re- 
quired or authorized by any act of congress. — 
United States v, Garlinghouse, Case No. 15,- 
189; Same v. Howell, Id. 15,405; Same v. 
Humason, Id. 15,420. 

A bond made payable to "the United States 
of America" is binding at common law. — ^Dixon 
V. United States, Case No. 3,934. 
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A bond to eoavey to a board not in esse cer- 
tain lots for public purposes, on the establish- 
ment of a county seat, is valid and enforceable. 
— Sargeant v. State Bank of Indiana, Case No. 
12,360. 

The sureties of litigants in the federal courts 
need not be residents of the state in which the 
suit is pendinjr. — Souter v. La Crosse K. K., 
Case No. 13,180. 

§ 3. Execution in general. 

A verbal condition on signing a bond that cer- 
tain other signatures shall be obtained is not 
available in defense unless known to obligee. — 
American Button-Hole, Over-Seaming & Sew- 
ing Mach. Co. V. Murray, Case No. 292. 

A bond under seal, perfect in all respects, Jield 
valid against the sureties, notwithstanding their 
testimony that they signed on condition that an- 
other signature should be obtained. — In re Mayo, 
Case No. 9,353. 

It is no defense to a bond that it was executed 
on the agreement that it should be signed by 
anotlier, and that such other was falsely per- 
sonated, when defendant procured such person- 
ation. — United States v. Quantity of Distilled 
Spirits, Case No. 16,099. 

A printed form of bond was signed by per- 
sons who had consented to become sureties. 
The blanks were subsequently filled out with- 
out express authority from them, and the same 
was subsequently accepted by the United States. 
'Held not a valid bond, as to the sureties. — 
United States v. Nelson, Case No. 15,862. 

§ 4. Signatures. 

The fact that a prior signature was forged is 
not available in defense.—American Button- 
Hole, Over-Seaming & Sewing Mach. Co. v. 
Murray, Case No. 292. 

A bond given by W. and G., composing a firm, 
and C. and M. as sureties, for payment by the 
firm of taxes as manufacturers of tobacco, is 
the bond of the signers individually, and not of 
the firm. — United States v. Lawrence, Case No. 
15,57-1. 

§ 5. Consideration. 

A bond is good at common law if entered into 
for a valuable consideration, and if not repug- 
nant to any statute or the general policy of the 
law. — Greathouse v. Dunlap, Case No. 5,742. 

§ 6. Duress. 

A bond obtained by falsely representing to the 
obligors that the obligee had a requisition to 
take them to another state, to answer a crim- 
inal charge, is void. — Bell v. Niramo, Case No. 
1,258. 

§7. Illegality. 

A bond is void which shows upon its face an 
illegal consideration. — Greathouse v. Dunlap, 
Case No. 5,742. 

A bond to pay an annuity in equal shares to 
a daughter and her hus^band if they should be- 
come reunited, and live together, and, in case 
of their separation, a certain sum to the hus- 
band, held void as to the latter provision, as 
against public policy. — Fry v. Grigg, Case No. 
5,139. 

Executor's bond to surety to pay him half 
of his commission held valid, and enforceable be- 
fore final settlement of estate. — Culbertson v. 
Stillinger, Case No. 3,463. 

A subsequent agreement, not under seal, not 
to claim certain commissions, is no defense in 
an action at law on the bond. — Culbertson v. 
Stillinger, Case No. 3,463. 

Proper deductions in such case. — Culbertson v. 
Stillinger, Case No. 3,463. 

§ 8. Instruments defective as statutory 
bonds. 

A statutory bond which contains more than 
the statute requires is not vitiated by the sur- 



plus matter if easily separated, but is vitiateiJa 
by the omission of a material condition required 
by the statute.— Dixon v. United States, Case 

No. 3,934; United States v. , Id. 14,413; 

Same v. Brown, Id. 14,663; Same v. Mynderse,. 
Id. 15,850a, 15,851. • 

A bond given under a statute is void so far as 
it exceeds the requirements thereof. — ^Arm- 
strong V. United States, Case No. 549. 

A statutory bond with penalties and conditions 
substantially different from those prescribed by 
the statute is so far void.— United States v. 
Howell, Case No. 15,405; Same v. Humason. 
Id. 15,420. 

A statutory bond taken in a penalty greater 
than that prescribed by law is void, whether 
the statute prescribes a specific sum as a pen- 
alty, or a standard by which that penalty is to 
be measured so as to give a precise sura. — 
United States v. Gordon, Case No. 15,232. 

Where the statute declares that the bond 
shall be in a prescribed form, and no other, any 
variance is fatal. — United States v. Brown, Case 
No. 14,663. 

A retrospective condition in a statutory bond 
is void. — United States v. Brown, Case No. 14,- 
663. 



II. CONSTRUCTION AND OPERA- 
TION, 

§ 9. "Wliat laxw governs. 

A bond taken under an act of congress is not 
governed by the local law, but is, in contempla- 
tion of law, given at the seat of the federal gov- 
ernment. — United States v. Stephenson's Ex'rs, 
Case No. 16,386. 

j See, also, ante, § 1. 

§ 10. Reference to other instruments. 

If the condition of a bond does not specify the 
purposes for which it is given, but refers to a 
paper which does specify them, this is equiva- 
lent to an enumeration of those purposes in the 
bond itself. — United States v. Maurice, Case No. 
15,747. 

The statement in a bond issued by a railroad 
company to raise money to construct its road 
that payment is guarantied by a contract of 
lease with another company is binding upon the 
latter, where the statement was made at its re- 
quest.— Opdyke V. Pacific R. R., Case No. 10,- 
546. 

§ 11. Conditions. 

In a bond conditioned that the parties will' 
perform the decree of the court, "the court" 
means the court which shall ultimately decide 
the cause. — United States v. The Little Charles. 
Case No. 15,613. 

Where, in a bond taken at common law, the 
condition is bad in part only, a recovery may bo- 
had on it for breach of the good part. — ^United 
States V. Brown, Case No. 14,663. 



III. NEGOTIABILITY AND TRANS- 
FER. 

§ 12. Negotiability. 

A bond issued by an individual, tinder seal, 
with coupons attached for semiannual interest, 
payable to bearer, and secured by a mortgage of 
real estate to trustees, is a negotiable instru- 
nient.— In re Leland, Case No. 8,229. 

The coupons of coupon bonds payable to 
bearer are negotiable, though not by themselves 
negotiable in form. — McCoy v. Washington 
County, Case No. 8,731. 

A recital in the bond that the interest is to 
be paid on presentation of the coupons annexed 
is equivalent to making the coupons payable tc-- 
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^ bearer.— Bockmulh t. Pittsburgli, Case No. 11,- 
982. 

A township bond containing the statement 
that it is to be converted into a county bond, 
on certain contingencies, is not negotiable, and 
is open to defenses in the hands of any holder. — 
Merriwether v. Saline County, Case No. 9,485. 

Bonds containing a provision that they were 
to be exchanged for other bonds when an in- 
junction against the issue of the latter should 
be finally dissolved are not negotiable, and are 
subject to defenses in the hands of innocent 
holders.— Pepper v. Saline County, Case No. 10,- 
972. 

Railroad bonds payable in different sums, ac- 
cording as the place of payment might be fixed 
by indorsement of the president, atod bearing 
an indorsement in which the place of payment 
was left blank, Md not negotiable, and not valid 
in the hands of a bona fide holder for value, 
where thev were 'stolen from the company.— 
.Tackson v." Vicksburg, S. & T. B. Co., Case No. 
7,150. 

§ 13. Assignment. 

To enable a person, by assignment of a bond, 
to vest a legal title in the assignee, it must ap- 
pear that he has the right to make the assign- 
ment.— Clark V. Phillips, Case No. 2,831a. 

§ 14. Bona fide purcliasers. 

Possession of uncanceled coupons, detached 
from negotiable bondsj is prima facie evidence 
of title, with all the rights of purchaser.— Dun- 
can V. Mobile & O. K. Co., Case No. 4,138. 

A creditor, receiving a negotiable bond from 
his debtor as security for a loan, without notice 
of his want of title, acquires a valid title to the 
same as against the true owner.— In re Norris, 
Case No. 10,303. 

Fraud of the payee is no defense t0( negotiable 
bonds in the hands of innocent holders for 
.value, before maturity.— Muscatine v. Missis- 
sippi & M. K. Co., Case No. 9,971. 

A railroad mortgage coupon bond, payable to 
bearer, containing a condition "to make the 
scrip preferred stock attached to this bond full- 
paid stock" upon surrender of the bond, held 
vaUd in the hands of a bona fide purchaser for 
value, where it was stolen from the owner, and 
sold with the certificate detached.— Hotchkiss v. 
Tradesmen's Nat. Bank, Case No. 6,719. 

The bona fide purchaser in the regular course 
of business, and for their market price, .before' 
maturity of municipal coupon bonds, transfer- 
able bv delivery, which had been stolen, ta,kes a 
good title except as to matured coupons. — Gil- 
bough T. Norfolk & P. R. Co., Case No. 5,419. 

Pledgees of bonds payable to bearer hypothe- 
cated to secure a debt are legal holders, and are 
entitled to demand payment of coupons which 
fall due before the maturity of the debt which 
the bonds were pledged to secure.— Warner v. 
Rising Fawn Iron Co., Case No. 17,188. 

Coupons taken after they are due are subject 
to all the equities which properly attach to 
Ihem in the hands of the previous holder.— 
Union Bank v. New Orleans, Case No. 14,351. 

IV. PERFORMANCE OR BREACH OF 
CONBITION. 

§ 15. Performance. 

A bond giTen in 1869, payable in "dollars" 
generally, was payable in gold and silver only; 
but, after the passage of the legal tender acts, 
it could lawfully be discharged by legal tender 
notes.— ^^''illiamson v. Richardson, Case No. 17,- 
754. 

§ 16. Breacli o£ condition. 

It is not a breach of a condition of a bond 
given to the United States for moneys to be ad- 
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vanced that the ofiieer to whom the bond was 
given has accepted, but has not paid, orders- 
drawn upon him by the persons to whom, by 
the terms of the condition, the advances were 
to be made.— Parker v. United States, Case No- 
10,750. 

V. ACTIONS. 

§17. RigHt of action in general. 

Upon a bond conditioned to pay certain in- 
stallments, an action may be brought upon fail- 
ure to pay the first installment.— Nailor v. Kear- 
ney, Case No. 10,004. 

An action will not lie, until the end of the 
terra, for breach of a bond conditioned that de- 
fendant shall conduct a certain manufactory 
for a certain time, and keep an exact account, 
and deliver to plaintiff one-tenth of the product 
when demanded.— Cottle v. Payne, Case, No. 3,- 
268. 

A recovery may be had upon a coupon pay- 
able at a particular place without presentation 
for payment at suelx place. — Smith v. Talla- 
poosa County, Case No. 13,113. 

Where bonds contained a provision for semi- 
annual interest "on the presentation of the re- 
spective coupons hereto attached, both principal 
and interest payable at the principal office of 
said company in the City of New York," but 
neither the act authorizing the issue of the 
bonds nor the mortgage securing them, nor the 
coupons themselves say anything about the pres- 
entation of the coupons as a condition of pay- 
ment, an action may be maintained upon the 
coupons without previous presentation for pay- 
ment. — ^W'arner v. Rising Fawn Iron Co., Case- 
No. 17,188. 

§ 18. Defenses. 

The relief which defendant might have in a. 
court of equity cannot affect the determination, 
of an action at common law upon a bond. — Cul- 
bertson v. Stillinger, Case No. 3,463. 

An obligor may set up any defense to a bond,, 
as against the assignee, whidi he had against 
the obligee. — ^Bell v. Nimmo, Case No. 1,258. 

To an action on a bond to pay the sum that 
shall be recovered in a certain action then pend- 
ing between different parties, a defense other 
tiian fraud cannot be set up which might have 
been available in the first action. — Greathouse- 
V. Dunlap,^ Case No. 5,742. 

The defense that the bond is in restraint of 
liberty must be specially alleged.— Greathouse v. 
Dunlap, Case No. 5,742. 

§ 19. Parties. 

Where a suit on a bond is brought in the 
name of the obligee, it is not material to the 
obligor that he is not the person interested. — 
Waller v. Adams, Case No. 17,107. 

In- a suit Jigainst the obligor in a bond paid" 
in Confederate currency to an executor dur- 
ing the Civil War, to cause him to deliver it 
up and pay it again, the executor is a necessary- 
party.— Howland V. Kelly, Case No. 6,796. 

On a joint and several bond, plaintiff may sue 
one or all of the obligors, but not an interme- 
diate number.— Chandler v. Byrd, Case No. 2,- 
591b. 

An action in a federal court in New York 
may be maintained on a joint and several bond 
to the United States, against those of the obli- 
gors who are living, and against the adminis- 
trators or executors of those who are dead. 
—United States v. Lawrence, Case No. 15,574. 

Suit on a joint and several bond may be 
brought against the executors of a deceased 
obligor, together with the surviving obligors, 
without showing the insolvency of the surviv- 
ors,— United States V. Tracy, Case No. 16,536. 
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^ 20. Pleading— Declaration. 

In a declaration on a bond several breaches 
may be assigued in the same count.— United 
States V. Truesdell, Case No. 16,5i3. 

The holder of coupons payable to bearer may 
«ue thereon without producing or being interest- 
•ed m the bond from which they were cut.— Ken- 
nard V. Cass County, Case No. 7,697. 

Coupons cut from coupon bonds may be de- 
-clared on without in any way declaring on the 
bonds themselves.— McCoy t. Washington Coun- 
ty, Case No. 8,731. 

Coxipons declared on should be identified in 
the declaration by tlie number of the bond, 
•date, sum, and time of payment.— Kennard v. 
Cass County, Case No. 7,697. 

The assignment of the breach of a condition by 
^ direct negative of its words is good.— United 
States ,v. Spalding, Case No. 16,365. 

Breaches of a penal bond must be assigned 
before judgment— Robins v. Pope, Case No. 11,- 
SSla, 

The breach of the conditions of a penal bond 
should be assigned with certainty and particu- 
larity, so as to show the injurv.— Burnett v. 
Wylie, Case No. 2,172a. 

Breaches may be assigned either in the decla- 
ration or replication, when performance is plead- 
ed or suggested on the record.— Burnett v. Wylie, 
■Case No. 2,172a. 

Separate profert need not be made of the 
-condition of the bond, where the declaration 
states the condition in assigning the breach.— 
United States v. Spalding, Case No. 16,365. 

§ 21. — Plea or ans-nrer. 

A plea of non damnificatus is onlv plead- 
:able to indemnifying bonds.— Maryland v. Todd. 
Case No. 9,220. 

In Ohio, both want of consideration and fraud 
-can be pleaded to a bond.— Greathouse v. Dun- 
lap, Case No. 5,742. 

The question whether nil debet is properlv 
pleaded to a declaration on a penal bond assign- 
ing breaches can only be raised by demurrer.- 
United States v. Spencer, Case No. 16,368. 

If a plea of performance be too narrow, or 
-contain a flat negative pregnant, it is bad. — 
United States v. Sawyer, Case No. 16,227. 

A plea seeking to avoid a bond for being ille- 
gally taken colore officii should speciallv state 
.all the facts which show such irregularity. — 
United States v. Sawyer, Case No. 16,227. ■ 

A breach of the condition of a penal bond is 
not sufficiently traversed by a plea averring that 
the obligors have not violated the condition to 
-the extent charged in the declaration.- United 
States V. Dair, Case No. 14,913. 

A special plea of non est factum, averring 
that the supposed bond sued on is a mere escrow, 
IS bad, unless it aver that the condition on 
-which it was delivered has not been performed 
—United States v. Dair, Case No. 14,913. 

If defendant on oyer does not set out the 
T\'hoIe of the bond, plaintiff may relieve himself 
"by praying it to be enrolled.— United States v. 
Sawyer, Case No. 16,227. 

■§ 22. Issues and proof. 

Matters which make a bond void may be giv- 
*n in evidence, under the general issue of non 
est factum; but matters in avoidance must be 
TDleaded.- Greathouse v. Dunlap, Case No, 5,742. 

^23. Evidence. 

Evidence of the handwriting of the obligor 
.and subscribing witnesses residing abroad is 
>only prima facie proof on the issue of non est 
factum.— Davies v, Davies, Case No. 3,612. 

Where a claim arising out of breach of a 
Jbond is a stale one, plaintiff will be held to strict 



proof of damages.— Cottle v. Payne, Case No. 
o,.^bo. 

% 24. Recovery. 

The judgment on a bond cannot exceed the 
penalty thereof and interest from the breach, 
ttiough the sum actually be lai^er.— United 
States V. Arnold, Case No. 14,469; Goldhawk 
v. Duane, Id. 5,511; Bank of Mount Pleasant 
y. Sprigg. Id. 891; Bank of United States v. 
Magill, Id. 929. 

Interest is recoverable on a bond with pen- 
alty only from commencement of suit, where no 
demand or acknowledgment is made.— Bank of 
United States v. Magill, Case No. 929. 

A judgment on a penal bond with conditions, 
if not rendered for the penalty, to be discharged 
by the payment of the damages assessed, will 
be reversed.— Campbell v. Pope, Case No. 2,- 
oooa. 

In debt on a bond with collateral condition, 
nothing is recoverable but what the obligee is 
entitled to on a breach of the condition.— Mas- 
sey V. Sehott, Case No. 9,262. 

Where an interlocutory judgment is entered 
on a bond with a collateral condition, the jury, 
if either party so require, must ascertain the 
damages, if they be uncertain.- United States 
V. White, Case No. 16,686. 



BOOKS. 

See "Literary Property." 
As evidence, see "Evidence," §§ 45, 52. 
Copies of as evidence, see "Evidence." § 49. 
Mutilation, see "Bankruptcy," § 592. 

BOOKS OF ACCpUNL 

Effect of failure to keep, see "Bankruptcy," §§ 



BOTTOMRY, 



Bonds, see "Shipping," §§ 105-127. 
Jurisdiction over claims for, see "Admiraltv" 
§ 17. 



BOUNDARIES. 



§ 1, pescriptlon — Material and permanent objects. 

§ 2, Courses and distances. § 3, Quantity 

and designation of land. § 4. Waters and water 

courses, g 5, Evidence, ascertainment, and estab- 
lishment. 

Declarations as to boundaries, see "Evidence." 

§§ 40, 42. 
Description of, see "Deeds." § 10. 
Hearsay evidence, see "Evidence," § 42. 
Of mining claims, see "Mines and Minerals," §§ 

4, 5. 

Qeogra'pMeal or -political divisif/ns. 

See "Counties," § 1; "States," § 3; "United 
States," § 2. 

§ 1. Description — ^Material and porma- 
nent objects. 

In determining the limits of the tract from the 
map, regard is to be had to the natural objects 
there laid down as bounding the tract, rather 
than to the distance of such objects from other 
natural objects as shown by the scale. — United 
States v. Wilson, Case No. 16,734. 

Where a grant solicited described the first line 
as a certain parallel of latitude, which was de- 
lineated on the diseiio by reference to natural 
monuments, lield, that these must control where 
they differed from the natural parallel.- United 
States V. Larkin, Case No. 15,562. 
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§ 2. — — Courses and distances. 

Courses and distances are controlled by fixed 
monuments. — Cleaveland t. Smith, Case Ko. 
2,874; Brown v. Huger, Id. 2,013; McPherson 
V. Foster, Id. 8,921; Simms v. Baker, Id. 12,- 
868; Robinson v. Moore, Id. 11,960. 

Where the original corners and lines are estab- 
lished, they must control courses and distances. 
But courses and distances called for must gov- 
ern where there are no established objects to 
control them.— Nelson t. Hall, Case No. 10,107. 

§ 3. — — Quantity and desig^nation o£ 
land. 

Where land is granted with reference to a 
map which clearly indicated the quantity, it will 
be assumed that the intention was to grant all 
the land included in the boundaries, though in 
a subsequent condition the quantity was errone- 
ously stated. — ^United States t. Pacheco, Case 
No. 15,982. 

Under a grant of "three square leagues, a lit- 
tle more or less, as the respective diseiio ex- 
plains," held, that three leagues were granted 
to be taken anywhere within the tract bounded 
by the ranches named. — ^United States v. Carrillo, 
Case No. 14,736. 

Xhe words "a little more or less" held operative 
for such fractional parts of a league as may be 
in excess of the quantity named in the grant. — 
United States v. Fossat, Case No. 15,137. 

Where a grant is of a certain quantity of land 
to be taken in the form of a square, and at the 
place delineated on the diseno, but no boundaries 
are named, the condition as to quantity and 
shape must control, as against any natural ob- 
jects represented on the map. — ^Weber v. United 
States, Case No. 17,329. 

§ 4. "Waters and water courses. 

The right of a proprietor, bounded by a navi- 
gable river, extends to high-water mark. — ^Bow- 
man V. Wathen, Case No. 1,740. 

A deed of land described as bounded by lines 
and marks on a river bank conveys the land 
only to high-water mark.— Dunlap v. Stetson, 
Case No. 4,164. 

The owner takes the bank as it is, and may 
.continue to be, by alluvion or decrease, by the 
flow of the river.— Dunlap v. Stetson, Case No. 
4,164. 

A boundary "on" the bank of a river, referring 
to fixed monuments of the bank, limits the grant 
to the bank, and excludes the flats below it. — 
Thomas v. Hatch, Case No. 13,899. 

Where the land, according to a plan referred 
to in the deed, is bounded "on" a river, with 
no other specific boundaries, the flats will pass 
by operation of law. — Thomas v. Hatch, Case 
No. 13,899. 

A boundary "on," "by," or "to," to a, stream, 
includes the land at least to low-water mark. — 
Thomas v. Hatch, Case No. 13,899. 

The purchaser of land bordering upon a non- 
navigable stream or lake takes to the center of 
the stream or lake. — ^Bowman v. Wathen, Case 
No. 1,740; Forsyth v. Smale, Id. 4,950. 

Where land is purchased bordering upon a 
nonnavigable stream or lake, and the line is 
meandered upon the stream for the purpose of 
quantity, and the stream is intended as the 
boundary, the grant includes any land between 
the meandered line and the water. — Forsyth v. 
Smale, Case No. 4,950. 

The boundary to lands bordering on rivers and 
lakes is the meandered line established by the 
government surveyors. — Granger v. Swart, Case 
No. 5,685. 

Where land was described as bounded on the 
side of a creek by a line meandering down its 
center to a station on the bank, and thence from 
station to station on the bank, held, that the 



creek constituted the boundary. — QuieksilYer 
Min. Co. V. Hicks, Case No. 11,508. 

The line of a creek held the proper boundary, 
though not corresponding to the straight lines, of 
courses and distances ran along the general 
course of the creek. — ^Hills v. Homton, Case No, 
6,508. 

The word "point" in the description, "a straight 
line drawn to the beach, and from that point"" 
another line, held not to mean a mathematical 
point, but to refer to the beach as one of the- 
boundaries.^United States v. Soto, Case No. 16,- 
357. 

§ 5. Evidence, ascertainment, and es- 
tablislinient. 

The mention in the act of possession of the 
length of a certain line as fixing its point of ter- 
mination is not to be- regarded as conclusive 
merely because at or near that distance from the- 
starting point a marked tree is found which is- 
not identified by any witness as the tree to 
which measurement was made.— United States^ 
V. White, Case No. 16.681. 

A map which has governed in the sale of lots, 
and has been treated for many years by the pro- 
prietors and purchasers as the original map, is- 
admissible to prove boundaries. — Harmer v. 21or- 
ris. Case No. 6,076. 

The remarks, however, made on the map by 
the proprietor, are not evidence. — Harmer v.. 
Morris, Case No. 6,076. 

The line of a fence erected by agreement of 
parties in settlement of a boundary dispute, 
where possession continued according thereto for 
20 years, will conclude persons claiming under 
the original owners.— Wakefield v. Ross, Case- 
No. 17,050. 

The court is not restricted to the patent, but 
may refer to the original entry, survey, and! 
plat. — ^Brown v. Huger, Case No. 2,013. 

Ancient boundaries may be proved by reputa- 
tion, known to the public, but not by hearsay as- 
to a specific fact.- EUicott v. Pearl, Case Nc 
4,386. 

Public reputation, to prove boundaries, must 
be the reputation in the neighborhood, and not- 
what particular persons said.— Nelson v. Hall,. 
Case No. 10,107. 

Reputation is not admissible to prove particu- 
lar facts in a contest as to private rights, and 
proof that a stone monument was reputed to- 
have been put down to designate a private grant 
is not admissible,— Winter v. United States, Case- 
No. 17,895. 

BOUNTIES. 

See, also, 'Tensions." 

Bounty lands, see "Public Lands," §§ 10, 26, 27. 

§ 1. Pisliing bounties. 

Construction of Act 1813, c. 34, and Act 1819, 
e. 212, relating to bounty upon vessels employ- 
ed in fisheries. — ^The Harriet, Case No. 6,©99. 

A vessel is "at sea," within the intent of such 
acts, when she is without the limits of any port 
or harbor on the sea coast. — ^The Harriet, Case- 
No. 6,099. 

Act July 29, 1813, c. 35, § 7, in relation to- 
boTinties, does not require any oath to the agree- 
ment referred to therein. — ^United States v. Nick- 
erson, Case No. 15,878. 

A vessel whose enrollment is not legally made- 
is not entitled to claim the fishing bounty under 
Act July 29, 1813, § 5.— United States v. Bart- 
lett, Case No. 14,532. 

The entire contract between fishermen and 
skipper must be in writing, and such as is pro- 
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Tided by law, to entitle the vessel to a bounty. — 
Crowell V. United States, Case No. 3,447; Unit- 
ed States V. Atkins, Id. 14,474. 

A payment of bounty without the production 
of a sliipping paper is without authority, and 
may be recovered back. — Crowell v. United 
States, Case No. 3,447. 

Fishing bounty improvidently paid to a vessel 
not entitled to it may be recovered back by the 
United States in an action for money had and 
received. — ^United States v. Bartlett, Case No. 
14,532. 

An almanac with underscored or dotted dates 
liclfl inadmissible to prove the date of sailinj; and 
I'eturniug of a vessel engaged in fisheries. — The 
Harriet, Case No. 6.099. 

The forfeiture provided by Act July 29. 1813, 

for fraudulently obtaining bounty, attaches only 

when there is actual fraud and deceit used in 

• obtaining it.— The Harriet, Oases Nos. 6.099, 6,- 

100. 

A vessel is not subject to forfeiture under the 
act of Jul}' 29, 1813, on the improvident pay- 
ment of a bounty, where not entitled to it. but 
only for the act of fraud and deceit in obtain- 
ins it, whether rightfully entitled to it or net. 
—The Swallow, Case No. 13,666. 



BREACH, 

'Of charter parties, see "Shipping." §§ Oo-G9. 
Of condition in bond, see "Bonds," S§ 16-24. 
Of contracts, in general, see "Contracts," g§ 
29-35. 

of affreightment, see "Shipping," §§ 132- 

134. 

of insurance, see "Insurance." §§ 44-95. 

of sale, see "Sales." §§ 16. 19-28; "Ven- 
dor and Purchaser," g§ 10-13. 

of shipment of seamen, see "Seamen," § 41. 

Of covenants, see "Covenants." §S 8-11; "In- 
surance," gg 66-95. 

-Of warranty, see "Insurance." §§ 44-95; "Sales," 
§§ 35-38, 51. 

BREACH OF MARRIAGE PROMISE. 

§ 1, Pleading. § 2, Issues and proof, 

§ 1. Pleading. 

The proper plea to a count on a breach of prom- 
ise of marriage is "non assumpsit," and not 
"not guilty"; and a plea of "not guilty" will 
be stricken out, on special demurrer, as bad. — 
Wilkinson v. Pomeroy, Case No. 17,675. 

A plea of the general issue, in an action for 
breach of promise of marriage, may be treated as 
a nullity, xmder rule 26. if not accompanied by 
the affidavit and the certificate required by that 
rule. — Wilkinson v. Pomeroy, Case No. 17.674. 

A special plea in such an action may be treat- 
ed as a nullity, xmder rule 27, if not accompsinied 
by the certificate required by that rule. — Wilkin- 
son V. Pomeroy, Case No. 17,674. 

In such an action, matter, in a plea, which 
attributes to the plaintiff habits, disposition, 
temper, and acts in such wise as would warrant 
an action for libel against whoever should pub- 
licly make such charges by printing or writing, 
is irrelevant, impertinent, and scandalous, and 
will be stricken out on motion. — Wilkinson v. 
Pomeroy, Case No. 17,674. 

§ 2. Issues and proof. 

In such an action, evidence of acts of mis- 
feasance, immediately connected with the cause 
•of action, or evidence Showing an equitable de- 
fense arising out of the cause of action, if ad- 
missible at all. can be given in evidence in 
mitigation of damages under a plea of the gen- 



eral issue.— Wilkinson v. Pomeroy, Case No. 17,- 
674. 

Matter pleadable in bar in such an action, if 
intended to show that the plaintiff had no sub- 
sisting cause of action when the suit was com- 
menced, can be given in evdience under the gen- 
eral issue. — Wilkinson v. Pomeroy, Case No. 
17,674. 



BREACH OF THE PEACE. 

See, also, "Disturbance of Public Assemblage"; 
"Riot" 

§ 1. KTatnre and elements of offense. 

Driving a carriage so rapidly through city 
streets as to endanger the safety of the inhab- 
itants is an indictable offense at common law, 
and amounts to a breach of the peace. — United 
States V. Hart, Case No, 15,316. 



BRIBERY. 

§ 1. Nature and elements of offense. 

Quajre, whether a person is subject to indict- 
ment in the federal courts for attempting to 
bribe a federal officer, in the absence of an act 
of congress defining such offense. — United States 
V. Worrall, Case No. 16,766. 

The offense of attempting to bribe an officer 
is completed at the time when and at the place 
where the letter containing the corrupt offer 
is written and delivered at a post office in the 
district, though addressed to the officer, resid- 
ing in another state.— United States v. Worrall, 
Case No. 16,766. 

BRIDGES. 

Authority over, see "Commerce." § 2. 
In cities, see "Municipal Corporations," § 23. 
Jurisdiction of action for injury to, see "Admi- 
ralty." § 31. 

of obstruction by, see "Admiralty," § 1. 

over, see "Courts," § 2 



Over navigable waters, see "Navigable Wa- 
ters," §§ 6-9. 

§ 1. Bridge companies. 

A bridge company having an exclusive fran- 
chise to maintain a bridge may waive or aban- 
I don the same by its coriwrate act so as to bind 
its stockholders.— Milnor v. New Jersey E. Co., 
Case No. 9,620. 

i BROKERS. 

, See, also, "Factors"; "Principal and Agent." 
Insurance brokers, see "Insurance," gg 5, 6. 
Taxation, see "Internal Revenue," § 31. 

§ 1. Antliority. 

A broker whose principal writes him to char- 
ter a vessel has authority to make a binding 
verbal agreement to that end.— Quirk v. Olinfon, 
Case No. 11,518. 

BUILDING AND LOAN ASSOCIATIONS. 

See, also, "Associations." 

§ 1. laoans. 

Loans made to their members by building and 
loan associations, conducted in accordance with 
the ordinary and well-known methods adopted 
by such societies, are not usurious. — Johnson v. 
Potomac BIdg. Ass'n, Case No. 7,406. 

Such associations are partnerships, and loans 
made to their membei-s are dealings with part- 
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nership funds, in vs'hich the borrower has the 
same interest before and after the loan as the 
other members. — Johnson v. Potomac Bldgi 
Ass'n, Case No. 7,40p. - . 

The contracts made with the borrowing mem- 
"bers upon the well-known and usual terms of 
«uch contracts are not such as equity will re- 
lieve from, as unconscionable and oppressive. — 
-Johnson t. Potomac Bldg. Ass'n, Case No. 7,- 
406. ' 

The loans by building associations under an 
arrangement whereby the members bid for the 
amount and pay a premium are not usurious. — 
-Johnston v. Clarke, Case No. 18,303. 



BURDEN OF PROOF. 

In civil action, see "Evidence," § 15. 
Jn criminal prosecutions, see "Chiminal Law,'* 
§52. 



BURGLARY. 



§ 1, Offenses— Intent. § 2, Situation o£ prem- 
ises. 

§ 1. Offenses^Intent. 

A slave, lodging in the house, who lifts the 
latch of his master's sleeping room in the night- 
time, and enters with an axe in his hand, with 
intent to murder him, is guilty of burglary. — 
United States v. Bowen, Case No. 14,6^. 

§ 2. — — Situation, of premises. 

A storehouse not within the curtilage, but in 
which the owner's clerk usually sleeps, is the 
mansion house, so that burglary may be commit- 
ted therein. — ^United States v. Johnson, Case 
No. 15,485. 

BY-LAWS. 

Of corporations, see "Corporations," § 15. 
Of municipal corporation, see "Municipal Cor- 
porations," § 7. 



O 



CANALS. 

'Condemning land for, see "Eminent Domain," 

§ 1. 
-Jurisdiction of admiralty, see "Admiralty," §§ 4, 

30, 31. 

■^ 1. Estalilisliineiit, constiMictxon, and 
maintenance. 

. Statutes i-elating to construction of canals con- 
strued according to their spirit, though seeming- 
ly contrary to their letter.— Baring v. Erdman, 
-Case No. 981. 

The Louisville aiid Portland Canal Company, 
incorporated by Kentucky in 1825, all the stock 
■of which is owned by the United States, is 
^till in existence, with the right to use and 
-control the canal and its revenues for the pur- 
j)oses contemplated by the Kentuclry statute and 
the joint resolution of congress of May 24, 1860. 
— United States v. Louisville & P. Canal Co., 
•Case No. 15,633. 

Act June 10, 1872, in relation to such canal, 
"Construed, so as not to impair the rights of the 
bondholders.— United States v. Louisville & P. 
Oanal Co., Case No. 15,633. 

The president and directors of the said canal 
•company enjoined, at the suit of the United 
States, from interfering with the engineer, offi- 
•cers, and contractors prosecuting repairs and 
improvements thereon. — United States v. Louls- 
Tille & P. Canal Co., Case No. 15,633. 

The right to construct a dam by the Black- 
stone Canal Company, under a special act, deter- 
mined, — ^Farnum v, Blackstone Canal Corp., 
•Case No. 4,675, 

The canal corporation may permit water to 
"be drawn through its canal for mill purposes, 
•where neither the public use nor any private 
right is thereby injured. — Lonsdale Co. v. Moies, 
<3ase No. 8,496. 

The nation which- constructs an artificial ehan- 
•nel may annex such conditions to its use as it 
ipleases.— The Avon, Case No. 680. 

CANCELLATION OF INSTRUMENTS. 

I. RIGHT OP ACTION AND DEFENSES. 

§ 1, Grounds' of cancellation. § 2, Defenses. 
§ 3, Restoring consideration and placing par- 
ties in statu quo. § 4, Effect of cancella- 
•tlon. 



II. PROCEEDINGS AND RELIEF. 

§ 5, Jurisdiction. § 6, Limitations and 
lacbes. § 7, Parties. § 8, Pleading. § 9, Evi- 
dence. § 10, Judgment or decree. 

See, also, "Quieting Title"; "Reformation of 
Instruments." 

Cancellation of charter party, see "Shipping," 
§ 45. 

of entries of public lands, see "Public 

Lands," § 47. 

of insurance policy, see "Insurance," §§ 

39-43. 

of stipulation in admiralty, se^ "Admiralty," 

§ 77. 

Rescission .of contract, see "Contracts," §§ 27, 
28; "Sales," §§ 11-18; "Vendor and Pur- 
chaser," §§- 5-9. 

Setting aside fraudulent conveyance, see 
"Fraudulent Conveyances," §§ 28-35. 

I. B.IGHT OF ACTION AND DE- 

• FENSES. 

§ 1. Grounds of cancellation, 

A conveyance will not be set aside for inade- 
quacy of consideration unless the consideration 
be grossly inadequate, and such as to clearly 
indicate the -existence of unfair dealing, fraud, 
imposition, or oppression. — Jenkins v. Einstein, 
Case No. 7,265; Walker t. Derby, Id. 17,068. 

"Where inadequa(y of price is so great that the 
mind revolts at it, slight additional circum- 
stance of advantage or oppression will be suffi- 
cient to set aside the sale, though mere inade- 
quacy of price is not alone sufficient. — Holmes 
V. Holmes, Case No. 6,638, 

A court of equity will not direct a deed, void 
upon its face, to be surrendered and canceled. 
This should only be done where a deed is void 
for matters wholly extrinsic— Elliott v. Peirsoll, 
Case No. 4,395. 

Equity will direct the cancellation of a contract 
for fraud or mistake, but it cannot alter lie 
contract— Brooks v. Stolley, Case No. 1,962. 

Material misrepresentation of facts, even 
though inadvertently made through the mutual 
mistake of the parties, or by the mistake of the 
grantors alone, is ground of rescission in equity. 
—Daniel v. Mitchell, Case No. 3,562; Doggett 
v. Emerson, Id. 3,960; Hough v. Richardson, Id. 
6,722. 
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Even though the complaining party was of 
sound understanding, and had time to detect the 
falsehood.— McAIister t. Barry, Case No. 8,656, 

Equity will not entertain a suit to cancel a 
policy of insurance, and enjoin the insured from 
bringing action thereon, on the ground of fraud 
in obtaining it, which may be set up in defense 
of an action at law.— Home Ins. Co. v. Stanch- 
field, Case No, 6,660. 

A deed will not be rescinded for fraudulent 
misrepresentations by a stranger; but they may 
afford ground for relief on account of mistake, 
—Fisher v. Boody, Case No. 4,814. 

"Where a daughter, immediately before mar- 
riage, conveyed land to her father, upon his ad- 
vice, in the belief that she would be benefited 
thereby, and would receive the title on his de- 
cease, but his will proved ineffectual to trans- 
fer it, held, that equity would direct a convey- 
ance to her-— Slocum v. Marshall, Case No, 12,- 
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953. 

A conveyance by a daughter, owner of the re- 
version, to her father, who had a life estate, as 
tenant by the curtesy, set aside for want of 
consideration, and on the ground of undue in- 
fluence. — ^Pye V. Jenkins, Case No. 11,487. 

Rule that transfers between persons occupy- 
ing fiduciary relations will be carefully scrutin- 
ized applied.— Atwater v. Hadley, Case No, 639. 

A conveyance made to his attorney by a party 
in embarrassed circumstances will not be set 
aside unless it be shown that he had been con- 
sulted in regard to the narticular transaction, 
or that he wag in a position to take an unfair 
advantage.— Jenkins v, Einstein, Case No. 7,265, 

A mistake of facts going to the essence of a 
contract is a ground for cancellation. — Ham- 
mond V, Allen, Case No. 6,000. 

Courts will not relieve a party from a contract 
or agreement entered into by mistake, where the 
mistake is one purely of law.— In re Dunham. 
Case No. 4,146. 

A mistake as to the value of the consideration 
given for the conveyance of land is not a suffi- 
cient ground for setting aside the conveyance, 
where the vendor had means of avoiding the 
mistake by inquiry, and no fraud or falsehood 
was used to influence his judgment.— Warner v. 
Daniels, Case No. 17,181. 

In the absence of fraud or unfair practices, 
equity will not relieve from a release given to a 
joint debtor under a misapprehension of its op- 
eration to discharge a co-debtor.— Joy v. Wurtz, 
Case No. 7,555. 

An agreement, coupled with a power of at- 
torney, giving a person a large contingent com- 
pensation on the collection of a claim against 
a foreign government, held, should be canceled 
for mutual mistake, where, unknown to both 
parties, the claim, a few days prior thereto, was 
allowed and liquidated by treaty stipulation, — 
Hammond v. Allen, Case No. 6,000, 

A recovery cannot be had on the ground of 
a mistake as to the land purchased, where full 
opportunities were given for examination, and 
an examination was made, and no falsehood or 
fraud appears in any material representations, 
or act in relation to them.— Ferson v. Sanger, 
Case No. 4,752; Hough v, Richardson, Id, 6,- 
722. 

Deed declared void because procured by fraud 
practiced upon the grantor. — Copeland v. Burtis. 
Case No, 3,208. 

A bond given for the price of property will be 
canceled where the vendor, in default of the 
payment, conveys the property to a third per- 
son.— Castor V. Mitchel, Case No. 2,507, 

A suit will lie by the legal owner, out of pos- 
session, to annul a deed to which his name is 
forged,— Bunce v, Gallagher, Case No. 2,133. 



§ Z, Defenses. 

A covenant not to sue some of the persona 
liable for such fraud will not preclude the rem- 
edy in equity,— Tuthill v. Babcock, Case No. 
14,275. 

It is no objection to a rescission that another 
remedy or a guaranty may exist against the 
person prmcipally benefited by the sale, after 
he has become insolvent, but not against the- 
other parties; especially in case of fraud,— 
Smith T. Babcock, Case No, 13,009. 

A contract will not be set aside upon charges 
of fraud and misrepresentations in procuring it^ 
where a rescission would disturb many large- 
and important transactions, except upon clear 
proof,— Morgan v. New Orleans, M. & T. R. Co., 
Case No. 9,804, 

A bill in equity will not lie to rescind a sale 
of timber land, for misrepresentations as to- 
quantity, where the vendees, after exploration 
of the land, have cut large quantities of timber 
therefrom.- Hough v. Richardson, Case No, 6,- 
722. 

a 

Rescission of contract not allowed after the 
purchaser had taken timber from the land, and 
the foreclosure of a mortgage given by him. — 
Ferson v. Sanger, Case No, 4,752. 

§ 3. Hestoring coxtsideration. and pla- 
cing parties in statu quo. 
A party who desires to rescind a contract on. 
the ground of fraud must offer to return the 
thing purchased, whether it be land or personal 
property,— Murphy v. McVicker, Case No. 9,951- 

On the rescission of the sale of timber lands, 
the purchaser who had not realized from the 
sale of timber cut by him was required to file- 
a bond to pay the amount as soon as collected. 
— Doggett v, Emerson, Case No. 3,962. 

Where a conveyance is set aside for gross- 
misrei>resentations and deceit, interest is to be 
paid on the money refunded from the time it 
was received, without demand, — ^Doggett v. 
Emerson, Case No. 3,962. 

§ 4. Effect of cancellation. 

The cancellation of a bond does not per se 
destroy it when it is canceled through fraud or 
evident mistake, but it may be declared upon as 
a good and subsisting obligation.- United States- 
V- Williams, Case No. 16,724. 



II. PROCEEDINGS AND KELIEF. 

§ 5. Jurisdiction. 

A court of equity has jurisdiction of a suit 
by heirs to set aside a deed from their an- 
cestor, as obtained by undue influence, or as- 
being taken in trust for his maintenance, and, 
after his death, for the benefit of the heirs- — 
Harding v. Wheaton, Case No. 6,051. 

A proceeding under the jurisprudence of 
liomsiana to cause the erasure of a mortgage 
is properly instituted in the court of the parish, 
where the premises lie,— New Orleans Nat. 
Banking Ass'n t. Adams, Case No. 10,184. 

§ 6. Ziimita-tions and lacbes. 

Long acquiescence and lapse of time is a good 
ground against permitting a deed to be impeach- 
ed as fraudulent,— Sullivan t. Sullivan, Case No. 

A delay of two years after completion of an 
alleged fraudulent sale of land, and of one year 
after discovery of the fraud AcZcf no bar to a 
suit for rescission.— Smith v. Babcock, Case No. 
13,009- 

A bill to set aside a deed for duress dismissed 
where there was a delay of 12 years, and de- 
fendant had made valuable improvements. — 
aiurphy V. Paynter, Case No. 9,952. 
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Sis years' delay in bringing suit to set aside 
a sale for fraud, Jidd sufficient to bar relief. — 
Johns V. Slack, Case No. 7.363. 



The occupation of premises for nearly six 
years without complaint is a strong circum- 
stance disproving a material mistake or proof 
of negligence in seeking relief. — ^Person v. San- 
ger, Case No. 4,752. 

§ 7. Parties. 

In a suit to rescind a sale of lands, one of the 
purchasers may be joined as plaintifE though he 
has since released his interest to the others. — 
Mason v. Crosby, Case No. 9,234. 

In a suit to rescind a sale of lands, if all the 
parties to the conveyance are made respond- 
ents, it is no objection to a recovery on the 
merits that some who had an equity in the land 
are not joined.— ilason v. Crosby, Case No. 9,- 
234. 

§ 8. Pleadingr. 

A bill to cancel an agreement is defective 
which does not bring the proper parties before 
the court, and alleges mistake, without fraud, as 
a ground for relief. — Carter v. Swift, Case No. 
2,479. 

A bill charging falsehood and fraud in a sale, 
and alleging exaggeration of the quantitj' of 
timber on the land, niay contain enough to justi- 
fy rescission for gross mistake in quantitj-, with- 
out setting up the latter as a specific and separ- 
ate cause; but it is better to plead such cause 
independently.— Smith v. Babeoek, Case No. 13,- 
000. 

Fraud must be clearly alleged and satisfac- 
torily proved in order to set aside a deed there- 
for after 20 years. — ^Lenox v. Notrehe, Case No, 
8,246e. 

It is no objection to a bill filed to set aside 
an assignment of a mortgage given in payment 
of a debt, and to recover a debt, that it does not 
contain an offer to reassign the mortgage. — 
Pagan v. Sparks, Case No. 10,659. 

A bill to rescind a deed, when filed after con- 
siderable lapse of time, must state sufficient 
reasons for the delay, where there has been a 
material change in the character or value of the 
property.- Fisher v. Boody, Case No. 4,814. 

Lying by, and acquiescence, may be sufficient 
to induce the court to refuse to rescind a deed, 
though not pleaded as a bar.—Fisher v. Boody, 
Case No. 4,814. 

§ 9. Evidence. 

In a suit for re.-^cission, the person most ben- 
efited by the sale is to be suspected of fraud, if 
a fraud were actually committed. — Smith v. 
Babcock, Case No. 13,009. 

A party seeking to set aside a contract on the 
ground of misrepresentation and concealment 
has the burden of showing the same. — ^Teakle v. 
Bailey, Case No. 13,811. 

§ 10. Judgment or decree. 

A conveyance obtained by undue influence 
may be allowed to stand as security for actual 
advances and charges, and set aside as to all 
other purposes, on account of imposition. — ^Hard- 
ing V. Wheaton, Case No. 6,051. 

CAPIAS. 

See "Criminal Law," § 39a. 

CAPITAL. 

Of banks, see '^anks and Banking," § 4. 
Of corporations in general, see "Corporations," 
§§ 1&-20. 



See "Shipping." 
Fed.Gas.Dir 
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CARRIERS. 

I. CONTROL AND REGULATION OF COM- 
■ MON CARRIERS. 

§ 1, In general. 

n. CARRLi^GE OP GOODS. 

§ 2, Bills Of lading, shipping receipts, and 
special contracts— Construction and operation 

of bill of lading. § 3, Negotiability and 

transfer of .bill of lading. § 4, Receipts 

for goods. § 5, Contracts for transpor- 
tation of goods. § 6, Custody and control of 
goods. § 7, Transportation and delivery — 

Route. § 8, To whom delivery may be 

made. § 9, Place of delivery. § 10, 

Notice to consignee. § 11, What consti- 
tutes delivery. § 12, Failure or refusal 

of consignee to receive goods. § 13, 

Liability for failure to deliver. § 14, Lia- 
bility for misdelivery. § 15, Actions for 

failure to deliver. § 16, Delay in transporta- 
tion or delivery. § 17, Loss or injury to 

goods— Care required of carrier. § 18, 

Character and value of goods. § 19, Con- 
dition of goods. § 20, Defective pack- 
ing. § 20a, Commencement of liability. 

§ 21, Termination of liability- § 22, 

Act of God or vis major. § 23, Inherent 

defects in goods. § 24, Contributory 

negligence of owner. § 25, Actions for 

loss or injury. § 26, Carrier as warehouse- 
man. § 27. Limitation of liability— Liabilities 

subject to limitation. § 28, Mode or form 

of limitation. § 29, Assent of consignor 

or owner. § 30, Operation and effect of 

limitation in genera!. § 31, Limitation 

of amount of liability. § 32, Limitation 

of liability as ground of defense. § 33, Con- 
necting carriers — Duties and liabilities in 

general. § 34, Contracts for through 

transportation. § 35, Actions against 

connecting carriers. § 36, Charges and Hen. 

ni. CARRIAGE OF LIVE STOCK. 

§ 37, Duties and liabilities of carriers in 
general. 

IV. CARRIAGE OP PASSENGERS. 

§ 38, Relation between carrier and passen- 
ger. § 39, Fares, tickets, and special con- 
tracts. §§ 40, 41, Personal injuries— Care re- 
quired of carrier in general. § 42, Acts 

or omissions of carriers' employes. § 43, 

Sufficiency and safety of means of transpor- 
tation. § 44, Who liable for injuries. § 

45, Management of conveyance. § 46, 

Actions for injuries. § 47, Contributory 

negligence of person injured. § 48, Ejection 
of passengers and intruders. § 49, Passen- 
gers' effects— What constitutes personal bag- 
gage. § 50, Loss or injury. § 51, 

Actions for loss. § 52, Sleeping cars. 

Loss, of cargo as damages in collision cases, see 
"Collision," §§ 143, 144. 



of freight as damages in collision cases, sec 

"Collision," § 145. 

Right to maintain suit for damages, see "Ad- 
miralty," § 51. 

Unlawful carrying of mail matter, see "Post 
Oflice," § 16. 

I. CONTROL AND BSGUI.ATION OF 
COMMON CAKBrSBS. 

§ 1. In general. 

No person is a common carrier who is not a 
cai-rier for hire, though the compensation need 
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not be a fixed sum. — Citizens' Bank v. Nan- 
tucket Steamboat Co., Case No. 2,730. 

There is no difference in point of law between 
common carriers on land and common carriers 
by water.— King r. Shepherd, Case No. 7,804. 

Owners of ships which are employed in trans- 
porting goods for hire are common carriers. — 
The Gold Hunter, Case No. 5,513. 

Carriers by water on the Mississippi river are 
subject to- the full liability of common carriers. 
—The Keokuk, Case No. 7,721. 

Transportation of money for an express com- 
pany, under a special contract, does not make 
a railroad company a common carrier thereof. — 
Kuter V. Michigan Cent. B. Co., Case No. 7,955. 

A charter requiring a railroad company to 
transport "all merchandise and property" does 
not oblige it to become a common carrier of 
money. — Kuter v. Michigan Cent. E. Co., Case 
No. 7,955. 

The transportation of passengers or of mer- 
chandise by common carriers does not neces- 
sarily imply that the owners are not common 
carriers of bank notes or specie. — Citizens' Bank 
V. Nantucket Steamboat Co., Case No. 2,730. 

H. CARRIAGE or GOODS. 

See, also, post, §§ 37, 40-51. 

Bills of lading of goods carried by water, see 
"Shipping," §§ 136-141. 

Carriage of goods by vessels, see "Shipping," g§ 
128-193. 

Measure of damages for injury or loss of prop- 
erty shipped, see "Damages," § 10. 

Ownership of goods shipped, see "Sales," § 31. 

§2. Bills of lading, shipping receipts, 
and special contracts — Construc- 
tion and operation o£ till of lad- 
ing. 
The words "in good order and well-condition- 
ed," in a bill of lading of bales of cotton, have 
reference only to external condition. — Brad- 
street v. Heran, Case No. 1,792a. 

A custom founded upou a constant departure 
from the terms of bills of lading used in the 
trade is not available to control a bill of lading. 
— Bazin v. Liverpool & P. S. S. Co., Case No. 
1,152. 

A bill of lading is conclusive to establish the 
articles shipped unless fraud or mistake is 
shown. — ^Backus v. The Marengo, Case No. 712. 

The bill of lading is prima facie evidence that 
the goods were shipped in good condition. — 
Turner v. The Black Warrior, Case No. 14,253. 

The statement "shipped in apparent good or- 
der and condition five cases of merchandise, 
value and contents unknown," has reference 
only to externa! condition. — ^The California, 
Case No. 2,314. 

A bill of lading in the usual form is a mere 
receipt for goods, and a different contract may 
be shown by parol. — Knox v. The Ninetta, Case 
No. 7,912. 

A bill of lading considered as a receipt may be 
controlled or contradicted by parol evidence. — 
Cafiero v. Welsh, Case No. 2,286. 

A bill of lading is both a receipt and a con- 
tract. As a receipt, it may be explained by 
parol, but not as a contract. — Goodrich v. Nor- 
ris. Case No. 5,545. 

Parol evidence is admissible to show a mis- 
take in the statement of the quantity of goods 
received. — Goodrich v. Norris, Case No. 5,545. 

Parol evidence is admissible to explain or 
rectify statements in the bill respecting the 
condition of the goods at the time of loading, 
as between the original parties, but not as 
against consignees who have made advances up- 



on the faith of such statements, irrespective of 
the amount.— Bradstreet v. Heran, Cases Nos. 
1,792, 1,792a. 

Where the owner successfully repudiates a 
bill of lading, he cannot at the same time, set 
it up as merging a prior contract. — The Edwin, 
Case No. 4,300. 

The words "contents unknown" merely re- 
quire the sliipper to prove that the goods were 
actually laden on board, not that they were in 
good condition when shipped.— English v. Ocean 
Steam Nav. Co., Cases Nos. 4,490, 4,490a. 

A bill of lading, consigning the cargo to a cer- 
tain person, does not preclude the court from 
ascertaining the true ownership of the property 
by other evidence.— Two Hundred and Sixty 
Hogsheads of Molasses, Case No. 14,296. 

?3. Negotiability and transfer of 

bill of lading. 

Act Pa. Sept. 24, 1866, making bills of ladmg 
negotiable, does not enable a wrongful taker to 
pass a good title.— Bank v. Shaw, Case No. 843. 

Purchasers of a bill of lading, who have rea- 
son to believe that the seller held it as security 
merelv, acquire no better title. — ^Bank v. Shaw, 
Case No. 843. 

The indorsement of a bill of lading, unless 
made for value, or as security, does not pass the 
right of property in the goods.— United States v. 
Delaware Ins. Co., Case No. 14,942. 

The indorsement of a bill of lading transfers 
all the legal right in the property to the indorsee, 
as against a consignee who did not have prior 
possession.— Ryberg v. Snell, Cases Nos. 12,189, 
12,190. 

The deliverv of a bill of lading amounts to a 
transfer of the property subject to the right of 
the seller if the consideration be not paid to re- 
claim the property before it comes into the ac- 
tual possession of the purchaser. — Walter v. 
Boss, Case No. 17,122. 

The assignment of a bill of lading passes the 
property in the goods, and advances subsequent- 
ly made to the consignor on the transmission of 
the goods are not a lien on them.— Curry v. Roul- 
stone. Case No. 3,497. 

Transfer of a bill of lading, as a mere collat- 
eral to previous obligations, without anything 
advanced, given up, or lost on the part of the 
transferee, does not affect the right of stoppage 
in transitu.— Lesassier v. The Southwestern, Case 
No. 8,274. 

One who acquires bill of lading from rightful 
holder, though through his negligence, can pass 
good title to innocent purchaser.— Bank v. Shaw, 
Case No. 843. 

A bona fide holder of a draft drawn against 
goods shipped, with bill of lading attached, has 
a lien upon the goods in the hands of the con- 
signee, to whom the consignor is indebted on 
general account. — Lee v. Bowen, Case No. 8,183. 

The assignee of a bill of lading is unaffected 
bv a usage between the consignor and carrier in 
reference to delivery, contrary to the terms of 
the contract, of which he has no notice. — ^Myrick 
V. Michigan Cent. R. Co., Case No. 10,001. 

Although the bona fide holder of a bill of lad- 
ing is entitled to the proceeds, the consignee has 
the right to deduct his commissions, and also the 
charges and insurance advanced by him. — ^WoJf 
V. Smythe, Case No. 17,928. 

§ 4. — Receipts for goods. 

Shipping receipts lield to constitute through 
contracts, by which the carrier was liable for 
the proper transportation of the articles beyond 
the line of its own road.— Myrick v. Michigan 
Cent. R. Co., Case No. 10,001. 

The words in a receipt "received in good or- 
der" make a prima facie case, but may be ex- 
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plained or contradicted by the carrier.— Seller 
V. The Pacific, Case No. 12,644. 

. As between the original parties, the carrier 
may show that the property receipted for was 
not all received by it.— The J. W. Brown, Case 
No. 7,590. 

^ 5. — Contracts . for transportation 
of g^oods. 

A freight bill is a contract, and its efEect can- 
not be varied by parol evidence. — ^Dixon v. Co- 
lumbus & I. R. Co., Case No. 3,929. 

A freight bill ending "Acc't Henry Dixon," 
and signed "W. T. Noell & Co., Agents," may 
be construed as made to Henry Dixon, he being 
in fact the consignee. — Dixon v. Columbus & 1. 
E. Co., Case No. 3,929. 

The carrier may, by contract with the shipper, 
secure to itself, in ease of damage or loss for 
which it is liable, the benefit of any insurance 
to be effected by the shipper.— Phoenix Ins. Co. 
v. Erie & W. Transp. Co., Case No. 11,112. 

% 6. Custody and control of goods. 

- A carrier in possession may maintain a suit to 
recover damages to the goods transported, re- 
sulting from the wrongful act of a stranger. — 
Hovey v. The Sarah E. Brown, Case No. 6,744. 

The liability of a carrier is not diminished by 
the absence of a bill of lading, and his right to 
recover for damage to cargo depends upon his 
possession as a carrier at Sie time of the acel- 
■dent.— The General McCuUum, Case No. 5,318. 

A carrier from whom - negotiable notes have 
been stolen, who has paid meir value to tJieir 
•owner, may recover the same from a person 
to whom the thief transferred them after ma- 
turity.— United States V. Vermilye, Case No. 16,- 
^18. 

See, also, post, § 26. 

■§ 7. Transportation and delivery— Route. 

See, also, post, §§ 16, 33-35. 

Where goods were to be shipped by water, 
the mere transshipment by rail and deposit in 
warehouse, subject to charges, and without no- 
tice to the consignee, is not a conversion enti- 
tling him to recover the full value. — Howe v. 
The Lexington, Case No. 6,767a, 

■§ 8. — i. To tirlioni delivery may Tie made. 

A person who obtained possession of a note 
"by fraud changed its time of payment, and, im- 
personating the maker, sent it by express to the 
payee bank for discount, and received through 
the express company the proceeds, addressed to 
the maker. Sela, that the express company was 
not liable to the bank.— Norwalk Bank v. Ad- 
ams Exp. Co., Case No. 10,354. 

■§ 9. -— Place of delivery. 

A usage to deliver ^oods consigned to a partic- 
ular person, though in different parcels, at one 
place, will relieve the carrier from his responsi- 
bility as insurer, where he offers to make such 
■delivery, but the consignee claims the right to 
require a delivery at different places. — ^The Rieh- 
■mond, Case No. 11,796. 

Long-established, uniform, and well-known 
usage as to the mode of delivery will be consid- 
ered as a part of the contract of the carrier. — 
The Richmond, Case No. 11,796. 

^10. — — Notice to consignee. 

Under a bill of lading silent as to the method 
•of delivery, the carrier must at least give notice 
of the time and place of unlading, or the place of 
•deposit, — Howe v. The Lexington, Case No. 
0,767a. 

A usage or custom, to excuse such notice, must 
be BO clear and notorious as to afford a presump- 
tion that all parties act^d with an understand- 
ing of its character and application. — ^Howe v. 
The Lexington, Case No. 6,767a. 
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§ II'. "What constitutes delivery. 

Delivery is completed when there is nothing 
left to be done to finish the transportation. — 
Hall V. Nashville & C. E. Co., Case No. 5,940. 

§ 12. -—'^ Failure or refnsal of con- 
signee to receive goods. 

A carrier is justified in selling goods which the 
consignee refused to receive on their arriving 
damaged and in a perishable condition from 
causes for which he is not responsible. — ^The 
Bobolink, Case No. 1,588. 

§ 13. ^— IiiaLility for failure to deliv- 
er. 

The common-law rule of liability as to per- 
sonal delivery is not applicable to steamers and 
railroads having a regular time of arrival and 
departure.— Binford v. The Virginia, Case No. 
1,412. 

A carrier, upon delivery of only a part of goods 
shipped under one complete contract, is only lia- 
ble for the part not delivered, unless the con- 
signee, within a reasonable time after discovering 
the defect, tenders tbie goods already delivered. — 
Conner v. The Sarah Sands, Case No. 3,115. 

Where part of the goods delivered are destroy- 
ed by fire, the consignee should in like manner; 
tender the part not destroyed. — Conner v. The 
Sarah Sands, Case No. 3,115. 

The carrier is not liable to the shipper for a 
deficiency from the ajnount receipted for where 
it has delivered to the consignee all of the prop- 
erty received for shipment. — ^The J. W. Brown, 
Case No. 7,590. 

The fact that the shipper gave an order to 
warehousemen for the cargo, and then settled 
with them on the faith of the bill of lading, does 
not change the rule.— The J. W. Brown, Case 
No. 7,590. 

§ 14. — Iiialiility for misdelivery. 

Common carriers are liable for a loss caused 
by a wrongful delivery of goods.— The Huntress, 
Case No. 6,914. 

Where a misdelivery is caused by the failure 
of the owner to properly mark the goods, or to 
present them to the carrier or his servant, the 
carrier, if without fault, is not liable. — ^The Hun- 
tress, Case No. 6,914. 

The carrier is responsible where he delivers 
the goods to the wrong person, though by mis- 
take or imposition. — ^The Santee, Case No. 12,- 
328. 

Express company Jield not liable for delivery 
by the agent of a railroad company, who was 
also its agent, of goods shipped by freight, and 
consigned to the shipper, but marked upon the 
railroad receipt to be delivered to another, 
against whom a draft was drawn and sent to the 
agent by express, with tiie receipt, for collection. 
—Bland v. Southern Exp. Co., Case No. 1,526. 

§15. — Actions for failure to deliver. 

The carrier cannot, of his own motion, set up 
title in a third person in defense to an action for 
nondelivery to the shipper or his consignee; but 
he may set up a delivery to the real owner, 
upon demand made or suit brought by him. — 
Rosenfield v. Express Co., Case No. 12,060. 

The delivery by the carrier to the actual own- 
er is a good defense to an action by lie shipper, 
who had no title.— The Idaho, Cases Nos. 6,997, 
6,998. 

The burden of proof is on the shipper or own- 
er to show nondelivery of the goods. — The Fal- 
con, Case No. 4,617. 

The shipper of grain, who takes no bill of lad- 
ing, is bound, in an action for short delivery, to 
prove the amount delivered to the carrier. — ^Man- 
ning V. Hoover, Case No. 9,044. 

Where the bill of lading of goods specifies that 
they are to be delivered to A. or B., in an action 
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for noudolivory it is not enough to slio^v nonde- 
livery to A.— The Falcon, Case No. rl,617. 

In a suit against a carrier, by the shipper or 
consignee, for nondelivery, plaintiffs can only re- 
cover nominal damages, where they have re- 
ceived the goods or their value from a third per- 
son, to whom thev were delivered.— Rosenfield 
V. Express Co., Case No. 12,000. 

The damages for refusal by a carrier to deliv- 
er goods to the owner is the differenc-e in market 
price at the time of the demand and at the ac- 
tual delivery.— Schmidt v. The Pennsylvania, 
Case No. 12,464. 

The measure of damages for nondelivery of 
goods is their current value at the port of desti- 
nation at the time when the goods ought to have 
been delivered, with interest from that time. — 
The Gold Hunter, Case No. 5,513; Greenway v. 
The GriflBn, Id. 5,T89. 

The measure of damages for the refusal to 
transport goods at an. agreed price is the differ- 
ence in value of the same at the ports of ship- 
ment and delivery, less the agreed freight, and 
other necessary charges of transportation. — Har- 
vey V. Grand Trunk Ry. Co., Case No. 6,180. 

The measure of damages for not transporting 
unmanufactured lumber intended for specific 
manufacture by the owner is the price that the 
same would bring at the place of dcliveiy when 
so manufactured, less its cost, including trans- 
portation, with interest from the time of the re- 
fusal to so transport the lumber. — Harvey v. 
Grand Trunk Ry. Co., Cai^e No. 0,181. 

§ 16. Delay in transportation or deliv- 
ery. 



A carrier is obliged to deliver the property \ 
placed in his charge within a reasonable time, j 
the determination of which depends upon the 
special circumstance. — Broadwell v. Butler, Case I 
No. 1,910. ; 

A carrier is liable for damages caused by the j 
delay in delivering an unmarked case of goods, 
whose outer covering, properly marked, was re- 
moved while ill its custody, where the consignee j 
made repeated demands therefor. — ^Rowe v. The 
City of Dublin, Case No. 12,094. | 

A common carrier is liable for any interrup- 1 
(ion to the transit of goods caused by a strike i 
of its employes, which Qceasions loss to the own- , 
ers. — Sherman v. Pennsylvania R. Co., Case No. 
12,7G9. I 

A carrier's undertaking to deliver goods within j 
a specified time is excused only by act of God ' 
or the public enemy. — ^Broadwell v. Butler, Case 
No. 1,910. 

Xhe subsidence of water in the Ohio river, pre- 1 
venting a boat from passing up the falls, will not j 
excuse failure to deliver within a reasonable 
time.— Broadwell v. Butler, Case No. 1,910. 

But proof of a usage, long established, uniform , 
and well known, to wait for a rise in the water, | 
will excuse failure to deliver within a reasonable 
time. — Broadwell v. Butler, Case No. 1,910. : 

Method of ascertaining damages for delay in | 
the arrival of goods shipped, where there was no j 
market quotation on the day on which the goods 
should have arrived. — The Colon. Case No. 3.025. i 

Where the season for the sale of the goods ! 
has passed, a carrier responsible for the delay in 
delivering them is liable for damages occasioned 
thereby, and the diminution in value is properly i 
chargeable as an item of damage. — Rowe v. The 
City of Dublin, Case No. 12,094. 

§ 17. Iioss or injury to goods — Care re- 
quired of carrier. 

See, also, post, §§ 27-35. 

If the circumstances under which property is 
received relieved from the responsibility of com- 
mon carriers, there is yet au implied contract 



for ordinary care. — Knter v. Michigan Cent. R. 
Co., Case No. 7,955. 

When tlie question of diligence arises at all,- 
the carrier is bound, like other bailees for hire, 
warehouseman, or Avharfingers, to the exercise- 
of due diligence only. — Binford v. The Virginia,. 
Case No. 1,412. 

§ 18. ~^ Cliaracter and valne of goods. 
If coin is so packed as to deceive the carrier 
as to the contents of the package, he is not 
liable as a common carrier. But. if there is 
anything from which he might infer that the 
box contains money, he is bound to inquire in 
regard to it. — Kuter v. Michigan Cent. R. Co.> 
Case No. 7,955. 

The company is liable for the exercise of 
ordinary care only, where a package of money 
is delivered to it without any express or implied 
notice of its contents.— St. John v. Southern 
Exp. Co., Case No. 12,228. 

A carrier is responsible for loss of jewelry 
when he makes no inquiry as to the contents of 
the package, and the shipper had no notice of 
a rule requiring such a disclosure. — Fellows v. 
The Orescent City, Case No. 4,721a. 

A common carrier is not, under all circum- 
stances, entitled to know the contents of pack- 
ages tendered for carriage, and a mere failure 
to ascertain whether the package contains any- 
thing dangerous, there being no reasonable 
ground for suspicion, does not of- itself consti- 
I tute negligence. — ^Parrott v. Barney, Case No. 
10,773. 

§ 19. . Condition of goods. 

A bill of lading acknowledging receipt, in 
good order and condition, of casks containing 
bristles, covered with matting, "weight and con- 
tents unknown," is no admission as to the con- 
dition of the goods beyond that visible to the 
eye or apparent from handling. — ^The Colunibo, 
Case No. 3,040. 



In such case the burden is on the shipper to 
prove the contents, and their condition at the 
time of shipment. — The Oolumbo, Case No. 3,- 
040. 

Other wi.=!e. where the external covering is 
damaged when delivered, so as to account for 
an injury to the contents.— The Columbo, Case 
No. 3,040. 

§ 20. Defective packing. 

A ean'ier receiving goods improperly packed 
is bound to stow them with reference to their 
condition.^rhe David and Caroline, Case No. 
3,593. 

It. is not sufficient for the carrier to show 
.merely that the packages were insufficient and 
that the defect was not discovered by him, but 
he must show that the loss actually resulted 
from such insufficiency and from no fault of 
his.— Zerega v. Poppe, Case No. 18,213. 

Damage to ribbons from discoloring held caus- 
ed by dampness when packed, where the various 
coverings were in perfect condition when de- 
livered. — Ordt v. Ocean Steam Nav. Co., Case 
No. 10,551. 

A recital in a bill of lading that the goods 
were received in good r .ler may be contradicted 
by showing that the cask, ease, etc., in which 
they were packed was insufficient, and the injury 
to the goods was caused thereby.— Zeroga v. 
Poppe, Case No. 18,213. 

The words "in good order and condition" ex- 
tend only to apparent external condition, and 
the carrier may show that the package, etc., 
was secretly defective. — The Olbers, Case No. 
10,477; The Oriflamme, Id. 10,571. 

But such words are* sufficient to throw the 
burden upon the carrier to show secret defects 
to relieve himself from liability.— The Ori- 
flamme, Case No. 10,571. 
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Goods shipped under a bill of lading contain- 
ing the clause "weight, contents, and value un- 
known," found to be injured, after delivery on 
the opening of the cases in which they were 
shipped, will be presumed to have been properly 
packed, in the absence of evidence to the con- 
trary.— English V. Ocean Steam Nav, Co., Cases 
Nos. 4,490, 4,490a. 

Shippers of merchandise, of large experience, 
in the absence of evidence to the contrary, are 
presumed to use the best method of packing the 
same for tlie particular kind of carriage.— The 
Moravian, Case No. 9,789. 

§20a. Commencement of lialiility. 

The carrier is liable for goods from the time 
they are shipped, although the bill of lading may 
be actually signed subsequent to the loss. — 
Snow V. Carruth, Case No. 13,144. 

§21, Termination of liability. 

A carrier's liability ceases when he has de- 
livered the goods, according to the bill of lading. 
—The Tybee, Case No. 14,304. 

The liability as carrier continues after arrival 
of goods, notwithstanding restrictions in bill of 
lading, if the carrier fails to give notice of ar- 
rival.—Ayres v. Western E. Corp., Case No. 
689. 

A carrier stowing goods in his warehouse, 
without notifying the consignee of their arrival, 
Tcmains liable as a carrier until the consignee 
learns the fact from some source; and, if the 
goods are injured before such notice, the carrier 
is liable, though tlie consignee afterwards re- 
fuses to take them.— The Mary Washington, 
Case No. 9,229. 

. The fact that a carrier is accustomed to store 
goods in his warehouse until the consignee 
learns from the consignor of their arrival does 
not excuse tlie carrier from himself notifying 
the consignee, where it is not shown that the 
consignor knew of the practice.— The Mary 
Washington, Case No. 9,229. 

% 22. Act of God or vis major. 

The "act of God" which excuses the carrier 
from liability must be the immediate and dis- 
tinct result of providential events, sudden or 
overwhelming: in their character, which human 
■sagacity could not foresee, or human force pre- 
vent— Tompkins v. The Dutchess of Ulster, 
■Case No. 14,087a. 

The carrier is liable if he negligently expose 
property to capture by a public enemy, in con- 
sequence of which it is captured and destroyed. 
— Caldwell v. Sonthern Exp. Co., Case No. 2,- 
303. 

Wliere liquors in tlie hands of a carrier for 
transportation are seized, forfeited, and destroy- 
ed in conformitj' to the state law, the shipper 
cannot recover of the carrier. — Wells v. Maine 
S. S. Co., Case No. 17,401. 

In the absence of a special contract, the car- 
rier can only relieve himself from liability for 
injury to goods by proving that it was the re- 
sult of some natural and inevitable necessity 
superior to all human agency or control, or of 
a force exerted by a public enemy.— The Ze- 
'nobia, Case No. 18,209. 

§ 23. — ' In^ierent defects in goods. 

The carrier is liable for a want of proper care 
.and skill in guarding against damages or de- 
terioration arising from the nature of the goods 
or of the voyage.— The Invincible, Case No. 7,- 
■056. 

A shipper of lard in the summer months takes 
the risk of damage occasioned by the excessively 
hot weather, unless some neglect or fault can 
be charged upon the carrier contributing to the 
loss.— Nelson v. WoodrufE, Case No. 10,117. 
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§ 24. — Contributory negligence of 
OTffner. 

Carriers are not liable for damage to goods 
resulting from the act of the owner. — Choate v. 
Crowninshield, Case No. 2,691. 

Where damages to goods are attributable 
partly to the fault of the carrier, and partly to 
the fault of the shipper, the loss will be equally 
divided, where it is impossible to ascertain for 
what proportion each is responsible. — Snow v. 
Carruth, Case No. 18,144. 

§ 25. — - Actions for loss or injury. 

The owner may recover for injury to goods in 
transportation, discovered after delivery to him, 
though he sells them before making a claim 
against the carrier, and without giving it oppor- 
tunity to inspect them, — ^The Elmira Shepherd, 
Case No. 4,418. 

The carrier's liability for damages is not af- 
fected by the conduct of the consignee in hold- 
ing damaged goods.— The Compta, Case No. 3,- 
070. 

One who sells goods on credit cannot maintain 
an action against the carrier for their loss. In 
shipping, he acts as agent of the purchaser. — 
Blum V. The Caddo, Case No. 1,573. 

The signing of a bill of lading, after damage 
to the cargo, will not increase the liability of 
the carrier. — ^The Edwin, Case No. 4,300. 

Carrier has burden of showing how loss oc- 
curred.— The Bay State, Case No. 1.148; Bazin 
V. Liverpool & P. S. S. Co., Id. 1,152. 

The recitals, "shipped in good order and con- 
dition"; "quality, condition, and contents un- 
known"; "not accountable for breakage," — are 
only evidence of external condition, and the 
shipper must show that internal injuries were 
caused by the negligence of the carrier. — ^The 
Moravian, Case No. 9,789. 

The burden of proving breach of duty by the 
carrier, whether it be alleged as a malfeasance 
or a nonfeasance, is upon the party alleging it. 
— ^Dixon V. Columbus & I. B. Co., Case No. 3,- 
029. 

The fact that cases of goods were in good 

order when received, and broken when delivered, 

casts the burden on the carrier to show how the 

! injury occurred. — ^The Moravian, Case No. 9,- 

789. 

! AVhere there are no exceptions in a bill of 
lading, the carrier has the burden of explaining 
tlie cause of injurj' to the goods, which were re- 
ceived in good order. — ^Nordlinger v. The Cath- 
erina. Case No, 10,293. 

Wliere goods are lost after receipt by the car- 
rier, and before delivery, presumption is that it 
was occasioned by the carrier's neglect. — Choate 
V. Crowninshield, Case No. 2,691. 

A presumption of want of proper care or dili- 
gence does not arise from the fact of nonde- 
livery. — ^Brown v. The Elvira Harbeck, Case No. 
2,005. 

An acknowledgment that the goods were ship- 
ped in good condition raises an inference that an 
injury subsequently discovered arose from a 
cause for which the carrier is responsible. — 
Dill V. The Colombo, Case No. 3,910a; English 
V. Ocean ^team Nav. Co., Id. 4,490, 4,490a, 

Evidence showing that the injury would not 
have resulted in the common course of events, 
with proper care, in the absence of explanation, 
proves it to have been caused by negligence. — 
The Moravian, Case No. 9,789. 

Damages recoverable for injuries to goods 
while in the hands of a carrier held to be the 
difference in market value between the sound 
and damaged goods at the place of delivery, to- 
gether with the expenses of appraisers and 
wardens, called under the custom of the place 
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to ascertain the amount. — Pendall v. Eench, 
Case No. 10,917. 

A carrier Md personally liable for salvage on 
property loaded on its cars while being trans- 
ported by another across a river on flatboats. — 
Seaman v. Erie Ry. Co., Case No. 12,582. 

The measure of damages for the loss of prop- 
erty shipped is its net value at the point of 
destination, vs'ith interest, deducting freight. — 
"Woodward v. Illinois Cent E. Co., Cases Nos. 
18,006, 18,007. 

The value of goods at place of delivery, with 
interest from the day when they should have 
arrived, is the measure of damages for their 
loss. Anticipated business profits are not al- 
lowed.— Bazin V. Liverpool & P. S. S. Co., Case 
No. 1,152. 

The measure of damages for an injury in 
transit is the difference between the market 
value if sound and the value in the unsound 
condition at the time when goods should have 
been delivered. — ^The Colonel Ledyard, Case No. 
3,027; The Compta, Id. 3,070. 

When the property carried was Confederate 
notes, in case of their loss by the negligence of 
the carrier their value at the close of the war 
when demand was made is the proper measure 
of damages, and interest should be allowed from 
that time.— Caldwell v. Southern Exp, Co., Case 
No. 2,303. 

Consignees can recover of the carrier for loss 
or injury to goods shipped, estimated as at the 
place of delivery, to the extent of advances 
made.— Burritt v. Bench, Case No. 2,201. 

§ 26. Carrier as -n-areliouseiuaii. 

A carrier which keeps a warehouse for the 
storage of goods until called for by the con- 
signee is liable only as a warehouseman for 
goods stored therein after the carriage is ended. 
—White V. Colorado Cent. B. Co., Case No. 17- 
543. 

Where the consignee is not present to receive 
the goods as they are unloaded, pursuant to a 
notice, the carrier is thereafter liable as an 
ordinary bailee for hire. — Salmon Falls Mfg. 
Co. V. The Tangier, Case No. 12,267. 

§ 27. Limitation of liaTiility— Liabilities 
subject to limitation. 

A common carrier may, by special contract, 
limit his common-law liability to that of an 
ordinary bailee for hire, but he cannot exempt 
himself from liability for misconduct or negli- 
gence. — York Mfg. Co. v. Illinois Cent B. Co., 
Case No. 18,143; Earnest v. Express Co., Id. 
4,M8. 

. A common carrier may limit his liability by 
an express agreement so far as the common law 
makes him an insurer, but not for the negli- 
gence of himself or servants.— Seller v. The Pa- 
cific, Case No. 12,644. 

A carrier cannot, by contract, relieve himself 
from responsibility for the negligence of his 
servants, because such a contract is unreason- 
able and contrary to public policy. — ^The Colon, 
Case No. 3,023. 
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The mere taking of a receipt by a drayman 
of the shipper containing the words "not ac- 
countable for contents" does not constitute an 
agreement to limit liability. — Seller v. The Pa- 
cific, Case No. 12,644. 

The shipper is bound by a limitation of the 
carrier's liability, where it is plainly written in 
a printed blank used as a bill of lading, where 
he accepted the same without objection, though 
he neglected to read it. — ^Leitch v. Union R. 
Transp. Co., Case No. 8,224. 

The carrier may limit his common-law responsi- 
bility by special contract with the shipper. — 
Leitch V. Union R. Transp. Co., Case No. 8,224. 



A common carrier may by special contract lim- 
it his common-law liability in ease of fire. — ^Van 
Schaack v. Northern Transp. Co., Case No. 16,- 
876. 

A notice stamped on the bill of lading, "Not 
responsible for rust, breakage," etc., and a 
statement by the receiving clerk to the same 
effect, do not make a specific contract limiting 
the carrier's liability. — Merriman v. The May 
Queen, Case No. 9,481. 

Contracts limiting the common-law liability 
of the carrier are to be strictly construed in 
favor of the shipper. — ^MenzeU v. Chicago & N. 
W. Ry. Co., Case No. 9,429. 

A baggage-transfer company, by conditions 
printed upon receipts given for baggage checks, 
may limit its liability for certain goods, and in 
certain amounts, unless specially agreed other- 
wise. — Hopkins v. Westcott, Case No. 6,692, 

Construction of the words "any article," in a 
clause limiting liability in a receipt given by 
a transfer company for a baggage check. — Hop- 
kins V. Westcott, Case No. 6,692. 

A person who delivers his baggage check to a 
transfer company for delivery to his house, and 
receives a receipt therefor, is chargeable with 
notice of a printed condition therein limiting the 
liabilitj'- of the transfer company in case of loss. 
— Hopluns V. Westcott Case No. 6,692. 

A condition as to "privilege of reshipping," 
does not limit the carrier's responsibility. — ^Broad- 
well V. Butler, Case No. 1,910. 

§ 29. Assent of consignor or ovmev. 

A person employed to construct glass cases 
and superintend their shipment cannot bind the 
owner by a contract limiting the carrier's lia- 
bility for loss from breakage- — ^aierriman v. The 
May Queen, Case No. 9,481. 

The shipper is bound by a limitation of liar 
bility in case of fire contained in a bill of lad- 
ing delivered to the agent or person bringing 
the goods or placed in a box from which the 
shippers were accustomed to obtain bills of lad- 
ing for shipments from time to time made. — 
Van Schaack v. Northern Transp. Co., Case 
No. 16,876. 
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itation in g^eneral. 

An express company which has limited its re- 
sponsibility to ordinary care is not liable for a 
loss caused by the negligence of a railroad which 
carried its freight — Bank of Kentucky v. Ad- 
ams Exp. Co., Case No. 889. 

Under an exemption of loss by "fire or oth- 
er casualty, while in transit" lield, that the com- 
pany was not liable where the goods were burned 
in tie cars by a mob who took possession while 
operations on the road were stopped during a 
strike of the employes. — Sherman v. Pennsylva- 
nia R. Co., Case No. 12,769. 

The exception from fire liability inserted in a 
bill of lading does not excuse the carrier in all 
cases of destruction bv fire. He is, notwith- 
standing, bound to use reasonable care and vigi- 
lance, such as an ordinarily prudent man would 
exercise over his own property. — ^Woodward v, 
Illinois Cent R. Co., Cases Nos. 18,006, 18,007. 

A contract releasing the carrier from damage* 
from "leakage or decay, chafage or breakage^ 
or from any other cause not the result of colli- 
sion of trains," etc.. 7ieM not to apply to loss 
by fire while the goods were stored in the car- 
rier's warehouse. — Meuzell v. Chicago & N. W. 
Ry. Co., Case No. 9,429. 

Under a bill of lading excepting leakage, the 
carrier is not liable for a loss of wine by leak- 
age caused by a latent defect in the cask. — ^The 
Olbers, Case No. 10,477. 

The carrier is liable for loss of oil by leak- 
age caused by tlie casks not being properly wet. 
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where -the bill of lading stipulates for such wet- 
ting, notwithstanding a clause, "Not account- 
able for leakage."— Hunnewell v. Taber, Case 
No. 6,880. 

Though liability for fire is excepted, the car- 
rier is bound to, do all that reasonable and pru- 
dent men could do to prevent the entire de- 
struction of the property after it has caught fire. 
—Woodward v. Illinois Cent. R. Co., Cases Nos. 
18,006, 18,007. 



Though the damage was the result of a clause 
excepted against, the carrier is still liable if it 
could have been avoided by skill and diligence. 
—Turner v. The Black Warrior, Case No. 14,- 
253. 
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§34. Contracts for throngli trans- 
portation. 

A statement in the receipt that the company is 
to forward to the place nearest or most con- 
venient to the destination only, for delivery to 
other parties, who shall complete the transporta- 
tion, on which its liability is to cease, does not 
change its liability where it has arrangements 
for through transportation. — St. John v. South- 
ern Exp. Co., Case No. 12,228. 

A receipt by a carrier for transportation be- 
yond its line, where the whole charge is paid in 
advance, makes out a prima facie case of a 
contract to deliver at the destination. — St. John 
V. Southern Exp. Co., Case No. 12,228. 



— Xiimitation of amount of lia- 
ibility. 

A notice that the express company will not be 
liable for more than $50 on unvalued packages 
will prevent a recovery of a greater sum by a 
shipper, who, with knowledge thereof, failed to 
disdose the value of a package to avoid pay- 
ing a greater rate.— Earnest v. Express Co., 
Case No. 4,248. 

§32. Iiimitation of liability as 

gxonnd of defense. 
Where tie damage is shown to have been 
caused by an excepted peril, the burden is on 
the shipper to prove want of skill or diligence. 
— Tiurner v. The Black Warrior, Case No. 14,- 
253. 

Where plate glass is shipped under a bill o-f 
lading excepting liability for breakage, and the 
cases as delivered are found to contain broken 
glass, the burden is upon the shipper ten prove 
negligence.— The Pereire, Case No. 10,979. 

A printed clause, "not responsible for leak- 
age," in a bill of lading for oil, changes the 
general rule that the acknowledgment of goods 
being received in. good order casts the bm-den 
on tbie carrier of showing wiint of negligence. 
—The Invincible, Case No. 7,055. 

§ 33. Connecting: carriers — Snties and 
liabilities in general. 

A railroad company receiving goods from a 
connecting road is liable to the ovraer for fail- 
ure to deliver them.— Knowles v. Pittsburgh, 
Ft. W. & C. B. Co., Case No. 7,899. 

Each member of a connecting line of carriers 
who receives goods for shipment under a through 
bill of lading is liable for damage, on whatever 
part of the line received. — Harp v. The Grand 
Bra, Case No. 6,084. 

A carrier receiving goods for transportation to 
a point beyond its terminus is not bound to ac- 
count for a loss, where it has delivered at its 
own terminus to a proper person. — Dixon v. 
Columbus & I. E. Co., Case No. 3,929. 

A shipper cannot hold a connecting line re- 
sponsible except through the contract made by 
the original carrier with himself. — St. Louis Ins. 
Go. v. St Louis, v. & T, H. R. Co., Case No. 
12,238. 

The connecting carrier is Tield to the obliga- 
■ tions of a common carrier, subject to the lawful 
restrictions made by the contract with the orig- 
inal carrier. — St. Louis Ins. Co. v. St. Louis, 
Y. & T. H. R. Co., Case No. 12,238. 

A forwarding carrier who pays past freight 
charges, according to usage, may recover the 
amount from the consignee. — ^Monteith v. Kirk- 
patriek. Case No. 9,721. 

Where such forwarding carrier Has no con- 
nection with the previous carriers, it is not lia- 
ble for damage to the goods while in its pos- 
session.— Monteith V. Kirkpatrick, Case No. 9,- 
721, 



§ 35. Actions against connecting 

carriers. 

A carrier receiving goods from a connecting 
carrier under a "Uirough bill of lading may be 
sued primarily for goods lost by her.— Maxwell 
V. The PoweU, Case No. 9,324. 

The burden is upon plaintiff to show that a 
railroad company which received goods for trans- 
portation to a point beyond its terminus under- 
took to carry the whole distance by rail.— Dixon 
v. Columbus & I. R, Co., Case No. 3,929. 

§ 36. Cbarges and lien. 

A carrier,^ in the absence of special conti-act, 
may demand and recover a reasonable sum as 
freight for the transportation of merchandise, 
and no more.— Harvey v. Grand Trunk Ry. Co., 
Case No. 6,180. 

Shipper bound to pay freight only on actual 
weight where freight is to be paid at a certain 
rate per pound, and printed bill of lading has 
written condition "contents and weight un- 
known."— The Andover, Case No. 366. 

The carrier is not bound to uart with the pos- 
session of lie goods or to make actual delivery 
until freight is paid, though the goods must be 
first discharged from the vessel and an oppor- 
tunity_riven to examine them.— One Thousand 
Two Hundred and Sixty-Five Vitrified Pipes, 
Case No. 10,536. 

The consignee is liable for full freight where 
he demands and receives the property before it 
reaches its ultimate destination.^Violett v. Stet- 
tinius. Case No. 16,953. 

Neither party can require of the other, as of 
right, that goods under one bill of lading shall 
be delivered in parcels, on the freight of such 
parcels being separately paid.— One Thousand 
Two Hundred and Sixty-Five Vitrified Pipes, 
Case No. 10,536. 

The right to freight and the lien therefor is 
not affected by a contest between the consignee 
and anotiier as to ownership of the cargo, as 
that a cargo of guano was tortiously taken from 
intervener's land.— Crapo v. The Arctic, Case No. 
3,361. 

Although there is no limit of rate charges in 
its charter, the company can only charge a rea- 
sonable rate, dependent upon the nature of the 
goods, etc.— Camblos v. Philadelphia & E. B. 
Co., No. 2,331. 

A railroad company cannot make the same 
charge for a package made up of separate par- 
cels of goods owned by different persons, but 
consigned to one person as the aggregate of the 
separate parcels. — Camblos v. Philadelphia & E. 
E. Co., Case No. 2,331. 

The stipulation "only half freight to be paid 
for all barrels delivered in a broken state" cov- 
ers all barrels broken when delivered,, though 
some were broken when shipped.^Durkee v. 
Workman, Cases Nos. 4,194, 4,195. 

Under a bill of lading for a certain quantity 
of coal deliverable to M. or his assigns, "he or 
they paying freight for the same at" so much 
per ton, no freight is due until all the coal is 



591 (§ 36) 



CAKKIEKS, IL-IV. 

£Fed. Cass. Digrest.] 

Seventy-Five 



(§ 45) 592 



delivered. — Oue Hundred and 
Tons of Coal, Case No. 10,522. 

A j^Iiipper whom the receiver of a railroad 
company had charged more than the statutory 
rate of freight allowed to sue the receiver in 
the federal court for the excess. — In re McBl- 
rath, Case No. J<,780. 

Evidence of charges for freight two years pre- 
vious to the charges in controversy, for like 
freight, Jield competent upon the question of 
their reasonableness. — Harvey v. Grand Trunk 
R.r. Co., Case No. 6,180. 

Damage to goods may be set up in defense to 
suit for freight.— Bearse v. Hones, Case No. 
1.192. 

The question of the reasonableness of a freight 
charge is for the jurj-.— Camblos v. Philadelphia 
& R. R. Co., Case No. 2,331. 

Cargo is not devested of a hen for freight by 
merely being discharged mto a warehouse, and 
placed with the consignee. — Crapo v. The Arctic, 
Case No. 3,361. 

A contract to settle for freight on coal on the 
10th of the succeeding month by giving a note 
at 60 days is a waiver of the carrier's lien, and 
the contract cannot be rescinded, and a lien 
assorted, before the note is di.shonored. — Sicard 
v. Buffalo, N. Y. & P. Ry. Co., Case No. 12,831. 

A carrier jnay deliver part of a shipment with- 
out impairing bis right to hold the residue for 
freight on the whole cousignment. — Sears v. Four 
Thousand Eight Hundred and Eightv-Five Bags 
of Linseed, Case No. 12,580. 

m. CARBIAGE or r.IVE STOCK. 

^ 37. Duties and liabilities of carriers 
in general. 

Carriers of live stock must provide accommo- 
dations ^vhereby the stock can be safely and 
l)roperIy kept and cared for until a delivery can 
be made to the consignee according to the terms 
of the shipment.— Jlyrick v. Michigan Cent. It. 
Co., Case No. 10.001. 

In the ease of a horse, in apparent good con- 
dition when shipped, delivered in a dying condi- 
tion but without any fractures or external or 
visible injury, the shipper must show some neg- 
ligence of the carrier, to charge him with liabili- 
ty.— Hussey v. The Saragossa, Case No. 6,949. 

IV. CAKRIAGE OP PASSENGERS. 

Carriage of passengers by vessels, see "Ship- 
ping," §§ 194-207. 

Discrimination against passengers by reason of 
race, color, or condition, see "Civil Rights," § 2. 

§ 38. Relation between carrier and pas- 
senger. 

The proprietors of steamboats engaged regu- 
larly in carrying passengers between certjiin 
points are common carriers, and are bound to 
receive all persons on board to whose character 
and conduct there is no reasonable objection. — 
Jencks v. Coleman, Case No. 7,258. 

§ 39. Fares, tickets, and special con- 
tracts. 

The placing of a ticket on the counter of a 
ticket office, after the purchaser has laid doivn 
his money and gone away, is not a delivery. — 
Quigley v. Central Pac. R. Co., Case No. 11,510. 

A check given by a railroad conductor for "one 
continuous passage" to a certain point on taking 
up a ticket which, by its terms, was not trans- 
ferable, is also not transferable. — Cody v. Cen- 
tral Pac. R. Co., Case No. 2,940. 

A passenger traveling on a railroad ticket at 
-a reduced rate, entitling him to a continuous 
trip between two points, has no right to stop 
over at an intermediate .station. — Pierce v. Penn- 
sylvania Co., Case No. 11,14G. 



Printed conditions of a ticket inconsistent with 
a valid oral contract of carriage are not con- 
clusive against the passenger. — Morrison v. The 
John L. Stephens, Case No. 9,847. 

The federal court declined to order its receiver 
to disregard a state statute fixing maximum 
rates for freight and passengers on all the roads 
within the state.— In re McElrath, Case No. 
8,780. 

§§40,41. Personal injuries — Care re- 
quired of carrier in general. 

Common carriei-s of passengers are bound to 
use extraordinary care and diligence, and are 
excused only by i*eason of force or pure acci- 
dent.— The Oriflamme, Case No. 10,572. 

The slightest negligence will render the car- 
rier liable for injury to a passenger if, by the 
exercise of the strictest care or precaution rea- 
sonably within its power, the injury would not 
have been sustained. — Seymour v. Chicago. B. 
& Q. Ry. Co., Case No. 12,685. 

A stage proprietor is not responsible for cas- 
ualties which could not be foreseen nor guardetl 
against.— McKinney v, Neil, Case No. 8,865. 

A railroad company carrying passengers on 
freight trains is under the same obligation to 
carry them safely as if they were on regular 
passenger trains,— Hazard v. Chicago, B. & Q. 
R. Co., Case No. 6,275. 

§ 42. — — Acts or omissions of carriers' 
employes. 

The proprietor of a steamboat is liable for per- 
sonal injiiries maliciously inflicted upon a pas- 
senger by its clerk while collecting fares, arising 
out of a dispute in regard to payment, irrespec- 
tive of the merits of such dispute, though the act 
of the 'clerk was not authorized by such proprie- 
tor.— Pendleton V. Kinsley, Case No. 10,922. 

The failure of tlie stage driver to act with 
skill and prudence will i-ender the proprietor lia- 
ble, though the accident was caused by the reck- 
lessness of the driver of a rival stage line. — Peek 
v. Neil, Case No. 10,892. 

Stage owners are bound to the greatest care; 
and the least neglect or want of skill by the 
driver makes them liable for injuries to a pas- 
senger.— Maury V. Talmadge, Case No. 9,315, 

It is the duty of a stage driver to caution the 
passengers when about to pass over a dangerous 
bridge, or piece of road.— Maury v. Talmadge, , 
Ca.se No. 9,315. 

Proprietor of stagecoach is liable for injury 
to passenger due to intoxication of driver, 
though his reputation previously was of the high- 
est character.— Bis^hop v. Stockton, Case No. 
1,440. 

§ 43. Sufficiency and safety of 

means of transportation. 

A stage proprietor is bound to furnish proper 
coaches, horses, and harness, and a skillful and 
careful driver, and he is liable for the smallest 
degree of negligence in this particular. — ^McKin- 
ney v. Neil, Case No. 8,865. 

A railroad company is bound to construct 
platforms for the safety rather than the conven- 
ience, of its passengers, and is bound to the 
highest degree of care and skill in such construc- 
tion.— Harkey V. Texas & P. Ry. Co., Case No. 
6,065. 

§ 44. "Who liable for injuries. 

A railroad company allowing trains of another 
to run over its track is responsible, as to its own 
passengers, in the same manner as if all the 
trains belonged to itself. — ^Barron v. Illinois Cent. 
R. Co., Case No. 1,053. 

§ 45. ^— Managenient of conveyance. 

Owners of a freight train are liable for care- 
lessness in loading causing injury to a passenger 
on another train.— Curtis v. Central Ry., Case 
No. 3,501. 
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§46. Actions for injuries. 

In the case of injury to a passenger by the 
^carelessness of a stage driver, he may waive the 
tort and sue in assumpsit. — Saltonstall v. Stock- 
ton, Case No. 12,271. 

In the case of injuries by a collision to a pas- 
•senger on a railroad, the burden is on the car- 
rier to show that tiie accident was not caused 
"l)y fault of its servants.— Goble v. Delaware, L. 
& W. K. Co., Case No. 5,4SSa. 

Proof of the upsetting of defendant's stage- 
coach, and injury to the passengers, casts the 
"burden on defendant of showing that he exer- 
cised proper skill and care.— Saltonstall v. Stock- 
ton, Case No. 12,271. 

"VN'here the accident is imputed to the miscon- 
duct of the driver, defendant must show that the 
driver possessed and exercised that degree of 
•skill which competent drivers usually possess, 
and ought to possess to convey passengers with 
■safety and comfort. — Saltonstall v. Stockton, 
Case No. 12,271. 

A contract by passengers with an agent of a 
stage line, limiting the number of passengers for 
the trip, is not admissible in an action for dam- 
ages by a passenger not a party to it, who enter- 
■ed the coach on the way.— JIaury v. Talmadge, 
Case No. 9,315. 

In such case, defendant may prove a general 
custom as to munber of passengers carried, but 
not the practice of its own line. — Maury v. Tal- 
madge, Case No. 9,315. 

The upsetting of a stage is prima facie evi- 
dence of negligence in the proprietor, and the 
jiassenger need not show more. — ^McKinney v. 
-Neil, Case No. 8,865. 

Exemplary damages will be given where an 
injury is caused by great recklessness of the car- 
rier's servants.— Peek v. Neil, Cases Nos. 10,892, 
10,893. 

:§ 4:7. ContriTintory negligence of person 
injured. 

It is not contributory negligence for a passen- 
ser to ride in the smoking ear next to the loco- 
jnotive. — Goble v. Delaware, L. & "W. R, Co., 
■Case No. 5,48Sa. 

A passenger not rightfully in a certain posi- 
tion cannot complain of the absence of the prop- 
•er safeguards. — Hazard v. Chicago, B. & Q. 11. 
Co., Case No. 6,275. 

A passenger cannot recover for injuries in- an 
accident caused by the negligence of the car- 
rier's servants, if he was in a position where a 
prudent man would not have been. — Hazard v. 
Chicago, B. & Q. B. Co., Case No. 6,275. 

The carrier is not liable if the passenger pro- 
ceeds where there is apparent risk of danger, 
■even though guilty of negligence. — Seymour v. 
■Chicago, B. & Q. By. Co., Case No. 12,685. 

Where a passenger is placed in imminent dan- 
ger by the negligence of the carrier's servants, 
and makes an error in judgment in attemirting 
to save himself, the carrier is. nevertheless, lia- 
ble.— Saltonstall V. Stockton, Case No. 12,271. 

:§ 48. Ejection of passengers and intrud- 
ers. 

A carrier may grant exclusive privilege for 
transaction of business on its vehicles, and eject 
A person transacting business without its con- 
sent.— Barney v. The D. R. Martin, Case No. 
1,030. 

The proprietors of a steamboat may exclude 
therefrom one who . takes passage for the pur- 
pose of soliciting passengers for a connecting 
line running in opposition to a line with which 
the steamboat proprietors have a contract to 
■carry passengers through to a distant point. — 
Jeneks v. Coleman, Case No. 7,258. 

Common carriers may inquire into the habits 
and motives of persons ofEering themselves as 



passengers, and exclufle all persons of bad char- 
acter or habits, or those whose objects, are to 
interfere with their interests, or to disturb their 
line of patronage, or who refuse to obey reason- 
able regulations.— Jeneks v. Coleman, Case No. 
7,258.' 

Gamblers and monte men, whose purpose in 
traveling upon a train is to ply their vacation, 
may be excluded.— Thurston v. Union Pac. B. 
Co., Case No. 14,019. 

In an action for wrongful expulsion from a 
train, plaintiff is entitled to recover damages 
for loss of time, expenses while delayed, cost 
of another ticket, and compensation for the in- 
dignity put upon him. — Quigley v- Centi-al Pac. 
R. Co., Case No. 11,510. 

A verdict of §1,052 for wrongful expulsion 
from a train, hck! should be set aside, unless 
plaintiff should elect to reduce his judgment to 
$152.— Quigley v. Central Pac. B. Co., Case No. 
11,510. 

§ 49.. Passengers' efBects — "WTiat consti- 
tutes personal liaggage. 

Valuable laces Jield reasonable apparel and 
baggage, reference being had to the social posi- 
tion and wealth of the plaintiff, the state of 
her health, and the object of her journey to 
this country from abroad.— Fraloffi v. New York 
Cent. «fe H. E. E. Co., Cases, Nos. 5,025, 5,020. 

A gold watch and chain, gold ornaments for 
presents, and American coin are not baggage. 
— ^The Ionic, Case No. 7,059. 

A gold watch and gold spectacles licld neces- 
sary to flie traveler's personal convenience. — 
Walsh V. The H. M. Wright, Case No. 17,115. 

Articles which it is usual for persons to carry 
with them from necessity or convenience or 
amusement, and also money not exceeding a 
reasonable amount, fall within the term "bag- 
gage."— Walsh V. The H. M. Wright, Case No. 
17,115. 

Manuscript books, the property of a student, 
and necessary to the prosecution of his studies, 
are to be regarded as baggage. — Hopkins v. 
Westcott, Case No. 6,692. 

The carrier is not liable for baggage in excess 
of that usually carried by passengers of like 
station, pursuing like journeys. — Fraloff v. New 
York Cent. & H. B. B. Co., Case No. 5,026. 

§ 50. Iioss or injury. 

Where the passenger informed the carrier 
that his trunk contained nothing but clothing, 
whereas it contained a large amount of coin and 
gold ornaments, held, that the carrier was not 
liable for any of the contejits. where it was 
lost. — The Ionic, Case No. 7,059. 

A steamboat is not liable for the loss of jew- 
elry usually worn by a passenger as a part of 
her apparel, but left in her stateroom, in a 
handbag, with other articles of personal use, 
and stolen while she was at supper, — ^The R. E. 
Lee, Case No. 11,690. 

The carrier is not liable for tlie loss of pei-- 
sonal baggage gratuitously carried, tmaccom- 
panied by the owner, in the absence of proof 
of actual negligence or misconduct. — ^Brown v. 
The Elvira Harbeek, Case No. 2,005. 

Whether the baggage accompanies the pas- 
senger or not, the carrier is responsible for its 
safe delivery. — ^The Elvira Harbeek, Case No, 
4,424. 

Where personal baggage, not arriving in time 
to be carried with the passenger, is put on 
board a later vessel, and a bUl of lading given 
therefor, the vessel is liable as on the ordinary 
shipment of goods on freight. — ^The Elvira Har- 
beek, Case No. 4,424. 

A passenger who, by concealment, attempts 
to get valuable articles carried without paying 
the extra rates charged thprefor, cannot reeov- 
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er in ease of loss.— Hellman v. HoUaday, Case 
No. 6,340. 

If the carrier, with knowledge of the fact, 
carries such article as extra baggage,^ on pay- 
ing the usual charges therefor, it is liable for 
a loss.— Hellman v. Holladay, Case No. 6,340. 

Liable for loss of coin in a trunk with wear- 
ing apparel, though it had no notice, where the 
passenger pays for excess baggage. — Baldraff v. 
Camden & A. H. R., Case No. 794. 

§ 51. —— Actions for loss. 

An action for the loss of baggage of a mar- 
ried woman containing her personal effects is 
properly brought in her name. — The State of 
New York, Case No. 13,328. 

The question whether a passenger has car- 
ried an excess of baggage, considering his posi- 
tion in life, and the journey, is one of fact for 
the jury.— Fralofe v. New York Cent. & H. R. 
R. Co., "Case No. 5,026. 

§ 52. Sleeping cars. 

A sleeping-car company is neither liable as a 
common carrier nor as an innkeeper. — ^Blum v. 
Southern Pullman Palace Car Co., Case No. 
1,574. 

A sleeping-car company is liable for a loss, 
caused by its negligence, of articles nsually car- 
ried by a passenger about his person, and of 
money reasonably necessary for traveling ex- 
penses, in failing to take reasonable care to 
prevent thefts. — ^Blum v. Southern Pullman 
Palace Car Co., Case No. 1,574. 

A sleeping-ear company, which furnishes a suit- 
able car with proper connections and in readi- 
ness for a continuous passage, is not liable to a 
passenger therein for the failure of a connect- 
ing line to send forward the train, on account 
of a riot. — Simms v. Pullman South. Car Co., 
Case No. 12,869a. 



CASE. 

On motion for new trial, see 
§ 20 



'New Trial," 



CASE CERTIFIED OR RESERVED. 

By register in bankruptcy, see "Bankruptcy," 
§§ 315, 331. 

Criminal prosecutions, see "Criminal Law," §§ 
112, 113. 

Effect of equal division of opinion on appeal, 
see "Appeal and Error," § 40. 

For determination of question of law, see "Ap- 
peal and Error,'* § 10. 

CASE ON APPEAL. 

Necessity for purpose of review, see "Appeal 
and Error," § 20. 



Of acknowledgment of written instruments,. 

see "Acknowledgment," §§ 4, 5. 
Of corporate stock, see "Corporations," § 23. 
Of incorporation, see "Corporatiou." § 5. 
Of naturalization, see "Aliens," § 12. 
Of probable cause of seizure, see "Searches and 

Seizures," § 3. 
Of. protest, see "Bills and Notes." § 71. 
Of questions for court, see "Bankruptcy," §■ 

315. 
Of receivers, see "Railroads," § 62. 
Of taking deposition, see "Depositions," §§: 

28-31. 
To affidavit, see "Affidavits," §§ 4, 5. 
To records, see "Evidence," §§ 60, 61. 

CERTIORARI. 

§ 1, When writ will issue. § 2, Jurisdiction. § 3, 
Writ of procedendo. 

As auxiliary in habeas corpus proceedings, see 
"Habeas Corpus," § 8. 

to removal proceedings, see "Removal of 

Causes," § 45. 

To review proceedings before justices of tho 
peace, see "Justices of the Peace,'" § 17. 

in forcible entry and detainer, see "Forci- 
ble Entry and Detainer," § 2. 

§ 1. VVJien TPTit -nrill issue. 

Certiorari cannot issue from a superior court, 
district Arkansas, to bring up from the county 
court a case for adjudication. — Carr v. Tweedy, 
Case No. 2,440a. 

§ 2. Jurisdiction. 

A federal court has jurisdiction to issue a 
writ of certiorari as ancillary to a writ of ha- 
beas corpus, and to render their jurisdiction 
imder the latter writ effective. — ^In re Martin, 
Case No. 9,151. 

The federal circuit court has no power to 
issue a writ of certiorari to a United States 
commissioner to review proceedings before him' 
imder the fugitive slave act of September 18,^ 
1850.— Ex parte Van Orden, Case No. 16,870, 

§ 3. W^rit of procedendo. 

Where a case has been improperly taken out 
of the hands of a magistrate through a writ 
of certiorari, on a motion presented to the court 
by way of a writ of error coram nobis, the 
court will issue a writ of procedendo. — ^Blagden 
V. Broadrup, Case No. 18,238. 

CESSION OF PROPERTY. 

By Indians, see "Indians," § 4. 

Effect of cession of territory on status of resi- 
dent, see "Aliens," § 1. 

To United States, see "District of Columbia," 
§ 1. 



CATTLE. 



See 'Animals. 



CAUSA MORTIS. 

See "Gifts," § 2. 

CERTAINTY. 

In deeds, see "Deeds," § 1. 

In pleading, see "Pleading," § 7. 

CERTIFICATE. 

As evidence, see "Evidence," § 46. 
Certified copies, as evidence, see 
§§ 47-50. 



'Evidence," 



CHALLENGE. 

Of jurors, see "Grand Jury," § 10; 
21-27. 



'Jury," 



CHAMPERTY AND MAINTENANCE. 

§ 1, What constitutes, and effect. § 2, Actions. 

§ 1. "Wliat constitutes, and efEect. 

A deed executed for land, which is held ad- 
versely to the grantor by an individual in pos- 
session, is void under the champerty act. — Du- 
bois V. McLean, Case No. 4,107. 

A cestui que trust may lawfully dispose of 
his trust estate, though his title is contested by 
the trustee. — ^Baker v. Whiting, Case No. 787. 

An agreement giving plaintiff the exclusive- 
right to collect claims for damages for infringe- 
ment of a patent, he to bear all expenses, and 
to receive half the recovery as compensation,. 
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Mid, void fof champerty and maintenance.^ 
Gregerson v. Imlay, Case No. 5,795. 

A patentee may maintain an action in New 
York for damages against a person who, not 
being interested in defending suits brought upon 
the patent, assists infringers to defend with 
money, and otherwise. — Goodyear Dental Vul- 
canite Co. V. White, Case No- 5,602. 

The fact that a contract tainted with cham- 
perty and maintenance was made in a state 
where the common-law doctrines concerning 
such subject were abrogated by law cannot up- 
hold it, in equity, where such contract was to 
operate in many states where it was clearly 
void.— Gregerson v. Imlay, Case No. 5,795. 

§ 2. Actions. 

An action will lie for maintenance in this 
country.— Fletcher v. Ellis, Case No. 4,863a. 

The pendency of the suit, the court, and time, 
place, and circumstances must be alleged, so as 
to show the maintenance,— Fletcher v. Ellis, 
Case No. 4,863a. 



CHANCERY. 



See "Equity." 



CHANGE OF VENUE. 

Of civil action, see "Venue," § 2. 
Of criminal prosecutions, see "Criminal Law," 
§ 24. 

CHARACTER. 

Impeachment of witness, see "Witnesses," §§ 
76-79. 

Of accused in criminal prosecutions, see "Coun- 
terfeiting," § 10; "Criminal Law," §§ 55, 75; 
"Disorderly House." § 3; "Homicide," § 7. 

CHARGE. 

By carrier, see "Carriers," § 36. 

Of legacies on property by will, see "Wills," 

§§ 56, 57. 
On land, see "Vendor and Purchaser," § 19. 
To grand jury, see "Grand Jmy," § 7. 
To jury in civil actions, see "Trial," §§ 16-20. 
in criminal prosecutions, see ''Criminal 

Law," §§ 94, 95. 



CHARITIES. 



5 1, Statutory proTisions. § 2, Purposes of gift — 
Relief of poor. § 3, Education. § 4, Promo- 
tion of religion. § 5, Public insUtutions and im- 
provements, § 6, Capacity 6t trustees or donees to 
take. I 7, Certainty of beneficiaries. ■ § S, Certainty 
as to purpose of gift, § 9, Administration and en- 
forcement of gift. 

Gifts to, see "Perpetuities," § 3. 
Eestrictions as to charitable devises or bequests, 
see "Wills," § 1. 

§ 1. Statutory provisions. 

The statutes of mortmain are in force in Ma- 
ryland, but the statute of charitable uses is not. 
— ^Barnes' Heirs v. Barnes, Case No. 1,014. 

The English statutes of mortmain and super- 
stitious uses were never adopted by the colony 
or state of Pennsylvania, — Magill v. Brown, 
Case No. 8,952; Miller v. Lerch, Id. 9,579. 

The principles of the common law relative 
to charitable uses, which were resorted to in 
England by the statute of charitable uses, were, 
however, adopted, as well as the principles of 
equity, in the administration of such trusts. — 
Magill V. Brown, Case No. 8,952. 



§2. Purposes o£ gift— Relief of poor. 

A gift to a religious society for tiie relief 
of the poor members thereof is a good char- 
itable use.- Magill v. Brown, Case No. 8,952. 

A devise of lands in trust for the formation 
and support of a home for aged, infirm, or 
invalid men, with a provision for its perpetua- 
tion by bequests of its inmates, liel6> valid as a 
charitable use. — Cresson v. Cresson, Case No. 
3,389. 

§ 3. — Education. 

A gift for a library and academy of arts and 
sciences is for an "educational purpose." Code 
Ga. § 3157.— Jones v. Habersham, Case No, 
7,465. 

A bequest to the Educational Society of Vir- 
ginia, an unincorporated association, "for the 
benefit of the theological students at the Prot- 
estant Episcopal Theological Seminary of Vir- 
ginia, » * * $1,000, the interest only to be 
annually expended" is void under the Mary- 
land law.— Meade v. Beale. Case No. 9,371. 

A gift to the treasurer of a society organ- 
ized for the civilization .and improvement of 
certain Indian tribes, for the benefit of such 
Indians, is a good charitable use.^Magill v. 
Brown, Case No. 8,952. 

§ 4. — Promotion of religion. 

An annual subscription to the stock of a 
religious society, which is applied to the print- 
ing and dissemination of books and writings 
approved by such society, is a good charitable 
use.— Magill v. Brown, Case No. 8,952. 

A gift to a religious" society to enable it to 
enlarge and improve its meeting house, is a 
good charitable use.— Magill v. Brown, Case 
No. 8,952. 

A devise or bequest to a society for its pur- 
poses, with which testator is familiar, where 
such purposes are proper objects of charitable 
uses, is a good devise or bequest for such 
charitable uses.— Magill v. Brown, Case No. 
8,952. 

A gift to the trustees of a church on condition 
that they shall not allow any alteration in the 
pulpit and galleries of the church, and shall 
not alien the Sabbath school lot, is valid.— 
Jones V. Habersham, Case No. 7,465. 

§ 5. —. Pnlilio institutions and im- 
provements. 

A gift to a town for a fire engine and hose 
is a good charitable use.— Magill v. Brown, Case 
No. 8,952. 

§ 6. Capacity of tmstees or donees to 
take. 
A religious corporation created under Act 
Pa. April 6, 1781, may take the title as trustee 
for the heir at law of the testator, who devised 
certain lands to it in trust for uses that were 
void.— Miller v. Lerch, Case No. 9,579. 

Unincorporated religious, literary, or charita- 
ble associations, in Pennsylvania^ may take 
property by devise or bequest, for pious or char- 
itable purposes, without a license from the state. 
—Magill V. Brown, Case No. 8,952. 

A church is capable of taking and executing 
a trust for the benefit of destitute and needy 
churches, and to care for testator's cemetery 
lot.— Jones V. Habersham, Case No. 7,465. 

Societies of Friends, unincorporated associa- 
tions in Pennsylvania, MlcL capable of taking 
property by devise or bequest for the purposes 
of their organization. — ^Magill v. Brown, Case 
No. 8,952. 

The fact that a charitable society has already 
a surplus of funds does not vitiate a gift to it. 
— Jones V. Habersham, Case No. 7,465. 

§ 7. Certainty of lieneficiaries. 

A bequest of a fund to be "applied to the 
support of missionaries in India," under the 



-599 (§ 7) 



CHARITIES— CHATTEL MORTGAGES, I. 

[Feci. Cas. Digrest.] 



(^4) GOO 



(liroction of a certain hoaril of missions, is 
void for uncertainty. — Board of Foreign Mis- 
sions of the Presbyterian Church y. iloilaster, 
-Case No. l.oS6. 

Devise in tnist. to lay out ?200 a year in 
wood, meal, and clothing, to be distributed 
^mong the poor and necessitous widows and 
orphans within the corporation of Georgetown. 
js void for uncertainty. — Barnes' Heirs v. 
Barnes, Case No. 1,014. 

A devise for the establishment of "a hospital 
for females within the citj' of Savannah, on a 
permanent basis, into which sick and indigent 
females are to be admitted and cared for," is 
not void for uncertainty as to the beneficiaries. 
— ^Jones v. Habersham, Case No. 7,465. 

A general direction that an act of incorpora- 
tion should be obtained for the hospital does 
not render the devise void. — Jones v. Haber- 
sham, Case No. 7,4G5. 

^ 8. Certainty as to purpose of gift. 

A gift to "The Widows' Society of Savan- 
nah," for "the benevolent purposes of said so- 
ciety," where such society was incorporated for 
the relief of indigent widows and orphans, Jield 
sufficiently definite. — Jones y. Habersham, Case 
No. 7,465. 

A conveyance of realty and other property, 
in trust "for the purpose of founding an insti- 
tution for the education of youth" in a certain 
county, Jield valid. — ^Russell v. Allen, Case No. 
12,149. 

A gift to the trustees of a church to devote 
the income to such destitute and needy churches 
in the state as they may select, so as to pro- 
mote the cause of religion, Jield not Toid for un- 
certainty. — Jones v. Habersham, Case No. 7,465. 

§ 9. Administration, and enforcement of 
gift. 

Where a charity is definite, the court of chan- 
'cery will provide a trustee if none is named, or 
if the one named is incompetent to act. — Jones 
T. Habersham, Case No. 7.465. 

The jurisdiction of chaneeiT over charitable 
■uses and gifts therefor does not depend upon 
the statute of charitable uses (43 Eliz. c. 4). — 
Magill V. Brown, Case No. 8,952. 



CHARTER. 

Of banks, see "Banks and Banking," § 3. 
Of colleges, see "Colleges and Universities, 

§1. 
Of corporations in general, see 

tions," §§ 1-9. 
Of municipal corporations, see 

Corporations," | 1. 



"Corpora- 
Municipal 



CHARTER PARTIES. 

See "Shipping," §§ 41-73. 

Enforcement in admiralty, see "Admiralty," 
§§ 14. 15. 



CHATTEL MORTGAGES. 

I. REQUISITES AND YAMDITY. 

§ 1, Nature of transfer of chattels as se- 
curity — ^What constitutes a mortgage. § 2, 
Delivery. § 3, Validity— Property mortgaged 

in general. § 4, Stock in trade. § 5, 

Crops. § 6, Retention of possession, con- 
trol, and power of sale or use. § 7, 

Sufficiency of change of possession. § 8, 

•Cure of defects by taking possession or re- 
-cording. 



II. FILING, RECORDING, AND REGIS- 

TRATION. 

§ 9, Original— Necessity of filing or record- 
ing. § 10, Place of recording or filing. § 

11. Priority over unrecorded mortgage. 

§ 12, Renewal. 

III. CONSTRUCTION AND OPERATION. 

§ 13, Property mortgaged. § 14, Lien and 
priority. 

IV. RIGHTS AND LIABILITIES OF PAR- 

TIES. 

§ 15, Right to possession before default. § 
16, Action by mortgagor against third per- 
son. 

Y. RIGHTS AND REMEDIES OF CRED- 
ITORS. 

§ 17, Rights in general. § IS, Actions to set 
aside mortgage. 

YL ASSIGNilENT OF MORTGAGE OR 
DEBT. 
§ 19, Effect of assignment. 

VII. SATISFACTION. 

§ 20, Satisfaction by taking possession. § 
21, Substitution of security. 

VIII. FORECLOSURE. 

§ 22, Effect of foreclosure. § 23, Action to 
foreclose. 

See, also, "Pledges." 

Mortgage of vessels, see "Shipping," §§ 37, 3S- 
When fraudulent as to creditors, see "Fraudu- 
lent Conveyances." 

I. B.£QUISIT£S AND VAIiHHTY. 

§ 1. Natnre of transfer of cliattels as se- 
curity— "Wliat constitutes a mort- 
gage. 

A bill of sale, with a lease back, containing 
an agreement of the seller to buy back the 
property at a fixed price, will be construed as 
a mortgage. — In re Gurney, Case No. 5,873. 

Where the right of reconveyance on default 
of payment of purchase price is reserved on a 
sale of property, the conveyance will be con- 
strued as a mortgage. — Mitchell v. McKibbin, 
Case No. 9,666. 

Contract to buy machinery and let another 
have it to manufacture cloth from, to be paid 
by sales of such cloth, construed as equitable 
mortgage. — ^Almy v. Wilbur, Case No. 25G. 

§2. Delivery. 

Record of a -mortgage of personal property 
pursuant to the laws of the state is equivalent 
to a delivery. — ^Jones v. Sleeper, Case No. 7,- 
496. 

§ 3. Validity — Property mortgaged in 
general. 

See, also, post, §§ 9, 11. 

A chattel mortgage permitting substitution 
of property held not binding on the substituted 
property in the absence of a formal delivery 
by the mortgagor. — ^McDermott v. Yeatman, 
Case No. 8,749. 

Property subsequently acquired may be 
bound by the provisions in the mortgage to 
that effect, as against other creditors. — Mitch- 
ell V. Winslow, Case No. 9,673. 

See, also, post, § 13. 

§ 4. — — Stock in trade. 

A mortgage of "the whole of my stock of 
books and stationery now remaining in my 
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possession, and also such additions thereto as 
I mav liei-eafter make from time to time to 
the same," is not void for uncertainty, but does 
not convey future additions.— "Wagner v. 
Watts, Case No. 17,040. 

A mortgage covering fixtures, a stock of 
goods on hand kept for sale, and all such as 
should afterwards be purchased and put into 
the store, may be valid as to the fixtures while 
void as to the goods.— In re Kahley, Case No- 
T,593. 

A mortgage covering a stock in trade and 
all renewals thereof, and other propertj-, 
though void as to the stock in trade, may still 
he valid as to the other property.— In re Per- 
riu, Case No. 10,095. 



§5. - 
The 



— Crops. 

owner or lessee of land may give a 
valid mortgage upon his crop before it is 
raised.— Ellett v. Butt, Case No. 4,384. 

§ 6. Retention of possession, control, 

and poiver of sale or use. 

•In Indiana an unrecorded chattel mortgage, 
where the property is not delivered to the 
mortgagee, is absolutely void, as against the 
assignee in bankruptcy of the mortgagor. — 
Moore v. Young, Case No. 9,782. 

A mortgage of a stock in trade to secure an 
antecedent debt is void as to creditors, where 
not accompanied by possession, though it is 
duly recorded under Act Md. 1729, c. 8, § 5. 
— Noyes v. Brent, Case No. 10,373. 

A chattel mortgage permitting the mort- 
gagor to retain possession, and act as apparent 
owner, is not void upon its face by the com- 
mon law, or the law of Massachusetts.- Brett 
V. Carter, Case No. 1,844. 

A recorded chattel mortgage upon merchan- 
dise and fixtures, the mortgagor to remain in 
possession, with implied permission to sell the 
merchandise, but not the fixtures, is void in 
^lissouri as to the merchandise, but valid as 
to the fixtures.— In re Kirkbride, Case No. 
7,839. 

In Nevada a chattel mortgage is void as to 
creditors, unless immediate possession of the 
mortgaged property is taken and retained by 
the mortgagee.— In re Morrill, Case No. 9,821. 

Possession of slaves by the mortgagor, either 
before or after condition broken, is neither 
fraudulent, nor a badge of fraud requiring 
explanation.— Merrill v. Dawson, Case No, 9,- 
469. 

The retention of possession of the propertj- 
by the mortgagor after condition broken will 
not affect the validity of the mortgage as 
between the parties. — Hallaek v. Tritch, Case 
No. 5.956. 

A chattel mortgage is void, as against the 
creditors of the mortgagor, where it is the 
intention of the parties that the mortgaged 
property should remain in possession of the 
mortgagor,, and to be used and disposed of 
by him.— Catlin v. Currier, Case No. 2,518; 
In re Cantrell, Id. 2,389; In re Bloom, Id. 
1,557; Johnson v. Patterson, Id. 7,403; In re 
Burrows, Id. 2,204; McLean v. Lafayette 
Bank, Id. 8,888; In re Manly, Id. 9,031; In 
re Morrill, Id. 9,821; In re Kahley, Id. 7,593; 
Wait V. Bull's Head Bank, Id. 17,043. 

In Indiana a parol agreement that the mort- 
gagor of a stock of goods shall have posses- 
sion and sell them in the usual course of his 
business, and apply the proceeds to the pay- 
ment of the debt, does not render the mort- 
gage fraudulent and void as to creditors. — 
Overman v. Quick, Case No. 10,624. 

In Georgia a mortgage of a stock of goods 
is valid, though possession is given to the 
mortgagor with power of sale, and is binding 
on subsetiueut additions to replenish the stock 
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as against sellers who had no notice of the- 
mortgage.— Johnson v. Patterson, Case No. 
7,403. 

The parties may agree that the possession 
and use of the mortgaged chattels shall be re- 
tained by the mortgagor until condition bro- 
ken.— Mitchell v. Winslow, Case No. 9,673. 

A clause constituting the mortgagor agent 
of the mortgagee to sell the goods and account 
for their proceeds does not render the mort- 
gage fraudulent on its face.^Hawkins v^ 
Hastings Bank, Case No. 6,244. 

A mortgage on a stock of goods given to- 
a retiring partner by the continuing partner, 
which contains no provision for applying the- 
proceeds of sales to the debt, or for reinvest- 
ing them to augment the trust fund, is void 
upon its face.— Smith v. McLean, Case No.. 
13,074. 

change of 



§7. 



pos— 



- Sufficiency of 
session. 

The delivery, of possession must be imme- 
diate, and a mortgage, void at its inception 
for want of sueli delivery, is not made valid 
by a subsequent taking of possession before a 
creditor acquires his lien. — ^Edmondson v.. 
Hyde, Case No. 4.285. 

§ 8. Cure of defects "by taking pos- 

' session or recording. 

Possession taken by the mortgagees before- 
the rights of any other party attach cures any 
irregularity in the acknowledgment of the' 
mortgage. — In re Burnett, Case No. 2,172. 

In Illinois, recording a chattel mortgage in 
which material changes have been made- 
since its acknowledgment gives it no addi- 
tional validity.— Harvey v. Crane, Case No, . 
6,178. 

II. riliING, BECORBING, AND REGIS- 
TRATION. 

See, also, ante, § 8. 

§ 9. Original— Necessity of filing or Te- 
cording. 

Unrecorded chattel mortgage valid, as be- 
tween the parties, although possession not 
taken.— In re Barman, Case No. 999; Winsor 
V. McLellan, Id. 17,887. 

A contract in effect an equitable mortgage- 
need not be recorded as between the parties- 
and third persons with notice. — Alray v. Wil- 
bur, Case No. 256. 

A chattel mortgage, valid as between the- 
parties, though not filed as required by the 
state law, is good as against the assignee in. 
bankruptcy of the mortgagor.— Coggeshall v. 
Potter, Case No. 2,955; In re Collins, Id- 
3,004; Ex parte Dalby, Id. 3,540. 

In New Jersey a chattel mortgage is good 
against subsequent creditors from the time of 
filing.— jMiller v. Jones, Case No, 9,576. 

Until March 19, 1839, there was no. law in 
Arkansas requiring chattel mortgages to be 
recorded. If recorded prior to that time, the 
record was not notice, but tended to give pub- 
licity and repel fraud. — ^Merrill v. Dawson, 
Case No. 9.469. 

A bill of sale intended for security operates- 
(in Massachusetts) as a pledge and not as a 
mortgage, and does not require, or admit of^ 
registration,— Ex parte Fitu, Case No. 4,837. 

§ 10. Place of recording or filing. 

A moi'tgage not filed in the county of the 
mortgagor's residence is void as to creditors, 
under Laws N. Y. 1833, c. 279, § 2.— Piatt v. 
Stewart, Case No. 11,220. 

In Michigan the mortgage must be filed in 
each township in which any of the mortgagors- 
reside, to render the same valid as against 
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creditors where the mortgagors retained pos- right to take possession. — ^Sloore v. Young, Case 
session.— Kane t. Rice, Case No. 7,609. No. 9,782. 

A chattel mortgage covering property in 
New York and New Jersey, and recorded in 
the latter state alone, will be held valid as to 
the New York property.— In re Soldiers' Busi- 
ness Messenger and Dispatch Co., Case No. 
13,163. 

§11, — Priority over Tinrecorded jnort- 
gage. 

A person who has knowledge of the giving of 
a mortgage is bound to ascertain wlicther the 
same has been paid, and cannot rely upon a 
statement to that effect by the person m uiuirge 
of the record books. — Piekert v. The Independ- 
ence, Case No. 11,124. 

§ 12. Renewal. 

The assignee in bankruptcy cannot claim that 
the mortgage is invalid because not renewed 
under the statutes of New York, if valid when 
bankruptcy proceedings were commenced. — Oar- 
lisle V. Davis, Case No. 2,411, 

After the filing of the original, and once re- 
filing of a copy, of a mortgage on a canal boat, 
no further filing is necessary to make the mort- 
gage a continuing security, under Act N. Y. 
April 28, 1864.— Piekert v. The Independence, 
Case No. 11,124. 

A statement which notifies creditors of the 
extent of the mortgagee's lien is sufficient to 
accompany the refiling of the mortgage.— Jliller 
V. Jones, Case No. 9,576. 

A description, in the renewal statement, of 
the proper^^ by reference to a prior mortgage 
on file, and the schedule thereto attached, "and 
all other goods and chattels" in a certain build- 
ing, lield insufiicient. — Piatt v. Stewart, Case 
No- 11,220. 

A statement in renewal of a mortgage given 
to secure rent, that "the interests of the par- 
ties remain unchanged, except so far as the 
same have been altered by payment of rent 
accrued," held insuflScient under Laws N. Y. 
1833, c. 279, § 3.— Piatt v. Stewart, Case No. 
11,220. 

III. CONSTRTTCTIOW AND OPERA- 
TION. 

§ 13. Property mortgaged. 

A mortgage "of all the goods and merchandise" 
in a certain store does not include fixtures. — In 
re Eldridge, Case No. 4,330. 

Articles purchased to supply the place of arti- 
cles sold by a trustee in a deed of trust, con- 
veying certain articles to secure certain cred- 
itors, are not protected by the deed unless so 
stipulated therein. — Letourno v. Kinggold, Case 
No. 8,282. 

A mortgagee of an unfinished article will hold 
the additions by accretion. — Ex parte Ames, Case 
No. 323. 

A mortgage of future additions to a stock 
in trade is valid, and operates upon the goods 
as fast as liey are added. — ^Brett v. Carter, 
Case No. 1,844. 

§ 14. Iiien and priority. 

QujBre as to the effect of provisions as to 
subsequently acquired property, as between in- 
cumbrances of different date. — ^Mitchell v. 
Winslow, Case No. 9,673. 

See, also, ante, § 11. 



IV. RIGHTS AND LIABILITIES OF 
PARTIES. 

§ 15. Riglit to possession before default. 

The filing by the mortgagor of a voluntary pe- 
tition in bankruptcy is "an attempt to sell," 
within the meaning of the provision giving the 



§ 16. Action by mortgagor against tMrd 
person. 

Equity has no jurisdiction to enjoin the levy 
of an execution against a mortgagor upon mort- 
gaged goods in possession of the mortgagee, as 
the mortgagee has an adequate remedy at law. — 
La Mothe v. Fink, Case No. 8,032. 

V. RIGHTS AND REMEDIES OP CRED- 
ITORS. 

§ 17. Rigbts in general. 

A mortgagee leaving the mortgagor in pos- 
session of personal property, as his agent, is 
chargeable, as against other creditors, with the 
amount sold by the mortgagor, whether applied 
on the debt or not.-^mith y. Ely, Case No. 
13,044. 

To defeat the title of the grantee in an ab- 
solute bill of sale third persons cannot avail 
themselves of a collateral agreement between 
the parties by which the title is defeasible on 
certain conditions.— The Ocean, Case No. 10,- 
401. 

Creditors who have not by judgment and exe- 
cution obtained a specific lien cannot attack a 
chattel mortgage as not accompanied by delivery 
and change of possession of the property mort- 
gaged (3 Rev. St. N. Y. p. 222, § 9), and the 
assignee in bankruptcy of the mortgagee has no 
greater right. — In re Collins, Case No, 3,007. 

§ IS. Actions to set aside mortgage. 

Where a mortgage provides that the mortga- 
gor may retain possession, and act as apparent 
owner, the question of fraud is one of fact for 
the jury.- Brett v. Carter, Case No. 1,844. 

A power of sale, which permits the mortga- 
gor to replace them "in such manner as he 
may determine," may be proved by parol, or 
inferred from circumstances and the conduct of 
the parties.- In re Kahley, Case No. 7,593. 

VI. ASSIGNMENT OF MORTGAGE OR 
DEBT. 

§ 19. Effect of assignment. 

The transfer to the purchaser of land of a 
note given to the former owner for rent, and 
the transfer of a mortgage on the crop to se- 
cure the note, invests such purchaser with tlie 
lien created by the mortgage.— Ellett v. I3utt, 
Case No. 4,384. 

VII. SATISFACTION. 

§ 20. Satisfaction By taking possession. 

The title of the mor^agee becomes absolute 
after condition broken, and where he takes pos- 
session the debt is satisfied to the extent of 
the value of the property at the time he took 
possession. — In re Haake, Case No. 5,883. 

§ 21. Substitution of security. 

A subsequent agreement to deliver the mort- 
gaged property to the mortgagor on his giving 
security to sell the same and account for and 
pay over the ^oceeds, lield a substitute for 
the mortgage-— Harper v, Neff, Case No. 6,089. 

Vm. FORECLOSURE. 

§ 22. Effect of foreclosure. 

Foreclosure of a chattel mortgage does not 
affect rights of third person in the mortgaged 
property. — Catlin v. Currier, Case No. 2,518. 

The practice on foreclosure is, by interlocu- 
tory decree, to allow until the next term to 
redeem, and, in default of redemption, to then 
foreclose by final decree barring redemption. — 
Merrill y. Dawson, Case No, 9,469, 
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§ 23. Action to foreclose. , , 

Bill against third person to enforce equitable 
mortgage of chattels— SuflBieiencr of avennents. 
— Almy V. Wilbur, Case No. 256. 

CHATTELS. 

See "Property," 

CHEAT. 

See "False Pretenses"; "Fraud." 

CHECKS. 

See "Bills and Notes." 

As evidence, see "Evidence," § 53. 

As payment, see "Payment," §§ 5, 6. 

CHILD. 

See "Adoption"; "Bastards"; "Guardian and 

Ward"; "Infants"; "Parent and dhild." 
Contributory negligence, see "Negligence," § 3. 



CHINESE. 

Exclusion or expulsion, see "Aliens," §§ 2, 5. 
Right to naturalization, see "Aliens," § 8. 

CHOSE IN ACTION. 

Assignments, see "Assignments." 

CHURCH. 

See "Religious Societies." 

CIRCUIT COURTS. 

See "Courts," §§ 82-92. 

CIRCULATING NOTES. 

See "United States," §§ 22, 23. 

CITATION. " 

See "Process." 

On appeal in admiralty, see "Admiralty," § 119. 

CITIES. 

See "Municipal Corporations." 

CITIZENS. 

§ 1, Who are citizens. § 2, Citizens of the United 
States and of the several states. § 3. Expatriation. 

See, also, "Aliens"; "Indians," § 9. 

Citizenship, ground of jurisdiction of United 
States courts, see "Courts," §§ 41-63; "Re- 
moval of Causes," §§ 12-22. 

Equal protection ' of laws, see "Constitutional 
Law," § 12. 

Privileges and immunities, see "Constitutional 
Law," § 11, 

Protection of civil rights, see "Civil Rights." 

Right to vote, see "Elections," § 1. 

§ 1. Wlio are citizens. 

Free persons of color born within the allegiance 
of the United States have always been regarded 
as citizens.—United States v. Rhodes, Case No. 
16,151. 

Colored persons, equally with white persons, 
are citizens of the United States.— In re Turner, 
Case No. 14,247. 
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The emancipation of a native-born slave by 
the thirteentii amendment removed the disabil- 
ity of slavery, and made him a citizen of the 
United States, subject, however, to any lawful 
restriction imposed upon his right to vote, or 
other powers or privileges. — United States v. 
Rhodes, Case No. 16,151. 

The status of a child whose mother was a 
citizen of the United States, and his father an 
Indian maintaining a tribal relation, is that of 
the father.— Es parte Reynolds, Case No. 11,- 
719. 

A child of a member of an Indian tribe with- 
in the territory of the United States, though 
born within the limits Of the United States, is 
not a citizen thereof.— McKay v. Campbell, 
Case No. 8,840. 

By the common law, a child bom within the 
allegiance of the United States is born a sub- 
ject thereof, without reference to the political 
status or condition of its parents.^McKay v. 
Campbell, Case No, 8,840. 

Defendant, born in New York, in 1760, of 
Irish parents, left in 1771, and resided in the 
British dominions until his return to America, 
in 17£5. Held not a citizen of the United States. 
— Hollingsworth v. Duane, Case No. 6,615. 

Under the treaty with Great Britain of Oc- 
tober 20, 1818, art. 3, a child bom in the Oregon 
territory in 1823, of British subjects, was bom 
in the allegiance of the kinsr of Great Britain.— 
McKay v. Campbell, Case No. 8,840. 

A person born in 1823, in the Oregon territo- 
ry, whose father was a British subject, and 
whose mother was a member of the Chinook 
Indian tribe, is not a citizen of the United 
States.— McKay v. Campbell, Case No. 8,840. 

Inhabitants of the territory of Orleans be- 
came citizens of Louisiana and of the United 
States by the admission of Louisiana to state- 
hood.— United States v. Laverty, Case No. 15,- 
569a. 

A person bom abroad on board an American 
vessel, whose parents are citizens of the United 
States, temporarily absent only, is to be re- 
garded as a citizen of the United States.— 
United States v. Gordon, Case No. 15,231. 

§ 2. Citizens of the tTnited States and of 
the several states. 
An American citizen has two classes of priv- 
ileges: (1) Those which he has as a citizen of 
the United States; and (2) those which he 
has as a citizen of the state where he resides. — 
Ex parte Kinney, Case No. 7,825. 

By the fourteenth amendment, citizenship in 
the United States is defined and is made inde- 
pendent of citizenship in a state, and the priv- 
ileges and immunities secured by the constitu- 
tion are such as belong of right to citizens of 
all free states, and those which in the consti- 
tution are secured to the people, either as against 
the action of the federal or of the state gov- 
ernment. — ^United States v. Hall, Case No. 15,- 
282. 

§ 3. Expatriation. 

A person's allegiance to the government con- 
tinues to be due as long as its courts of justice 
are open to maintain peace and protect tite cit- 
izen.^Qnited States v. Greiner, Case No. 15,- 
262. 

In the United States expatriation is consid- 
ered a fundamental right. To sustain it the 
government to which allegiance is sworn, if in- 
dependent iji fact, need not have been recog- 
nized as such by the United States.T-Juando v. 
Taylor, Case No. 7,558. 

The right of expatriation recognized in the 
case of an Ainerican citizen accepting from a 
foreign government a commission authorizing 
him to cruise as a privateer. — ^Jansen v. The 
Vrow Christina Magdalena, Case No. 7,216. 
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Quaere, whether a natiTe-horn American cit- 
izen can expatriate himself. — Chacon v. Eighty- 
Nine Bales of Cochineal, Case No. 2,568. 

A citizen of the "United States cannot expatri- 
ate himself -without the consent of his govern- 
ment; and no consent is to he implied from the 
policy of the United States to permit the nat- 
uralization of foreigners witliout inquiring 
whether their allegiance to their native coun- 
tries has been dissolved. — ^T^^illiams' Case, Case 
No. 17,708. 

A citizen of the United States cannot throw 
off his allegiance without a law authorizing the 
.same. — United States v. Gillies, Case No. 15,- 
206. 

A citizen of one country may enter the mil- 
itary service of a foreign government without 
compromising the neutrality of his own, or 
devesting himself of his rights of citizenship. — 
Cliaoon V. Eightv-Nino Bales of Cochineal, Case 
No. 2,508; Juaudo v. Taylor, Id. 7,558. 

CIVIL RIGHTS. 

§ 1, Constitutional and statutory provisions and 
eEEect thereof. § 2, DiserimJuation by reason of race, 
color, or condition. § 3, Offenses and criminal 
prosecutions. 

See, also, "Constitutional Law," §§ 4, 11, 12. 
Denial ground for removal of cause from state 

court, see "Removal of Causes," § 24. 
Jurisdiction to enforce rights, see "Courts," § 

39. 
Marriage between negi-oes and white persons, 

see "ilarriage," § 2. 
Right to vote, see "Elections," § 1. 

§ 1. Constitutional and statutory pro- 
visions and effect tliereof. 

The thirteenth amendment gave to the freed 
slave no right of protection from the federal 
government superior to that of his white fellow 
citizens, and no exemption from the power of 
.state control which might be exercised against 
others. — Charge to Grand Juiy, Civil Rights 
Act, Case No. 18,260. . 

The provision of the fourteenth amendment 
that "no state shall make or enforce any law 
which shall abridge the privileges or immuni- 
ties of citizens of the United States," prohibits 
the action of the .state alone. It gave congress 
no power to legislate against the wrongs and 
personal violence 6f citizens. — Charge to Grand 
Jury, Civil Rights Act, Case No. 18,260. 

The privileges and immunities which this 
clause forbids the states to abridge are only 
that limited class which depend immediately 
upon the constitution of the United States, such 
as the right to pass from state to state and to 
the national capital, to protection upon the high 
seas and in foreign countries, and the like. — 
Charge to Grand Juiy, Civil Rights Act, Case 
No. 18,260. 

These laws, state and national, Avere intended 
to secure political and legal equality of rights 
to all citizens, but were not intended to estab- 
lish social equality, or to enforce social inter- 
course between different classes of citizens. — 
Charge to Grand Jury, The Civil Rights Act, 
Case No. 18,258. 

The civil rights act of 1860 was within the 
power conferred upon congress by the thirteenth 
amendment, on the subject of slavery, under 
which it had full power to pass all laws deemed 
proper for its entire eradication in any form. — 
United States v. Cruikshank, Case No. 14,897. 

Congress is authorized to ])rotcct the rights se- 
cured by the thirteenth, fourteentli, and fifteenth 
amendments. — United States v. Given, Case No. 
15,210. 



The civil rights act of April 9, 1866, was in- 
tended to protect against legal disabilities and 
legal impediments, and not private infringe- 
ments of the rights secured, through prejudice 
or otherwise, when the laws are impartial and 
sufficient. — Ifouisiana v. Dubuclet, Case No. 
8,538. 

The civil rights bill, while not intended to 
enlarge the privileges and immunities of wliito 
citizens, furnishes additional guaranties and 
remedies to secure their enjoyment. — Live-Stock 
Dealers' & Butchers' Ass'n v. Crescent City 
Live-Stock Landing & Slaughter-Houso Co., 
Case No. 8,408. 

The civil rights bill is not a penal sUituto, but 
a remedial one, and is to be liberally construed. 
—United States v. Rhodes, Case No. 16,151. 

A corporation is included within the word 
"person" in Act April 20. 1871. — Northwestern 
Fertilizing Co. v. Hyde Park, Case No. 10,336. 

The statutes of South Carolina requiring the 
arrest and detention in jail of colored seamen 
coming into ports of the state during the time 
tlieir vessel remained in such state are valid 
and constitutional. — Roberts v, Yates, Case No. 
11,919. 

In North Carolina, the equal rights, in inns 
and public conveyances, of all persons without 
distinction of class, are fully protected by state 
statutes, and existed as to inns at common law: 
and the "Civil Rights Bill" was unnecessary 
in the state, and its only effect is to give juris- 
diction of wrongs committed against citizens 
on account of class to the federal courts. — 
Charge To Grand Jury— The Civil Rights Act. 
Case No. 18,258. 

Civil incapacities and disqualifications under 
the law of the domicil are not regarded in other 
countries, as to acts done or rights acquired 
Avithin another jurisdiction, where no such dis- 
qualifications are acknowledged. — Polydore v. 
Prince, Case No. 11,257. . 

When state laws have imposed duties, the- 
performance or nonperformance of which affects 
rights under the federal government, congress 
may make the nonperformance of those duties 
an offense against the United States, and may 
punish it accordingly. — United States v. Given^ 
Case No. 15,210. 

§ 2. Discrimination "by reason of race» 
color, or condition. 

Common carriers may jirovide separate ac- 
commodation for white and colored passengers, 
providing they be equally suitable, and may ex- 
clude passengers who refuse to comply witli 
reasonable regulations in this particular. — Green 
V. The Citj- of Bridgeton, Case No. 5,754. 

A colored female passenger may be required 
to ride in a car set apart for colored female 
passengers, where it is equally fit and appropri- 
ate in all respects with that set apart for the 
use of white female passengers. — United States 
V. Dodge, Case No. 14,976. 

An indenture of apprentice of a negro child, 
which does not contain the provisions for his. 
security and benefit required by the general laws 
of the state in indentures of white apprentices, 
is void, under the civil rights" bill of 1866. — In 
re Turner, Case No. 14,247. 

A crime inflicted iipon a colored person, not 
by reason of his race, color, or previous condi- 
tion, is not within the civil rights act of 1S66. — 
United States v. Cruikshank, Case No. 14,897. 

It is a violation of the civil rights bill of 1866 
to iiiHict upon a negro the punishment of ban- 
ishment from the state. — United States v. Hor- 
ton. Case No. 15,392. 

There is a deprivation of equal protection 
of the laws where the officers of the law, with 
knowledge of the public outrages and crimes 
committed by defendants, willfully failed to- 
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employ legal means to bring the offenders to 
trial because of the color of their victims. — ^Unit- 
ed States T. Blackburn, Case No. 14,603. 

§ 3. Offenses and criminal prosecntions. 

Congress lias no authority, under the thir- 
teenth and fourteenth amendments or otherwise, 
to declare it a crime for any individuals to 
deny to negroes the full and equal enjoyment of 
the accommodations, advantages, facilities, and 
privileges of the theaters and inns of a state. — 
Charge To Grand Jury— Civil Bights Act, Case 
No. 18,260. 

An indictment under the civil rights bill of 
1866 should state that the offense charged was 
committed against the person injured, by reason 
of his race, color, or previous condition of serv- 
itude. — ^United States v. Cruikshank, Case No. 
14,897. 

An indictment against a state tax collector 
for depriving a Chinaman of a right secured to 
him by Act May 31, 1870, by exacting money 
under a state law relating to miners, ^leld de- 
murrable, in the absence of an avertoent that 
he was a miner, so as to be within its provisions. 
—United States v. Jackson, Case No. 15,459. 

A clerk in charge of the reception of trav- 
elers at an hotel is liable under Act March 1, 
1875, for refusing accommodations to a negro 
traveler by reason of his color. — United States 
v. Newcomer, Case No. 15,868. 

A state officer, empowered by law to select 
jurors to serve in the courts of the state in the 
trial of civil and criminal cases, who for a 
series of years selects only white jurors, and 
fails to select colored jurors, is amenable to in- 
dictment in a court of the United States, under 
Act March 1, 1875, § 4 (18 Stat. 335), entitled 
"An act to protect all citizens in their civil 
rights."— Charge To Grand Jury— Civil Eights 
Act, Case No. 18,259, 

A railway employs who denies to a female 
passenger a right to ride in the only car in the 
train appropriated for the accommodation of 
ladies alone, solely because she is a person of 
African descent, is guilty under the civil- rights 
law of March 1, 1875, whether he acts under 
the instructions of his employer or not— United 
States V. Dodge, Case No, 14,976. 

The crime of conspiring to injure or intimi- 
date citizens in the exercise of their civil rights 
is an infamous crime, which must be proceeded 
against by indictment, and not by information. 
—United States v. Butler, Case No. 14,701. 

Act May 31, 1870, was designed not to pun- 
ish abuse of authority by state officers, but to 
forbid the execution of state laws, which the 
act makes void.— United States v. Jackson, 
Case No. 15,459. 

In Act May Si, 1870, § 6, to enforce the 
rights of citizens irrespective of race, color, or 
previous condition of servitude, the words any 
right or privilege granted or secured to" in- 
clude the rights of peaceably assembling and of 
free speech.— United States v. Mall, Case No. 
15,712. 

CIVIL WAR CLAIMS. 

See "War," §§ 79-,0O. 

CLAIM AND DELIVERY. 

See "Eeplevin." 

CLAIMS. 

Against bankrupt's estate, see "Bankruptcy," 
§§ 368-456. 

counties, see "Counties," § 6. 

Against estate assigned for creditors, see "As- 
signment for Benefit of Creditors," § 11. 
Fed.Cas.Dig.— 20 



of decedent, see "Executors and Adminis- 
trators," §§ 28-31. 

of insolvent, see "Insolvency," § 11. 

Against railroads, see "Eailroads," § 63. 

United States, see "United States," §§ 

24-27. 

False claims to bounty lands, see "Public 

Lands," § 10. ■ 
For destruction of property by neutrals, see 

"Ti-eaties," ■§ 2. • 

In suits in admiralty, see "Admiralty," § 64: 

"Salvage," §§ 68-74. 
Mining claims, see "Mines and Minerals," §§ 

Of patent, see "Patents," §§ 69, 126-137. 
Proof of in bankruptcy, see "Bankruptcy," §§ 

168-171. 
To property levied on, see "Attachments," § 

15; "Execution," § 13. 

seized as prize, see "War," § 59. 

CLASS LEGISLATIOM. 

See "Constitutional Law," § 11. 

CLERKS OF COURTS. 

5 1, Deputies. § 2, Compensation of clerks. § 3, 
Reimbursement of expenses. 

Fees in admiralty, see "Admiralty," § 142. 

in bankruptcy, see "Bankruptcy," § 655. 

Taxation of fees and commissions, see "Costs," 

§§ 17-19, 24. 

§ 1. Deputies. 

The clerk is not bound by the acts of his dep- 
uty where not in the ordinary course of bnsi- 
ness.— "Welddes v. Edsell, Case No, 17,375. 

Clerk of circuit court of District of Colum- 
bia lield not liable for the act of his deputj- in 
making an erroneous indorsement on an' ex- 
ecution.— Patons V. Lee, Case No. 10,800. 

§ 2. Compensation of clerics. 

Where the office of clerk of the district court 
and that of the clerk of the circuit court are 
held by the same person, he is entitled to ihQ 
salary of each office. Act May 18, 18i2, c. 
29.— United States v. Bassett, Case No. 14,539. 

The fees of each office are to be kept distinct, 
and a deficiency in the amount of one cannot 
be made up by excess in the amounf of the oth- 
er,— United States V. Bassett, Case No. 14,539. 

Eeasonable compensation (Act Feb. 28, 1790, 
§ 3), when no provision is made by law, will be 
determined by allowance in similar cases.— An- 
onymous, Case No. 472. 

Fees for filing and recording paper. — Amy v. 
Shelby County, Case No. 345. 

Fees of clerks of courts on continuance of a 
case in equity.— Ex parte Lee, Case No. 8,177. 

Fees for seizure on water for breach of rev- 
enue laws determine amount for seizure on 
land.— Anonymous, Case No. 472. ^ 

The clerk is entitled to fees iii admiralty 
cases for filing the record, making the docket 
and indexes, .for order to cancel stipulations, 
taxing costs, ' receiving and disbursing monev, 
entering order check, entries in ledger, and fill- 
ing clerk's costs.—The Siren, Case No. 12,910. 

The clerk is entitled to a fee of two dollars 
for services in making up the calendar, and 
sending notice to the proctor that the cause is 
on the calendar, with its number.— The Siren, 
Case No. 12,910. 

The clerk is entitled to commissions upon 
money deposited in a bank under a decree of 
the court, and subject to its order (Act 1793, 
c. 20, § 2) as "money deposited in court." — Ex 
parte Prescott, Case No. 11,388. 
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The clerk has no right to commissions on mon- 
ey subject to the decree of the court, unless it 
is in the court's registry, or has passed through 
his hands. (Act Feb. 26, 1853).— Ex parte 
Plitt, Case No. 11,228. 

Money must be actually reeeiTed, kept, and 
paid out, to entitle the clerk to the one per cent, 
commission. Kev. St § 828.— In re Goodrich, 
Case No. 5,541. 

The clerk is not entitled to such commission 
on moneys which, although ordered to be, are 
not in fact, paid into his hands.— In re Good- 
rich, Case No. 5,541. 

The clerk is entitled to commissions upon pro- 
ceeds of interlocutory sales of prize paid into 
court.— The Avery, Case No. 671. 

The clerk of the circuit court of the Dis- 
trict of Columbia may have an attachment for 
the nonpayment of his fees.— Lee v. Patterson, 
Case No. 8,198. 

Fees paid to the officers of the court by the 
claimant of property seized are not to be repaid 
bv the United States, under Act Feb. 28, 1799, 
§'8, where the libel is dismissed.— In re Stover, 
Case No. 13,506. 

A third person, who appears and defends in 
behalf and in the absence of the party to a suit 
in admiralty, is personally liable lor the clerk s 
fees,— In re Stover, Case No. 13,507. 

The losing party is liable for the clerk's costs 
for orders actually entered on behalf of the 
succeeding party in the progress of the cause. 
— Sancho v. Atwood, Case No. 12,291a. 

A dismissal "without costs to either party" 
does not relieve the parties from liability to 
the clerk for fees for services rendered at their 
request.- In re Stover, Case No. 13,507. 

§ 3. Reimb-ursement of expenses. 

Expenses incurred for board and lodging at 
hotels while attending at terms of the court held 
awav from the place where the clerk is required 
to keep his office are not allowable as "neces- 
sary expenses of his office." (Act Feb. 26, 
1853).— United States v. Gorham, Case No. lo,- 
235. 

CLOUD ON TITLE. 



COLLECTION. 



See "Quieting Title." 



CLUBS. 



See "Associations.' 



COIN. 



See "Counterfeiting." 

Amount of judgment, see "Judgment," § 3. 

Medium of payment, see "Payment," §§ 2, 3. 

COLLATERAL ATTACK. 

On decree for sale of lands, see "Guardian and 

Ward," § 7. 
On judgment, see "Judgment," §§ 43-45, 66. 
On sale, see "Judicial Sales," § 5. 

COLLATERAL INHERITANCE TAXES. 

See "Taxation," § 19. 

COLLATERAL SECURITY. 

See "Pledges." 

COLLATERAL UNDERTAKING. 

See "Frauds, Statute of," § 1; "Guaranty." 



By bank, see "Banks and Banking," § 10. 
Of assessment, see "Insurance," § 33. 
Of duties, see "Customs Duties," §§ 55-76. 
Of estate of decedents, see "Executors and Ad- 
ministrators," §§ 10-18. 
Of taxes, see "Taxation," § 12. 

COLLEGES AND UNIVERSITIES. 

§ 1, Charter. § 2, Officers. 
Subscriptions, see "Subscriptions." 

§ 1. Charter. , 

Construction ot the charter of Bowdom Col- 
lege and its amendments and modifications.— 
Allen V. McKean, Case No. 229. 

'Bights and powers given to Bowdoin College 
trustees by its charter can only be devested in 
the manner pointed out therein,— Allen v. Me- 
Kean, Case No. 229. 

The power to make alterations and modifica- 
tions in the charter of Bowdoin College and the 
manner of its exercise. — ^Allen v. McKean, Case 
No. 229. 

A college (Bowdoin) privately founded, though 
chartered by the state, is not a public corpora- 
tion.~Allen v. McKean, Case No. 229. 

§2. Officers. 

The approval of the board of trustees of a 
college cannot give effect to an unconstitutional 
act taking away their visitorial powers. — Allen 
v. McKean, Case No. 229. 

COLLISION. 

I. RULES AND PRECAUTIONS FOR PRE- 
VENTING COLLISIONS IN GEN- 
ERAL. 

§ 1, Adoption of rules. § 2, Operation and 
effect. § 3, Local rules in general. § 4, 
Rules of supervising inspectors. § 5, Depart- 
ure from rules In general. § 6, Obligation to 
take precautions. § 7, Negligence In general. 
§ S, Contributory negligence. § 9, Inevitable 
accident. § 10, Speed. § U, Ferryboats. 

IL SAIL VESSELS MEETING OR CROSS- 
ING. 

§ 12, Application of rules in general. § 13, 
Vessels out of command. § 14, Comparative 
duty of vessels running free and close haul- 
ed. § 15, Close hauled— In general. § 16, 

On different tacks. § 17, Running free— 

"With wind on different sides. § 18, With 

■wind aft, § 19, Meeting from opposite direc- 
tions. § 20, Particular instances of collision. 

ni. STEAil VESSELS MEETING OR 
CROSSING. 

§ 21, Application of rules In general. § 22, 
Meeting end on. § 23, Crossing courses. § 
24, Duty to slacken speed, stop, or reverse. 
§ 25, River and harbor navigation— In gen- 
eral. § 26, Chicago river. § 27, East 

river. § 28, Mississippi river. § 29, 

North river. § 30, Ohio river. § 31, 

St. Clair river. § 32, Dangerous chan- 
nels. § 33, Contributive fault. § 34, Deceiv- 
ing maneuvers. § 35, Burden of proof. 5 36, 
Particular instances of collision. 

IV. STEAM VESSELS AND SAIL VESSELS. 

§ 37, Steam vessels— In general. § 38, 

Higher obligation imposed. § 39, Duty to 

take precautions called for by the situation. 
§ 40, Duty to reduce speed, stop, or re- 
verse. § 41, Comparative obligations of ves- 
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Bels in general. § 42, Sail vessel to hold her 
course. § 43, Sail vessel to run out her tack. 
§ 44, Contributive fault of sail vessel. § 45, 
Burden of proof. § 46, Particular Instances 
of collision. 

V. OV35RTAKING VESSELS. 

S 47, What are overtaking vessels. § 48, 
Duty of overtaking vessel. § 49, Duty of ves- 
sel ahead. § 50, Attempting to pass. § 51, 
Racing. § 52, Particular instances of col- 
lision. 

VI. VESSELS IN TOW. 

5 53, Duty and liabilities of tug. § 54, Du- 
ties and liabilities of tow, § 65, Joint lia- 
bility. § 56, Faulty management of tow. § 
57, Contributive fault. § 58, Burden of proof. 
§ 59, Particular instances of collision. 

VIL VESSELS AT REST, AT ANCHOR, OR 
AT PIERS. 

§ 60, Local regulations generally. § 61, 
Higher obligation on moving vessel. § 62, 

Vessels at anchor — In general. § 63, 

Negligence in choosing anchorage in general. 

§ 64, Anchoring near other vessels. § 

65, Care of vessel. § 66, Duty to 

avoid collision. § 67, Dragging anchors. 

§ 68, Vessels at •wharf— Care in mooring. § 

69, Mooring against other vessels. § 70, 

Care of vessel. § 71, Making land- 
ings. § 72, Duty in relation to moving 

vessel. § 73, Maneuvers In ships. § 

74, Drifting from moorings. § 75, Ves- 
sels aground. § 76, Effect of unseaworthi- 
ness. § 77, Particular instances of collision. 

VIII. LIGHTS AND SIGNALS. 

§ 7S. Duty to carry lights in general. § 79, 
Sidelights. § SO, Sail vessels in general. § 
81, Steam vessels when towing. § 82, Pilot 
vessels. § S3, Anchor lights. § 84. Effect of 
failure to exhibit light § 85, Effect of carry- 
ing wrong light § 86, Confused or obscured 
lights. § 87, Penalties for violations of law. 
§ 88, Signals— Duty to follow. § 89, Departure 

from rule. § 90, Failure to hear. § 91, 

Confusion of signals. § 92, Particular in- 
stances of collision. 

IX. OFFICERS, LOOKOUTS, AND CREW. 

§ 93, Officers. § 94, Sufficiency of crew. *§ 
95, pilots and engineers. § 96, Lookouts — 
When required in general. § 97, Com- 
petency. § 98, Number. § 99, Per- 
sons acting also In other capacities. § 100, 
Position of lookout § 101, Negli- 
gence of lookout. § 102, Effect of failure 

to have lookout 

X. FOG OR THICK WEATHER. 

§ 103, Application of rules of navigation In 
general. § 104, Local usage. § 105, Running 
In fog. § 106, Speed. § 107, Duty to slacken 
speed, stop, or reverse. § 108, Fog ^gnals. 
5 109, Effect of failure to give fog signals. 
5 110, Anchoring In fog. § Ul, Particular In- 
stances of collision. 

XL SPECIAL CIRCUMSTANCES AJSfD ER- 
RORS IN EXTREMIS. 
§ 112, Measures to avoid collision. § 113, 
Deserted vessels. § 114, Vessels in distress. 
§ 115, Pilot boats. § 116, Errors in extremis 
—What are. § 117, Effect of. 



Xn. SUITS FOR DAMAGES. 

(A) Parties, Preliminary Proceedings, 



and 



Pleading. 

§ 118, Jurisdiction. 5 119, Eight of action 
In general. § 120, Defenses in general. § 121, 



Who may sue. § 122, Joinder of libelants. § 
123, Who may be sued. § 124. Joinder of de- 
fendants, § 125, Libel— Requisites and suf- 
ficiency. § 126, Amendment. § 127, An- 
swer or plea. § 128, Cross-libel. § 129. Issues 
and proof. 

(B) Evidence. 
5 130, Burden of proof. § 131, Competency. 

§ 132, Weight and sufficiency— In general, i 

133, Character of witness, § 134, — 

Means of knowledge. 

(C) Damages, 
§ 135, Measure of damages in general. B 

135a, Limited to value of offending vessel and 
freight pending. § 136, Punitive damages. § 
137, When full value of vessel recoverable. 
§ 138, Value of vessel, how ascertained, § 
139, Expenses of raising and repairs. § 140, 
Depreciation in value because of injury. § 

141, Demurrage—When allowed. § 142, 

How ascertained. § 143, Loss of cargo. § 144. 
Injury to cargo, § 145, Loss of freight or 
other profits. § 146, Incidental injuries. § 
147, Incidental expenses. § 148, Interest § 
149, Apportionment of damages— In general. 

§ 149a, Joint liability. § 150, Mutual 

fault. § 151, Inscrutable fault. § 152, 

■ Inevitable accident § 153, Effect of In- 
surance. 

(D) Trial or Hearing, Judgment, and Review. 
§ 154, Reference, § 155, Commissioner's re- 
port and exceptions thereto, § 156, Hearing 
or trial by court § 157, Rehearing. § 158, 
Decree. § 159, Review. § 160, Costs. 

Injuries from swells, see "Navigable Waters," 
§4. 

I. BTJIiES AND PRECAUTIONS FOR 

PREVENTING COI.Z.ISIONS IN 

GENERAL. 

§ 1. Adoption of rnles. 

The district court for the Eastern district of 
Pennsylvania adopts, without limitation, what 
it supposes to be the rule of the English trinity 
house for avoiding collision. Rules stated. — 
Lyle T. The Conestoga, Case No. 8,622. 

The rules of navigation for avoiding collision, 
the use of lights, etc., before the adoption of the 
statutory rules.— Jones v. The Hanover, Case 
No,*7,466. 

§ 2. Operation and effect. 

The British merchants' shipping act has no 
application to the equipment or conduct of a 
British vessel when meeting a foreign ship on 
the high seas.— The Belle, Case No. 1,269. 

The ordinary rules of navigation designed to 
prevent collision are binding on fishing vessels 
while engaged on their fishing grounds,— The 
Summit, Case No. 13,606. 

Courts of admiralty of the" United States may 
apply the rule of the general maritime law in 
regard to the liability of owners of foreign ves- 
sels for collisions on the high seas.— Churchill v. 
The British America, Case No. 2,715. 

A foreign vessel in collision with an American 
schooner off the east end of Long Island may 
set up the failure of the schooner to show a 
torch light, as required by the act of congress, 
as a fault, on a libel by the schooner for colli- 
sion.— Leonard v. Whitwill, Case No. 8,261. 

Barges navigating the Ohio and Mississippi 
are subject to the rules of navigation.— The Dick 
Keys, Case No. 3,898. 

A*steamboat carrying the mail is bound by 
the same laws and rules of navigation that gov- 
ern other steamers.— Haney v. The Louisiana. 
Case No. 6,021. ^^ 
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A custom that vessels lying aground in a Hat- 
teras Inlet channel must hear their own loss 
from collision cannot control the liability under 
the law of the colliding vessel,— The Ellen S. 
Terry, Case No. 4,378. 

A steamer used as a harbor ferryboat, in vio- 
lation of law, is liable for collision with a ves- 
sel in the lawful use of the harbor.— The Maver- 
ick, Case No. 9,31G. 

§ 3. Iiocal rules in general. 

The local rules of navigation established by 
general usage must be observed. — Halderman v. 
JBeckwith, Case No. 5,907. 

District court in admiralty is not in all cases 
"bound bv the city ordinances regulating naviga- 
tion.— The B. S. Sheppard. Case No. 2,072. 

City ordinances concerning vessels are bind- 
ing only as police regulations. They cannot 
change the demands of maritime law. — The 
Palmetto, Case No. 10,099. 

St. Mass. 1847, c. 234, § 2, requiring vessels 
in Boston harbor to rig in jib booms in certain 
cases, is valid.— The Clover, Case No. 2,908, 

Rules and regulations for landings made by 
Mississippi towns, when authorized by state 
laws, will be enforced in federal courts. — Cul^ 
iertson v. The Southern Belle, Case No. 3,402. 

Act N. y. April 12, 1848, requiring steam- 
"boats passing up and down the East river to be 
navigated in the center of the river, applies to 
a tug whose business is to cruise along the 
docks, and move vessels from one pier to an- 
other, or into or out of the harbor. — ^Vandewater 
V. Westervelt, Case No. 16,846a. 

Act N. Y: April 12, 1848, requiring steamers 
navigating the East river to keep to the middle 
of the stream, will be enforced in the admiralty 
courts.— Lonan v. The C. H. Northram, Case 
No. 8,473. 

A Louisiana law adopting regulations as to 
the navigation of the ilississippi river cannot af- 
fect vessels engaged in carrying on commerce 
ibetween that and other states. — Halderman v. 
Beekwith, Case No. 5,907. 

§4. B.iiles o£ supervising inspectors. 

Supervising inspectors have power to make 
rules not inconsistent with general rules of navi- 
gation.— The American Eagle, Case No. 301. 

Pilot rules of supervising inspectors are con- 
'troUed by Act 1864.— The Atlas, Case No. 633. 

A rule of supervising inspectors adopted before 
'but not promulgated at the time of a collision, 
is not applicable thereto.— The. Narragansett, 
lOase No. 10,016. 

The rule of the supervising inspectors of steam 
vessels requiring a vessel on the port tack in a 
fog to sound two blasts of her fog horn lield to 
be binding as a usage of the sea.— The Eleanora, 
Case No. 4,335. 

Qusere, whether rule 9 of the board of super- 
vising inspectors (Act Feb. 28, 1871) has the 
force of law in respect to the lights to be car- 
ried on tows,— The Jesse Williamson, Jr., Case 
No. 7,296. 

I 5. Departure froni rnles in general. 

Vessels have a right to assume in the absence 
of knowledge to the contrary that other vessels 
are complying with statutory regulations. — The 
Ariadne, Cases Nos. 524, 525. 

The rules of navigation are not inflexible, and 
a vessel which strictly adheres to them may be 
guilty of a tortious injury to another which fails 
to observe them.— The Santa Claus, Case No. 
12,327. 

A sail vessel is in fault where adherence to 
the rule that she shall keep her course neces- 
sarily results in a collision, which a change would 
probably have averted.— Brooks v. The D. W. 
Lenos, Case No. 1,952. 



A vessel will not be pronounced in fault for 
adhering to a rule of navigation, unless a very 
clear case for departure is shown. — ^The Clement. 
Case No. 2,879. 

Mere apprehension of danger of collision will 
not justify change of course in a vessel whose 
duty under the rules is to keep her course. A 
change should only be made where there is 
actual danger.— The General XJ- S. Grant, Case 
No. 5,320. 

It is not enough for the party who donarts 
from the rule to show that they would have 
gone clear if each had kept its course; he must 
also show the other party ought to have perceiv- 
ed there was no possible chance of collision by 
so doing. — ^Wheeler v. The Eastern State, Case 
No, 17,494. 

A failure to keep to the middle of the East 
river, as required by law, will not be consid- 
ered a fault where the approaching vessel was 
seen in time to take the necessary steps to clear. 
—The Frederick M. Wilson, Case No. 5,078. 

The swinging out of steamboat when meeting 
cross tide JielH not a change of coui-se. — The 
General Franz Sigel, Case No, 5,311. 

The failure to comply with the local regula- 
tion, where it did not contribute to the collision, 
will not render the vessel liable.— Pagan v. The 
Pluto, Case No. 4,605; The Fanita, Id. 4,635. 

§ 6. Obligation to take precautions. 

All vessels are required to use reasonable dili- 
gence to avoid collisions. — Buzzard v. The 
Petrel, Case No. 2,261. 

Nothing in the rules will excuse neglect of pre- 
cautions required by ordinary practice of seamen 
or the special circumstances. — Lane v. The A. 
Denike, Case No. 8,045. 

Where measures of precaution have been neg- 
Icted which would have rendered the collision 
less probable, it is no excuse that it could not 
have been prevented at the moment it occurred. 
—Nelson v. The Goliah, Case No. 10,106. 

Carrying the statutory lights will not exon- 
erate a vessel from responsibility for a collision, 
where the special circumstances reasonably call- 
ed for extraordinary measures to apprise other 
vessels of her proximity and character. — The 
R. W. Burrowes, Case No. 12,180. 

The steamer need not slacken her speed nor 
change her course, where she sees the lights of 
another vessel, and has no reasonable ground to 
apprehend a collision.— The Scotia, Case No. 
12,513, 

A vessel having the right of way must keep a 
proper lookout and use proper seamanship to 
avoid collision,— The Mary 0-, Case No. 9,201. 

A vessel which comes into the wind, for the 
purpose of shortening sail without first having 
made a careful survey to discover approaching 
vessels, is at fault.— The Starlight, Case No. 
13,310. 

The running of a steamer in a thoroughfare 
of vessels, at night, with no more precaution 
than is usual in the daytime, raises an infer- 
ence that she could have discovered an approach- 
ing vessel in time to avoid collision. — ^Fish v. The 
Black Warrior, Case No. 4,813. 

§ 7. negligence in general. 

Any negligence, inattention, or want of skill 
in the navigation or care of a vessel resulting lu 
injury to others will entitle the sufferer to dam- 
ages.— Ward V- The Ogdensburgh, Case No. 
17,158. 

A steamer, having placed herself in a position 
involving danger of collision, is responsible for 
the consequences.— The City of Paris, Case No. 
2,765. 

Exertions to avoid a collision will not relieve 
a vessel whose original wrongful maneuver made 
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it inevitable.— Beardsley v. The Metamora, Case 
No. 1,186. 

A vessel wrongfully or carelessly placing her- 
self in the course of another, so as to render 
collision inevitable, is liable therefor.— The New 
Jersey, Case No. 10,161. ^ 

The keeping of schedule time will not excuse 
a ferryboat starting from her slip at such a 
time as to endanger collision with another ves- 
sel.— The Columbus, Case No. 3,043. 

The relative situation of a vessel, and the 
probability of a change therein at the time that 
a course is decided upon by another, will deter- 
mine the (luestion of negligence of the latter. — 
The Thomas A. Scott, Case No. 13,921. 

The master of a vessel will be lield justified in 
bearing down on another vessel to leeward, 
which has hoisted her colors, as if to speak him, 
if it is the custom to do so.— Stone v. Ketland, 
Case No. 13,483. 

A vessel whose crew was disabled by yellow 
fever held not in fault m failing to put back to 
port, or anchoring, where she took reasonable 
precautions to avoid collision. — ^The Southern 
Home, Case No. 13,187. 

It is a fault for the entire crew of a sail vessel, 
including the lookout, to be engaged in handling 
the sails.— The H. P. Baldwin, Case No. 6,812. 

The master or pilot in command of a vessel is 
only bound to exercise ordinary skill and pru- 
dence in getting his vessel under weigh. — ^The 
Eliza and Abby, Case No. 4,349. 

Bad management, which is not the proximate 
cause of the collision, will not subject a vessel 
to damages. — ^The Eliza and Abby, Case No. 
4,349. 

An approaching vessel, considering the white 
light to be that of a vessel at anchor, held not 
excused where, by the exercise of ordinary 
nautical skill and care, the error might have 
been discovered in time to avoid a collision. 
Case No. 5.734 reversed.— The Gray Eagle, 
Case No. 5,735. 

§ 8. CoatribiLtory negligence. 

Faulty management of one vessel does not 
excuse want of proper care and skill of the 
other.— Lucas v. The Thomas Swann, Case No. 
8,088. 

Absence of all hands from posts of duty 
save the pilot, though inexcusable, yet if it 
did not contribute to collision does not render 
vessel liable.— The America, Case No. 284. 

The fact that the vessel whose duty it was, 
under the rules, to give way, was disabled 
and partly unmanageable, does not impose 
upon the other vessel the duty to avoid her, 
unless the disability was manifest.-— The H. 
P. Baldwin, Case No. 6,812. 

Negligence by a vessel having the right of 
way in not seasonably discovering an ap- 
proaching vessel will not charge the former 
with fault, unless such negligence contributed 
to the collision.— The Starhght, Case No. 13,- 

oJLU. 

§ 9. Inevitable accident. 

Inevitable accident is never admitted as a 
defense unless it appear that neither vessel 
was in fault.— Sterling v. The Jennie Cushman, 
Case No. 13,375. 

Where no fault can be found on either side, 
the collision will be deemed an inevitable ac- 
cident.— Ward T. The Fashion, Case No. 17,- 
154. 

"Inevitable accident" means one happening 
after due care and. caution and a proper dis- 
play of nautical skill.— The Baltic, Case No, 
823. 

Inevitable accident is that which cannot be 
prevented by ordinary caution and maritime 



skill.— Brainard t. The Worcester. Case Nf>- 
1,804a; Lucas v. The Thomas Swann, Id- 
8,588. 

Inevitable accident occurs only when the 
collision results from natural causes, without 
any fault of the owners ov. the crews of either 
vessel.— Killam v. The Eri, Case No. 7,765. 

A collision occurring in the daytime in fair 
weather may be an inevitable accident. — ^The- 
Java, Case No. 7,234. 

The fact that a collision was caused by a 
hurricane is no defense if it could have been 
avoided by foresight, precaution, and nautieai 
skill.— Bodin v. The Thule, Case No. 1,595. 

A collision is not an inevitable accident 
merely because it could not have been pre- 
vented after realization of the dangerous posi- 
tion of the vessels, if they were negligentJy- 
brought into that position.— The Falcon, Case- 
No. 4,619. 

The effect of the tide upon a steamer en- 
tering a harbor does not make out a case of 
inevitable accident. — ^The Russia, Case No, 12,- 
168. 

A tug will not be held in fault for her en- 
gine's catching on the center, whereby she- 
drifted towards rocks, and, ia trying to get 
away, collided with a floating bath, house. — 
The M. B. Brazos, Case No. 9,898. 

Where a vessel injured by a collision with 
another at a wharf in a violent storm is cut 
adrift to prevent her sinking at the wharf, 
and collides with another vessel, Jield^ that 
the latter collision is not a case of inevitable 
accident.— Sherman v. Mott, Case No. 12,767- 

A steam ferryboat was Jtdd to be justified" 
in attempting to run between New York and" 
Brooldyn, in broken and running ice, and a 
collision with a schooner in a slip was held 
a case of inevitable accident.— The Brooklyn,. 
Case No. 1,989. 

§10. Speed. 

Risk of collision, requiring reduction of 
speed, exists whenever vessels are so near 
that a collision might result from any depart- 
ure from the rules. — ^The Milwaukee, Case No. 
9,626. 

A rate of speed in steamers which, under 
the circumstances, necessarily endangers the' 
property of others, is unjustifiable, and make& 
the owners responsible for the consequences. — ■ 
Ward V. The Fashion, Case No. 17,154. 

♦'Moderate speed" (Act 1864, c. 69, art. 16> 
is a speed sufficiently moderate to enable the 
steamer, under ordinary circumstances, wheta 
approaching another ship so as to involve risk 
of collision, seasonably and effectually to slack- 
en her speed, or, if necessary, stop and re- 
verse.^Dolner v. The Monticello, Case No. 
3,971. 

The obligation to slacken speed under article 
16 of the collision act was not intended to fee 
contemporaneous with the duty of porting un- 
der arUcle 13.— The Free State, Case No. 5,- 
090. 

The obligation to slacken speed arises in case 
of continuous approach, or when the approach- 
ing light is found to be closing in, instead of 
opening out.— The Manitoba, Case No. 9,02Sl. 

Excessive speed in a steamer is not excusedl 
by the fact that she is under contract with the- 
government to carry the mails in a specifie(2 
time.— The James Adger, Case No. 7,188; The 
Northern Indiana, Id. 10,320. 

The speed of a steamer in fair weather ins 
open sea, being the usual rate, -held not am 
element in the collision, where she stopped se> 
soon as the necessity was apparent. — ^Brenna£> 
V. The Virgo, Case No. 1,831. 
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The inability of a steamer to reverse her 
engine at once where she is running at full 
speed is not a fault— The Northfield, Case No. 
10,326. 

A vessel will be held at fault for racing un- 
der full sail with another vessel on a dark 
night, when other vessels on the same course 
have taken in their light sails. — ^The Thomas 
Martin, Case No. 13,926. 

The fact that a vessel is on the wrong side 
of the channel does not relieve another from 
the duty to reduce her speed to avoid a col- 
lision. — ^The Brothers, Case No. 1,969. 

A steamboat meeting a tow, if she cannot 
pass at a safe distance, must reduce her speed 
to prevent injury to the tow by the swell. — 
The O. H. Northam, Case No. 2,690. 

Where a steamboat passes a tow without 
much reduction of speed, whereby the tow 
was damaged by the swell, the steamboat is 
liable.— The C. H. Northam, Case No. 2,689. 

A steamer is liable whose speed prevents 
avoiding a collision with a sail vessel suddenly 
revealed to view on rounding a bend in the 
river.— The Cambridge, Case No. 2,333. 

The attempt to pass a ferryship at such a 
rate of speed as renders it impossible to stop 
in time to avoid hitting a ferryboat, in case 
one should come out, is negligence. — ^The D. 
E. Martin, Case No. 4,091. 

It is a gross fault in a steamer to pass along 
the mouths of the ferry slips in the Bast river, 
in close proximity thereto, at a speed at which 
all efforts to stop her, when danger of collision 
with a ferryboat coming out of her slip ap- 
pears, are ineffectual. — ^The Favorita, Case 
No. 4,693. 

A steamer will be held in fault in keeping 
up a high rate of speed in a narrow channel 
full of vessels ahead of her, some of which 
did not become visible, owing to the presence 
of others, until too late to avoid collision. — ^The 
James Roy, Case No. 7,201. 

A steamer will be hdd in fault for running 
at a speed of 17 miles an hour in the night- 
time, through a crowd of vessels, whose lights 
are seen by her. — The Syracuse, Case No. 13,- 
718. 

It is a neglect of proper precaution to put 
a steamboat under full headway just as she 
is entering a narrow part of the channel in the 
night.— Bulloch v. The Lamar, Case No. 2,129. 

Steamer held in fault in maintaining a speed 
of eight miles an hour on the river St. Clair, 
on a very dark night. — Hall v. The Buffalo, 
Case No. 5,927. 

Steamer Jield in fault for running sis or 
seven knots an hour, on a boisterous and dark 
night, 15 miles off Sandy Hook. — The Leo, 
Cases Nos. 8,251, 8,254. 

A speed of nine miles an hour, in the East 
ri»er, in a crowd of vessels, is an unreason- 
able speed.— The Florida, Case No. 4,889. 

It is negligence for a steamer to enter Mil- 
waukee harbor at a speed of eight miles an 
hour.— The Alleghany, Cases Nos. 204, 205. 

A tug is in fault which in a crowded 
thoroughfare, like the Chicago river, proceeds 
at the rate of over five miles an hour. — The 
Little Giant, Case No. 8,401. 

A steamer entering a narrow and crowded 
harbor without slowing down will be held in 
fault, though the colliding vessel was also in 
fault for taking a wrong course and not signal- 
ing. — Maxwell v. The Brothers and The Lady 
Franklin, Case No. 9,332. 

The cases upon the subject of speed review- 
ed and criticised. — The Free State, Case No. 
5,090. 



§11. Ferryboats. 

Ferryboats are not absolved from general 
rules of navigation in making slips. — ^The 
Armitage Brearley, Case No. 537. 

A ferryboat must take the ordinary precau- 
tions to avoid collisions, though she is com- 
pelled to make a certain number of trips 
within an hour. — ^Randolph v. United States, 
Case No. 11,562. 

Ferryboats crossing harbors at night or in 
fog should proceed with great caution, — ^Amos- 
keag Mfg. Co. v. The John Adams, Case No. 
338. 

Ferryboats running between Peck's slip and 
Williamsburgh, on the East river, are within 
the local law requiring vessels navigating the 
river to keep to the middle. (Act N. Y. April 
12, 1848.)— The E. 0. Scranton, Case No. 4,273. 

A ferryboat ascending the East river is not 
entitled to hug the shore as against a sail 
vessel coming down the river, — The B. C. 
Scranton, Case No. 4,273. 

A ferryboat is culpably negligent in run- 
ning on a dark night, through a crowded har- 
bor, relying solely upon a defective compass. 
— ^Lenox v. Winisimmet Co., Case No. 8,248. 

II. SAU. V£SSEI<S MEETING OR 
CROSSING. 

§13. Application of rules in general. 

The rule that a vessel sailing free must give 
way to one closehauled applies to pilot boats 
and other vessels on bays and harbors, as 
well as on the high seas, — ^The Clement, Case 
No. 2.879. 

A vessel approaching another so circum- 
stanced as to be difficult of control is in fault 
for colliding with her, if, by proper exertions 
and management, she could keep out of the 
way.— The Maud Webster, Case No. 9,303. 

§13. Vessels out of command. 

When a vessel is tacking and out of com- " 
mand, other vessels must avoid her. — ^The A. 
G. Brooks, Case No. 98. 

A pilot boat under reefed sails, with helm 
lashed to leeward, and alternately luffing up 
and falling off, must unlash her helm, and 
keep a steady course, on the approadi of an- 
other vessel. — ^The Transit, Case No. 14,137. 

A sail vessel is in fault for coming in stays 
across the bows of another sail vessel, which 
she has just passed. — BarUett v. Williams, 
Case No. 1,081. 

§ 14. Comparative dnty of vessels run- 
ning free and closelianled. 

The vessel sailing free must give way to the 
one closehauled, and take the proper measures 
to avoid a collision, and the latter must hold 
her course, regardless of the tacks they are 
on. — The Argus, Case No. 521; The Blossom, 
Id. 1,564; The Catharine and Martha, Id. 
2,512; The Clement, Id. 2,880; Dodge v. The 
John Stuart, Id. 3,952a; The M. M. Hamil- 
ton, Id. 9,685; Poole v. The Washington, Id. 
11,271; The Kadama, Id. 11,521; Saunders v. 
The Hanover. Id. 12,374. 

The vessel closehauled must keep her course, 
though not carrying lights. — ^The Belle, Case 
No. 1.269. 

The vessel going free should pass astern of 
the vessel closehauled. — ^The A. G. Brooks, 
Case No. 98. 

The vessel sailing free has no right to go 
ahead of the one closehauled and compel the 
latter to go about before running out her tack, 
—The Mary Eveline, Case No. 9,211. 

A vessel with the wind free, attempting, 
without necessity, to cross the bows of a ves- 



•621 (§14) 



COLLISION, n. 
[Fed. Cas. Digest.] 



(§ 20) 622' 



sel closehauled, is liable if a collision ensues, 
—The Olara M. Porter, Case No. 2,792. 

A vessel closehauled, crossing the course of 
another sailing free, will not be lietd in fault 
for luffing, where the vessels are brought into 
imminent danger of collision through the fault 
of the latter in not keeping away.^The John 
Stuart, Case No. 7,427. 

A vessel sailing free attempted to pass so 
■close to a vessel closehauled that a mistake 
of the latter in luffing caused the collision. 
The latter had no lookout. Held, that the 
damages should be divided. Case No. 10,607 
reversed.— The Osseo, Case No. 10,608. 

In case of a collision between a vessel run- 
ning free and one closehauled, the former 
must show that aU possible care and skill were 
used by her, and that the collision was the 
fault of the other vessel, or was inevitable. — 
The Clement, Case No. 2,879; The Osseo, Id. 
10,607; The Rebecca, Id. 11,618. 

A vessel sailing free, which mistakes the 
■course of another closehauled, and causes a 
collision by luffing, will be held liable.— Au- 
mach V. The Queen of the South, Case No. 
^57a. 

Failure of a sloop running before the wind 
in the East river to foresee the point at which 
an approaching schooner will ran out her tack, 
«o as to keep out of her way when she comes 
about, is a fault barring recovery for an en- 
suing collision. — Winne v. The Carroll, Case 
No. 17,876a. 

-§15'. CloseliaiiZed — Xn general. 

Vessels sailing, one within seven points of the 
wind, and the otier two points free, are neither 
<iIosehauled.— The M. M. Chase, Case No. 9,684. 

A vessel hove to and making both headway 
and leaway is a vessel closehauled. — ^The On- 
tario, Case No. 10,543. 

When it is doubtful which of approaching 
vessels closehauled on opposite tacks is to wind- 
ward, the vessel on a starboard tacli should keep 
her course. — The Cynosure, Case No. 3,528. 

Where a square rigged vessel and a schooner, 
both closehauled, are sailing on courses which 
■converge because of the ability of the schooner 
to line nearest to the wind, the schooner must 
give way.— The Clement, Case No. 2,880. 

§ 16. On different tacks. 

In the case of vessels closehauled on opposite 
tacks, the vessel on the starboard tack must 
keep her course and the other must keep out 
of the way.— The F. W. Gifford, Case No. 
5,166; The Mary Doane, Id. 9,205; Wells v. 
The Anne Caroline, Id. 17,389a. 

A bark closehauled upon the starboard tack, 
approaching a schooner closehauled upon her 
port tack, at an angle of about sii^points, has 
the right to keep her course.— The H. P. Bald- 
win, Case No. 6,812. 

In thick or foul weather, a vessel on the port 
tack must exercise all possible vigilance. There 
should be some one on deck to give orders in- 
stantly on an emergency. — The Mary Doane, 
<Jase No. 9,205. 

A vessel on the starboard tack, nearly close- 
hauled, with the wind baffling, and perhaps at 
times one or two points free, need not give way 
to one on the port tack, closehauled, on cross- 
ing courses.— The Mary C, CasevNo. 9,201. 

The vessel on the privileged tack will not be 
lield in fault for keeping her course, unless it 
4ippear that there was time, after tbe risk was 
apparent, to avoid the collision, by changing her 
course; and a failure in extremis will not be 
lield a fault. Case No. 6,232 reversed.— The 
Havre, Case No. 6,233. 

A collision in open sea, in broad daylight, be- 
tween vessels on crossing tacks, cannot be at- 



tributed to unavoidable accident,— The F. W, 
Gifford, Case No. 5,166. 

A vessel closehauled on the privileged tack 
has the right to suppose that the other is per- 
forming her duty in keeping a lookout, and will 
avoid her.— Morgan v. The Philip De Peyster. 
Oase No, 9,805, 

A vessd on the port tack, with hardly suf- 
ficient headway to give control, is yet in fault 
for colliding with one on the starboard tack, if 
the former could have gone clear by keeping 
strict watch and either going about or taking her 
boom in -board.— The Maud Webster, Case No. 
9,303. 

§ 17. Knnning free — ^With. wind on dif- 
ferent sides. 
In the case of sail vessels on different tacks 
having the wind free, the one on the port tack 
must give way.— Thp Thomas Martin, Case No. 
13,926; The M, M. Chase, Id. 9,684. 

Where it is doubtful which vessel has the 
wind free, the one on the port tack must give 
way in time.— Poole v. The Washington, Case 
No. 11,271. 

Where neither vessel is closehauled, and they 
are upon different tacks, both must seasonably 
port their helms, under rule 16, when approach- 
ing and in danger of collision.— -The M. M. 
Chase, Case No. 9,684. 

In the case of vessels sailing on meeting 
courses nearly opposite, where both have the 
wind free and neither ports her helm, as re- 
quired by Admiralty Rule 11, boti will be 
lield in fault.— The Sylvester Hale, Case No. 
13,712. 

Query, whether such rule is applicable in the 
case of sailing vessels meeting end on, or nearly 
so, one being closehauled and the other sailing 
free.- The Sylvester. Hale, Case No. 13,712. 

§ 18. "With xvind aft. 

A bark sailing almost directly before the wind 
will be lield in fault for collision with a schooner 
to leeward, sailing within two points of close- 
hauled. (Rev. St ,? 4233, Rule 17.)— Higbee 
V. The Nipoti Accame, Case No. 6,465. 

Where a ship sailing within two points of close- 
hauled on the starboard tack meets a schooner 
sailing nearly before the wind with booms to 
starboard, the former will be held in fault for 
not holding her course.— The Pride of the Ocean, 
Case No, 11,419'. 

§19. Meeting; from opposite directions. 

When sailing vessels are meeting "end on or 
nearly end on," so as to be governed by the 
eleventh sailing rule,— Lane v. The A. Denike, 
Case No. 8,045. 

Where the wind is equally free to both vessels, 
approaching in opposite directions, or both have 
it abeam, each must port her helm. — The Ra- 
dama, Case No. 11,521. 

The vessel which does not seasonably port 
her helm will be held solely in fault where tie 
other seasonably ported her helm. — The M. M. 
Chase, Case No. 9,684. 

§ 20. Fartzcnlar instances of collision. 

Between sail vessels of different speed, due 
to hazardous movement of one. — ^The Alaska, 
Case No, 130. 

Between sail vessels in thick weather where 
held to be' inevitable accident. — ^Alliance Ins. 
Co. V. The Morning Light, Cases Nos. 246b, 
246c. 

Between sail vessels meeting in Long Island 
sound on different tacks.— The Annie Lindsey, 
Case No. 422. 

Between ship and brig, closehauled on cross- 
ing courses at the mouth of New York harbor, 
where one changed tack shortly before collision. 
—The British America, Case No. 1,895. 
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Eetwoen schooner and liark at sea, where the 
latter, sailing free, failed to keep ofC.— Crowel 
V. The Radama, Case No. 3,442. 

Change of course of vessel closehauled meet- 
ing another sailing free, held excused by near- 
ness of danger.— Cummings v. The Emily John- 
son, Case No. 3,474. 

Between two sail vessels, one closehauled and 
the other sailing free, where the latter was lield 
in fault for an insufficient lookout and failure 
to keep away.— Dickinson v. The Catharine, 
Case No. 3,897; The Douglass, Id. 4,031. 

Between two schooners, one of which, hav- 
ing no side lights, was held solely in fault— The 
D. P., Case No. 4.05G. 

Between sloop proceeding to dock in East river 
under a jib, and schooner sailing free with 
plenty of sea room, the latter being lield solely 
in fault.— Dubois v. The T, B. Abeel, Case No. 
4,109a. 

Between vessel closehauled and vessel sailing 
free, off Barnegat, where the latter was lield 
in fault for not keeping off, and failed to estab- 
lish the claim that the former did not keep her 
course.— The Elizabeth English, Cases Nos. 
4,359, 4,360. 

Between two schooners on crossing courses, — 
one closehauled, the other two points free,— 
where the latter was 7ield in fault for not keep- 
ing away.— The Ellen Tobin, Case No. 4,379. 

Between schooner closehauled and brig sail- 
ing free, near Sandy Hook, tlie latter, having 
no adequate lookout, being lield in fault.— The 
Emily, Cases Nos. 4,452, 4,453. 

Between sail vessels on courses which would 
liave cleared each other, where one, failing to 
discover the other's lights, until she was within 
a short distance, made a wrong maneuver in 
the moment of peril.— Ferdon v. The Justus E. 
Earle, Case No. 4,737a. 

Between vessels closehauled, beating up a nar- 
row channel, where the overtaking vessel, being 
on the port tack, failed to keep away, and the 
other made no effort to avoid the collision, and 
both were 7ield in fault.— 'French v. The Vic- 
toria, Case No. 5,106. 

Between schooners beating up the Hudson riv- 
er after the vessel ahead came about on her 
port tack, and failed to keep away from the 
other, which was running out her starboard tack. 
—The Greene County Tanner, Case No. 5,770. 

Between schooner closehauled and schoon- 
er sailing free in Chesapeake Bay, where the 
latter was held in fault for not keeping away.— 
The Helen J. Holway, Case No. 6,331. 
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Between schooner and brig off Barnegat, where 
the latter was Jidd in fault for a change of 
course. — The Jeremiah, Case No. 7,289. 

Between sloop beating up the East river and 
slooi) coming down with wind free, where 
the latter was 'held solely in fault for failure 
of lookout, though the former, in extremis, under- 
took to go about, and naissed stays because of 
a defective tiller.— The John H. Abeel, Case No. 
7,349. 

Between bark sailing free and ship close- 
hauled, where the latter was not held in fault 
for luffing when danger of a collision was im- 
minent.— The John Stuart, Case No. 7,427. 

Between schooner and bark in the North Sea, 
where the latter, being on the port tack, was 
lield in fault for not keeping away.— The Jupiter, 
Case No. 7,585. 

Between sail vessels, where one was held in 
fault for failing to keep her lights brightly 
burning and to have some person specificallv sta- 
tioned as a lookout.— Killam v. The Bri, 'Case 
No. 7,765. 

Between sailing vessels, one having the wind 
two points free, the other closehauled; both 



held in fault, the former for porting so as to 
cross the hitter's bow, tlie latter for negligejit 
lookout— Lane v. The A. Denike, Case No. 
8,045. 

Between sail vessels beating down the East 
river on the same tack, caused by the one in 
advance luffing to avoid a feny boat, where the 
collision was considered an inevitable accident. 
— Lockwood V, The Grace Girdler, Case No. 
8,450. 

Between schooner and sloop, where latter was 
iield solely in fault for failure to have a light— 
McCready v. The Robert I. Ponlson, Case Xo. 
8,734. 

Between schooner going out of harbor and 
sloop anchored in channel outside harbor mas- 
ter's line, where both were held in fault, the 
former for want of lookout, the latter because 
anchored in an improper place.— The Marcia 
Tribou, Case No. 9,062. 

Sloop sailing free and attempting to pass 
ahead of two schooners beating, being struck 
by one of the schooners, held solely in fault. — 
The Mary Eveline, Case No. 9,211. 

Between schooners at sea on a dark night, 
where it was held that neither was in faidt, 
and the libel was dismissed.— Pharo v. Smith, 
Case No. 11,003. 

Between schooner sailing free and schooner 
closehauled, where the latter was held in fault 
for coming about, where the other vessel had 
taken proper measures to avoid her.— The Rich- 
ard R. Higgins, Case No. 11,7GS. 

Between schooner and bark at tne mouth of 
Chesapeake Bay, coming together on conveig- 
ing courses, where the former was Iwld sololv 
in fault— Stetson v. The Pepita, Case No. 13*- 

382. 

Between schooner sailing free and pilot boat 
under reefed sails, with her helm lashed to 
leeward, where both were Iwld at fault; the 
former for not changing her course, and the 
latter for not unlashing her helm, and keeping 
steadily on her course.— The Transit, Case No. 
14,137. 

Between brig and bark, where the former, 
sailing closehauled, was Iwld in fault for cliang- 
ing her course.— The Vincenzo Perotto, Case 
No. 16,947. 

Between brig and schooner, where the latter, 
being closehauled on her starboard tack, was 
Ti^ld solely in fault for a change of course after 
the brig had taken proper measures to avoid 
her.— The Wesley Seymour, Case No. 17,420. 

A vessel sailing free Iield liable for a collision 
with one closehauled on a crossing course, which 
missed stays in going about, fell off, and went 
astern, and was struck by the former.— West- 
cott V. The Ann Barton. Case No. 17,431. 

in. STEAM TTESSELS MEETING OK 
CBOSSING. 

§ 21. Application of Tules in general. 

A tug with a tow drawn by a hawser is bound 
by the rule requiring vessels meeting to pass to 
the starboard.— Hern v. The Anthracite, Case 
No. 6,412. 

A tug incumbered with a ship in tow, pro- 
ceeding stern foremost trom a slip, Tield not 
subject to the rule of navigation requiring the 
vessel on the port hand to give way where 
steamers are meeting on erossmg courses. — The 
Electra, Case No. 4,339. 

A vessel will be held in fault in attempting to 
run across the track another is known to be 
intending instantly to take.— The Boston, Case 
No. 1,672. 

Large steamers are held to extreme diligence 
when iQ the neighborhood of smaller and weaker 
vessels.- The Sampson, Case No. 12,280. 
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In the case of two tujrs racing to reach a 
sailing vessel, to speak for employment, the 
one which first arrives is entitled to its position, 
and the other must take the proper measures 
to avoid a collision.— The K. L. Maybey, Case 
No. 11,870. 

§ 22. Meeting end on. 

The general rule of navigation is that where 
two steamboats are approaching each other in 
opposite directions it is the duty of each to port 
her helm and pass to the right.— The Washing- 
ton, Cases Nos. 17,220, 17,223. 

The rule which requires two steamers ap- 
proaching each other to port their helms, and so 
pass on the starboard hand, must be acted on 
when there is any possible chance of collision 
by keeping their courses. — ^Wheeler v. The East- 
ern State, Case No. 17,494. 

The rule of porting the helm when meeting 
on parallel courses is inapplicable to a vessel 
moving slowly against the tide, when out of 
the channel of a river which is left free to the 
other vessel,— The Sampson, Case No. 12,280. 

Where vessels are approaching each other 
with berth enough to exclude the possibility of 
their coming together, porting the helm, under 
such circumstances, may he a fault. — ^Ward v. 
The Ogdensburgh, Case No. 17,158. 

Article 13 of Act 1864 requiring steamers to 
port, only applies when they are meeting end on 
with risk of collision.— The America, Case No. 
281. 

The rule requiring steamers meeting to pass 
to the right does not apply where both colored 
lights are anywhere but ahead.^The Manitoba, 
Case No. 9,029. 

§ 23. Crossing courses. 

Where two vessels under steam are crossing, 
so as to involve risk of collision, the ship which 
has the other on her starboard side shall keep 
out of her way,— The Hansa, Case No. 6,038. 

A steamer approaching another on a crossing 
course has a right to presume that the latter will 
keep on, if she has the right of way and is not 
in fault in running at full speed.^The North- 
field, Case No. 10,826. 

Embarrassment by proximity to vessels at 
anchor is no excuse for not observing the rule 
requiring the vessel on the port hand, on a 
crossing course, to keep out of the way, where 
there is no justification for being in such pros- 
imity.— The Hansa, Cases Nos. 6,036, 6,038. 

A steamer descending a river, meeting a fer- 
ryboat on a crossing course on her port hand, 
will be lield at fault for starboarding her helm 
instead of keeping her course. — Schuyler v. The 
Corsica, Case No. 12,495. 

A propeller coming down the East river, meet- 
ing a ferryboat crossing on her starboard hand, 
where the latter keeps her course, will be lield 
liable for a collision caused by crossing the bows 
of the ferryboat.— The Chesapeake, Cases Nos. 
2,642, 2,643. 

The not slackening of speed by the vessel 
bound to observe such rule, condemned; and 
the keeping of her course by the other vessel, 
approved.— The Hansa, Case No. 6,038. 

§ 24, Duty to slacken speed, stop, or re- 
verse. 

When two vessels are approaching each oth- 
er, and the character and course of either can- 
not be determined by the watch on board, the 
vessel should be slowed or stopped until the 
character and course of the other can be aseer- 
tained.— Ward v. Chamberlain, Case No. 17,151. 

Where steam vessels are approaching each 
other, and from the darkness or fog there is 
the least uncertainty as to the course or posi- 
tion of the other, it is the duty of each instantly 
to cheek her speed, and then, if necessary, to 



stop and back.— Ward v. The Ogdensburgh, 
Case No. 17,158. 

If a steamer, owing to any cause, cannot see 
its way clear in entering a harbor at night, it 
is its duty to stop.— Ward v. The A. Kossiter, 
Case No. 17,147. 

Steamboat passing tow in narrow channel on 
the Hudson river at night JieJd in fault for fail- 
ure to slow down, and observe position of tow. 
— Fitzhugh V. The Commerce, Case No. 4,841.- 

A propeller will be held equally in fault for 
passing at full speed a tug within 100 feetj 
where she comes into collision with the tow 
astern, which is improperly handled. — The Ma- 
ria Martin, Case No. 9,079. 

A steamer coming down the East river at 
night is in fault for approaching, at 10 miles 
an hour, a group of three vessels crossing the 
river both ways in front of her.- United States 
V- The aiineola. Case No. 15,779a. 

§ 25. Kiver and liarlior navigation — ^In 
general. 

Steamer running into harbor or through com- 
mon thoroughfare must, take extra precautions. 
—The Bay State, Case No. 1,148. 

And in night, or in case of fog, must move 
with great circumspection, or lay to or anchor, 
according to danger. — ^The Bay State, Case No. 
1,148. 

The law of the river is established by usage 
to which navigators must conform. — Barrett v. 
Williamson, Case No. 1,051. 

A steamer navigating a river leaving the or- 
dinary and usual tracl^ of vessels, under the 
circumstances is bound to show some palpable 
necessity for the deviation.— The Magnolia, Case 
No. 8,958. 

A tug towing canal boat stern foremost from 
a pier into the East river must use great care 
and give due warning to approaching vessels. — 
The Edmund Levy, Case No. 4,288. 

A towboat leaving a landing just outside of 
a ferry slip and crossing the course of an in- 
coming ferryboat is in fault in not making at 
once for the center of th^ stream, as required 
by the local laws.— Clark v. The Ellen, Case 
No. 2,819. 

In a collision between a steamer and a ferry- 
boat just leaving her slip in the East river, 
both were JieJd in fault, the fo,rmer for not 
slackening speed, and the latter for not holding 
back for the steamer to pass ahead. — The Elec- 
tra. Case No. 4,337. 

On the western rivers, the ascending boat 
may indicate a preference as to her course, and 
descending boat is bound to conform thereto. — 
Western Ins. Co. v. The Goody Friends, Case 
No. 17,436. 

The rule requiring the up-stream boat to give 
the first signal to indicate its choice of sides 
does not apply when there are 18 feet of water 
above the bars. — ^Keys v. The Ambassador, Case 
No. 7,747. 

The proper signal must be given an approach- 
ing vessel by one wishing to go to the opposite 
side of the channel. — ^The Brothers, Case No. 
1,969. 

Steamers navigating near piers, in violation 
of harbor regulations, liable for collision with 
steamer in proper track, taking due precaution. 
—The Bay State, Case No. 1,149. 

A tug is chargeable with notice when a steam- 
er is to leave her berth on regularly appointed 
and notorious trip.- Annette v. The Storm, 
Case No. 413. 

The maneuver of forereaching in a harbor is 
not objectionable, unless there be some reason 
to apprehend a collision by reason of making it. 
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—Red Bank Co. v. The John W. Gandy, Case 
No. U,626. 

A vessel which attempts to pass another while 
struggling in Hell Gate, there being no fault on 
the part of the latter, will be responsible if a 
collision occurs. — ^The Rhode Island, Case No. 
11,743. 

A vessel which attempts to pass another un- 
der circumstances where it cannot be done 
without imminent danger of collision, where 
the latter is not in fault, will be held solely lia- 
ble for resulting damages. — The Rhode Island, 
Case No. 11,743. 

§ 26. — — Chicago river. 

Rules of navigation on the Chicago river. — 
The Louis Dole, Case No. 8,534. 

It is the established rule of the Chicago river 
that a steamer must take the starboard side 
of the channel.— The Brothers, Case No. 1,969. 

A steamer entering the harbor of Chicago at 
night at a speed of four miles an hour IwM in 
fault for collision with another steamer, in the 
act of turning just above a bend in the river, 
for too great speed. — ^^Vard t. The A. Rossiter, 
Case No. 17,147. 

§ 27. ' East river. 

Vessels navigating the East river must keep 
to the center of the stream. — ^The Relief, Case 
No. 11,693. 

Steamers plying upon the East river must 
use special watchfulness not to interfere with 
the course of ferryboats crossing the river. — 
The Relief, Case No. 11,693. 

An alleged custom of steamers coming down 
the East river above Corlear's Hook with the 
■ebb tide to keep off and allow steamers ascend- 
ing on the New York shore the benefit of the 
eddies Jicld not established. — ^The Niagara, Case 
No. 10,220. 

§ 28. — — Mississippi river. 

Rules of navigation on the Mississippi river. 
—The Magenta, Case No. 8,946; The Magnolia, 
Id. 8,958. 

General rules of navigation of Mississippi 
river and the law of Lousiana require descend- 
ing steamboat to keep the middle of the river, 
and to allow an ascending boat to choose her 
course.- Bates v. The Natchez, Case No. 1,102. 

Steamers and other water craft navigating 
the Mississippi river have the right to follow 
the usual channels. — ^Fawcett v. The Natchez, 
Case No. 4,703. 

On the Mississippi, a descending steamboat, 
by the uniform rule, runs down the bend in 
the strongest current and deepest water, and 
the ascending boat hugs the bar. — Sinnott v. 
The Dresden, Case No. 12,908. 

The Mississippi below the mouth of the Ohio 
is not, at any point or at any stage of water, 
a "narrow channel," within the meaning of su- 
pervising inspector's rule 3; the term only re- 
fers to the "chutes" running behind the island. 
—Sinnott v. The Dresden, Case No. 12,908. 

The rule on the Mississippi that ascending 
boats shall run the points, and descending boats 
the bends, will be enforced.— Shirley v. The 
Richmond, Case No. 12,795. 

A descending boat on the Mississippi river, 
when apprehensive of a collision, should stop 
her engine and float, leaving the ascending 
boat to choose the best mode of avoiding her. 
— Halderman v. Beckwith, Case No. 5,907. 

A boat running at great speed up the Mis- 
sissippi river on a dark night, when a descend- 
ing boat is visible, of whose course she is in 
doubt, takes the risk of a collision. — The Mag- 
nolia, Case No. 8,958. 

"When there is danger of collision between 
steamboats on the Llississippi, it is tlie duty of 



the descending boat to ring her bell and shut ofC 
steam, and of the ascending boat to do the 
maneuvering.— Sinnott v. The Dresden, Case 
No. 12,908. 

Seven or eight miles an hour is excessive 
speed for a steamboat towing barges at a dan- 
gerous point on the Mississippi. — ^The Milwau- 
kee, Case No. 9,625. 

§ 29. NartH river. 

Customs of navigation of North river are the 
same as the nautical usages at sea. — The Ar- 
gus, Case No. 521. 

§ 30. Ohio river. 

Navigators on the Ohio river must conform 
to usage that descending boat must keep in the 
current, and ascending boat to the right shore. 
—Barrett v. Williamson, Case No. 1,051. 

The rule of navigation on the Ohio river, 
giving the ascending boat the right to choose 
her course, does not give her the right, where 
the boats are on opposite sides of the river with 
ample water between, unnecessarily or capri- 
ciously to require the descending boat to change 
her course. — ^Thorp v. The Defender, Case No. 
14,003. 

The ascending boat on the Ohio river should 
not cross the channel, when a descending boat 
is so near as to involve risk of collision.-^Thorp 
V. The Defender, Case No. 14,003. 

A steamboat descending the Ohio river 200 
yards from the Indiana shore has no right to 
signal by one tap of the bell, and attempt to 
take the starboard side of another boat near 
that shore. — Keys v. The Ambassador, Case 
No. 7,747. 

During a high stage of water in the Ohio riv- 
er, a descending steamboat should keep near 
the middle of the river without regard to the 
channel. — Keys v. The Ambassador, Case No. 
7,747. 

Descending boat in approaching ascending 
boat on Ohio river must stop her engines, and 
float, leaving other boat to choose her course. 
—Barrett v. Williamson, Case No. 1,051. 

An upgoing boat on the Ohio river may signal 
which side of the down boat she will take, but 
she cannot insist upon such rule when its ob- 
servance will render a collision probable. — 
Sehenck v. The Fremont, Case No. 12,448. 

§31. — , St. Clair river. 

There is no general obligation requiring ves- 
sels navigating rivers to keep to the right of 
mid-channel. No such custom is proven in re- 
spect to the St. Clair flats.— The Milwaukee, 
Case No. 9,626. 

It is not a fault for a tow to enter the chan- 
nel of St. Clair flats while another tow is com- 
ing through in an opposite direction. — The 
Sweepstakes, Case No, 13,687. 

§ 32. —— Dangerous diannels. 

It being the custom in navigating the waters 
of the Chesapeake and Albemarle, when two 
boats are about to enter a narrow channel at 
the same time, for the ascending boat to stop 
below until the descending boat has passed 
through, held, that a vessel disregarding it was 
liable for a resulting collision. — ^JlcCoy v. The 
Currituck, Case No. 8,730. 

§ 33. Contributive fault. 

An error or fault of one vessel will not jus- 
tify the other in inflicting an injury which she 
might, by due diligence, have avoided. — ^Western 
Ins. Go. V. The Goody Friends, Case No. 17,- 
436. 

The fact that the engineer of the injured 
boat was not licensed will not prevent a recov- 
ery where the evidence shows that the want of 
a licensed engineer did not contribute to the col- 
lision.— ^The Vancouver, Case No. 16,838. 
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§ 34. Deceiving maneuvers. 

A vessel who sees approaching vessel stop her 
engine is entitled to consider that such ap- 
proaching vessel intended to allow her to pass 
her bows, and the sudden starting of the ap- 
proaching vessel's engine was a fault. — ^The 
Cayuga, Case No. 2,536. 

§ 35. Burden of proof. 

In the case of collision between two steam- 
•ers, libelant must not only show fault, on the 
part of the other steamer, but also that his 
vessel was free from fault.— The Relief, Case 
No. U,693. 

I 36. Particttlar instances of collision. 

Between steamers, both of which failed to 
port in time and were held liable.— The Albe- 
marle, Case No. 133. 

Between steamboat and ferryboat in East 
river, where the former was held in fault for 
attempting to cross the latter's bows.— The Am- 
erica, Cases Nos. 281, 284. 

Between ferryboat and propeller, where for- 
mer was held in fault for failure to observe gen- 
eral rules of navigation.- The Armitage Brear- 
ley, Case No. 537. 

Between steamer and lighter attempting to 
cross her bows in North river.— The Bermuda, 
Case No. 1,344. 

Between competing passenger steamboats at- 
tempting to gain advantage in starting from 
the same pier at the same time.— The Boston, 
Case No. 1,672. 

Between tug in East river, suddenly chan- 
ging her course to avoid ferry boat, and Sound 
steamer in her usual course. — Caldwell v. The 
State of Maine, Case No. 2,304. 

A steamtug, meeting a steamboat end on, 
Jield in fault for starboarding instead of port- 
ing.— The City of Hartford, Case No. 2,752. 

Between two steamers in the night, meeting 
nearly end on, where one was without a look- 
out, and failed to stop and reverse, and star- 
boarded instead of porting.— The Comet, Case 
No, 3,051. 

Between steam vessels on crossing courses, 
where one stopped and backed and the other 
failed to keep her course, as required by the 
rules.— The Corsica, Case No. 8,^6. 

Between steamers approaching guardship on 
parallel courses, where there was an absence 
of lookout and change of coiu:se.— The Cumbria, 
Case No. 3,472. 

Steamer JieU in fault for collision with ferry- 
boat coming out of slip, where she was running 
at full speed close to the piers.— The D. R. 
Martin, Case No. 4,091. 

Between ferryboat crossing the North river 
and steamboat coming down the river, where 
bofii were held in fault for failure to slow and 
stop when danger of collision was apparent. — 
■The D. S. Gregory and The George "Washing- 
ton, Case No. 4,100. 

Between a tug with tow alongside, ascending 
the East river near -piers, and canal boats tow- 
■ed at the end of a hawser stem foremost from 
pier,— The Edmund Levy. Case No. 4,288. 

A steamer coming down the East river Jidd 
in fault for a collision with a ship backed out 
by tugs from pier on the Brooklyn side for fail- 
ure to slacken speed.— The Electra, Case No. 
4,339. 

Tug hdd in fault, when running free with the 
■current in a fog at eight miles an hour, for 
collision with tug and tows coming up the 
stream.— Elllis v. The Katy Wise, Case No. 
4,404. 

Between .tugs in the entrance of the Atlantic 
4oeks, where the signal of the incoming vessel 
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was not heard by the outgoing vessel.— The E. 
W. Gorgus, Case No, 4,586. 

Between steamer coming up the East river, 
near the Brooklyn side, and ferryboat, as the 
latter was leaving her slip, where the ferryboat 
erred in the moment of peril in not holdmg 
her course, and was Jidd not in fault. Case 
No. 4,693 reversed.— The Pavorita, Case No. 
4,695. 

Steamer having another on her starboard, 
and failing to give sufficient room to cross, con- 
sidering the tide, Jteld in fault.— The Franz Sigel, 
Case No. 5,062. 

Between ferryboat crossing East river and 
steamboat coming up river on her starboard 
hand near piers, where former was Jield in fault 
for not keeping away.— The General Franz 
Sigel, Case No, 5,311. 

Between tug and ferryboat, caused by an 
overtaking tug striking the former, and deflect- 
ing her course.- The General William McCand- 
less, Case No. 5,321. 

Between two steamers on crossing courses in 
the East river, where both were hdd in faulL 
—The George Law, Case No. 5,337. 

Between steamer coming into New York har- 
bor and steam elevator on her starboard hand, 
where the former's claim that the presence of 
vessels at anchor prevented her porting was not 
sustained.— The Hansa, Oases Nos. 6,036, 
6,038. 

Between two steamers on the Ohio river, in- 
volving mutual fault as to lights, lookouts, etc. 
— Hazlett V. Conrad, Case No. 6,288. 

Between tug and tow coming, down the Bast 
river, near the piers, and ferryboat just start- 
ing out, where the former was Jidd in fault,— 
The John Cooker, Case No. 7,337. 

Between ferryboat crossing from New York 
to Jersey City, on an ebb tide, under a port 
helm, and propeller coming up the river, where 
the latter was held in^ fault for not keeping 
away, and the former was not in fault for 
keeping on without slowing where her single 
whistle had been answered by a single whistle 
from the propeller.— The John Taylor, Case No. 
7,429. 

Between a steamer and tow of another steam- 
er, where the former was held in fault for being 
out of her proper course. — ^McKibbin v. The O. 
Vanderbilt, Case No, 8,860. 

Where steamers were meeting nearly end on, 
held that one was in fault for starboarding in- 
stead of porting, and for not reversing on per- 
ceiving' a confusion of signals. — ^The Mary Sand- 
ford, Case No. 9,225, 

A steamer ascending a channel at 8% miles 
an hour, and one descending at 14% miles an 
hour, both condemned for excessive speed, — ^The 
Milwaukee, Case No. 9,626. 

Between steamer going up the East river on 
the New York side and steamer coming down, 
where the former was hdd in fault for failure 
to port her helm.— The Niagara, Case No. 10,- 
220. 

Between rival steamers making same dock 
from opposite courses, where one was Jidd in 
fault for not sooner checking her headway. — 
Northern Shore Staten Island Perry Co. v. The 
Huguenots, Case No. 10,323. 

Between ferry and tow of tug on crossing 
courses, where the latter, having the right of 
way, was Jteld in fault for stopping to ease up 
on a loose cleat.— The Northfield, Case No. 10,- 
326. 

Between two steamers approaching nearly 
end on, where both were Jield in fault, one for 
starboarding instead of stopping and backing, 
and the other for defective screens to her lights. 
—The North Star, Case No. 10,331. 
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Between a steamer backing: across a ferry slip 
below the end of her pier and a ferryboat com- 
ing into the slip, Tvhere both -were lield in 
fanlt, the former for want of a lookout, and the 
latter for not stoppin"- when danger was appar- 
ent—The Paterson, Case No. 10,795. 

Between two tugs racing to reach a vessel, to 
speak for employment.— The R. L. Maybey, 
Case No. 11,870. 

Between tow and steamer on dark and rainy 
night, where the tug was deceived by her in- 
ability to see the colored lights, and took the 
steamer for a vessel at anchor, and was held 
at fault for keeping on at full speed. — ^The R. 
W. Burro wes. Case No. 12,180. 

Between tow and steamboat on the Hudson 
river, caused by the attempt of the latter to 
pass to the starboard.— The St. John, Cases 
Nos. 12,223, 12,224. 

Between two steamers at night on the Hudson 
river, where the fact that a single light was 
carried on one vessel was held to have misled 
the other. Case No. 12.326 reversed.— ITie 
Santa Olaus, Case No. 12,327. 

Between propeller with defective screens on 
her side lights, having the right of way. and 
steamship with negligent lookout, where both 
were Jield, liable. Case No. 12,332 modified.— 
The Santiago de Cuba, Case No. 12,333. 

Between tow going up the Bast river, along 
the Brooklyn shore, on an ebb tide, and a 
steamer coming down the river, and attemptins 
to sheer across the bows of the tug, where the 
steamer was held solely in fault. — The Scranton, 
Case No. 12,558. 

Between two steamers in the East river, where 
one was Jield in fa\ilt for failure to shape her 
course according to her signal, and in keeping 
on, instead of stopping, where danger of colli- 
sion was apparent. — The Senator ilike Norton, 
Case No. 12,667. 

Between ferryboat coming down East river at 
12 miles an hour and tug crossing the river, 
where both were held in fault; the former for 
too great speed, and the latter for failure to 
have the statutory lights. — The Union, Case No. 
14,344. 



IV. STEAM VESSEIiS AND SAIIi VES- 
SEIiS. 

§ 37. Steam vessels — ^£n general. 

A tug with a sail vessel or any other kind of 
craft in tow. either at the end of a hawser or 
lashed alongside, are to be treated as a single 
vessel under steam, and must keep out of the 
way of sail vessels. — The Herbert ilanton, Case 
No. 6,399; The J. H. Gautier, Id. 7,319; ITie 
Nabob, Id. 10,002; The U- S- Grant, Id. 
16,803; The R. B. Forbes, Id. 11,598. 

Boats in tow, exclusively under the control 
of a steam tug, are to be considered vessels un- 
der steam. — The Pennsylvania, Case No. 10,946. 

In a collision between a schooner and a ship 
in tow at the end of a hawser the ship must be 
regarded as a steam vessel. — The Civilta, Case 
No. 2,775. 

It is the duty of a ship in tow to keep away 
from a schooner under sail, which is keeping on 
its course. — The Civilta, Case No. 2,775. 

A tug, lying in the open lake, waiting for a 
tow, and exhibiting colored lights, is Jield to the 
responsibility of a steamer under way. — The 
Sunnyside, Case No. 13,620. 

§ 38. Higier oTsligaiion imposed. 

The law casts upon the steamer the obligation 
of using elfeetivelv and promptly the extraordi- 
nary means she possesses to prevent a collision. 
—The Washington Irving, Case No. 17,243. 



As between a steamer and sail vessel, the for- 
mer is held to greater caution and vigilance, and 
must adopt necessary precautions to avoid colli- 
sion.— Baker v. The City of New York, Case 
No. 765. 

The steamer will be bpld solely in fault for a 
collision with a sail vessel which she saw in 
good season, where the latter held her course. 
—The City of New Bedford. Case No. 2,7.i7; 
The Kentucky, Id. 7,716; Lawrence v. The 
Koanoko, Id. 8,142; Lyle v. The Conestoga, LI. 
8,622a; Lowry v. Portland, Id. 8,583. 

It is immaterial whether the sail vessel was 
close hauled or running free. — The Carroll, Ca'^e 
No. 2,451. 

A ferryboat, approaching her slip in a crowd- 
ed harbor, must be hela in fault, in the absence 
of vis major, for running upon a sloop, visible 
at a distance of 130 yards, which held her 
course.- Edwards v. The ilanhasset. Case No. 
4,295. 

§ 39. ^— Duty to take precautions call- 
ed for by the situation. 

The steamer must take all proper precaution 
for avoiding a sail vessel approaching from a 
direction involving risk of collision. — The Narra- 
gansett, Case No. 10,019. 

A tug with a line of barges in tow, which is 
unable to change her course in favor of a sail- 
ing vessel, is nevertheless in fault in not making 
such inability known to the vessel, as required 
by rule 24. — ^The C. F. Ackerman, Case No. 
2,563. 

A steamer proceeding slowly to her dock held 
not liable for collision with sloop endeavoring to 
cross her bows into the same slip, where She 
stopped her engines as soon as the maneuver was 
discovered. — ^Tyler v. The South America, Case 
No. 14,311. 

A steamship running under the stern of a ves- 
sel at anchor, standing high out of water, should 
proceed with great caution, and at such rate of 
speed as will enable her to keep clear of sail 
vessels passing on the other side. — Judd Linseed 
& Sperm Oil Co. v. The Java, Case No. 7,559. 

A steamer carefully navigating a crowded har- 
bor will not be held in fault for collision with a 
schooner just gettins: under way behind the hull 
of a large ship, which could not be seen in time 
to avoid her. — The Java, Case No. 7,234. 

"Where any doubt exists as to the ability of the 
steamer to pass ahead of the sail vessel, the 
former must delay to permit the latter to pass. 
—The Jamaica, Case No. 7,173. 

A steamer approaching a sail vessel should 
take all precautions to guard against contingen- 
cies and accidents to which a sail vessel is lia- 
ble.— The Delaware, Case No. 3,760. 

It is the duty of a steamer to avoid getting 
into such close proximity to a tacking vessel 
that a change of her tack might cause a possi- 
bility of danger. — The Haugesund v. The Bow- 
doin. Case No. 6,220. 

A steamer will be held in fault for approach- 
ing so near a sail vessel as to create a reasona- 
ble apprehension of danger of collision by the 
latter, and involve an- erroneous maneuver in the 
moment of peril. — Haney v. The Louisiana, Case 
No. 6,02L 

A propeller passing close to a sloop cannot re- 
cover for an injury by being struck by the 
sloop's boom, swinging out from a puff of wind. 
— ^The George Law, Case No. 5,336. 

The fact that a steamer has vessels to her right 
and to her left will not excuse a collision with 
an approaching sail vessel, which kept Eer 
course, where she could have passed without 
danger by making a sufficient change of course. 
—The Dean Richmond, Case No. 3,713. 
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A steamer -n-ill be lield liable for collision TVith 
a sail vessel in a crowded river where she 
plunges into the crowd of vessels, taking ner 
chance of finding an opening through them. — 
The Vicksburg, Case No. 16,931. 

Where a collision ensues in consequence of the 
delay to take precautionary measures, the ves- 
sel which has the burden of keeping out of the 
way is liable.— Wakefield v. The Governor, 
Case No. 17,049. 

Steamer hove to. with steam up and sail set^ 
must take precaution to avoid collision with sail 
vessel drifting while getting under way.— But- 
terfield v. Boyd, Case No. 2,250, 

^40. -— Duty to reduce speed, stop, or 
reverse. 

A steamer must slacken her speed when pass- 
ing through a fleet of sail vessels anchored at 
the mouth of a river at night.— Ward v. The 
Fashion, Case No. 17,154. 

A steamer should stop promptly upon discov- 
ering in her course an indistinct object, which 
may be a sail.— Fletcher v. The Oubana, Case 
No. 4,863. 

The steamer will be lield in fault for the colli- 
sion, for not slacking speed, stopping, or revers- 
ing, on discovering the sail vessel, until she 
learns her course.— The Hermann, Case No. 
6,408; The Adriatic, Id. 89, 91. 

A steamer having knowledge of the approach 
of a sail vessel will be held in fault where she 
changes her helm in ignorance of the true course 
of the sail vessel, and does not slacken speed or 
stop and reverse to ascertain such position. — 
The Hammonia, Case No. 6,005; The Louisi- 
ana, Id. 8,537; The Northern Indiana, Id. 10,- 
320; Eeed v. The New Haven, Id. 11,649; The 
Western Metropolis, Id. 17,441. 

A steamer is bound to check her speed as 
soon as she discovers that she is not shaking 
off the sail vessel's lishts by changing her helm. 
— Dver Y. National Steam Nav. Co., Case No. 
4,224. 

A steamer which loses sight of ati approach- 
ing sail vessel's light must check her speed or 
stop until she' again discovers it.— The Illinois, 
Case No. 7,002. 

Where there is plenty of sea room, the steamer 
need not slacken her speed so long as tbe sail 
vessel is apparently keeping her course, and no 
danger is apparent— The Free State, Case No. 
5,090. 

A steamer, in entering the harbor of Chicago, 
which attempts to pass in a narrow place be- 
tween a schooner ahead and a pier, without any 
considerable abatement of speed,, will be held in 
fault for an ensuing collision.— Ward v. The 
Dousman, Case No. 17,153. 

A speed of eight knots an hour on meeting a 
sailing vessel beating through a narrow channel 
300 feet wide is excessive.— The Northern War- 
rior, Case No. 10,325. ' 

Steamboat is in fault in undertaking to pass 
sailing vessel in a channel so narrow that she 
must come within 15 feet of the latter, when, 
by stopping a short time, she could hare passed 
in a wider channel.— The Columbia, Case No. 
3,035. 

A steamer running 17 miles an hour colliding 
with a schooner closehauled which displayed the 
regulation lights is presumably at fault.— The 
Northern Indiana, Case No. 10,320. 

In a collision in Hell Gate, between a steamer 
and a schooner, held, that the steamer was in 
fault in not waiting before turning into a nar- 
row channel, until she knew whether the schoon- 
er was intending to turn into the channel or not. 
—The City of Hartford, Case No. 2,749. 

In a collision between a steamer and a pilot 
boat at sea, held the steamer was at fault, in 



not stopping still before she reached the pilot 
boat.— The City of Washington, Case No. 2,7(0. 

The burden is on the pilot boat to prove that 
the absence of the masthead light which she 
should have carried did not contribute to lie 
collision.— The City of Washington, Case No. 
2,770. 

Steamer colliding with sloop in New York har- 
bor in a fog held in fault for merely stopping, 
without reversing, on hearing fog horn. — ^The 
:Matteawan, Case No. 9,283. 

§ 41. Comparative obligations of vessels 
in general. 

Where a steamer and sail vessel are approach- 
ing each other, it is the duty of the latter to 
keep her course, and of the former to keep clear. 
—The E. B. Forbes. Case No. 11,598; Hall v. 
The BufEalo, Id. 5,927. 

The duty of steamers to keep out of the Tvay 
of sail vessels does not absolve the latter from 
the exercise of the most vigilant caution. — ^Lonan 
V. The C. H. Northram, Case No. 8,473. 

A sail vessel navigating near a steamer must 
take all reasonable precaution to protect herself 
and avoid injuring the Steamer. She cannot 
impose on the steamer the duty of guarantying 
her against collision.— The New Champion, Case 
No. 10,146. 

Steamers are bound to give way to sailing 
vessels when practicable, but are not required 
to insure the latter against their own negligence 
or misconduct.— The New Jersey, Case No. 
10,161. 

The sail vessel must avoid the steamer where 
the latter cannot give way without peril. — The 
Filot, Case No. 11,168. 

A sailing vessel in Hell Gate cannot be asked 
to check het headway to enable a steamboat to 
pass her at Hallett's Point— Whitney v. The 
Empire State, Case No. 17,586. 

§ 42. Sail vessel to L.old Iier conrse. 

It is a general rulfe that the sail vessel, wheth- 
er running free or sailing closehauled, on meet- 
ing a steamer, must keep hsr course, and that 
the latter mnst adopt the precautions necessary 
to avoid a coUision.^IMcKee v. The Pearl, Case 
No. 8,849; The Osprey, Id. 10,606; Pope v. 
The R. B. Forbes, Id. 11,275; Sanderson v. 
The Columbus. Id. 12,299; Wakefield v. The 
Governor,' Id. 17,049. 

A sailing vessel which collides with a steamer 
is not in fault where she keeps her course until 
collision is inevitable.— The Gella, Case No. 
2,542. 

Though" in dangerous proximity, the sail ves- 
sel, in ordinary circumstances, must keep ber 
course.— The Cornelius 0. Vanderbilt, Case No. 
3,235. 

Where a schooner approaches a steamer hav- 
ing lights at her bow and stern, and luffs to 
avoid her, supposing her to be anchored, caus- 
ing a collision, the schooner is in fault. — Oha- 
pin V. The E. Brainard, Case No. 2,597. 

A sailing vessel coming down the Hudson 
river does not bold her course within the mean- 
ing of the law when, without cause, she changes 
from iJie west to the east side of the river in 
rounding West Point.— The J. L. Hasbrouck, 
Case No. 7,323. 

A sail vessel will be held in fault for collision 
with a steamer where, when sailing on parallel 
courses, with ample space between them, she 
changes her course to cross the steamer's bows, 
so near that the latter could not, by reversing, 
avoid her.— The William Young, Case No. 17,- 
760. 

A steamer will be Jield in fault in presuming 
that a sail vessel will change her course so as 
to avoid the steamer, where she gives no indi- 
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cation of an intention to do so up to the last 
minute.— The Empire State, Case No. 4,475. 

A sail vessel is not excused for changing her 
course, even with a view of preventing a col- 
lision, unless it appear that a collision could not 
otherwise be prevented, or that the danger of 
collision was imminent and pending. — Waldorf 
V. The New York, Case No. 17,057. 

Mere apprehension of danger, not then immi- 
nent, is not sufficient to justify a change of 
course by a sailing vessel meeting a steamer 
under way.— Winter v. The Hercules, Case No. 
17,889. 

A sailing vessel, discovering the lights of a 
steamer nearly ahead, on a dark and cloudy 
night, has no right afterwards to change her 
course, on the supposition that she has not been 
seen by the steamer.— The Scotia, Case No. 12,- 
512. 

A sail vessel which fails to keep her course 
is presumptively at fault, and the steamer will 
be Iield responsible only for a fair exertion of 
the power of the vessel to avoid a collision. — 
Pope v. The R. B. Forbes, Case No. 11,275. 

The steamer is not liable where the collision 
was caused by an improper change in the 
course of the sail vessel, where she used all 
means in her power to avoid the collision after 
such change of course.— The Postboy, Case No. 
11,303; Baker v. The City of New York, Id, 
765; Camden & A. R. Co. v. The Thomas Wal- 
lace, Id. 2,337. 

The sail vessel will alone be Jield liable, where 
she changed her course without reason, and 
when not in danger, if the collision would not 
have happened, had she held her course. — Hurd 
V. Reeve, Case No. 6,917, 

If the collision is occasioned by an alteration 
of the course of the sailing vessel, it devolves 
upon her to prove the propriety or necessity of 
such movement. — The William Young, Case No, 
17,760. 

Where a schooner coming up the Jersey coast, 
on seeing the light of a steamer, heaves her 
lead, and comes up into tiie wind, and, after 
the steamer changes her course to avoid the 
schooner, fills away again, directly across the 
steamer's course, she will be held in fault for 
the ensuing collision. — The Virgo, Case No, 16,- 
975. 

A steamer will be held in fault for a collision 
with a schooner at night, whose change of 
course was seen in ample time, though the 
schooner had no lights. — ^The Queen, Case No. 
11,501, 

The sail vessel must change her course if, 
by so doing, she can prevent a collision other- 
wise inevitable. — ^The Cornelius C. Vanderbilt, 
Case No. 3,235. 

A change of course made by a sail vessel in 
response to a hail from an approaching steamer 
will not be considered a fault. — ^The Forest 
Queen, Case No. 4,938. 

The sail vessel must change her course when 
hailed from the steamer where holding it would 
drive the steamer into danger to avoid her. — 
The Cornelius G. Vanderbilt, Case No. 3,235; 
Crockett v. Riley, Id. 3,402a. 

§ 43. Sail vessel to run out lier tach. 

The law requires a sailing vessel in a narrow 
channel to beat out her tack, and to come 
about with all possible dispatch on the other, 
leaving to an approaching steam vessel the re- 
sponsibility of being in a position to enable her 
to do so without danger.— Whitney y. The Em- 
pire State, Case No. 17,586. 

A sail vessel will be Jield in fault for a colli- 
sion with an overtaking steamer, where the lat- 
ter took due precaution to avoid a collision, but 
the sail vessel failed to run out her tack, and 



came in stays just after crossing the steam- 
er's bows.— The W, C. Redfield, Case No. 17,- 
305. 

The sail vessel is justified in changing her 
tack when the circumstances render it expedi- 
ent and proper and the steamer must antici- 
pate her movement.^Bartelson v- The Cynthia, 
Case No. 1,067. 

In case of a sail vessel beating to windward, 
the steamer must anticipate her going in stays 
for another tack when proper to do so, — Mes- 
sereau v. The Sophia, Case No. 9,493b. 

The steamer is bound to anticipate the neces- 
sity of the sail vessel to come about on another 
tack; and, when the sail vessel is put on her 
new course, she is bound to keep it. — ^Wakefield 
V. The Governor, Case No. 17,049. 

The steamboat cannot be excused for holding 
her way upon the hypothesis and belief that the 
sailing vessel cannot, with safety to herself, 
keep her tack, but must go about or come into 
the wind before they meet. — The Washington 
Irving, Case No. 17,243. 

The assumption that a sail vessel will beat 
out her tack must yield to peculiar exigencies, 
such as arise in a crowded river. — The Vieks- 
burg. Case No. 16,932. 

A schooner which suddenly came around and 
made across a steamer's bow, though warned 
off, held in fault for the collision.— Lake Erie 
& B. Steamboat Co. v. The Son and Heir, Case 
No. 7,995. 

§44. Contriljutive fault of sail vessel. 

A schooner's change of course T^l^sn four miles 
from a steamer, in dense fog, held not a con- 
tributive fault, — ^The Blackstone, Case No, 
1,473. 

A steamer with 12 barges lashed alongside 
ported, to avoid a shoal, and brought an outside 
barge in collision with a schooner which was 
outsailing and passing her. The schooner had 
time to change her course. Eeld, that she was 
solely liable.— The Iris, Case No. 7,062. 

A change of course of the tug set up in de- 
fense in the answer to a libel by the tow against 
the colliding vessel, will not prevent a recovery, 
where it was justifiable. — ^The Iris, Case No. 
7,062. 

Where a collision is caused partly by the gross 
negligence of a sloop in the management of her 
helm while weighing anchor and partly by the 
failure of a tug to observe the regulations re- 
quiring steamers to keep to the middle of the 
stream, both will be held in fault. — Vandewater 
V. Westervelt, Case No, 16,846a. 

§ 45. Burden of proof. 

A steamer is presumptively liable for a col- 
lision with a sail vessel which has observed the 
prescribed rules of navigation. — Brainard v. The 
Worcester, Case No. l,S04a. 

Where it is the duty of a steamer to avoid 
a sailing vessel, the onus is on the steamer to 
show, in case of collision, that the sailing vessel 
did not keep her coarse, or to show some other 
fault on the part of the sailing vessel that con- 
tributed to the collision. — ^The Western Metrop- 
olis, Case No. 17,440; The D. S. Stetson, Id. 
4,104; Beardsley v. The Metamora, Id. 1,186; 
The Java, Id. 7,233. 

On a libel by the owners of a steamer against 
a sail vessel, the libelants must not "only show 
fault in the sail vessel, but that they took all 
precautionary measures to avoid the danger to 
which she was exposed. — ^Ward v. The Fashion, 
Case No. 17,154. 

The mere proof that a steamer collided with 
a sail vessel; unaccompanied with circumstan- 
ces exoneratmg her, raises a prima facie pre- 
sumption of fault in the steamer. — ^The Wash- 
ington Irving, Case No. 17,243; The Wenona, 
Id. 17,411. 
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The sail vessel -will be presumed to have been 
in fault where the steamer was in her, regular 
course, and adopted all the usual precautions to 
avoid the collision.— Dickenson v. The Gore, 
Case No. 3,893. 

Where the circumstances of a collision be- 
tween steamer and sail vessel indicate^ great 
negligence somewhere, the presumption is that 
it was the steamer's, it being her duty to keep 
out of the way.— The New Orleans, Case No. 
10,179. 

The burden of proof on the steamer to show 
that the sail vessel changed her course, where 
set up as a defense, is not sustained where no 
satisfactory conclusion as to the real state of 
the facts can be arrived at from the evidence. — 
The Lizzie Major, Case No. 8,422. 

No reason being shown for the change of 
course of a steamer, thereby causing a collision, 
she was lield in fault.— The City of Norwich, 
Case No. 2,763. 

A libel against a schooner for collision with 
a steamer dismissed where it appeared that both 
were properly manned and carried proper lights, 
and there was no preponderance of evidence 
that the schooner changed her course. — ^Mer- 
chants' Transp. Co. v. The New York, Case No. 
9,454. 

§ 46. Particular instances of collision. 

Between steamer and ship in Irish Channel 
at night where steamer's conduct was erratic, 
because of change of course by ship, and the 
ship was lidd solely liable.— The Adriatic, Cases 
Nos. 89, 91. 

Between steamer bound to sea and drifting 
bark, where former was Jidd in fault. — The 
Alexandria, Case No. 179. 

Between steamer and schooner at sea at night 
where schooner changed her course, but steamer 
was Md solely liable,— The Alhambra, Case 
No. 192. 

Between steamer and schooner, caused by 
schooner's change of course to avoid another 
schooner,— The Amos C- Barstow, Case No. 337. 

Between schooner and steam propeller in Long 
Island Sound.— Ayer v. The Glaucus, Case No. 
683. 

Between schooner and propeller in Chesa- 
peake Bay, where both Jield in fault.— Boggs v. 
Parr, Case No. 1,602. 

Between steamer and sail vessel off New Jer- 
sey coast in fair weather, where the latter 
failed to hold her course,— Brennan v. The Virgo, 
Case No, 1,831, 

A steamer meeting a schooner closehauled 
lield in fault for failing to keep a proper look- 
out, or to slacken speed, — Carleton v. The Bo- 
anoke, Case No. 2,409. 

Evidence in collision between a steamer and 
schooner in the night considered, and Jield that 
those in charge of the steamer were negligent 
in not seeing her sooner.— The City of Norwich, 
Case No. 2,760. 

Between schooner land propeller at night on 
Lake Erie, both being hdd in fault,— the former 
for not holding her course, and tiie latter for 
failure to keep away.— The Delaware, Case No. 
3,760, 

Between a schooner and a steam tug in a, 
narrow channel, where the latter was hdd in 
fault for not keeping away.— The D. S, Stet- 
son, Case No. 4,104. 

Between ship and steamer on a starlight 
night, where both were sunk, and the steamer, 
having sighted the ship in due season, was held 
in fault for not keeping away, the latter not 
having changed her course, — Dyer v. National 
Steam Nav. Co., Case No. 4,224. 

Between schooner beating through East riv- 
er against the tide, and steamer whose pilot 



mistook the distance from the schooner, and ran 
her down when in stays.— The Elm City, Case 
No. 4,414, 

Between schooner in charge of incompetent 
navigator, and without proper lookout, and 
tow in the East river, where the former might 
have avoided the disaster by running out her 
tack.— Fagan v. The Pluto, Case No, 4,605, 

Between steamer and schooner in the East 
river, where the latter was hugging the New 
York shore to avoid the current, and the 
steamer attempted to pass too close, both be- 
ing hdd in fault, the schooner having a negli- 
gent lookout. Case No. 4,635 reversed. — The 
Fanita, Case No. 4,636. 

Between steamer and tow in Hell Gate near 
Pot Hock, where the former was hdd in fault 
in not keeping to the northerly edge of the tide. 
—The Galatea, Case No. 5,184. 

Between lighter sailing free in North rivep 
and tow, where the former changed her course, 
apprehending danger, and was hdd solely in 
fault.— The General U. g. Grant, Case No, 
5,320. 

Collision between sloop and ferryboat hdd 
ttf have been caused solely by fault of the sloop, 
which luffed while the master was absent from 
the helm, helping to stow the anchor.— The 
Gerard Stuyvesant, Case No. 5,356. 

Between steam and sail vessels on crossing 
course in Long Island Sound.— The Glaucus, 
Case No, 5,478. 

Between steamer without lookout and schoon- 
er in the Kills, where' the former was hdd lia- 
ble for not keeping away.— The Gratitude, Case 
No. 5,704. 

Between tow and schooner in Kills, where the 
latter was hdd in fault for not taking proper 
course. — ^The Gratitude, Case No. 5,705. 

Between tug, with canal boat lashed along-- 
side, and schooner, near Blackwell's Islandi 
where the former crossed the latter's course, — - 
The Herbert Manton and The J. H. Gautier^ 
Case No. 6,399. 

Between ship towed to sea on a hawser and 
schooner coming into the harbor, which came- 
about, instead of keeping her course, and, miss- 
ing stays, fell across the hawser. — ^The Hibernia 
and The Relief, Case No, 6,454. 

Between yacht, after passing under the stent 
of the tow, and steamer in Chesapeake Bay 
without a lookout, and whose officers wera 
strangers to the locality. — ^Hollyday v. The Da- 
vid Reeves, Case No. 6,625. 

Between steamer and sail vessel, where the. 
latter presented a confusion of lights, and the 
former failed to slacken her speed, and both 
were hdd in fault.— The Huntsville, Case No. 
6,915. 

Between steamer coming down the East riv- 
er, and turning on the Brooklyn side so as ta 
make her berth on the ' New York side, and 
schooner running free, close to the New York 
shore, where the latter was hdd in fault for- 
not taking any measures to avoid the collision. 
— Hurley v. The Champion, Case No, 6,919a, 

Between steamer off Sandy Hook, looking for- 
towing employment, and brig sailing free, out- 
ward bound.— The lola. Case No. 7,057. 

Between steamer rounding into her berth 
and schooner under way in light breeze, where, 
the latter was hdd in fault for not keeping- 
away.— ^The Isaac Newton, Case No. 7,092. 

Between steamer going through Hell Gate- 
and schooner drifting with the tide in a light 
wind, where the former was 7idd in fault for- 
not stopping to let the schooner pass. — ^The 
Island City, Case No. 7,108, 

Between steamer and schooner in Buttermilk 
channel, where the former \y^a held in fault: 
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for not giving the latter a wide berth. — The 
Jamaica, Case No, 7,173. 

Between steamer and schooner at sea on a 
dark and hazy night, where the former was 
Iidd liable for too great speed and the want of 
a vigilant lookout. — ^The James Adger, Case No. 

7,188. 

Between steamer and schooner in Hell Gate, 
where both were held in fault, one for too 
great speed, and the other for indefinite ma- 
neuvers.— Jarvies V, The State of Maine, Case 
No. 7,224. 

Between steamer and bark at night, the lat- 
ter being sunk, and all on board save one per- 
son lost, where the former was Jteld in fault, on 
her own evidence, for too great speed or the 
want of vigilant lookout.— The Java, Cases 
Nos. 7,232, 7,233. 

Between schooner and tow lashed alongside 
of tug near the Astoria dock in the East river, 
where the latter was Jidd in fault for not keep- 
ing out of the way.— The J. H. Gautier, Case 
No. 7,319. 

Between steamer and sloop rounding West 
Point in the Hudson river, where the former 
was Md in fault for not keeping the usual 
course in such cases. — ^The J. L. Hasbrouck, 
Case No. 7,323. 

Between steamer passing under the stem of 
a large vessel at anchor and schooner hidden 
from view, where the former was hdd liable. — 
Judd Linseed & Sperm Oil Co. v. The Java, 
Case No. 7,559. 

Between steamer and schooner in New York 
harbor, steamer held in fault for porting her 
helm, the schooner having kept her course. — 
The Lady Ellen, Case No. 7,981. 

Between steamer, running as a ferry boat, 
and schooner on the Kennebec river, where 
the former was held in fault for not keeping 
away.— The Leopard, Case No. 8,264. 

Between steamer and schooner off the coast 
of New Jersey, where the latter was Jield in 
fault, having failed to prove a change of 
course bv the schooner. — ^The Lizzie JIajor, 
Case No. 8,422. 

Between steamer and brig in the Atlantic 
Ocean, where the latter was heid solely in fault 
for failure to hold her course. — The Louisa, 
Case No. 8,529. 

Between bark and steamer off the coast of 
Ireland, where the former was held in fault for 
not exhibiting a visible light, and the latter was 
also hdd in fault for too great speed. — ^The Lou- 
isiana, Case No. 8,537. 

Between steamboat and schooner, where the 
steamboat was in fault for want of proper 
lookout, and because no proper measures were 
taken after the schooner was discovered. — 
Lyle V. The Conestoga, Cases Nos. 8,622, 8,622a. 

Between steamer and sail vessel near Cape 
Ann, where the latter was held in fault for not 
keeping her course. — Lowry v. The Portland, 
Case No. 8,583. 

Between steamer and schooner in Delaware 
river, where both were hdd in fault, the for- 
mer for insuflacient lookout, and the latter for 
failure to exhibit a torch. — ^The Margaret, Case 
No. 9,069. 

Between steamer and schooner which had 
proper lights burning, and did not change her 
course, where the steamer was hdd solely in 
fault— The Metis, Case No. 9,499. 

Between steamer and skiff, where the steam- 
er was hdd solely at fault, the skiff being be- 
calmed. — Miller v. The W. G. Hewes, Case 
No. 9,594. 

Between steamer and schooner, where both 
were held in fault, the former for improper 



maneuver, and the latter for failure to sound 
a fog horn.— The Monticello, Case No. 9,739. 

Between bark becalmed without colored lights 
and steamer, where both were hdd in fault. — 
Naunton v. The Oregon, Case No. 10,057. 

Between steamer in the East river and 
schooner, immediately after going about, which 
was hdd in fault for not beating out her tack. — 
The Nereus, Case No. 10,121. 

Between steamer and schooner which chan- 
ged her course only in extremis, where the 
former was Jidd solely in fault, haviug no 
lookout but the quartermaster at the wheel, 
in the pilot house. — The New Orleans, Case No. 
10,179. 

Between steamer with a proper lookout and 
schooner having no proper green light, where 
the former was hdd not in fault for the re- 
sults of maneuvers which seemed proper at 
the time.— The New Orleans, Case No. 10,180. 

Between steamer and schooner in New York 
Bay, where the former was Jidd in fault for 
attempting to cross the schooner's bows, and 
the luffing of the schooner was hdd to be a 
fault in extremis.- The Novelty, Case No. 10,- 
369. 

Between schooner sailing free and steamer, 
at night, where the latter was hdd solely in 
fault for not Keeping out of the way. — The 
Ocean Queen, Case No. 10,40Sa. 

Between steamer and schooner, where the 
former was hdd in fault for attempting to pass 
between the injured vessel and another vessel. 
—The Old Dominion, Case No. 10,483. 

Between ferryboat and sloop, where both 
were hdd in fault, — the former for want of 
lookout, and the latter for absence of colored 
light.— The Pavonia, Case No. 10,850. 

Between steamer and bark, approaching on 
nearly parallel courses, where the steamer port- 
ed in time, and the bark was hdd solely in fault 
for starboarding. — Peck v. Burns, Case No. 10,- 
889. 

Between steamer and schooner, where former 
was Jidd in fault for not keeping away, — Pope 
V. The K. B. Forbes, Case No. 11,275. 

Between steamer and schooner at night, 
which were in plain view for miles, where the 
steamer failed to sustain the burden of proof 
that she was not in fault. — The Prince Edward, 
Case No. 11,427. 

Between steamer and schooner at night, 
where the latter was hdd in fault for a change 
of course when near the steamer, and after 
the steamer had changed her course to avoid 
collision. Case No. 11,501, reversed. — The 
Queen, Case No. 11,502. 

Between steamer and sail vessel, where the 
former had no lookout, and mistook the course 
of the latter, and was It^d solely in fault for 
the collision. — Reed v. The New Haven, Case 
No. 11,649. 

Between schooner and steamer going at the 
rate of nine knots an hour, where the latter 
was Jteld in fault for reversing instead of 
changing her helm. — Sanderson v. The Colum- 
bus, Case No. 12,299. 

Between steamer and schooner, where the 
latter's torch was mistaken for that of a 
pilot boat, and the steamer continued to bear 
down upon her, instead of changing her helm, 
or stopping until she found out the schooner's 
course, and was Jidd solely in fault. — The Ti- 
tian, Case No. 14,061. 

Between steamer and schooner, where the 
latter's lantern was not seen through the neg- 
ligence of the steamer's lookout, and the steam- 
er was Jidd solely in fault. — Todd v. The 
James Adger, Case No. 14,074a. 

Between steamer and schooner at night, 
where the latter was Jidd solely in fault, hav- 
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inff, by dianging her course, thwarted pru- 
dent and proper measures which, the steamer 
had taken to avoid her.— The Wenona, Case 
No. 17,411. 

Between steamer and schooner, where the 
former changed her helm in ignorance of the 
latter's coui-se, and was lidd solely liable.— 
The Western Metropolis, ^ Cases Nos. 17,4i}9, 
17,441. 

Between sail vessel just coming to anchor 
ofE the Battery at New York, and steamer de- 
scending the river, where both were liela at 
fault; -Sie sail vesel for want of a lookout, and 
the steamer for traveling too near the shore, in 
the night, at too great speed.— The Wings of 
the Morning, Case No. 17,872. 

Between steamer and schooner at sea, where 
both were Md in fault; the former for not 
taking prompt measures to avoid the colhsion, 
and the latter for not seeing the steamer be- 
fore changing her course. — The Zodiac, Case 
No. 18,217. 

V, OVERTAKING VESSEIiS. 

§ 47. 'Wh.at are overtaking vessels. 

A vessel which goes about at the same time 
as anotiier vessel on a parallel course, and en- 
deavors to pass such other vessel, is an over- 
taking vessel.— The Clytie, Case No. 2,913. 

Where two steamers on the same route are 
rounding the same point, they cannot be con- 
sidered crossing courses where the faster boat 
attempts to cross the bows of the other.— The 
Oceanus, Cases Nos. 10,414, 10,415. 

§ 48. Duty of overtaking vessel. 

The overtaking vessel must exercise the great- 
er degree of care to avoid collision.— The Gov- 
ernor, Case No. 5,645. 

An overtaking vessel beating in the same di- 
rection witi the vessel ahead is bound to antici- 
pate the coming about of the latter when she has 
run out her tack.— The Nellie D., Case No. 10,- 
097. 

An overtaking steamer in the East river, 
though her stem is ahead of that of the other 
steamer when they reach Hell Gate, must give 
way or be liable for a resulting collision.— The 
Narragansett, Cases Nos. 10,016, 10,018. 

An overtaking steamer passing a tug and 
tow at the entrance of the East river is bound 
• to guard against the known effects of the tide. — 
The Newport, Case No. 10,185. 

Where a steamer coming from behind a tug 
and tow must necessarily cross their course, 
and diooses to "do so in front instead of behind 
them, and a collision results, the burden is on her 
to excuse herself^ — ^The Newport, Case No. 10,- 
185, 

The burden is upon the overtaking vessel to 
show that the collision was not caused by her 
fauIt^Ehe Governor, Case No. 5,645. 

§ 49. Duty of vessel akead. 

The overtaking vessel must avoid the vessel 
ahead, but she has the right to assume that 
the vessel ahead will hold her course, and the 
latter must not unnecessarily change her course 
so as to involve risk of collision. — The Ellen 
Holgate v. The Illinois, Case No. 4,376; The 
Hortensia, Id. 6,706; The W. H. Clark, Id. 
17,482. 

A sail vessel beating in advance of a steamer 
must run out her tacks. — ^Twibell v.. The Key- 
stone, Case No. 14,285. 

Where a wharf presents itself as a danger- 
ous obstacle to a nearer approach to the shore 
by a vessel beating, she may come about, and 
throw the responsibility on an overtaking steam- 
er to avoid her.— Twibell v. The Keystone, Case 
No. 14,285. 
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A vessel sailing closehauled, upon being over- 
taken by another sailing the same course slight- 
ly to windward, is at fault in luffing so as to 
cause collision.- The Hortensia, Case No. 6,706. 

A vessel in advance is not bound to give 
facilities to enable a vessel in her rear to pass 
her, but only to refrain from any maneuvers 
calculated to embarrass the latter in an attempt 
to. pass.— The Governor, Case No. 5,645. 

A vessel approached from behind by another, 
intending to cross her bows from starboard to 
port, is under no obligations to promote sucli 
movement.— McNally v. Meyer, Case No. 8,909. 

Where the vessel ahead is willfully thrown 
across the path of tiie overtaking vessel, she can- 
not recover for an ensuing collision, though the 
rear vessel be not without fault.— The St. Paul, 
Case No. 12,243. 



§ 50. Attempting to pass. 

The boat astera takes all the risk of an at- 
tempt to pass, and the vessel ahead is not obliged 
to give way or change her course. — McGrew v. 
The Melnotte, Case No. 8,812. 

The leading vessel is entitled to hold her 
course, and the one behind must select such a 
course as she may safely take to pass, where 
the vessel ahead does nothing intentionally to 
thwart or prevent her passing.— The Khode Is- 
land, Case No. 11,745; The Oceanus, Id. 10,- 
415. 

Running within 20 yards, in an attempt to 
pass, is negligence.— The Rhode Island, Case 
No. 11,745. 

§ 51. Kaciug. 

A ship lield in fault for collision with a schoon- 
er in an attempt by crowding on sail to get 
into a harbor ahead of her.— Brlandsen v. The 
Ocean Spray, Case No. 4,518. 

§ 52. Particular instances of collision. 

■ Sail vessel lield- not in fault in running out 
her course, of£ Blackwell's Island, though over- 
taking steamer signaled to tack short.— The 
Bridgeport, Case No. 1,860. 

Overtaking tow in Schuylkill river, "held: in 
fault in violating the rule of navigation re- 
quiring a vessel astern to look out for a vessel 
ahead.— JBrunsgaard v. The 'America and The 
Magdalene, Case No. 2,056. 

Between propeller and schooner overhauled 
in Hell Gate, where, the wind dying out, the 
schooner anchored, to avoid danger of drifting 
on Hallett's Point, where the propeller was 
lield not liable.- The Eleetra, Case No. 4,338. 

Between the tows of two tugs in the East riv- 
er, caused by lie effort to avoid an overtaking 
steamer navigating near the shore, where the 
latter was Tield solely in fault. — ^The Ivanhoe, 
Case No. 7,113. 

A schooner will be 'held in fault for sudden- 
ly luffing up across the course of an overtaking 
ferry, for the pmpose of taking in sail to make 
her landing.— The Jay Gould, Case No. 7,245. 

Between steamers in Hell Gate, where the 
overtaking vessel was IwlA in fault for not 
giving way when abreast of the other. — ^The 
Narragansett, Case No. 10,016. 

Overtaking vessel held liable for a collision 
with a heavy barge towed alongside a steamer 
which broke her stem line on sheering on meet- 
ing a cross tide and grounding. — Nelson v. The 
Thomas Sparks, Case No. 10,115. 

Between Long Island Sound steamers rounding 
the Battery, where the one which left her pier 
first was considered the overtaking steamer by 
reason of the longer course taken by her. — The 
Oceanus, Cases Nos. 10,414, 10,415. 

Between steamers in Hell Gate, where the' 
overtaking vessel was lield in fault for not 
stopping in time to allow the other to get ahead 
of her.— The Providence, Case No. 11,449. 
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Between tow and overtaking steamer, where 
both tug and steamer were lieici in fanlt for 
crowding.— St. Paul Fire & Marine Ins. Co. 
V. The Lake Superior, Case No. 12,244. 
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VI. VESSELS IN TOW. 

Liability of tug to tow, see "Towage," § 19. 

§ 53. Duties and liabilities of tng. 

In the ease of a collision by a tow, where 
there is no proof as to the agreement for tow- 
age or the local usage, the tug will not be pre- 
sumed to have been under the control of the 
tow.— The Swallow, Case No. 13,663. 

It is no defense to a tug colliding with anoth- 
er vessel that she was acting under the orders 
of a steamer which she was towing. — Marshall 
V. Marshall, Case No. 9,128b. 

The tug is not liable for a collision between 
a tow alongside and a vessel at a pier, where 
the tug's motions are directed by a pilot in the 
employ of, and on board and in charge of, the 
vessel in tow.— The Edgar Baxter, Case No. 
4,278. 

The rule is the same where the tug's motions 
are controlled by a licensed pilot employed by 
and on board of the ship.— Smith v. The Creole, 
Case No. 13,033. CONTRA, see The Rescue, 
Case No. 11,708. 

The tow will be lield- liable for a collision 
where the tug is the agent of the boat^ and a 
collision is caused by her being overtasked. — 
The Palmetto, Case No. 10,699. 

A tow of nine loaded canal boats lield too 
heavy for a tug on the Chicago river. — The 
Palmetto, Case No. 10,699. 

Suction of water from passing vessels is one 
of the natural incidents of navigation which 
a tug with a tow must guard against.— The Jlon- 
itor, Case No. 9,710. 

A tug is chargeable with fault in having a 
towing cleat so loose as to require her to 
stop and ease it on passing other steamers. — 
The Northfield, Case No. 10,326. 

A tug, which stops on meeting a steamer, in 
consequence of which her tow spreads out with 
the effect of the *tide, will be lield in fault 
where the collision would not have happened 
if she had kept on.~The Pennsylvania, Case 
No. 10,&46. 

A tug which silently acquiesces in the slack- 
ening of a bow line by a tow alongside is re- 
sponsible for resulting damages. — The Olive Ba- 
ker, Case No. 10,489. 

A tug acting under the direction of a naval 
officer 'held not liable for a collision of a float- 
ing derrick in tow drifting with the tide against 
a vessel moored. — ■NA''ilIiams v. The Vanderbilt 
and The Collins, Case No. 17,743. 

It is the duty of a propeller towing a barge 
past a vessel at anchor to take great care not 
to go so near the anchored vessel that a sheer 
of the barge might cause a collision. — The Ce- 
ment Rock and The Venture, Case No. 2,544. 

In the absence of instructions from the pilot 
in charge of a ship to the tug having it in tow, 
as to its course on approach of a schooner, it 
was the duty of the tug to navigate so as to 
avoid a collision.— The Civilta, Case No. 2,775. 

A propeller which tows a barge past a vessel 
at anchor, passing so close as to cause a collision 
between the vessel and the barge, and without 
keeping a proper lookout astern, is in fault, and 
solely liable.— The Cement Rock and The Ven- 
ture, Case No. 2,544. 

Where a vessel in tow collides with, another 
vessel which the tug saw and could have avoided, 
the tug is liable.— The Clover, Case No. 2,908. 

"Where a tug tows a ferry boat on fire from 
her si ill, the burden of proof is on the tug to 



show that she was not in fault in towing the 
ferry boat against a schooner at anchor. — ^The 
Clara, Cases Nos. 2,788, 2,789. 

The towing of a ferryboat on fire out of a 
slip by a hempen hawser, likely to take fire, is 
negligence, and, where the burning vessel drifts 
against another at anchor, on the hawser burn- 
ing, the tug is liable.— The Clara, Cases Nos. 2,- 
788, 2,789. 

A tug towing a vessel by a hawser astern 
will be lield liable for a collision between tlie 
tow and a vessel moored at a wharf, where, 
knowing the tow steered badly, and having am- 
ple sea room, she follows a course near the 
wharf.— The Favorite, Case No. 4,700. 

A tug will be lield liable for injury to third 
vessel by a sheer of a canal boat towed astern, 
where she had notice that the latter steered 
badly, and did not take proper measures to ar- 
rest the sheer and avoid the collision. Case No. 
4,598, reversed.— The 'Express, Case No. 4,596. 

A tug employed to tow in and land a vessel 
at a particular place is charged with the duty 
of directing the vessel towed, and managing 
the helm in making the landing.— The South- 
west, Case No. 13.191. 

The act of a sail vessel in detaching herself 
from a tug and fastening herself to a pier is 
to be considered her act, unless she show that 
she was left at the pier in opposition to her 
wishes.— Tyson v. The Jason, Case No. 14,317. 

In the case of a raft towed by a steamer, tlie 
steamer, and not the raft, will be held liable 
for damages for a collision.— The W. H. Clark, 
Case No. 17,482. 

The respective liabilities of tow and tug con- 
sidered.— The Belknap, Case No, 1,244. 

Tug 7ield in fault for starting out with a tow 
in a tide so strong that she could not control 
her maneuver, and was forced against a vessel 
lying at a pier.— Williamsburg Ferry Co. v. 
The Chelsea, Case No. 17,747. 

§ 54, Duties and liabilities of tow. 

A tow which is itself without fault is not 
liable for damages resulting from a collision 
caused by the fault of the tug.— Westhoff v. 
The Oluf, Case No. 17,449. 

The owners of a tow which is under the ex- 
elusive direction of the master of the tug are 
not liable for damages caused by collision oc- 
currmg through negligence in the navigation 
of the tug.— The Hector, Case No. 6,317. 

A schooner admitting that she broke adrift 
from her tug because of her own defective haw- 
ser is alone liable for collision with a vessel 
moored.— The A. R. Wetmore, Case No. 569. 

A steamer without power of her own, and 
under the exclusive control of a tug, is not lia- 
ble for collision with schooner at pier.— The 
Cambridge, Case No. 2,332. 

§55. Joint liability. 

"VS''here the persons in charge of a tug and 
tow jointly participate in their control and man- 
agement, the vessels are jointly liable for an 
injury to a third vessel, — ^The Coleman, Case 
No. 2,981. 

Where a ship and tug lashed together are 
navigated under the direction of the master of 
the tug by the use of both helms, they are lia- 
ble, as joint tort feasors, for a collision bv the 
ship.— Boyer v. The Wisconsin and The 'Hec- 
tor, Case No. 1,756. 

Both tug and schooner held in fault for inju- 
ries caused by the tug attempting to haul the 
schooner from entanglement with mooring 
chain of powder boat, near which she negligent- 
ly anchored.— The Burke, Case No. 2,159. 

§ 56. Faulty mnuagemeut of tow. 

A canal boat in the Chicago river is not sub- 
ject to rule of navigation requiring a boat to be 
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carried astern with a line ready to be' thrown 
ashore in emergency,— The B. S. Sheppard, Case 
No. 2,072. 

Barque towed astern in narrow river should 
have her anchor ready to let go, to check her 
headway in emergency.— The B. S. Sheppard, 
Case No. 2,072. 

§ 57. Contribtitive fault. 

Where there was no darkness sufficient to 
prevent an approaching vessel from seeing a 
vessel in tow of a tug, failure of the tug to 
carry lights showing that she had a tow was 
not a fault causing the collision.— The City of 
Troy, Case No. 2,769. 

§ 58. Bnrden o£ proof. 

A boat towed astern, steered with her own 
helm, who sheers and comes into collision with 
a passing tow, has the burden of showing that 
the sheer was caused by some fault on the part 
of her tug.— The Herald, Case No. 6,392. 

§ 59. Particnlar instances of collision. 

Between canal boats in tow and steamer at 
anchor, where the tug was held at fault in not 
taking sufficient precautions in a squall of wind. 
—The Alida, Case No. 201. 

Between steamer and tow in Milwaukee har- 
bor.— The Alleghany, Oases Nos. 204, 205. 

Between tows of steamboats meeting on Hud- 
son river, where one tug was held in fault for 
not keeping her side of the channel.— The Amer- 
ica, Case No. 280. 

Between tow and tug of another tow, in the 
Kills.— The Atlas, Case No. 634. 

Tug Md prima facie liable for collision be- 
tween ship in tow manned by landsmen only, 
and lighter at dock.— The Belknap, Case No. 
1,244. 

A steamer approaching her usual berth with 
due care Md not liable for collision with a 
barge in tow.— Blukeman v. The Pacific, Case 
No. 1,571. 

Both tug and barge in tow lidd in fault for 
collision with a steamer moored, caused by 
failure to stop her headway orf approaching a 
berth.~Bowas v. Pioneer Tow Line, Case No. 
1,713. 

Between lighter propelled by oars and ship 
lashed to the side of a tug, making the same 
pier.- Boyer v. The Wisconsin and The Hector, 
Case No. 1,756. 

Between steamer hove to and ship towed to 
sea, drifting in tide after hawser cast off.— But- 
terfield v. Boyd, Case No. 2,250. 

In a collision between a steamboat and a 
schooner in tow, Md. that the steamer was in 
fault— The City of Hartford, Case No. 2,748. 

Steamer lidd in fault for collision with boats 
holding seine towed astern of a fishing schooner 
caused by a change of course by the latter 
made in extremis.- The Columbia, Case No. 
3,035. 

Tug Jield prima facie liable for collision be- 
tween tow and vessel at anchor at a place where 
the river was three-fourths of a mile wide. — 
Culberg v. The Continental, Case No. 3,460. 

Between barge towed astern and cast loose 
from the tug, to permit the latter to come 
alongside to make a landing, and schooner at 
anchor near piers, in violation of local regu- 
lation, where both tug and barge were Md 
solely at fault— The EL A. Packer and The 
John Neilson, Case No. 4,241. 

Between tug with tows on Delaware river, 
carrying but one vertical light, and steamship 
misled thereby, where both were h^ld in fault, 
the latter for changing her -course.- Elliott v. 
The Volunteer, Case No. 4,398. 

Between tows in East river, where tug at- 
tempted to pass between a drilling scow and 
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piers, and failed to keep her tow on a parallel 
course.— The Frederick M, Wilson, Case No. 
5,078. 



Tug held liable for collision between ferry 
boat and tow without light which was being 
shifted while lying in the track of the ferry.— 
The Gorgas, Case No. 5,622. 

Between the tow of a tug coming into and 
the tow of a tug going out of the Atlantic ba- 
sin, where the former tug was Jield solely in 
fault for making a turn too short to enable her 
to See the approaching vessel in time to avoid 
a colIision.~The J. C. Gibbes and The Oapric- 
cio. Case No. 7,248. 

Between tow,s, resulting from failure of one 
to pay out the hawser in obedience to an order 
from the tug. Md to have occurred from the 
sole fault of such tow.— Martinez v. The Anglo 
Norman, Case No. 9,174. 

Between boat in tow astern and schooner 
drifting with tide in light wind, where tug was 
M4 m fault for not keeping out of the way.— 
The Mount Washington, Case No. 9,888. 

Between a barge and ship in tow of steamers 
meeting in the East river, where the ship was 
held in fault for starboarding her helm. — ^Penn- 
sylvania Coal Co. V. The Queen Victoria, Case 
No. 10,952a. 

Between the rear boats in tow spread out by 
tlie stopping of the tug on a flood tide, and a 
steamer which passed to the port side after the 
tug had blown two whistles, where the latter 
was held solely in fault— The Pennsvlvahia. 
Case No. 10,946. 

Between the last of two barges, towed direct- 
ly astern of a tug, and 1,000 feet therefrom, 
and a jiassenger steamer on Long Island Sound, 
on slightly crossing courses, where the steamer 
was held in fault for not discovering the tow, 
which carried the regulation light— The Rhode 
Island, Case No. 11,741. 

Tug lidd liable for collision by stern tow vrith 
schooner anchored in the St Clair river for an 
attempt to pass the bend in the river with more 
than one vessel in tow.— The Swallow, Case No. 
13,663. 

Bet\\'een steamer and brig in English channel 
m fog, where both were hdd in fault the for- 
mer for running 8 miles an hour, the latter for 
failure to continually blow her fog horn.— The 
Westphalia, Case No. 17,460. 

Vn. VESSELS AT REST, AT ANCHOR, 
OR AT PIERS. 

§ 60. Itocal regulations generally. 

A local ordinance in relation to anchoring is 
binding on all navigators.— The Bedford, Case 
No. 1,216. 

A general regulation of the harbor masters 
forbidding vessels to anchor in a certain spot 
will be Md to have been waived where no no- 
tice was given to remove.— The Russia, Case 
No. 12,168. 

A vessel whose jib boom is standing, con- 
trary to law, is liable for collision happening 
wholly or in part thereby,— The Clover, Case 
No. 2,908. 

§ 61. Higlier oliligation on moving ves- 
sel. 

The presumption is against a moving vessel 
which collides with another anchored or moor- 
ed at a proper place, and she has the burden of 
showing that the latter was at fault or that 
the accident was inevitable.— American Dredg- 
ing Co. V. The Bedowin, Case No. 299; Amos- 
keag Mfg. Go. v. The John Adams, Id. 338: 
The Baltic, Id. 823; The Beaver, id. 1,199 
The Bridgeport, Id. 1,861; The City of New 
York, Id. 2,759; Hall v. Little, Id. 5,939; The 
Helen R. Cooper, Id. 6,334; The Lady Prank- 
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Hn, Id. 7.984; The Lincoln, Id. 8,354; McOlos-I 
key V. The Achilles, Id. 8,701; Mills v. The 
Nathaniel Holmes, Id. 9,613; Pierce v. Lang, 
Id. 11,144; The Scioto, Id. 12.508; Sterling v.' 
The Jennie Cushman, Id. 13,375. 

A sailing vessel entering a crowded harbor 
at night at a speed of six miles an hour, in ad- 
dition to a current of four miles, and colliding 
with an anchored vessel, will be held in fault. — 
The Hasten, Case No. 9,266. 

Unskillfulness displayed by a vessel under 
way in the measures used to avoid a collision 
after discovering a vessel at anchor in the chan- 
nel without a light will render the former lia- 
ble.— Green V. The Adelaide, Case No. 5,752. 

Damages for an injury to a vessel moored, 
by the rubbing by a vessel lying alongside, 
caused by a collision with a third vessel under 
way may be recovered against the colhding 
vessel.— The Moxey, Case No. 9,894. 

To recover of the vessel moored alongside, 
she must be shown to have been in fault— 
The Moxey, Case No. 9,894. 

A steamboat will be held liable for a collision 
between two vessels properly secured at a pier, 
caused bv her swells, where she passed unnec- 
essarily near at high speed.— The Morrisania, 
Case No. 9,838. 

§ 62. Vessels at anclioiv-Iii general. 

Dredging machines have rights of vessels at 
anchor.— American Dredging Co. v. The Be- 
dowin. Case No. 299. 

A ve.ssel unlawfully obstructing the passage 
of another on tide waters is liable to the latter 
for any direct damage or prejudice resulting 
therefrom.— Smith v. The Alabama, Case No. 
12,998a. 

§63. TTegligence in choosing an- 

cliorage in generaL 

An anchoring place designated by the harbor 
master of Boston is a proper anchorage, 
though in the channel.— The Lady Franklin, 
Case No. 7,984. 

Anchorage in a narrow channel, where ves- 
sels are constantly passing, is not necessarily 
improper, if room be left for vessels and tows 
to pass in safety; but a vigilant anchor watch 
must be maintained.— The blasters. Case No. 
9,267. 

A schooner will not be held chargeable with 
a contributing fault in anchoring near piers m 
violation of local regulation, where it appears 
that vessels were in the habit of anchoring in 
such spot.— The B. A. Packer and The John 
Neilson, Case No. 4,241. 

A vessel which anchors in the channel or 
entrance to a port, except in case of necessity, 
or remains there longer than the necessity 
continues, will be held in fault in case of col- 
lision with a moving vessel.— The Scioto, Case 
No. 12.508. 

Negligence in lying in the track of a vessel 
gives rise to the same degree of liability for 
collision as any other fault.— Fish v. The Black 
Warrior, Case No. 4,813. 

A vessel anchoring in the daytime in the 
track of a ferry, and having been requested 
to remove, will be held solely liable for injuries 
bv collision with the ferryboat, which used 
due caution, at night in a fog.— The Exchange, 
Case No. 4,593. 

A vessel lying at anchor in the main thor- 
oughfare at the mouth of the Mississippi will 
be held in fault for a collision with a vessel 
which drifted against her in the current on 
the wind dying away.— The Louisville v. 
Strout, Case No. 8,542, 

Vessels anchoring in Hampton Roads, with- 
in the area described in the United States 
coast survey charts as "the usual anchoring 



ground," cannot be held in fault because lying 
within the customary track of steamers.— The 
J. W. Bverman, Case No. 7,591. 

Anchoring in middle of Hudson river, op- 
posite Ft. Lee, at night, held not culpable con- 
duct.— The Indiana, Case No. 7,020. 

§ 64. Anclioring near otlier vessels. 

A brig which comes to anchor too near a 
schooner is liable for a collision with the 
schooner, where the brig drags her anchor 
on being fouled with another vessel at an- 
chor, though she was not at fault for the first 
collision.— The Lincoln, Case No. 8,354. 

Anchoring directly leeward of another ves- 
sel, a distance of 125 fathoms, is not of itself 
negligence.— The Julia M. Hallock, Case No. 
7,579. 

A vessel anchored in a proper place is en- 
titled, to room enough to swing in safety on 
as long scope of chain as is necessary to pre- 
vent her dragging.— The Queen of the East^ 
Case No. 11.506. 

§ 65. Care o£ vessel. 

A vessel is not at fault in leaving her sails 
up while at anchor in broad daylight, at a 
place where she could be seen for a long dis- 
tance, and was not obstructing the channel. — 
The John Sanderson, Case No. 7,364. 

A vessel at anchor at a breakwater in a 
storm is in fault in not having a watch on 
deck, and cannot recover against a vessel for 
a collision.— The Clara, Case No. 2,787. 

A custom of leaving fishing vessels at an- 
chor in the harbor all night without any one 
on board can only extend to and be justified 
in ordinary weather, and not in time of storm. 
—The Echo, Case No. 4,264. 

Where a vessel at anchor in a gale is run 
into by another vessel, having no person on 
board, the latter is liable, notwithstanding 
the custom in the harbor to leave vessels at 
anchor without any one on board.— Clapp v. 
Young, Case No. 2,786. 

A vessel at anchor in a channel of a river 
is liable for all damages caused solely by her 
want of a light or lookout.— Cohen v. The 
Mary T. Wilder, Case No. 2,965. 

A vessel injured while at anchor, at night, 
in the middle of the Hudson river, cannot 
recover where she failed to keep a good light 
and a sufficient watch on deck.— The Indiana, 
Case No. 7,020. 



§ 66. — — Dnty to avoid collision. 

An anchor watch is not bound to take active 
measures to get his vessel out of the way of 
a vessel approaching in daylight under com- 
mand, or to hail the latter unless he discovers 
that his vessel is not seen.— The Lady Frank- 
lin, Case No. 7,984. 

A vessel anchored in a river in a rapid cur- 
rent cannot recover for injuries in a collision 
with a drifting sail vessel, which would have 
been avoided had she kept a watch.— Buzzard 
V. The Petrel, Case No. 2,261. 

§ 67. — Dragging anchors. 

The burden is on a schooner which, hav- 
ing dragged her anchors at night, collided with 
a sloop at anchor, to show that the collision 
was caused by inevitable accident.— The 
Dutchess, Case No. 4,205. 

Two anchors, together weighing 300 pounds^ 
Md insufficient for a fishing schooner of 54 
tons, such insufficiency rendering her hablo 
for a collision resulting from dragging her 
anchors in a storm.- The Echo, Case No. 4,- 
264. 

A vessel is liable for a collision caused by 
dragging her anchor in a storm, where the 
master had knowledge of the approaching 
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storm, and failed to put out a second anchor. 
—The Bloina, Case No. 4,420. 

■§ 68. Vessels at ivliarf — Care in. mooruii:. 

A canal boat moored at a dock by order of 
the harbor master is lawfully there, though it 
be at a narrow place in the river. — ^The Moni- 
tor, Case No. 9,710. 

The mooring of a bark by a single %-inch 
<;hain at a pier in the North river, in the win- 
ter season, Jield negligence. — ^The Lotly, Case 
No. 8,524. 

Where a ship brought into a slip to avoid 
peril from running ice is warned that her 
position is dangerous to another vessel in the 
Blip, injury caused by her, where her fasten- 
ings are carried away by the ice, is not a ease 
of inevitable accident— The John Tucker, Case 
No. 7,431. 

It is no defense in such case that the ves- 
sel injured was lying in the slip head out, in 
violation of the rule of the harbor master.— The 
John Tucker, Case No. 7,431. 

§ 69. — Mooring against otlier vessels. 
A vessel which moors alongside of another 
■at a wharf or elsewhere becomes responsible 
to the other for all injuries resulting from her 
proximity which human skill or precaution 
■could have guarded against. — Vantine v. The 
Lake, Case No. 16,878. 

A vessel which moors alongside of 'another 
■at a wharf is bound to know the depth of 
water, and is responsible for the directions of 
the consignees, who have such knowledge, and 
is liable for injury to the other vessel against 
which she careens on grounding during an 
ebb tide.— Vantine v. The Lake, Case No. 16,- 
878. 

It is no defense to a libel for injury to a 
sloop by the lurching of a scow moored along- 
side, during which she dumped her deck load 
•of stone, that the lurching was caused by the 
swells from a passing steamer and the scow 
striking the ground, as, in such case, the owner 
was at fault in mooring the scow nest the 
sloop.— Scow Without a Name, Case No. 12,554. 

A large vessel which places herself outside 
f, small one in a slip, and refuses to move to 
let the other out when the weather becomes 
such as to make her position dangerous, is 
liable for the injury inflicted.— Walters v. The 
Kadius, Case No. 17,123. 

The fact that it would be necessary to run 
a line across the slip temporarily, which is 
forbidden by ordinance, will not excuse the 
larger vessel, as the spirit of the ordinance 
would not be violated in such an emergency. — 
Walters v. The Radius, Case No. 17,123. 

A vessel which is merely passive, as where 
the collision is caused by the swell of a pass- 
ing steamer, is not to be held in fault, where 
•she is not chargeable with negligence.— Kissam 
V. The Albert, Case No. 7,852. 

A tug lying at a pier was injured by having 
-a tug lying next her with flaring bows crowded 
against her bulwarks amidships, on being 
pressed from the other side by a tug and tow 
which merely sagged against her by the force 
■of the tide. Held, that the injury was solely 
attributed to the positions of the vessels at 
the pier, and that the moving vessels were not 
liable.— The Charles E. Stone, Case No. 2,620. 

§ 70. — Care of vessel. 

A vessel properly moored at a wharf is not 
•ordinarily bound to keep watch on board. — 
Amoskeag Mfg. Co. v. The John Adams, Case 
No. 338. 

A vessel which fastens to a pier in New 
York harbor in midwinter, while a strong 
tide is running, and the river is full of float- 
ing ice, is negligent in not having a compe- 



tent pilot or master on board.— Tyson v. The 
Jason, Case No. 14.317. 

A steamer will be Md liable for injuries 
caused by the breaking of the fastenings of a 
canal boat by the current from her propeller, 
which she set in motion without notice to ike 
canal boat while moored in a slip.— The Leo, 
Case No. 8,250. 

A vessel lying in a slip in the port of New 
York must brace up her yards, or toplift them 
during the night.— The Phoenix, Case No. 11,- 
111. 

A vessel lying wholly inside a dock in Boston 
harbor need not have her yards braced up. — 
Pierce v, Lang, Case No. 11,144. 

_A vessel lying at a wharf in the Chicago 
river which allows her anchor to hang at the 
hawse pipe with its flukes below the surface, 
where it sinks a colliding boat, will be held at 
fault, irrespective of the city ordinances. — 
The Palmetto. Case No. 10,699., 

§ 71. — - MaMng landings. 

A vessel voluntarily approaching another 
moored at a dock, and striking her, is solely 
liable, although the other may somewhat block 
the passage.— Marshall v. Marshall, Case No. 
9,128b. 

A vessel is liable for collision, caused by 
the action of the tide, with a vessel lying at 
a dock at which she is attempting to land.— 
Brown v. The Gideon Lee, Case No. 2,006a. 

Libelant landing his flat boat on Mississippi 
river, in accordance with local rule, held not 
guilty of negligence.— Culbertson v. The South- 
ern Belle, Case No. 3,462. 

Where steamers using the same pier have 
a customary mode of making landings, Md, 
that the vessel which had begun to make her 
landing as customary was entitled^ to com- 
plete it without embarrassment from the other. 
—The State of New York, Case No. 13,327. 

Steamer in backing out of slip in maneuver- 
ing for landing is negligent in not having a 
lookout on after deck.- The Baltic, Case No. 
821. 

A sail vessel approaching a wharf when 
another is making sail to leave a wharf near 
by has the right to presume, from the di'op- 
ping of the sails of the latter, that she will 
wait until the former comes to anchor. — Rider 
V. The Pacific, Case No. 11,812. 

A steamship will be held liable for so coming 
into her pier as to touch vessels lying at the 
second pier away.— The Nebraska, Case No. 
10,075. 

§ 72. Duty in relation to moving 

vessel. 

A vessel lying near to, but not moored at, 
a wharf, without a signal light, and with her 
boom rigged out board, is responsible for a 
collision with another vessel moving prudently 
to her accustomed berth.— Stiles v. The John 
Stevens, Case No. 13,443. 

A canal boat lying at a pier is not bound, 
at the request of the master of a tug taking 
another boat out of the slip, to get out extra 
fastenings to prevent the canal boat breaking 
loose by the pressure of the tug carried against 
her by the tide.— The Titan, Case :^o. 14,060. 

The owners of rafts, barges, or other craft 
moored to the banks must foresee and provide 
against accidents liable to be caused by the 
swell of passing steamers.— Fawcett v. The 
Natchez, Case No. 4,703. 

A usage for vessels to let go their war^s 
on the approach of a steamer is not applicable 
in favor of a steamer having no right to use 
the waters of the harbor.— The Maverick, Case 
No. 9,316. 
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§ 73. Maneuvers in slips. 

A vessel moving out of a slip, where otner 
vessels are moored alongside, is charged with 
the dutv of seeing that all lines are unfasten- 
ed.— The Thornton, Case No. 13,995. 

Steamship making a maneuver in a slip is 
liable for damages to her tug caused by the 
parting of a spring line used to check her 
sternway.— The Anglia, Case No. 389. 

Where a vessel is moved in a dock in Boston 
harbor in which other vessels are lying, she 
must give notice to the wharfinger, so that 
proper precautions may be taken by the other 
vessels.— Pierce v. Lang, Case No. 11,144. 

A large ocean steamer leaving a narrow slip 
crowded with other craft by using her own 
propeller must use the utmost care and main- 
tain adequate lookouts and complete control 
over her movements. If this is impracticable 
she must employ a tug.— The Nevada, Case 
No. 10,131. 

A tug in swinging an elevator in tow into 
a slip is charged with the duty of avoiding a 
barge rightfully moored to the end of the pier 
with stern projecting.— The Nellie, Case No. 
10,093. 

A bark which, having discharged her ballast 
at a wharf, immediately capsizes, on her lines 
being thrown off the wharf by direction of her 
master, and sinks a tug alongside employed 
by the master to tow her to another wharf, is 
liable for the loss sustained.— Hopkins v. The 
:^eba. Case No. 6,694. 

§ 74. ■ Drifting from moorings, 

A vessel which breaks from her moorings, 
and comes into collision with another at 
anchor, has the burden of showing vis major, 
or inevitable accident.— The Fremont, Case 
No. 5,094. 

The breaking of fastenings in a tempest is 
not a case of vis major where the master had 
warning and sufficient opportunity to protect 
the vessel.— The Lotty, Case No. 8,524. 

Failure to increase fastenings after neces- 
sity was apparent will prevent defense of vis 
major to vessel causing damage by breaking 
away in wind storm. — Camden & A. R. 
Transp. Co. v. The Lotty, Case No. 2,337a. 

A collision in a slip, caused by a bark pull- 
ing out a pile to which her bow chain was 
fastened, in a storm lasting two or three 
days, held not due to inevitable accident.— The 
Johannes, Case No. 7,332. 

Steamers laid up for the winter alongside 
a pier broke from their moorings from the 
force of ice driven by the wind and tide against 
barges which made fast to them for the night. 
Held not a case of inevitable accident, and 
that the barges were liable.— The Energy, 
Case No. 4,485. 

Where a schooner moored for the winter at 
a pier broke adrift, and ran into a canal boat 
and beached her, she is liable for the damages. 
—The Christopher Columbus, Case No. 2,705. 

The fact that a vessel causing damages by 
breaking her moorings was moored by the 
licensed pilot who brought her into port is no 
defense.— Camden & A. R. T^-ansp. Co. v. The 
Lotty, Case No. 2,337a. 

§ 75. Vessels aground. 

A vessel aground in a narrow channel, in a 
situation to permit of other vessels passing her 
in safetv, should, on the approach of another, 
cease her efforts to get off, until such other 
vessel has passed.— The Thomas A. Scott, Case 
No. 13,921. 

A tug working at a vessel aground in the 
channel of the St. Clair flats must give way to 
passing vessels, though it requires a temporary 
suspension of her efforts; and the master of an 
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approaching vessel may rely upon her observ- 
ance of such duty.— The Napoleon, Case No. 
10,014. 

A vessel which attempts to haul by another 
grounded in the entrance to a dock, after being 
warned that there is not room enough, is liable 
for all injuries caused by her jamming.— The 
Stromless, Case No. 13,540. 

§ 76. Effect of nnseaxp-ortMness. 

Vessels moored at piers must be of sufficient 
strength to bear ordinary pressure from vessels 
landing or moored alongside. — The Cambridge, 
Case No. 2,332. 

A ship, having come in from sea in a sea- 
worthy condition, the fact that she was sunk 
at her anchorage, by the blow of a steamship- 
carried against her by the tide, does not estab- 
lish that she was not tight and strong.— The 
Russia, Case No. 12,1^. 

§ 77. Particular instances of collision. 

Between steamer with a tow and sloop at 
anchor, near shore, caused by steamei-'s taking- 
inshore course, too great speed, and want of 
lookout— Acker v. The Rainbow, Case No. 26. 



Between dredge anchored at mouth of river 
and tug and bark.— Albany Dredging Co. v. The 
Gladiolus and The Concordia, Case No. 132. 

Between brig anchored in track of naviga- 
tion and vessel in tow.— Allegro v. The Niagara,^ 
Case No. 207a. 

With vessel at anchor where colliding vessel 
not clearly proven.~The Anna, Case No. 399. 

Between towboat and wrecking vessels an- 
chored over wreck, and exhibiting wrong light. 
—The Austin, Case No. 663. 

Between longboat hanging under bark's coun- 
ter and barge breaking loose from pier by force 
of ice floe-— The Avid, Case No. 678. 

Between steamer backing out of slip, ^wing- 
ing with tide, and ferryboat making adjoining- 
slip.— The Baltic, Case No. 821. 

Between ferryboat on fo^gy morning and brig- 
anchored near track, in violation of ordinance. 
—The Baltic, Case No. 822. 

Between vessel lying at end of pier, with 
stern projecting into ferry slip, and ferryboat 
making landing, carried by tide against it. — 
The Baltic, Case No. 823. 

Between vessels at anchor in a storm.— Beane 
V. The JIayurka, Case No. 1,175. 

Vessel held negligent in anchoring 400 feet to 
windward of another, and not taking due pre- 
caution to avoid collision from increasing wind 
and sea.— The Beaver, Case No. 1,199. 

Schooner anchoring in dense fog within 60- 
vards of track of ferry, in violation of local or- 
dinance, Jield at fault.— The Bedford, Case No. 
1,216. 

Feri-j'boat knowing of anchorage of schooner 
in violation of ordinance, and refusal to change^ 
Jield equally liable for collision in fog.— The Bed- 
ford, Case No. 1,216. 

Vessel lying at anchor in roadstead without 
anchor lights, and lookout asleep, lield solely in 
fault.- Beyer v. The Nurnberg, Case No. 1,380. 

Tug held in fault in attempting to land steam- 
er at pier alongside schooner just getting ready 
to go to sea.— The Cambridge, Case No. 2,332. 

Schooner in such case held not in fault in not 
having fenders out to save injury from collision. 
—The Cambridge, Case No. 2,332. 

Steamship held in fault for setting her screw 
in motion while in a slip, and in not keeping a 
watch, and liable for damages to canal boat 
dra-svn bv suction and sunk.— The Colon, Case 
No. 3,022. 

Steamer Jield liable for collision with vessel 
at anchor in a proper place, caused by ground- 
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ing in an attempt to pass on the wrong side. — 
Commercial Steamboat Co, v. Button, Case No. 
3,06i. 

Between propeller at pier and schooner en- 
tering the basin, where the latter would have 
hit tlie face of the pier had the propeller not 
been there, — Cornell v. The Margaretta, Case 
No, 3,239. 

A bark with stern extending beyond the end 
of the pier Jicld solely in fault for collision 
with large steamer cautiously, working into her 
berth at an adjoining pier. — In re Cornwall, 
Case No. 3,248. 

Steamboat held liable for collision with flat 
boat at ilississippi river landing. — Culbertson 
V. The Southern Belle, Case No. 3,462. 

Tug held liable for collision between schooner 
being towed out of slip and bark lying at ad- 
joining pier, caused by the casting off of a 
line by the schooner, which held her against 
flood tide.— The Don Juan, Case No. 3,986. 

Between sloop in Norfolk harbor and tug 
backing from wharf, the latter being Jield lia- 
ble for want of a lookout. — Dunstan v. The E. 
E, Kjrkland, Case No. 4,181. 

Between vessel at pier and vessel making ad- 
joining berth, alleged to have been hindered by 
another vessel assigned to the same berth by 
the harbor master. — The E. G. Scranton, Case 
No. 4,270. 

Between schooner aground across a Hatteras 
Inlet channel and steamer attempting to pass 
after making soundings, which failed to obey 
her helm because of scraping the bottom, the 
steamer being held solely in fault, though the 
schooner did not put out fenders, and might by 
lightening have got into shallower water. — ^The 
Ellen S. Terry, Case No. 4,378. 

Between pilot boat at anchor off quarantine, 
with sails up to dry, and bark towed in from 
sea, carried against the former b.v the tide on 
being brought too close.— The Emilie, Case No. 
4,450. 

Between schooner entering the mouth of Buf- 
falo creek, from the lake, in a gale, with wet 
rigging, and canal boat projecting too far into 
the channel, where the former was Jield free 
from fault — Evans v. The John F. Warner, 
Case No. 4,503. 

Between a propeller aground on St. Glair fiats, 
not exhibiting a proper light, and a tow whose 
tug failed to stop, where the tow only was held 
blameless.— The Prank ^loffat. Case No. 5,060, 

Vessel at anchor held not at fault for on^t- 
ting to set an anchor watch.— The Fremont, 
Case No. 5,094. 

Between canal boats at pier forced together 
by steamer backing in coming into her berth at 
the pier, and duly warned. — ^The General Mc- 
Cullum, Case No. 5,317. 

Between steamer, at anchor in the track of a 
ferry, and the ferryboat, in a fog, where the 
former failed to ring a bell, and was Jield solely 
in fault.— The Hudson, Case No. 6,829. 

Between steamer under way and schooner at 
anchor in middle of Hudson river at night, 
without sufficient light or watch. — ^The Indiana, 
Case No. 7,020. 

Between brig at anchor on the flats in the 
Penobscot river and schooner in tow, where the 
latter was Jield solely liable. — ^The Jeannie 
Cushman, Case No. 7,250. 

Between schooner at anchor in the East river, 
between Blackwell's and Manhattan Islands, 
with her sails up, and schooner under way, 
where the latter was held in fault. — ^The John 
Sanderson, Case No. 7,364. 

Between vessel shorthanded, hove short, be- 
fore making sail, and vessel anchoring 123 fath- 



oms to leeward, where former was Jicld solely 
liable for adopting improper method of getting 
under way.— The Julia M. Hallock, Case No. 
7,579. 

Where a canal boat was injured by striking 
the anchor of a schooner suspended under water 
at a pier, Jield that both were in fault,— The 
Kolon, Case No. 7,923. 

A vessel struck by a schooner while anchored 
in or near the edge of the channel, without dis- 
playing lights, held in fault. — ^Larco v. The 
Jiartha and Elizabeth, Case No. 8,087. 

Between ferryboat coming out of Fulton Fer- 
ry slip and tow of tug coming down East river 
and rounding to pick up a boat just above the 
slip, where the former was held in fault, — The 
Slanhasset, Case No. 9,019. 

There is almost a conclusive presumption of 
fault in a steamer which runs into a vessel at 
anchor in a harbor, in a proper place, and with 
proper lights. — ^Mercer v. The Florida, Case No. 
9,433. 

Between pilot boat and schooner, where the 
former was held in fault for failure to exhibit 
a light while lying to, and for want of a com- 
petent person on deck. — ^Messena v. The Neil- 
son, Case No. 9,493a. 

A bark drifting from her anchorage against 
another anchored vessel held liable, in the ab- 
sence of sufficient evidence that the drifting 
was by inevitable accident. — ^The Midas, Case 
No. 9,532. 

Between steamer and vessel in anchor in fog, 
where both were Jteld in fault, the former for 
too great speed, and the latter, for absence of 
bell or fog horn. — Morrison v. The Petaluma, 
Case No. 9,848. 

A bark Jield not in fault where a canal boat 
moored beside her was sunk by coming in con- 
tact with her fender.— The New York, Case No. 
10,195. 

Between schooner anchored in North river 
about 100 yards from the dock at Thirteenth 
street, New York, without lookout, and tow 
landing at dock, where former was Jield in 
fault for anchoring in such place. — Olmstead v. 
The Sandusky, Case No. 10,504. 

Between vessel at anchor and vessel getting 
under way, where both were held liable, the 
former for failure to have a watch, and the 
latter for not notif.ving the former of her in- 
tention.— O'Neil V. Sears, Case No. 10,530. 

Between vessels at anchor, when one attempt- 
ed to move which had previously dragged her 
anchor, and was Jield solely in fault for not 
sooner discovering the dragging, and for at- 
tempting to move under the circumstances. — 
The Petunia, Case No. 11,052. 

Between steamboat backing into berth, and 
ship -with yards squared, where both were Jield 
in fault, — the former for not having out a line 
to steady her, and the latter for leaving her 
.vards squared at night. — The Phoenix, Case No. 
11,111. 

Between -schooner at anchor with sails up in 
puffy wind, in channel 1,500 feet wide, and 
steamer running j.2 miles an hour, where the 
latter was Jield solely m faiilt for not giving 
schooner a wider berth. — ^The Planet, Case No. 
11,203. 

Between vessel moored at bank of river and 
one of ti^o passing steamers, where the outer 
steamer, having plenty of room, was Jield solely 
in fault for crowding. — ^Portevant v. The Bella 
Donna, Case No. 11,292. 

Between brig at anchor in a proper place, and 
ship subsequently anchored near, which dragged 
her anchor and went astern, where the brig sub- 
sequently drifted nearer the ship, and they came 
together on the turn of the tide. — ^The Queen 
of the East, Case No. 11,506. 
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Between bark at anclior in New York harbor, 
and tug comins down the river, where it was 
Jield that the former's lights were sufficient, and 
the tu£r was solely at fault.— Rae v. The New 
York, Case No. 11,524. 

Between vessel at anchor without a light, and 
vessel coming into harbor and entering the an- 
chorage ground under full sail where both were 
held in fault.— Rucbman v. The Five Boys, Case 
No. 12,10T. 

Between bark and tug lying at rest in Lake 
Huron, -where the latter exhibiting colored 
lights, was JieU solely at fault in not getting 
out of the way.— The Sunnyside, Case No. 
13,620. 

A vessel anchored within 300 yards of the 
Battery, at night, without a light or a watch oh 
deck, Jield solely liable where injured in a colli- 
sion with a steamboat rounding the Battery in 
the usual manner to make her pier at Cortlandt 
street.— Thain v. The North America, Case No. 
13,85^. 

In the case of a bark at anchor in the Swash 
Channel, run into by an Atlantic liner, at night 
held, that both vessels were liable; the former 
for not having a light, and the latter for failure 
of her officers to use the night glasses to exam- 
ine the channel ahead.— The Ville Du Havre, 
Case No. 16,943 

A floating derrick without motive power, mov- 
ing in tow of a tug, held free from fault where 
she drifted against a vessel moored at a dock. 
— WUliams v. The Vanderbilt and The Collins, 
Case No. 17,742. 

Between scow cast o££ from tug in tideway 
with a sheer and vessel at anchor, where former 
was held solely at fault.— Wilson v. The Envoy, 
Case No. 17,802. 

VIII. ilGHTS AND SIGNALS. 

§ 78. Duty to carry liglits in general. 

Construction of Act Julj- 25, 1866. as to prop- 
er lights for ocean going steamers, coasting 
steamers, and those carrying sail. — The Glaucus, 
Case No. 5,478. 

Act July 7, 1838, requiring steamboats to 
carry lights at night, does not apply to coal 
baraos.— Elliott v. The Tames Nelson, Case No. 
4,393. 

But a coal barge which does not display with- 
in a reasonable time such a signal light as may 
be seen will be held in fault where the absence 
of the light contributed to the collision. — Elliott 
V. The James Nelson, Case No. 4,393. 

It is neglect of proper precaution for a steam- 
boat not to have a signal light at night.— Bul- 
loch V. The Lamar, Case No. 2,129. 

Where a collision on the high seas between a 
foreign vessel and a vessel of the United States 
was caused by the neglect o£ the latter to carry 
the lights required by the acts of congress, her 
owner cannot recover against the foreign vessel. 
—The Scotia, Ciise No. 12,513. 

§ 79, Side liglits. 

A whale ship which had been twice refitted 
at San Francisco after Act April 29, 1864, was 
passed, held in fault for not carrying colored 
lights, though her master never heard of the 
act.— The Ontario, Case No. 10,543. 

The local inspectors cannot release a vessel 
from the obligation to carry colored lights.— The 
Metropolis, Case No. 9,501. 

A vessel, having lost her colored lights in a 
storm at night on Lake Michigan, Jield in fault 
in running through Mackinaw Straits on fol- 
lowing night with the prohibited white light. — 
The Gray Eagle, Cases Nos. 5,734, 5,735. 

A light, without reflectors, on a sail vessel 
navigating the lakes at night, is insufficient, un- 
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der Act March 3, 1849, § 5.— Foster v. Tlie 
Miranda, Case No. 4,977. 

A green and red light placed in the center of a 
schooner forward, and separated only by a 
board, is not a compliance with the statute. — 
The Empire State, Case No. 4,474. 

A ship is in fault in having her colored lights 
placed abaft her mizzen rigging, so as to be 
obscured from a vessel approaching ahead. — ^The 
Shakspeare, Case No. 12,700. 

Signal lights hung on either side of the boat, 
on nails driven into the nosing of the hurricane 
roof, are not proper lights. — ^Hazlett v. Conrad, 
Case No. 6,288. 

When a steamer sees the green light of an- 
other vessel directly ahead, it is nearly certain 
that, if both keep on their courses, there can be 
no collision, and, in such case, starboarding by 
the steamer, out of abundant caution, though 
unnecessary, is not reprehensible. Case No. 17,- 
410, reversed.— The Wenona, Case No. 17,411. 

§ 80. Sail vessels in general. 

The maritime law does not oblige sailing ves- 
sels to carry lights at sea at night. — ^Bedell v. 
llie Potomac, Case No. 1,215; The Blossom, Id. 
1,564; The Neptune, Id. 10,120- 

A vessel under way, with wind abaft the 
beam, must show a white light, under the act 
of 1S49, as a vessel "going ofE large."— Hall v. 
The Buffalo, Case No. 5,927. 

A sailing vessel discovering a steamer ap- 
proaching at night will be held in fault for a 
collision if she does not exhibit a light. — The 
Parkersburgh, Case No. 10,753. 

In the ease of a steamer and sail vessel, where 
the lights are red to red or green to green, the 
sail vessel is not required to show a lighted 
torch, as the vessels are not then approaching, 
within the meaning of Rev. St. § 4234.~The 
Tonawanda, Case No. 14,092. 

A steamer must exhibit proper lights to a sail- 
ing vessel in order to charge the latter with 
fault for not showing a lighted torch.— The New 
Orleans, Case No. 10,180. 

A sail vessel, seeing a steamship approaching 
in a direction from which her regulation lights 
are not visible, will be held in fault in not in- 
dicating her presence to the steamship by show- 
ing a visible light.— The Louisiana, Case No. 
8,537. 

A schooner sailing at night in a fog in a com- 
mon thoroughfare, and hearing fog signals, will 
be held in fault for not exhibiting a lighted 
tol-ch.- The Eleanora, Case No. 4,335. 

§ 81. Steam vessels -wrlien totving. 

A tug which has no mast must carry the ver^ 
tical mast headlights required by Rev. St. § 
4233, of vessels towing, in such manner as to 
be equivalent in effectiveness to that prescribed 
by the rules.— The Jesse WiUiamson, Jr., Case 
No. 7,296. 

§ 82. Pilot vessels. 

A schooner pilot boat, when o£E pilot ground, 
is subject to the provision of Rev. St. § 4234, 
requiring sailing vessels to show a torch to an 
approaching steamer.—The New Orleans, Case 
No. 10,180. 

A pilot boat at anchor is not required to show 
a white light at her masthead, and a flare-up 
light every 15 minutes (article 8), but must 
show the white light in a globular lantern pro- 
vided for by article 7.— The Wanata, Case No. 
17,138. 

§ 83. Anclior ligkts. 

A vessel at anchor in a thoroughfare on a 
dark night, under the maritime law, is bound to 
exhibit a light. — Lenox t. Winisimmet Co., 
Case No. 8,248. 
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A vessel lying in the channel of a port from 
necessity is hound in the nighttime to show a 
light— The Scioto, Case No. 12,508. 

Wrecking vessels anchored over a -wreck, and 
fastened together, are substantially but one ves- 
•sel, and should exhibit but one light.— The Aus- 
tin, Case No. 663. 

§ 84. Effect of failure to exliilixt liglit. 

It is an act of blamable misconduct for a ves- 
sel to run through a harbor at nighttime with- 
out exhibiting the lights prescribed by law.— 
Hotaling v. The Titan, Case No. 6,714a. 

A vessel having the right of way in the night- 
time, and not having the statute lights, is pre- 
sumed to be in fault in respect to a collision 
with a vessel that should have seen her and 
j?iven way.— The Ontario, Case No. 10,543; The 
Delaware v. The Osprey, Id. 3,763; Chapin v. 
The Hattie Ross, Id. 2,598; Taylor v. Harwood, 
Id. 13,794; The American Eagle, Id. 301. 

A tug anchored at night without a light inside 
^ boom used in a channel for the protection of 
•dredging vessels will be Jteld in fault where she 
is injured by collision with a schooner navigated 
with due care, and having no notice of the boom. 
—The Willard Saulsbury, Case No. 17,681. 

The omission to carry side lights required by 
statute will not necessarily prevent a recovery 
•of damages for collision.— The D. P., Case No. 
4,056. 

The want of proper lights is immaterial where 
their absence did not occasion or contribute to 
the disaster.— The Northern Warrior, Case No. 
10,325. 

Nothing short of an absolute certainty that a 
torch at night in a fog on board a sail vessel 
•could do no good, to be established by proof, 
will justify its omission. — The Eleanora, Case 
No. 4,335. 

Failure to carry a light does not put a vessel 
at fault unless the discovery of her position to 
the colliding vessel was thereby delayed. — ^Fletch- 
•er V. The Cubana, Case No. 4,863. 

The failure of the schooner to show a torch 
is not a contributive fault, where the steamer's 
lookout saw the schooner at least as early as the 
torch ought to have been shown.— The Leopard, 
Case No. 8,263. 

Neglect by a vessel, having the right of way, 
to show the regulation lights, does not relieve 
•another vessel from observing the rules of 
navigation, and using all practicable precau- 
tions to avoid a collision. — Swift v. Brownell, 
•Case No. 13,695. 

The absence of lights on a canal boat just 
after sundown, when they would not have af- 
forded any aid in discovering her, is not a 
fault.— The Tillie, Case No. 14,049. 

Failure of sail vessel to carry lights does not 
'excuse steamer from duty to avoid her if seen 
in time.— Bedell v. The Potomac, Case No. 1,- 
■215. 

A vessel which is in fault in not complying 
with the statute regulation as to lights takes 
the hazard of mistakes made by other vessels 
tis to her true character. — The Continental, 
Case No. 3,141. 

In such case the burden is on the vessel 
which failed to carry the proper lights to 
•show the other might nevertheless, by ordina- 
ry care and skill, have avoided the collision. — 
The Continental, Case No. 3,141. 

It cannot be said that a loss resulted entire- 
ly from the neglect of a vessel to carry a proper 
light, where the other vessel had not a compe- 
tent lookout, and shoiild have kept away. — Fos- 
ter V. The Miranda, Case No. 4,977. 

The want of a light on board of a vessel col- 
liding with another, anchored at night in a 
channel of a river without a light or lookout, 
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cannot affect the case. — Cohen v. 
T. Wilder, Case No. 2,965. 

§ 85. Effect of carrying wrong liglit. 

A vessel carrying the wrong light at the time 
of the collision has the burden of showing that 
it did not contribute to the loss.— Foster v. The 
Sliranda, Case No. 4,977. 

The failure to display the exact statutory 
light by a vessel at anchor is not sufficient con- 
tributory negligence to prevent recovery of ' 
damages for a collision occasioned by the reck- 
less navigation of- another vessel. — ^The Scottish 
Bride v. The Anthony Kelly, Case No. 12,551, 

Notwithstanding improper lights carried by 
a sail vessel mislead a steamer, the latter 
will be held at fault if, after discovering the 
sail vessel, she could have avoided the colli- 
sion by the exercise of great care and dili- 
gence.— The Empire State, Case No. 4,474. 

Vessels approaching each other, and seeing 
the lights of each other, not only have a right, 
but are bound, to assume that the lights seen 
are properly set and screened. — ^The Wenona, 
Case No. 17,411. 

The sail vessel will be Jidd solely in fault for 
a collision with a steamer where she carried 
only a white light, which induced the steam- 
er to believe that she was another steamer, 
whose side lights had not yet come into view. 
—The Scotia, Cgse No. 12,513. 

A tug with tows carrying but one vertical 
light will be lidd in fault without speculating 
whether the absence of the proper light in- 
creased the danger of collision. — ^Elliott v. The 
Volunteer, Case No. 4,398. 

That a steam propeller did not carry her 
mast , light at proper elevation, and had no 
colored lights, will not prevent recovery, where 
the colliding steamer was traveling at great 
speed, and had no lookout, and her pilot would 
not have seen colored lights, and did see the 
mast light.— ^The Metropolis, Case No. 9,501. 

Tug's negligence in not carrying proper lights 
cannot be imputed to tow in libel against col- 
liding steamer. — ^The Alabama, Case No. 122. 

§ 86. Confused or oTiscnred liglits. 

A schooner at anchor is in fault where her 
light is in such position that it is hidden from 
view by her sails. — ^The City of New York, 
Case No. 2,759. 

A steamer will not be held in fault for a col- 
lision on foggy night, with sail vessel whose 
anchor light was obscured by her sails. — ^Brain- 
ard V. The Worcester, Case No. 1,804a. 

A sail vessel will be held in fault in present- 
ing a confusion of lights to a steamer, where 
due to want of proper screens or faulty posi- 
tions.— The Huntsville, Case No. 6,915. 

§ 87. Penalties for violations of law. 

A vessel is not liable under Rev. St. § 4233, 
rule 10, for failure to exhibit a light while at 
anchor at night, where its light was accident- 
ally extinguished only for a short time, and 
without negligence of the owners.— The Eclipse, 
Case No. 4,269. 

It must appear that the vessel was seized be- - 
fore filing tixe libel, to sustain a conviction for 
such failure.— The Eclipse, Case No. 4,269. 

§ 88. Signals— Dnty to follow. 

Steamers must keep courses agreed upon by 
signal.— The AUeghauy, Cases Nos. 2.04, 205. 

A steamer has the right to rely to the last 
moment upon the power of an approaching 
steamer to pass in accordance with a single 
blast given by her.- The Frederick M. Wilson, 
Case No. 5,078. 

A tug rounding the Battery in New York 
harbor held not in fault for holding her course, 
though she failed to receive a response to her 
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first signal of one whistle.—The E. H. Coffin, 
Cases Nos. 4,309, 4,310. 

Where a tug signaled another to cross, and, 
being unable to check her progress, a collision 
ensued, the signaling tug was in fault. — Chase 
V. Crary, Case No. 2,626. 

A steamer will be Jicld in fault for not tak- 
ing the course indicated on her exchange of 
signals ivith another steamer, and the latter 
will not be held in default for keeping up her 
speed.— The Minnie R. Ohilds, Case No. 9,- 
039. 

g 89. -— — Depairture froxo. xnle. 

A steamboat has no absolute right to direct 
another's course by her whistle.— The America, 
Case No. 281. 

A vessel assenting by signal to a faulty 
maneuver is equally liable in case of loss re- 
sulting therefrom. — The . Albemarle, Case No. 
135. 

A steamboat which signals another for a 
departure from the ordinary rule of navigation 
must take the hazard of the maneuver, wheth- 
er she hears a response to the signal or not. — 
The St. John, Case No. 12,224. 

A steamboat which answers two whistles of 
another by the same signal cannot be hdd in 
fault for starboarding her helm to pass to port- 
-The St. John, Cases Nos. 12,223, 12,224. 

A steamer, in the absence of an imperative 
necessity, has no right to attempt to pass to 
the left until she has obtained, by signal from 
the other, consent to such a movement. — The 
E. H. Coffin, Cases Nos. 4,309, 4,310. 

A steamer which starboards her helm to 
make a pier, after blowing two wliistles, and 
without waiting for a reply, is guilty of neg- 
ligence. — ^The Edmund Levy, Case No. 4,287, 

Supervising inspectors' rule 1 does not au- 
thorize one steamer to dictate to another a de- 
parture from rule 13, requiring them to pass 
port to port. But it authorizes and makes 
binding a signaled agreement to depart from 
the rule.— The Milwaukee, Case No. 9,62G. 

A steamer claiming protection, under an al- 
leged agreement to depart from the rule, must 
show a proposition to that effect by proper 
signals in time to be acted on with safety, and 
thht it was understood and accepted. — ^The 
Milwaukee, Case No. 9.626. 

§ 90. Failure to liear. 

A vessel will not be held in fault for failure 
to observe a weak signal given by an approach- 
ing steamer, which was not seen because of 
the interposition of another steamer. — United 
States V, The Mineola, Case No, 15,779a, 

§ 91. Coufnsion of sigruals. 

If there is confusion of signals between ap- 
proaching steamers, each is bound to stop, un- 
der article 16 of the rules. — The Mary Sand- 
ford, Case No. 9,225. 

A failure to answer a second signal, where 
the approaching vessel indicated by her an- 
swer to the first signal that she would not 
give w^ay, will not justify the signaling vessel 
in proceeding as if the other had yielded her 
course, though the latter is in the wrong place 
and on the wrong course, and she must pro- 
ceed cautiously. — The Louis Dole, Case No. 8,- 
o34. 

Both vessels will be held in fault in holding I 
their courses after each has been notified that 
the other is taking a course which will make 
a collision inevitable. — Tlie Queens County, 
Case No. 11,507. 

Where the ascending steamer on the Ohio riv- 
er, after signaling her course, changes her sig- 
nal, and the descending steamer answers that 
.she will keep her course, the ascending steamer 
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is bound to follow the course first signaled, — 
The Quickstep, Case No. 11,509. 

§ 92.- Particular instances of collision. 

j Between bark in tow of tug without the re- 

I quired lights for a tow, and steamer at night 

without lookout, where both tug and steamer 

were Jteid in fault. — The Alabama, Cases No. 

122, 123. 

Between steamer and brig not carrying ade- 
quate lights. — ^The Ariadne, Cases Nos. 524,. 
525. 

Evidence examined, and held, that a collision 
between a steamer and a pilot boat was not 
due to the want of the masthead light on the- 

1 pilot boat.— The City of AVashington, Case^ 

I No. 2,771. 

Between steamers on Long Island sound, one- 
of which was misled by the lights of the other, 
which did not comply with the statute. — ^The 
Continental, Case No. 3,141. 

Schooner sailing in James river on a clear 
night held not in fault in not exhibiting a signal 
light— Hotchkiss v. New York & V. S. S, Co., 
Case No. 6,718a. 

Between steamer and tows of a tug, where 
the latter was h^d in fault for not carrying 
lights, and in not signaling the steamer soon- 
er.— The Pleasant Valley, Case No. 11,226. 

Between brigantine in tow and a brig under 
sail near the Narrows, at night, where the 
tug was held in fault for not carrj-ing the two 
vertical lights.— The U. S. Grant, Case No. 16,- 
803. 

Between steamer and schooner in daytime, 
where former was hdd in fault for absence of 
lookout.— Weeks v. The New Orleans, Case No, 
17,353a. 

IX. OmCEBS, LOOKOUTS, AND 

CRirwr. 

§ 93. Officers. 

Inability of the officer in charge of a steamer 
to give instant orders to the engineer when a 
collision is impending is negligence, — The Forest 
Queen, Case No. 4,938. 

The chief officer, in a fog, should be so placed 
that he can have instant access to and com- 
mand of the signals to the engineer. — The Colo- 
rado, Case No. 3,028. 

The officer of the deck may take the helm and 
act upon the direction of the lookout. — ^Tbe- 
Blossom, Case No. 1,564. 

The master, who went below after hearing the 
whistle of an approaching steamer, held in fault. 
— Hazlett V. Conrad, Case No. 6.288. 

The officer in charge of a sail vessel, whose- 
lookout has reported a light in such a position 
that there is no apparent danger of a collision, 
is not at fault in leaving the future watching 
of such light to the lookout. — The Sunnvside, 
Case No. 13,620. 

The fact that the engineer and master left 
their posts of duty after the lights of an ap- 
proaching vessel were seen may be considered' 
on the question of negligence in giving and ex- 
ecuting orders.— The Manitoba, Case No. 9,029. 

§ 94. Sufficiency of crew. 

A schooner having only two men on deck, one 
attending to going about, and acting as a look- 
out, and the other steering and blowing the 
fog horn, hdd in fault for sailing short handed 
in a fog. — ^The Eleanora, Case No. 4,335. 

A tug whose chief officer also acts as wheels- 
man is insufficiently manned, regardless of the 
custom of the waters, and every doubt as to- 
her being in fault will be resolved against her. 
—The Coleman, Case No. 2,981 j The Victor^ 
Id. 16,933. 
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A ship which neslects to hare a lookout sta- 
tioned exclusively for that duty, and leaves the 
helm unattended, is in fault.— The Catharine 
and Martha, Case No. 2,512. 

Where there is a doubt on the evidence, the 
doubt will be construed against the vessel 
which was not properly officered and manned. — 
The Washington, Case No. 17,223. 

The fact that a bark has but one man at her 
wheel in a fog is no proof of negligence or 
want of seamanship.— The Hansa, Case No. 
6,037. 

§ 95. Pilots and engineers. 

A steamboat running on a ferry line between 
New York and Port Kichmond is a ferryboat, 
within Act Aug. 30, 1852, § 42, and is not 
obliged to have on board a licensed pilot .and a 
licensed engineer.-— The Sylph, Case No. 13,711. 

Absence of a pilot from a steamer navigating 
a narrow channel is prima facie a fault, — ^The 
Milwaukee, Case No, 9,626. 

It is gross fault for a sailing vessel to at- 
tempt to run into New York harbor on a dark 
night, in a northwestern gale, without a pilot. 
— Laing v. The G. It. Budcman, Case No. 
7,988. 

The presumption is against the proper man- 
agement of a vessel whose pilot was not a 
licensed pilot, and had never before acted in 
that capacity.— The Washington, Case No. 17,- 
220. 

Where a collision is caused by the misconduct 
of a pilot employed by the owner not under 
compulsion by the statute, the vessel is liable. 
—The Carolus, Case No. 2,424. 

The owners of the vessel at fault are not ex- 
onerated from liability by baving a licensed pi- 
lot on board.— The Julia M. Hallpck, Case No. 
7,579. 

§96. Iiookonts— 'Wlien reqnired in gen- 

A pilot boat, equally with other vessels, is 
guilty of gross negligence in running at night 
without a competent lookout forward.— -The 
Blossom, Case No. 1,564. 

A vigilant lookout is required on ferry boats 
crossing the East Eiver.— The America, Case 
No. 284. 

» A lookout forward is necessary for all vessels 
sailing in harbors in daytime.— The A. G. 
Brooks, Case No. 98. 

A schooner running in a harbor under short- 
ened sail to anchor in a wind so violent that 
she was unable to keei> her side lights burning 
is in fault in not keeping a vigilant lookout.— 
The Wanata, Case No. 17,138. 

A custom not to keep a lookout will not be 
given any weight. — ^llorgan v. The Philip De 
Peyster, Case No. 9,805. 

A usage with coasting vessels to run, under 
certain circumstances, without a lookout, will 
be disregarded.— The Rebecca, Case No. 11,618. 

A propeller towing alongside a float loaded 
with railroad cars, extending 40 feet in front 
of her pilot house, must have a lookout on the 
front part of the float.— The Pennsylvania, 
Case No. 10,949. 

A tug having only a mate and wheelsman on 
deck is insufficiently manned. A lookout is ab- 
solutelv necessary.— The Nabob, Case No. 10,- 
002. 

§ 97. — Competency. 

The steward, who was standing by the com- 
panion way, and was no mariner, and had not 
been stationed as a lookout, is not a proper 
lookout.— The Gratitude, Case No. 5,704. 

Passengers cannot be regarded as lookouts 
unless specially designated by master as such. 



— Amoskeag Mfg. Co. v. The John Adams, Case- 
No. 338, 

The lookout must be a person competent to- 
give the requisite orders to the helmsmen in 
case of. meeting a ship,— Allen v. Mackay, Case 
No, 228. 

A steamer is responsible for a collision which- 
a better lookout might have prevented.— The- 
Magnolia, Case No. 8,938. 

The master is not a proper lookout. — Hazlett 
T. Conrad, Case No. 6,288. 

The officer in charge of the navigation of a 
vessel is not a competent loolcout. — ^The North- 
ern Indiana, Case No. 10,320; The Parkers- 
burgh, Id. 10,753. 

§ 98. Number. 

A propeller of 1,400 tons burden on Lake- 
Huron, in a dense fog, should have two wheel- 
men and two experienced lookouts. — The Colo- 
rado, Case No. 3,028, 

A vessel entering a harbor at night should" 
have her crew on deck on the lookout.— The Sci- 
oto, Case No. 12,508. 

Vessels sailing during a dense fog are bound 
to have on deck all the disposable part of their 
crew, to aid in keeping a lookout. — Jones v. The- 
Hanover, Case No. 7,466. 

§ 99. Persons acting also in otlier 

capacities. 

The lookout of a steamer must be a person; 
who makes the lookout his exclusive business, 
and he should be stationed at the forward part 
of the vessel, and not in the wheelhouse. — 
Ward V. The Ogdensburgh, Case No. 17,158. 

A steamboat, in the nighttime, navigating the- 
waters of a bay or river, must always have a 
lookout who, for the time, has no other duty 
or occupation. — Haney v. The Louisiana, Case- 
No. 6,020. 

O^e mate who has command of the deck is-- 
not a sufficient lookout.— Ward t. The Ogdens- 
burgh, Case No. 17,158. CONTRA, see The- 
Shakspeare, Case No. 12,700. 

The man at the wheel is not a sufficient look- 
out—The Blossom, Case No. 1,564. 

A master, acting as pilot and wheelman in- 
the wheelhouse of a tug, is not a competent 
lookout— The Sea Breeze, Case No. 12,572a. 

The master of a tug, where performing other 
duties, is not a competent lookout. — ^The John- 
Gilpin, Case No, 7,343, 

A tug with her captain on deck and a man 
at her wheel, and no other lookout, has not 
a proper lookout— The Tillie, Case No. 14,049. 

The man blowing the fog horn on a sail ves- 
sel is a proper lookout— The Hansa, Case No. 
6,037. 

A usage of coasting schooners to consider all 
hands on deck at night as lookouts will not be 
sanctioned. — ^Poole v. The Washington, Case- 
No. 11,271. 

It is inexcusable negligence for a large pas- 
senger steamer on Long Island Sound, at night, 
to have no lookout save the pilot in the pilot 
house. — The Metropolis, Case No. 9,501. 

The fact that the master of a vessel was act- 
ing as wheelsman and lookout will render the- 
vessel liable where -the proofs leave it doubtful 
whether such fact contributed to the collision.. 
— ^The Young America, Case No. 18,179. 

§ 100. Position of lookont. 

No fixed position is established by law as the- 
place where the lookout must be in the forward 
part of a vessel under way, but he must have a 
free vision over each bow and ahead of the- 
vessel.— The Kallisto, Case No. 7,600. 

Steamboats navigating the western rivers- 
must have a competent and vigilant lookout 



1663 (§ 100) 



COLLISION, IX., X, 

[Fed. Cas. DIgrest.] 



(§ 105) 664: 



stationed on the forward part of the huri-icane 
•deck.— Eusk v. The Freestone, Case No. 12,143. 

The fact that the hurricane deck was crowd- 
ed with passen:iers is no excuse for the failure 
to keep a lookout stationed there. — Rusk v. The 
Freestone, Case No. 12,143. 

The pilot house of a steamer, in the night- 
time, is not a proper place for a lookout. — ^Haz- 
lett V. Conrad, Case No. 6,288; The Northern 
Indiana, Id. 10.320; The Parkershurgh, Id. 
10,753. 

A steamer will be held in fault where a col- 
lision was caused by her failure to keep her 
lookout stationed in the bow. — The Magenta, 
Case No. 8,916. 

A lookout must be constantly at his post, 
and must not be interrupted in the performance 
•of his duty.— The Douglass, Case No. 4,031. 

A mate near the wheelsman at the time of 
-collision cannot be considered a proper lookout. 
—The Empire State, Case No. 4,474. 

Lights should not be placed in the bows of a 
ship in such a position as to prevent the lookout 
from seeing ahead.- The R. B. Forbes, Case No, 
11,598. 

§ 101. Negligence of lookout. 

The failure of the lookout of a steamer to 
report a vessel, when discovered, heM negli- 
gence, though the master and pilot were on the 
bridge.— The Hansa, Case No. 0,036. 

The lookout of a vessel will be lield in fault 
in leaving his post after reporting the light of 
another vessel.— The Havre, Case No. 6,232. 

The failure of the lookout of a sail vessel to 
reannounce the colored lights of another ves- 
sel, which was not under way, lield not a fault. 
—The Sunnyside, Case No. 13,620. 

The pilot of a sailing vessel held in fault for 
going aft, after watching for a time the light of 
a vessel which would pass very near, although 
■his own vessel had a right, under the rules, to 
keep her course. — ^Lane v. The A. Denike, Case 
I?o. 8,045. 

The vessel bound to give way is likewise in 
fault if by diligence and attention her lookout 
might have discovered the vessel that had not 
■proper lights. — The Ontario, Case No, 10,543. 

The failure of a lookout to report a vessel 
which he sees is evidence of negligence in the 
performance of his other duties. — ^W'right v. 
Norwich i& N. Y. Transp. Co., Case No. 18,087. 

§ 102. Efeect of failure to liave loot- 
out. 

The absence of a competent lookout casts the 
burden upon the vessel of showing that it did 
not contribute to the collision. — The Northern 
Indiana, Case No. 10,320; Poole v. The Wash- 
ington, Id. 11,271; Reed v. The New Haven, 
Id. 11,649; McGrew v. TheMelnotte, Id. 8,812; 
The Ancon, Id. 348; Beavers v. The North 
America, Id. 1,201; The Emily, Id. 4,453; The 
M, M. Hamilton, Id, 9,685; Western Ins. Co. 
T. The Goody Friends, Id. 17,436. 

Where the accident would not have happened 
but for the absence of a lookout, the vessel thus 
in fault will be held solely liable where the 
other vessel had the right of way. — Kelsey v. 
The William Kallahan, Case No. 7,680. 

Want of a lookout will not be excused unless 
it is clear that it did not contribute to the col- 
lision. — The Atlas, Case No. C34, 

Every doubt relating to the consequences is 
to be resolved against the vessel which is with, 
out a lookout. — ^The John Fretter, Case No. 
7,342, 

Where a hail from the vessel on the privi- 
leged tack was not heard on board the other, 
Jicld, that the collision was caused by the ab- 



sence of a lookout. — ^Morgan v. The Philip De 
Peyster, Case No. 9,805. 

The absence of a lookout, where it did not 
contribute to the collision, is not a fault.— The 
Victor, Case No. 16,933; Shirley v. The Rich- 
mond, Id, 12,795. 

Absence of a lookout, unless shown to have 
contributed to the collision, does not render lia- 
ble a vessel which is otherwise faultless. — Ran- 
dall V. The Zebra, Case No. 11,557. 

Absence of a lookout is immaterial if the offi- 
cer of the deck has all the information a look- 
out could give him. — ThQ Milwaukee, Case No. 
9,626. 

The want of a lookout will not be considered 
a fault where the other vessel was seen in 
good season by the master and mate in charge. 
— ^The Maria Martin, Case No. 9,079. 

Where a steamer is seasonably seen, and the 
schooner kept on her course, the steamer is lia- 
ble for the collision, though the schooner had 
no lookout except her master, who was on the 
quarter deck,- The City of New Bedford, Case 
No, 2,757. 

In case of a collision between a steamer and 
schooner, whose light was seen in ample time 
to avoid her, the steamer was condemned for 
all the damages, though the schooner had no 
lookout.— The Tonawanda, Case No. 14,392, 

The want of a proper lookout on a sail vessel 
cannot be considered a contributing fault where 
she kept her course, as was her duty, on meeting 
a steamer. — ^The Empire State, Case No. 4,474. 

A steamer will be Jield liable for a collision 
with a schooner on a dark and cloudy night if it 
might have been avoided had the steamer a 
lookout forward. — ^The George M. Dallas v. The 
New Haven, Case No. 5,338. 

Where the pilot of each vessel saw the other 
in time to execute all maneuvers incumbent to 
avoid a collision, the absence of a lookout is 
immaterial. — ^The General Franz Sigel, Case No, 
5,311. 

Vessels are in mutual fault where collision is 
caused by failure of both to maintain a proper 
lookout. — Causey v. The Shark, Case No. 2,526. 

X. FOG OR THICK "WEATHER. 

§ 103. Application of rules of naviga- 
tion in general. 

The rule as to crossing courses, requiring the 
vessel to starboard to keep her course, is inap- 
plicable to navigation in a dense fog. — ^i?he D. S, 
Gregory, Cases Nos. 4,101, 4,103. 

§ 104. Xiocal usage. 

It being the usage in New York harbor to 
run steamboats in a dense fog, where two 
steamboats collided when running at the same 
speed the court will not hold either vessel at 
fault, and a division of damages will not be 
decreed.— The Sylph, Case No. 13,711. 

§ 105. Running in fog. 

It is not proper for a ship to leave her wharf, 
in tow of a steamer, on a 'night so dark that a 
sail vessel cannot be seen in time to avoid a col- 
lision.— The R. B. Forbes, Case No. 11,598. 

Where fog is so dense that vessel cannot avoid 
another at anchor, it should not proceed. — ^The 
Baltic, Case No. 822. 

Where a steamship knows that another ves- 
sel is ahead enveloped in a fog, she is guilty 
of negligence if she goes forward without prop- 
erly heeding her fog signals. — The Anna v. The 
Golden Horn, Case No, 403. 

Thick fog in the morning will not excuse a 
steam ferryboat for colliding with a schooner 
anchored near her track, and which she had 
seen and passed repeatedly during the night. — 
Lane v. The Bedford, Case No. 8,046. 
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Steamer navigating the East river, rounding 
Corlear's Hook, when a thick fog shut down 
upon her, and she was unable to anchor, neld 
in fault for running near the piers, instead of 
keeping into the middle of the stream.— Shaw 
V. The Bridgeport, Case No. 12,717. 

§ 106. Speed. 

The speed of a vessel in a fog should be mod- 
erate.— The Chancellor, Case No. 2,^9. 

A steamship is liable to a sailing vessel for 
injuries caused by too great speed in a fog.— 
The City of Guatemala, Case No. 2,747. 

A steamer in a fog must keep her headway 
under a command sufBcient to stop within such 
distance as other vessels can be seen or their 
position ascertained, on the assumption that the 
Jatter will do their duty in apprising her of 
their proximity.— The Colorado, Case No. 3,028; 
The Hammonia, Id. 6,007; The Leo, Id. 8,254; 
The Eleanora, Id. 4,335. 

If the night was either so dark or so foggy 
that the steamer, by slowing, stopping, and 
backing as soon as she discovered the sail ves- 
sel, could not avoid the collision, then the steam- 
er was moving at too great a speed. (Affirm- 
ing 770.1— The Western Metropolis, Case No, 
17,441. 

The presumption of fault is conclusive against 
vessels sailing with too much canvas in a fog 
in fishing waters, and colliding with vessels at 
anchor, where there is no vis major. — Guibert 
V. The George Bell, Case No. 5,856. 

A steamer will not be Jield in fault for ex- 
cessive speed in fog, where it was not an ele- 
ment in the collision.— Brainard v. The Worces- 
ter, Case No. 1,804a. 

A steamer will be Jield in fault for running 
71/^ knots an hour, in a crowded thoroughfare, 
in weather so thick and hazy that a light which 
came suddenly into view was supposed to be 
half a' mile ofE, but was, in fact, so near that 
though the engines were immediately reversed 
the collision occurred.— The Louisiana, Case No. 
8.537. 

Seven miles an hour for a steamer in a fog, 
surrounded by sail vessels, Jield too great speed. 
—The Manistee, Case No. 9,028. 

Seven knots an hour in a dens'e fog, off the 
east end of Long Island, Jield an immoderate 
speed.— Leonard v. Whitwiil, Case No. 8,261. 

A speed of from seven to eight knots an hour 
in dense fog off Point Judith held excessive. — 
The Franconia, Case No. 5,049. 

A speed of eight knots in a dense fog, in 
South Vineyard channel, held immoderate. — ^The 
Blackstone, Case No. 1,473. 

A steamer moving eight miles an hour in a 
dense fog is not going at a moderate speed. — 
The City of Panama, Case No. 2,764. 

A speed of 16 miles an hour in a fog held 
excessive, and not necessary to prevent steam- 
er from being deflected from her course. — The 
Bristol, Cases Nos. 1,890, 1,892. 

A speed of 16 or 17 knots during dense fog 
upon a frequented track is grossly improper. — 
The Bay State, Case No. 1,150. 

A speed of 17 miles an. hour in a track fre- 
quented by sail vessels, in a fog so thick that 
a vessel cannot be seen in time to be avoided, 
is conclusive evidence of fault. — ^The Northern 
Indiana, Case No. 10,320. 

§ 107. Dnty to sLachen speed, stop, or re- 
verse. 

Where, in a thick fog, dangerous proximity 
is first discovered by the noise of each other's 
paddles, a vessel will be 'held at fault for not 
immediately reversing, where the collision might 
thereby have been avoided. — Hovey v. The Fran- 
cis Skiddy, Case No. 6,741. 



A steamer traveling seven knots an hour lUi 
a dense fog off the east end of Long Island, lield' 
in fault in not stopping immediately upon hear- 
ing the fog horn of a schooner whose positioa 
she did not clearly locate.- Leonard v. Whit- 
will, Case No. 8,261. 

A steamer 'held in fault in starboarding blind- 
ly, in ignorance of course of sail vessel in a fog.. 
— ^The Franconia, Case No. 5,049. 

§ 108. Tog signals. 

There is a fog, within the meaning of Act 
April 29, 1864, requiring sailing vessels to sound' 
a fog horn, whenever the weather is so thick 
that the horn would be heard further than the 
ordinary signal lights could be dearly distin- 
guished.— The Monticello, Case No. 9,739. 

A sail vessel under way must sound a .fog 
horn when there is fog enough by day to shut 
out the view of the sails or hull, or at night 
the lights, of a vessel within the range of the- 
sound of the horn. (Act 1864, c. 69, art 10.)— 
Dolner v. The Monticello, Case No. 3,971. 

A boat which has missed its landing in a' 
fog, and is turning around to return to it in 
the fair way of other boats navigating the river, 
should blow three whistles, as provided in rule- 
10 of pilot rules.— Wallamet R. T. Go. v. Ore- 
gon S. N. Co., Case No. 17,106. 

Article 10 of the regulations for preventing- 
collisions, requiring that a bell shall be sounded 
at least every five minutes during the fog, means 
fhat the bell must be sounded as often as once- 
in five minutes, and as much oftener as the case- 
shall require.— The Chancellor, Case No. 2,589. 

A steam tug moving in a slip in a fog i* 
not required to sound her steam whistles as a 
signal to a steamer moving outside. — ^The Shady 
Side, Case No. 12,692. 

A vessel moored in a channel near a landing^ 
will be "Iield in fault for failure to give the 
usual fog signals during a heavy fog and snow- 
storm.— The Porter, Case No. 11,285. 

A bark under shortened sail with helm lashed' 
three-quarters to port, drifting about a mile an 
hour in a thick fog, is a vessel under way, and" 
bound to use a fog horn instead of a bell. — The- 
Pennsylvania, Gases Nos, 10,947, 10,950. 

A steam tug is not required by the supervising 
inspectors* rules to sound her fog whistle while 
running in a fog; but it may be her duty under 
general principles of admiralty law. — ^The Morn- 
ing Star, Case No. 9,817. 

Steamboats on the Mississippi are in fault 
for running in a fog without sounding the- 
whistle at intervals not exceeding two minutes. 
— ^The Milwaukee, Case No, 9,025. 

Steamer lying to or at anchor at night or 
in fog must take precautions to warn approach- 
ing vessels.— The Bay State, Case No. 1,148. 

Bells must be rung at shorter intervals thaui 
two minutes by vessels at anchor in crowded 
harbor in dense fog. — ^Brush v. The Plainfield, 
Case No. 2,058, 

A schooner at anchor in a fo^ is in fault for 
not sounding a bell and blowing a horn on 
hearing lie horn of an approaching ship. — The- 
Chancellor, Case No. 2,589. 

§ 109. Effect of failure to give fog sig- 
nals. 

The neglect of a sail vessel under way irt 
a fog to sound a fog horn being established, she 
must show affirmatively that the horn, if blown, 
could have produced no effect. — ^The Leo, Case 
No. 8,254. 

A sail vessel becalmed in fog is not culpable 
for omitting to use foghorns or other warnings, 
which would not have been of any avail, Cas,e 
No. 1,148 reversed,— The Bay State, Case No.. 
1,150. 
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§ 110. Anclioring: in fog. 

A -steamer entering crowded harbor in a dense 
fog lield not negligent in anchoring over night 
near a ferryslip, where she took all precautions, 
bv signals, to make her position known.^-The 
D. S. Gregory, Cases Nos. 4,099, 4,102. 

g 111. Particular instances of collision. 

Between steam and sail vessels in fog. — ^The 
Aleppo. Case No. 157; The Ancon, Id. 348; 
The Anna t. The Golden Horn, Id. 403. 

Schooner Jield not in fault for not changing 
her course on meeting steamer in dense fog. — 
The Blackstone, Case Iso, 1,473. 

Steamer lield to be negligent in shaping her 
couree and in running at too great speed in fog. 
—The Bridgeport, Case No. 1,861. 

Between steamer running at excessive speed 
m fog and bark lying at anchor near Newport 
breakwater, which failed to give adequate sig- 
nal. Seld both in fault.— The Bristol, Case 
No. 1,891, 

Between steamer running 16 miles an hour 
in fog and barque whose fog horn was properly 
lalown.— The Bristol, Cases Nos. 1,890, 1,892. 

Between schooner at anchor without lights or 
lookout on foggy night, and steamer at speed 
of eight miles an hour, with compass out of 
order, and insufficient lookout. Damages di- 
vided. — The Cambridge v. The Omega, Case No. 
■2,336. 

Between steamer and schooner at night in a 
fog, where both were Jicld in fault, — one for 
immoderate speed and a wrong maneuver, and 
the other for not sounding a fog horn. — Dolner 
T, The Monticello, Case No. 3,971. 

Between steamer coming into harbor in fog, 
and anchoring near ferryslip, and ferryboat 
which had full notice of her position, where 
the latter was 7ield in fault.— The D, S, Greg- 
ovy. Cases Nos. 4,099, 4,102. 

Between two ferryboats on crossing courses 
in a dense fog, where one backed before the 
lights of the other were seen, and the other kept 
-on at full speed.— The D. S. Gregory, Cases Nos. 
4,101, 4,103. 

Between bark closehauled and steamer at 
sea in a fog, where the bark's horn was not 
Tieard, and the steamer was held liable for ex- 
cessive speed. — The Hansa, Case No. 6,037. 

Between steamer and schooner in thick weath- 
er off Sandy Hook, where the former was lield 
in fault for too great speed and want of a 
careful lookout, and the latter was lield equally 
in fault for failure to sound a fog horn. Case 
No. 8,251 reversed.— The Leo, Case No. 8,254. 

Between a ferryboat and a sloop anchored in 
the Hudson river, near the piers, in a fog, where 
both were Jidd in fault, the ferryboat for being 
far out of her course, and the sloop for failure 
to maintain a watch. — ^The Lydia, Cases Nos. 
S,614, 8,615. 

Between bark drifting under shortened sail 
in a thick fog, and steamer running seven miles 
an hour, where the former was lield not in 
fault for sounding the bell rather than the fog 
horn, and the latter was held liable for all dam- 
ages. — The Pennsvlvania, Cases Nos, 10,947, 
10,950. 

Between steamer on the East river in a fog 
and tug maneuvering inside of the end of the 
piers, where the former was 7ield in fault for 
being out of her place, and for too great speed. 
—The Shady Side. Cases Nos. 12,691, 12,- 
692, 

XI. SPECIAIi CIRCUMSTANCES AND 
EHRORS IN EXTREMIS. 

§ 112. Measures to avoid collision. 

Fault cannot be imputed in deciding on one 
of two doubtful measures for avoiding a col- 



lision which carries the vessel so nearly clear as 
six feet.— The Clytie, Case No. 2,913. 

Special emergencies or positions of vessels 
may allow and even require a deviation from the 
general rule or usage. — Lowry v. The Portland, 
Case No. 8,583. 

Ignorance of language by persons in charge of 
vessel at anchor in track of navigation will not 
excuse failure to observe hails and directions 
by approaching vessels. — ^Allegro v. The Niagara, 
Case No. 207a. 

A schooner at anchor slipped her cable to 
avoid collision with a steamer drifting in an 
ice field with a disabled engine, and both anchor 
and cable were lost. Held, that the vessels 
were each liable for a moiety. — ^Hotchkiss v. 
Adriauce, Case No. 6,715a. 

§113. Deserted vessels. 

Where a vessel, deserted by her officers and 
crew to save their lives, drifts into collision with 
another, each vessel must bear its own loss. — ^The 
John Perkins, Case No. 7,360. 

Where collision between a steamer and sloop 
is caused by the act of the master of the sloop 
in jumping overboard on seeing the peril, he 
cannot recover. — ^Arnold v. Peck, Case No. 561a. 

§114. Vessels in distress. 

A steamboat unavoidably iniuring another in 
the confusion incident to an attempt to extricate 
her from a threatened conflagration, will not 
be held responsible for the damage.— Stevens v. 
The S. W. Downs and The Storm, Case No. 13,- 
411. 

The tug is not responsible for a collision with 
the tow, which has gone adrift and is in great 
peril, while attempting to save her crew, where 
not guilty of gross negligence.— The Merrimac, 
Case No. 9,478. 

Tug colliding with and sinking steamer in dis- 
tress in attempting to succor passengers and 
crew, where she acted with reasonable judg- 
ment and skill, Jield not liable.— Gilman v. The 
Tyler, Case No. 5,446. 

§115. Pilot boats. 

It being shown to be the custom, it was not 
a fault of a pilot boat to put herself in the 
path of a steamer, and lower her yawl to put a 
pilot on board of the steamer.— The City of 
Washington, Case No. 2,771. 

§116. Errors in extremis— 'Wliat are. 

Wliere vessels are in such position, when with- 
in ioO feet of each other, that if no change is 
made by either they would pass in safety, the 
vessel having the right of way will be lield in 
fault for a change of course. — Rogers v. The 
S. B. Wheeler, Case No. 12,021. 

A steamer, meeting a schooner closehauled 
on the high seas, so shaped her course that 
the vessels would have passed 40 feet apart. 
Held, that luffing when near was a change in 
extremis.— The Benefactor, Cases Nos. 1,297, 
1,298. 

A steamer is liable for a collision with a 
scow, caused by the steamer suddenly changing 
her course to avoid being run into by a sailing 
vessel, unless it is proved that the steamer 
was without fault in getting into a position 
which made the change of course necessary. 
Case No. 18,243 reversed.— Bouker v. The Del- 
aware, Case No. 18.244. 

§ 117. EfBect of. 

Where vessels come suddenly and without 
warning into imminent peril, the necessary un- 
certainty and confusion must be considered in 
determining whether the management is blame- 
worthy. — The Columbus, Case No. 3,043. 

An error committed under an impending dan- 
ger or in extremis, to avoid a collision brought 
about by the fault of another vessel, will not 
be considered a fault. — The Belle, Case No. 1,- 
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269; Chapin t. The Hattie Ross, Id. 2.598; The 

Colorado, Id. 3,028; The Falcon, Id. 4,619; 

The Favorita, Id. 4,695; The F. W. Gifford, 

Id. 5,166; The Magnolia, Id. 8,958; Reed v. 

"The New Haven, Id. 11,649. 

.A vessel -which is entitled to keep her course 
has a risht fo expect the other vessel to be 
steered clear of her, and a faulty maneuver in 
a moment of peril, brought about by the fault 
■of the latter vessel in not giving way under the 
rules, will not render the former liable for 
■damages caused by the collision.— The Cathar- 
ine and Martha, Case No. 2,512; The City of 
Paris, Id. 2,765; Hincldey v. The Northum- 
l)orland, Id. 6,511; The Jupiter, Id. 7,585; The 
Western Metropolis, Id. 17,440. 

A steamer departing from the statutory regu- 
lations assumes all risks of misunderstandings. 
—The Atlas, Case No. 633. 

A large and swift steamer attempting to 
pass dangerously near a sailing vessel takes 
the risk of the helmsman losing his presence of 
mind.— The Columbia, Case No. 3,035. 

Vessel sailing free must not come so near 
vessel close hauled as to create apprehension 
■of danger of collision. — ^The Argus, Case No. 
.521. 

The owners of a vessel whose master gave 
the order, obedience to Tvhich by the mate of 
the other vessel caused a collision, cannot sus- 
tain a claim for damages.— The Huntress, Case 
No. 6,913. 



Xn. SUITS FOR DAMAGES. 

Limitation of action, see "Admiralty," § 44. 

•(A) PARTIES, PRELIMINARY PROCBBD- 
INGS. AND PLEADING. 

■§118. Jtirisdiction. 

In a case of collision with the foundation of 
-a pier for a lighthouse, it must be presumed 
that jurisdiction over the site has been ceded 
to the United States, as the law provides that 
no lighthouse shall be built until such cession. — 
The Maud Webster, Case No. 9,302. 

The court has no jurisdiction of a cross libel 
in rem in a collision case, without a seizure of 
the vessel within the district. — The Bristol, Case 
No. 1,889. 

JTurisdiction in admiralty as dependent on lo- 
cality, see "Admiraltj%" §§ 4, 30-33. 

of action for personal injuries caused by 

collision, see "Admiralty," § 32. 

■§119. Riglit of action in general. 

In determining the question of fault, with a 
view of fixing the liability, the proximate cause 
■of the injury must be regarded. — ^Mills v. The 
Nathaniel Holmes, Case No. 9,613. 

The loss of a ferryboat, which, while in a 
■sinking condition from a collision, collides with 
another vessel and sinks, is not increased by the 
second collision, and it is immaterial whether or 
not the second colliding vessel was in faiilt. — 
The C. F. Starin, Case No. 2,565. 

A wrongdoer, who takes the injured vessel in 
liis possession to repair her, must show that the 
boat, when returned, was in substantially as 
good condition as before the accident, and he is 
liable for the additional work necessary to put 
the boat in such condition.— The Uncle Abe, 
€ase No. 14,334. 

The insurer of a cargo lost by a collision may 
sue the colliding vessel, after notice and proof 
of the loss and demand of payment, though be- 
fore actual payment. — The Manistee, Case No. 
:9,027. 

See, also, "Insurance," § 166. 

Right to maintain suit for collision, see "Ad- 
miralty," § 51. 



§ ISO. Defenses in general. 

Misconduct causing a collision precludes recov- 
ery by the party in fault for injuries sustain- 
ed.— Dodge V. The John Stuart, Case No. 3,952a. 

A deck hand on board a vessel cannot recover 
from another vessel damages for personal inju- 
ries received in a collision between the two ves- 
sels caused by the fault of his vessel.— The 
Northern Warrior, Case No. 10,325. 

The fact that a pilot boat is cruising off her 
station is no defense to a libel against another 
pilot vessel for a collision. — ^Slessena v. The 
Neilson, Case No. 9,493a. 

It is no defense that the vessel injured was en- 
gaged in the coasting business without a license. 
—The Metropolis, Case No. 9,501, 

A boat licensed as a towboat, and having no 
license to carry passengers, does not violate the 
navigation laws by carrying a single passenger, 
so as to lose her redress for an injury done her 
in a collision. — The Morning Star, Case No. 9,- 
817, 

It is no defense to a libel for injuries to a pas- 
senger on a ferryboat on her way to attend 
divine service, caused by a collision with such 
boat, that libelant was traveling on Sunday. — 
The D. S. Gregory and The George Washing- 
ton, Case No. 4,100. 

Query, whether a vessel engaged in an ille- 
gal employment can maintain an action for an 
injury received from another vessel by collision. 
—The Leopard, Case No. 8,264. 

§ 121. Wh.o may sue, 

A charterer may maintain a libel against an- 
other vessel for collision.— Lake Erie & B. 
Steamboat Co. v. The Son & Heir, Case No. 
7,995. 

Tlie master has authority as such to sue in hia 
own name for damages to his vessel by colli- 
sion.— The Una, Case No. 14,331; The Uncle 
Abe, Id. 14,334. 

The master's right of action, as such, for a 
collision, is not affected by the fact that under- 
writers upon the vessel have paid tie cost of 
repairs, which constitutes a part of the claim 
for damages.—Tfae Unde Abe, Case No. 14,334. 

Though the cargo belonged to third parties, 
the owner of the injured vessel, as bailee, is en- 
titled to recover for its loss. — ^Burton v. The 
Commander in Chief, Case No. 2,216. 

The owner of a vessel whose cargo is damaged 
by coIUsion cannot sue for the damage in his 
own name, unless he has paid the same or be- 
come liable to pay it. — The New Jersey, Case 
No. 10,162. 

The fact that the owners of a vessel in pos- 
session have placed the title temporarily in an- 
other, to secure moneys borrowed to pay her 
purchase price, will not prevent their maintain- 
ing a libel for collision. — Messena v. The Neil- 
son, Case No. 9,493a. 

Consignees of a cargo may maintain a libel in 
personam against the owners of a vessel for a 
loss sustained by collision.— Dollner v, Garcia, 
Case No. 3,970. 

The pendency of a suit by the consignees in 
another district against the vessel is no bar to 
such proceeding. — ^Dollner v. Garcia, Case No. 
3,970. 

§ 122. Joinder of liljelants. 

The owners of the vessel may recover for 
cargo lost without joining the shippers as libel- 
ants.— The Metis, Case No. 9,500. 

The owners of a cargo of a vessel sunk in 'a 
collision need not be made parties to the suit 
by the owners of a vessel against the other ves- 
sel for damages by the collision, to enable the 
court to render a decree adjusting the losses. — 
Leonard v, WhitwiU, Case No. 8,261. 
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All the owners of the injured vessel should be 
joined as libelants.— The Richard Doane, Case 
No. 11,765. 

A forfeiture incurred by a transfer of an in- 
terest in the injured vessel to an alien, but not 
judicially declared, does not prevent him from 
joinins in the libel.— The Nabob, Case No. 
10,002. 

The insurer of a cargo may be admitted as a 
party to settle its rights to a share of the re- 
covery.— The City of Paris, Case No. 2,767. 

After a decree for libelants, and while a ref- 
erence as to damages is pending, insurers "who 
have paid the loss of the cargo may be made co- 
libelauts.— The City of Paris, Case No. 2,766. 

See, also, "Admiralty," § 53. 

§ 123. "WIio may l)e sued. 

Persons injured in a collision with a vessel in 
charge of a licensed pilot are entitled to have 
their remedv against the vessel. — Camp v. The 
Marcellus, Case No. 2,347. 

A contractor, building a lighthouse for the 
United States on a mud shoal out of the fair- 
way, and forbidden by the lighthouse depart- 
ment to keep lights on the structure, Jield not 
liable for damage to a schooner colliding there- 
with at night.— The -Maud Webster, Case No. 
9,302. 

An agreement by the tow to assume all risk 
will not relieve the tug from liability to a third 
party for injury caused by a collision with the 
tow caused by inability of the tug alone to con- 
trol the tow.— The Helen R. Cooper and The K. 
L. Mabey, Case No. 6,333. 

Both tug and tow are liable where the injury 
would not have occurred had a second tug been 
employed. — The Helen R. Cooper and The R. L. 
ilabey, Gases Nos. 6,333, 6,334. 

Liability of insurer for loss by collision, see "In- 
surance," § 101. 

§ 124. Joinder of defendants. 

Where a collision is the joint act of two vessels, 
they may be jomed as defendants; but other- 
wise where distinct acts of collision are charged, 
without privity. — Atkinson v. The Hamilton. 
Case No. 611. 

A libel for an injury caused by the joint neir- 
ligenco of two vessels may be maintained jointly 
against them, — Chase v. Crary, Case No. 2,626. 

The owner of a tow may libel both the tug 
and "tJie vessel with which she collided, and thus 
compel them to interplead and settle their re- 
spective liabilities. — ^The Enterprise, Case No. 
4,500. 

A libel may be maintained jointly against a 
tug and tow for an injury inflicted by a colli- 
sion of the tow with another vessel; and the 
fact that one of these vessels may be found on 
the evidence to be free from blame does not 
vitiate the libel as against her co-defendant. — 
Williams v. The Vanderbilt and The Collins, 
Case No. 17,744. 

A libel for collision cannot be brought against 
a vessel in rem and her owner in personam, un- 
less her owner is also master. — The Richard 
Doane, Case No. 11,765. 

See, also, "Admiralty," § 53. 

§ 125. Iiibel— Recf«isites and snffioiency. 

The libel must narrate the particular facts and 
circumstances which caused the disaster. — ^The 
M. M. Hamilton. Case No. 9,6S5; Quinn v. The 
Transport, Id. 11,516. 

The libel must state the courses of the vessels, 
their speed, and specific acts of negligence by re- 
spondents.— Potts v. The William A. Burden, 
Case No. 11,349, 

Omission of the libel to state facts in relation 
to the course and position of the vessels, made 



cardinal points at the hearing, is faulty plead- 
ing.— Wells V. Tlie Anne Caroline, Case No. 
17,389a. 

A libel must set out the facts relied on to 
charge the vessel with fault.— Chapin v. The 
Hattie Ross, Case No. 2,598; Dodge v. The- 
John Stuart. Id. 3.952a. 

A libel for injuries sustained by collision must 
allege facts showing the proper conduct of 
libelant's vessel.— Dodge v. The John Stuart, 
Case No. 3,952a. 

The libel must state the facts constituting the 
fault in navigation. A mere general alle/jatiou 
that the vessel "was so carelessly, negligently, 
unskillfully, and recklessly navigated," etc., is 
not suflacient. — ^The H. P. Baldwin, Case No, 
6,811. 

As against a vessel colliding with another 
moored at a pier, and unable to move, it is 
suflScient to aver that the former ran into the 
latter.— The A. R. Wetmore, Case No. 569. 

A libel to recover damages to a vessel struck, 
while moored at a dock, by a moving vessel, 
need not set out in detail the movements of the- 
colliding vessel; nor, being incapable of move- 
ment hereelf, need she allege any matter in ex- 
cuse of her own connection with the accident. — 
Williams v. The Vanderbilt and The Collins, 
Case No. 17,744. 

An omission to state in the libel material 
facts peculiarly within the knowledge of the 
opposite party, if without design, is not preju- 
dicial.— The Coleman, Case No. 2,981. 

§ 126. — Amendment. 

The failure to allege a ground of negligence is 
amendable where there is no surprise, — ^The- 
Alabama, Case No, 122. 

A libel by the owners of a tow, alleging that 
it was run upon a sunken pier known to the 
tug, where the answer denies negligence, may 
be amended by averring negligence. — The Deer, 
Case No. 3,737. 

An amendment of the libel, as to the amount 
of damages claimed in a collision case, allowed, 
to remove a formal difficulty to the way of a 
just award.— The St. John, Case No. 12,224. 

§ 127. Ans-wer or plea. 

A general allegation of negligence on the part 
of libelant's vessel is insufficient to constitute 
a defense.— Killam v. The Eri, Case No. 7,765. 

An answer in a collision case, which sets up- 
facts constituting negligence, is sufficient though 
no fault be formally charged. — The Pilot, Case 
No. 11,16S. 

On a libel against two tugs by the tow of 
one which came into collision with the tow of" 
the otlier, the answers of the tugs charging neg- 
ligence of each other are not evidence against 
each other, and libelant must offer evidence of 
negligence to be entitled to recover. — ^The James 
Bowen, Case No. 7,192. 

An averment in the libel of the particular 
courses of the vessels is to be taken as true, 
where the answer, in general terms, avers that 
the vessel libeled was not in such a position 
as required her to avoid the other. — The Star- 
light, Case No. 13,310. 

A tender or offer of payment relied on to bar 
costs should b^ set up in the pleading, and 
should be a continuing offer.— The Walter W. 
Pharo, Case No. 17,124. 

§ 128. Cross liliel. 

Where defendants are "not in fault, they may. 
by cross libel, set up the damages they have 
sustained, and have a decree in their favor. — 
Ward V. The Ogdensburgh, Case No. 17,158. 

§ 129. Issues and proof. 

Evidence which does not pertain to the ex- 
press allegations in the pleadings is inadmissi- 
ble.— The Starlight, Case No. 13,310. 
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A vessel negligently running into another, 
which is Ijdng disabled, may be held liable, al- 
though the precise manner of the collision is 
not proved as alleged. — ^The Martin Wyncoop, 
Case No. 9,177. 

No damages can be recovered for the delay 
ot barges in tow of the injured vessel where 
the libel does not state to whom they and their 
cargo belonged. — ^The Morning Star, Case No. 
9,817. 

There is no rigid rule which prevents libel- 
ant, alleging one fault, recovering on proof of 
a different fault. — ^The Cambridge, Case No. 2,- 
334. 

Libelant may rely upon improper speed in 
fog, shown by defendant's evidence, although 
he alleged only improper steering. — ^The Cam- 
bridge, Case No. 2,334. 

Where the tow injured in a collision libels 
both the colliding vessel and her tug, the for- 
mer may take advantage of the negligence of 
the tug in not carrying lights, though not set 
up in her answer. — ^The Pleasant Valley, Case 
No. 11,226. 

Where the answer admits that the vessel and 
cargo "were sunk and lost," libelant may prove 
value without showing that she could not be 
raised. — ^The Metis, Case No. 9,500. 

In the case of a collision between a steamer 
and sail vessel, fault of the latter in an at- 
tempt to come about abruptly, and falling off 
and drifting against the steamer, is not admis- 
sible under an answer alleging fault in hold- 
ing her course when she should have come 
about. — ^The Washington Irving, Case No. 17,- 
243. 

The question whether the sale of the vessel 
to libelant was fraudulent as to the seller's 
creditors cannot be raised by respondents in 
a collision case who have no interest in such 
vessel. — Clapp v. Young, Case No. 2,786. 

A steamer was navigating a channel with 
barges lashed to each side of her, and a schoon- 
er was outsailing and passing her. The steam- 
er ported her helm to avoid a shoal, and thus 
brought one of the barges across the schoon- 
er's track. The libel on behalf of the barge 
did not mention the steamer's change of course, 
but only the schooner's fault in keeping hers. 
The answer on behalf of the schooner averred 
the steamer's porting her helm. Sdd, that the 
state of the pleadings did not preclude a re- 
covery by the barge. — ^The Iris, Case No. 7,062. 

(B) EVIDENCE. 

§ 130. Bnrden of proof. 

Where the injured vessel was in stays, the 
burden of proof *is on the colliding vessel to 
show she was not in fault. — ^The Charlotte 
Raab, Case No. 2,622. 

Libelant must show, by preponderating evi- 
dence, that the other vessel was guilty of neg- 
ligence or of some misconduct causing tiie col- 
lision.— Saunders V. The Hanover, Case No. 12,- 
374; The Breeze, Id. 1,829. 

Libelant must show absence of fault on the 
part of his boat, as well as fault on the part 
of the other.— McGrew v. The Melnotte, Case 
No. 8,812; Lucas v. The Thomas Swann, Id. 
8,588; Elliott v. The James Nelson, Id. 4,393; 
The Columbus, Id. 3,043; Corks v. The Belle, 
Id. 3,231a; Messena v. The Neilson, Id. 9,493a; 
The Neptune, Id. 10,120. 

In an action for damages to a sailing vessel 
by collision with a steamer, the burden of 
proof lies in the first instance on the libelant. — 
The William Young, Case No. 17,760. 

A sailing vessel suing a steamer must show 
that the collision was not produced by her own 
fault,— particularly that s& did not change her 
Fea.Cas.Dig.— 22 



course without clear necessity. — ^The New Jer- 
sey, Case No. 10,161. 

A vessel in fault for failure to comply with 
a rule of navigation or violation of law has 
the burden of showing that the fault did not 
contribute to the collision. — ^Leonard v. Whit- 
will, Case No. 8,261; The Chancellor, Id. 2,689, 

A vessel shown to be negligent must be lidd 
to clear proof of contributing fault in the oth- 
er vessel.— The Comet, Case No. 3,051. 

An owner of goods lost in collision, in order 
to recover against the other vessel, must show 
that the vessel on which they were shipped 
was free from fault. — ^Knight v. Stone, Case 
No. 7,888. 

Where all the persons on board of a bark 
sunk in a collision with a steamer who could 
have given evidence for her were lost, and the 
steamer is fornd to have been in fault, she 
must make out a clear case of fault on the 
part of the bark to render her equally liable. — 
The Java, Cases Nos. 7,232, 7,233. 

The burden is upon the owners to show that 
the pilot was alone in fault, where injury is- 
committed by negligence in the management of 
a vessel while in charge of a licensed pilot. — 
Camp V. The Mareollus, Case No. 2,347. 

Proof of the situation of the injured vessel 
alone may be such as to throw the burden upon 
the other to show due care, caution, and skiU. 
—The Bridgeport, Case No. 1,861. " . 

Inevitable accident will not be presumed, but 
must be clearly proved by party setting it up. 
— Amoskeag Mfg. Co. v. The John Adams, 
Case No. 338. 

Where the injury complained of is admitted 
by the answer, claimant has liie burden of 
showing affirmatively the matters of justifica- 
tion or defense set up. — ^The Rhode Island, 
Case No. 11,745. 

§ 131. Competency. 

A protest of the captain and crew, made the 
morning after the collision, is admissible as 
corroborative testimony when it corresponds 
with the testimony of the witnesses.— Ward v. 
The Fashion, Case No. 17,154. 

The deposition of a witness on an investiga- 
tion before the board of inspectors, who is 
called for libelant in a suit for the collision, 
can only be used by respondent for the pur- 
pose of contradicting him. — ^The Marietta Tilton 
V. The Harrisburg, Case No. 9,084. 

The admission of the superintendent of de- 
fendant's towing line that it would cost more 
to raise the vessel sunk by one of its towboats 
than she was worth, and that he regarded her 
as a total loss, is competent on a libel for sudi 
loss. — Dowdall v. Pennsylvania R. Co., Case No. 
4,038. 

Testimony of experts as to the bearing of a 
steamer's speed upon her navigation, but not as 
to its propriety, is admissible. — ^The Blackstone, 
Case No. 1,473. 

Testimony of practical seamen, as experts, is 
admissible to show whether circumstances re- 
quired a departure from the rules of navigation. 
—The Clytie, Case No. 2,913. 

Evidence of a careful lookout that no light 
could be seen on an approaching vessel is af- 
firmative evidence that no light was burning on 
her.— The Sam Weller, Case No. 12,290. 

Desertion without cause of vessel ihjm:ed in 
collision may be considered as tending to show 
consciousness of faxilt.- The Atlas, Case No. 633. 

Opinion evidence as to the value of a vessel is 
admissible where she has no market price. — ^The 
Cayuga, Case No. 2,535, 

The ownership of a boat, in making out a pri- 
ma facie case, may be proved in the same man- 
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ner as any other chattel.— ^Munch T. The Sucker 
State, Case No. 9,921. 

§ 132. Weiglit and suficiency— In gen- 
epal. 

On a libel for injuries to a sail vessel in colH- 
Kion with a steamer, the defense that the former 
changed her course must be established by a 
preponderance of evidence; it is not sufficient 
that the evidence creates a doubt.— Leavitt v. 
Jewott, Case No. 8,172. 

Where evidence leaves it open to reasonable 
doubt as to Tvhich party was in fault, the loss 
must be sustained by the one npon whom it has 
fallen.— The Bavard v. The Goal Valley, Case 
No. 1,128; The Kallisto, Id. 7,G0O. 

Tlie case will be held to be one of inscrutable 
fault where, upon the evidence, the cause of the 
collision cannot be determined.—Tbe Breeze, 
Case No. 1,829. 

Where there is an irreconcilable conflict of evi- 
dence as to whether there was any collision, 
libels for the loss will be dismissed.— The C. 
Vanderbilt, Case No. 3,524. 

In the case of a collision between a steamboat 
and a heavily laden flatboat, the presumption 
of fault is against the steamer where there is 
a doubt bv reason of a conflict in the evidence. 
—Seaman "v. The Crescent City, Case No. 12,381. 

Damages will be denied for want of preponder- 
ating proof in a great conflict of evidence.— The 
Summit, Case No. 13,606. 

Evidence of conversations with the crew of the 
injured vessel, where inconsistent with their co- 
temporarv act, and denied upon the stand, are 
entitled to but little weight.— Whitney v. The 
Empire State, Case No. 17,586. 

The fact that the answer in a collision case, 
when put in, did not deny the averment of the 
libel that the tack was properly beat out, is to 
be considered on a conflict of testimony on that 
point, even though the answer was allowed to 
be amended on the hearing by inserting such a 
denial,— Whitnev v. The Empire State, Case No. 
17,586. 

Loose declarations or admissions by members 
of the crew immediately after collision are enti- 
tled to but little weight as against their delib- 
erate testimony. — The New Jersey. Case No. 10,- 
161. 

The testimony of a witness should not be re- 
jected because, in a liun-ied conversation imme- 
diately after the collision, he gave a different 
statement as to a particuhir fact from that posi- 
tively sworn to in court. — Ward v. The Fashion, 
Case No. 17,154. 

Declarations of wituesses as to distance in the 
nighttime are not of much weight. — Siimott v. 
The Dresden, Case No. 12,908. 

Evidence of verbal statements made in time 
of excitement and peril should be received with 
great caution. — ^The ilasten. Case No. 9,266. 

But little credence can be given to the testi- 
mony of a sailor who contradicts statements de- 
liberately made by him, in writing, immediately 
after the collision. — The Douglass, Case No. 
4,031. 

A proved fabrication of evidence, unexplained, 
will compel an adverse decree. — The Tillie, Case 
No. 14.048. 

Where the testimony shows that the fault of 
one is flagrant, and leaves the question of fault 
of the other in doubt, the former only will be 
Jield in fault.— The Manistee, Case No. 9,028. 

Libelant's case cannot be sustained by the evi- 
dence alone of his pilot, who was the only look- 
out.- The Globe, Case No. 5,485. 

The identity of a colliding vessel held estab- 
lished by the testimony of her master that he 
jiassed the place in question about the time of 



collision, and struck an unknown vessel. — ^Lar- 
rabee v. The Piedmont, Case No. 8,095. 

The admission of a master that his vessel was 
in fault, coupled with a promise to pay the dam- 
ages, though he was not on deck at the time of 
the collision, is entitled to great weight.— The 
Douglass. Case No. 4,031. 

On a libel for collision of a steamer with a 
small boat, where it was alleged that the steamer 
was 200 or 800 feet away when seen, held that, 
as the small boat had time to get out of the 
way, there could be no recovery. — The Jlissis- 
quoi. Case No. 9,649. 

Steamer Jteld not in fault, on the testimony of 
four witnesses that they were keeping a sharp 
lookout, and, because of the excessive darkness, 
did not see the sloop until too late to avoid the 
collision. — Hersey v. The North America, Case 
No. 6,429. 

Evidence of the witnesses on board of one ves- 
sel that the lights of the other were not seen, 
though a careful lookout was kept, held to out- 
weigh the testimony of witnesses for the other 
vessel that her lights were brightly burning, 
coupled with a suspicious circumstance that her 
lights were saved, though her crew had no time 
to save their clothing. — The Sam Weller, Case 
No. 12,290. 

Witnesses to a collision should not be im- 
peached because of different statements of at- 
tendant incidents.— Corks v. The Belle. Case 
No. 3.231a. 

Libel dismissed where libelant omitfied to call 
a material witness and the witness testifying in 
his behalf made statements manifestly incorrect. 
— Tlie New York, Case No. 10,194. 

§ 133. —^ Cliaracter of -witness. 

Evidence of disinterested witnesses in favor 
of libelant is not overcome by testimony of an 
equal number of interested witnesses for re- 
spondent.- Laing v. The G, L. Buckman, Case 
No. 7,988. 

Testimony of passengers, who have no prac- 
tical knowledge of seamanship, should be re- 
ceived with caution. — Klots v. The Red Jacket, 
Case No. 7,871. 

§ 134. Means of knowledge. 

The testimony as to the course and deflections 
of a vessel of those ivho hold her helm is enti- 
tled to more weight than those on board an- 
other moving vessel. — McNally v. Meyer, Case 
No. 8,909. 

The testimony of the master of the vessel at 
her wheel as to the relative positions of the ves- 
sels is entitled to greater weight than that of 
seamen on the bow of the other vessel. — The 
Jeremiah, Case No. 7,289. 

The testimony of persons on board a vessel 
as to her movements and the facts occurring on 
board is entitled to greater Aveight than that of 
persons on board of another moving vessel.— 
The Herbert Manton and The .1. H. Gautier. 
Case No. 6.399; The Governor, Id. 5,645: The 
Narragansett. Id. 10.019; Hall v. The Buffalo. 
Id. 5,927; The Falcon, Id. 4,019. 

The testimonj' of the witnesses on board a sail 
vessel, as to the direction of the wind, held 
more reliable than that of witnesses on board 
the steamer with which she came in collision. — 
The Hammonia, Case No. 6,005; The Hansa, 
Id. 6,037. 

The testimony of those on board as to the 
relative positions of the vessels is entitled to 
greater weight than that of mere" onlookers. — 
The Postboy. Case No. 11,303. 

The positive testimony of witnesses to their 
own acts, at the time of a collision, is entitled 
to outweigh the opinions and belief of out-num- 
bering witnesses who judged of such acts from 
the opposite vessel.— The Neptune, Case No. 
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10,120; Whitney v. Tlie Empire State, Id. 17,- 
5S6. 

The testimony of persons on board a vessel as 
to -whether she -was well managed is entitled 
to more weight than that of witnesses on board 
another vessel who had no particular oppor- 
tunities to judge of the matter, — ^The Northern 
"Warrior, Case No. 10,325. 

The opinions of experts as to the vessel's 
course, when founded upon very nice calcula- 
tions, will not obtain as asrainst the clear testi- 
mony of eyewitnesses.— -The D. P., Case No. 
4,056. 

Testimony of officers and crew as to the num- 
ber of whistles blown by their own vessel is 
to be believed as against an equal number of 
witnesses on the other vessel. — ^The Milwaukee, 
Case No. 9,626. 

The rule that the testimony of those on a ves- 
sel should prevail, as to what takes place on 
board her, does not obtain in all cases. — ^The 
Hortensia, Case No. 6,706. 

The rule giving greater weight to the testi- 
mony of persons on board a vessel, as to her 
movements, does not apply to the exhibition of 
A light.— The Frank Moffat, Case No. 5,060. 

The testimony of one who saw the collision 
from the land is entitled to greater weight 
than that of those on the moving vessels. — The 
M. M. Chase, Case No. 9,684. 

(C) DAJklAGES. 

Limitation of liability, see "Shipping," §§ 24rJ- 
255. 

^ 135. Measure o£ damages in general. 

The owner of the injured vessel is entitled 
to receive a remuneration which will place him 
in the situation in which he would have been 
but for the collision. — ^The Rhode Island. Case 
No. 11,740a; The Narragansett, Id. 10,020. 

The measure of damages is compensation for 
the entire loss. If the injury is reparable the 
measure is the sum necessary to restore the ves- 
sel to her previous condition. In case of total 
loss market price is the criterion. — ^The New Jer- 
sey, Case No. 10,162. 

. The party in fault should bear any inconven- 
ience or hardship in. proving the exact damages. 
—The aiayflower. Case No. 9,345. 

The expenses of raising the injured boat, of re- 
pairs, and for loss of time will be allowed. — 
Barrett v. Williamson, Case No. 1,051. 

Where the owner has repaired the vessel, 
the recovery may, in some cases, exceed its 
value, where excess is made up by unexpected 
amount of demurrage. — The Glaucus, Case No. 
5,47«. 

The burden is on claimant to show that the 
making of repairs to the injured vessel was to 
be in full satisfaction of damages. — ^The Baltic, 
Case No. 825. 

Hypothetical or consequential damages will 
not be considered.— The Blossom, Case No. 1,- 
564. 

Libelant cannot have a decree for full dam- 
ages unless he show both fault on the other ves- 
sel and the absence of fatilt on his part, which 
■contributed to the collision. — Schenck v. The 
Fremont, Case No. 12,448. 

It is no defense that the damage would have 
been less had the vessel been strongly built. 
— Amoskeag Mfg. Co. v. The John Adams, Case 
No. 338. 

The damages in the case of a rotten and un- 
seaworthy vessel brought in collision with a 
wharf, where the condition of the vessel was 
not the sole cause of the injury, are the natural 
jind necessary consequences of the collision to 



the vessel in her actual state of repair.— The 
Workman, Case No. 18,045. 

Where a skiff was sunk in a collision, and 
libelant personally injured, the court allowed, as 
damages, the value of repairs to the skiff, and 
compensation for loss of its use, the cost of li- 
belant's cure, compensation for his sufferings and 
for loss of time, and compensation for permanent 
injuries.— Miller v. The W. G. Hewes, Case No. 
9,594. 

§ 135a. Iiimited to value of offending 
vessel and freiglit pending. 
The personal liability of the ownei-s of the" 
vessel in fault is measured by the value of the 
vessel immediately before collision and freight 
pending, and they are not exempted by its loss. 
— ^Barnes v. Steamship Co., Case No. 1,021. 

The recovery is limited to the amount of the 
interest of the owner in the vessel and her 
freight pending at the time of the collision, un- 
der Act 1851.— Cook V. Mallory, Case No. 3,163. 

The recovery by the owner of a vessel injured 
by collision is limited to the value of the offend- 
ing vessel and her freight immediately sub- 
sequent to the collision. He has no claim ui>- 
on the insurance received by the owner. — The 
Feshtigo, Case No. 11,018. 

The liability in tlie case of a collision on the 
high seas between vessels of different foreign 
nations is determined by the law maritime ac- 
cording to the law of nations, and is limited to 
the value of the ship and freight, which must 
be abandoned to the injured party. — ^Thomassen 
V. Whitwell, Case No. 13,929. 

A tender in the answer and upon the trial, 
by a written surrender of defendant's interest 
in the vessel, lield sufHcient. — Thomassen v. 
Wliitwell, Case No. 13,929. 

Where the vessel at fault was subsequently 
wrecked on her voyage, sold by direction of her 
owners, and delivered to the purchasers after the 
libel for collision was filed, Jield, that the own- 
er waived his exemption from personal liabilitv. 
—Thomassen v. Whitwell. Ca.se No. 13.929, 

§ 136. Punitive damages. 

Damages may be given, above the amount of 
actual injury, in case of a willful and mali- 
cious collision.— Ralston v. The State Rights, 
Case No. 11,540. 

Inhuman conduct of the master of a vessel in 
collision, in not giving proper assistance to the 
damaged vessel and her passengers and crew, 
cannot be considered in estimating damages. — 
Saunders v. The Hanover. Case No. 12,374. 

§ 137. When full value of vessel recov- 
eraMe. 

Where a vessel sunk in a collision is sold as a 
wreck, the whole amount will not be allowed as 
a total loss where she is raised and repaired, but 
only the expenses and repairs and demurrage for 
loss of time.— The M. M. Caleb, Case No. 9,683. 

'J''he owner, after collision, who allows his 
boat to lie until she becomes worthless, is only 
entitled to the expense of raising her, and pxit- 
ting her in repair, with a reasonable allow- 
ance for lo.?s of time and freight and damage 
to the cargo.— The Sam Gaty, Case No. 12,276. 

Reasonable apprehension that all efforts to 
save the vessel injured will be unavailing and 
perilous ■will excuse abandonment.— The Colo- 
rado, Case No. 3,028. 

The crew are justified in leaving the injured 
vessel, where her condition at the time appeared 
to be desperate, although she might have been 
saved; and the measure of damages is the full 
value of vessel and freight. — The Rebecca, Case 
No. 11,618, 

The loss of a vessel abandoned under a rea- 
sonable apprehension that the lives of the crew 
would be endangered by trying to save her will 
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be assessed as a total loss, though ^e otiier 
vessel similarly damaged was saved.— The On- 
tario, Case No. 10,543; Swift v. Brownell, Id. 
13,695. 

A party claiming a total loss must prove either 
an actual total loss, or that it would cost more 
to raise and repair the vessel than she would 
be worth when repaired.— Dowdall v. Pennsylva- 
nia R. Co., Case No. 4,038. 

The owner cannot abandon vessel as being a 
total loss where she has been sunk, but could be 
raised for a small sum, compared with her value. 
—Clarke v. The Fashion, Case No. 2,851. 

Libelants cannot recover for a total loss where 
vessel, sold without examination and without 
notice to defendants, could have been raised 
and repaired with little outlay.— The Cambridge, 
Case No. 2,334. 

Full value at time of loss will be allowed 
where the expenses of raising and repairing the 
vessel, undertaken by another, amounted to 
more than- she was worth after she was repair- 
ed.— The Bristol, Case No. 1,892. 

Full value was allowed where the amount for 
which a sunken vessel was sold after she was 
raised did not exceed the expenses of raising 
her.— The Shady Side, Case No. 12,692. 

A ferryboat injured by a collision while com- 
ing out of her slip at Fulton street, Brooklyn, 
Tield' not in fault for attempting to reach Jer- 
sey Ci^, where her officers examined her inju- 
ries, and were of opinion that she could be 
kept afloat.— The John Cooker, Case No. 7,337. 

The circumstances stated, under which the 
value of a sunken canal boat was allowed as up- 
on a total loss.— Deems v. Albany & Canal 
Line, Case No. 3,736. 

§ 138. Value o£ vessel, how ascertained. 

The vessel is to be paid for at her value 
when lost.— Allen v. Mackay, Case No. 228. 

Mode of arriving at value of vessel sunk by a 
coUision.— The Nortii Star, Case No. 10,332. 

The value of a vessel is not necessarily her 
purchase price with repairs added.— The North 
Star, Case No. 10,332. 

The market value just before the collision, in 
the ordinary course of sales, is the measure of 
damages in case of total loss.— The Colorado, 
Case No. 3,029. 

The measure of damages for a vessel sunk 
is the price a prudent owner, wishing, but not 
compelled, to sell, .would reasonably expect to 
get at public or private sale, using proper meas- 
ures to avoid undue sacrifices.- McCloskey v. 
The Achilles, Case No. 8,701. 

Market value as proved cannot be reduced 
by showing that the actual value is less be- 
cause of age or imperfect build.— The New Jer- 
sey, Case No. 10,162. 

The rule that the market value of the vessel 
is the criterion of her value does not apply 
where she has no market value.— The Cayuga, 
Case No, 2,535. 

In the absence of a market value, the value 
of the vessel to the owner, in the business she 
was engaged in at the time of collision, is a 
proper basis of damages.— The Mayflower, Case 
No. 9,345. 

The damages where the value of the in- 
jured vessel is reported at a certain sum, "in 
gold, or Canadian currency," are to be estimated 
at the value of such sum in United States notes. 
— Councer v. The A. L. Griffin, Case No. 3,- 
279. 

Where a vessel is lost at sea, proof of her 
value at the time and place of her loss may, 
in ordinary cases, be made by evidence of her 
value at her last port of departure, or at the 
place of her destination.— The Pennsylvania, 
Case No. 10,948. 



Where the cost of repairs is claimed as dam- 
ages, it is not competent to show what the ves- 
sel cost her owner four years before, as evidence 
tending to prove that at the time of the col- 
lision she was not worth as much as such sum. 
—The Vieksburg, Case No. 16,932. 

On the question of the actual market value 
of the boat at the time of loss, plaintiff may 
testify as to what he had paid for her, and what 
he had expended upon her. — Dowdall v. Penn- 
sylvania R. Co., Case No. 4,038. 

§ 139. Expenses o£ raising and repairs. 

The services of other vessels of an association^ 
of which the injured vessel was a member, fur- 
nished a person under a contract for raising 
the vessel at a specific sum, are proper items 
of expense.— The Sunnyside, Case No, 13,621. 

The injured vessel is entitled to be put into 
as good condition as before the injury, and no 
allowance is to be made for new materials in- 
stead of old.— The Jeannie Cushman, Case No. 
7,250. 

A recovery is allowed of an amount sufficient 
to restore me injured vessel to the condition 
she was in at the time of the collision.— The 
Blossom, Case No. 1,564. 

The partv repairing should show positively 
that he has only reinstated the vessel in the 
condition she was before the collision.— The 
W. H. Clark, Case No. 17,482. 

Full charges for repairs should not be allow- 
ed when the boat was old and somewhat decay- 
ed.— The W. H. Qark, Case No. 17,482. 

Damages may include further repairs where 
the first repairs are found insufficient after a 
vovage.— Larrabee v. The Piedmont, Case No. 
8,095. 

The injured vessel is not bound to employ, to 
make repairs, the persons recommended by the 
owners of the vessel in fault, and offers to make 
repairs made after others are employed are not 
conclusive as to the amount of recovery.— Weeks 
V. The New Orleans, Case No. 17,3o3a. 

Where competent persons offered to raise a 
sunken vessel for a certain sum, damages for 
expenses of raising must be reduced to such 
sum.— The Russia, Case No. 12,169. 

Owners of injured vessel, who make repairs, 
may recover as part of damages the usual addi- 
tional charge for use of tools, etc., aud also for 
the services of superintendent. — The Cayuga, 
Case No. 2,535. 

Damages to the injured vessel, which was sold 
at auction, and afterwards repaired by the buy- 
ers, are ascertained by a reference to the cost 
of repairs instead of the result of the sale.— The 
Empire State, Case No. 4,473. 

The sum necessary to repair the injured vessel 
may be recovered, though libelant has sold her 
without making such repairs.— The Rhode Is- 
land, Case No. 11,741. 

Where the repairs exceeded the value of the 
vessel, held, that libelant should recover only 
her value at the time of the accident and uie 
necessary expenses to ascertain the extent of her 
injuries.— Scow Without A Name, Case No. 12,- 
555. 

Estimates of the cost of repairs are not compe- 
tent when the repairs have been actually made- 
—The Mayflower, Case No, 9,345. 

The expense of putting in a new mast cannot 
be allowed where the injured mast as repaired 
stood the remainder of the season, and it did 
not appear but that it would have continued 
serviceable.— The Monitor and The Hill, Case 
No. 9,711. 

The expenses of repairs were reduced to the 
lowest estimate where the bills were exaggerat- 
ed, with the connivance of the master.— The 
Sampson, Case No, 12,279. 
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§ 140. Depreciation in valiie because of 
injury. 

The alleged depreciation in the market value 
resulting from the mere fact that the Tcssel has 
heen injured, is too variable and uncertain to 
be allowed as damages, where the intrinsic value 
of the vessel is made good.— The Favorita, Case 
No. 4,695; Petty v. Merrill, Id. 11,050. 

An item of $800 for the diCEerence between 
the value of the injured vessel before and after 
repairs disallowed.— The Isaac Newton, Case No. 
7,091. 

§ 141. Demurrage— When allowed. 

Compensation will be made for the loss of the 
use of the injured vessel while undergoing re- 
pairs.— The Morning Star. Case No. 9.817; The 
Narragansett, Id. 10,017, 10,020; Cannon v. The 
Potomac, Id. 2,386. 

The probable earnings of a boat for the time 
she was delayed in repairing the injury sustained 
by collision with a bridge are recoverable as 
^amages.^Tolly v. Terre Haute Draw-Bridge 
Co., Case No. 7,441. 

To recover demurrage, loss of service and 
damages by such loss must be shown. — ^The Bal- 
tic, Case No. 824. 

Damages are recoverable for the necessary 
detention of the vessel while undergoing repairs, 
where it appears that the vessel could have 
been profitably chartered or employed. — North 
Shore Staten Island Perry Co. v. The Hugue- 
nots, Case No. 10,330; The Stromless, Id. 13,- 
540. 

A carrier, during the busy season, may be pre- 
sumed to have lost employment. — Strong v. 
Certain Quantity of Wheat, Case No. 13,541: 

In estimating the damages to a ship on a 
whaling voyage, demurrage is to be allowed for 
the time she is in port undergoing repairs. — 
Swift V. Brownell, Case No. 13,695. 

There can be no recovery for delays caused 
by storms, or by ice or obstructions in the 
harbor or river where a vessel may be, after 
necessary repairs are made. — ^Harris v. The 
Prometheus, Case No. 6,127; The Thomas 
Kiley, Case No. 13,924. 

Demurrage is not allowable for a delay in dis- 
charging the cargo, after the vessel was raised 
witii the owner's knowledge.— Brady v. The 
New Philadelphia, Case No. 1,797. 

The loss of the use of a ferryboat while un- 
dergoing repairs is allowable, though the own- 
ers supplied her place by a spare boat, without 
any decrease in the receipts of the ferry. — The 
Favorita, Cases Nos. 4,694, 4,695; The Cayuga, 
Id. 2.537. 

Demurrage will be allowed where the vessel, 
while undergoing repairs by the owners of the 
colliding vessel, was offered a charter which 
the master in good faith refused to accept, be- 
cause having no knowledge of when she would 
be ready, though he did not inform the claim- 
ants.— The Baltic, Case No. 825. 

Demurrage for delay in making repairs is re- 
coverable, though such repairs made the vessel 
worth more than she was worth before the 
collision.— The Santee, Case No. 12,329. 

Where competent persons offered to raise the 
vessel for a certain sum, and a more expen- 
sive method is adopted, demurrage for the de- 
lay beyond the time it would have taken such 
persons to raise the vessel cannot be allowed. 
—The Russia, Case No. 12,169. 

§ 142. How ascertained. 

The compensation for injuries to a vessel caus- 
ed by collision is to be determined by the mar- 
ket price or value of the services of the vessel 
for the time during which she is detained from 
her business for repairs.— Warner v. The South 
America, Case No. 17,190. 



The damages for detention of a vessel while 
undergoing repairs are determined by the mar- 
ket value of her hire, and not by what she was 
earning per day at the time of the injury, not 
being under hire or charter. — ^The South America 
V. Warran, Case No. 13,180a. 

The rule of damages for delay while undergo- 
ing repairs is the amount the vessel would have 
produced for chartering in the business in which 
she has usually been employed.— Harris v. The 
Prometheus, Case No. 6,127. 

The owner of a yacht, for his own use, may 
recover, as damages for the loss of her use while 
repairing, the price at which he could readily 
have let her for pleasure parties. — The Walter 
W. Pharo, Case No. 17,124. 

The full amount which the injured vessel 
might have earned should not be allowed as com- 
pensation for time lost.— The W. H. Clark, Case 
No. 17,482. 

Damages for the detention of a pilot boat, in- 
jured by a collision, should include only her 
value as a vessel to be used as a pilot boat, and 
not an allowance for the loss of time of the pi- 
lots on board.— The Emilie, Case No. 4,451. 

In the absence of evidence as to the market 
value of such a vessel, resort may be had to the 
judgment, as to such value, of persons acquaint- 
ed with the business and with her earnings. — 
The Emilie, Case No. 4,451. 

The value of the time of a pilot boat while 
undergoing repairs must include only the value 
of the use of the boat as a vessel without pilot's 
or crew or stores.— The Transit, Case No. 14,- 
138. 

Pilots whose boat is injured in a Collision Tield 
not bound to hire a fruiter or fishing smack for 
the purpose of carrying on their business while 
their vessel was being repaired. — ^The Transit, 
Case No. 14,138. 

A fishing boat making weekly trips to market, 
and losing one trip by a collision, which injures 
her seine, may be allowed the probable profits 
of such trip.— The Mary Steele, Case No. 9,226. 

Damages for detention may be estimated at 
the market value, though the vessel was under 
charter.— Larrabee v. The Piedmont, Case No. 
8,095. 

A charge for lay days in a charter party fur- 
nishes no test to determine the damages for de- 
tention during the repair of a vessel. — ^The Her- 
mann, Case No. 6,408. 

The demurrage clause in the charter is suffi- 
cient evidence of the measure of damages for 
detention while the vessel is undergoing repairs. 
—The Rebecca v. The America, Case No. 11,- 
619a. 

An allowance for loss by delay while under- 
going repairs cannot be based upon speculative 
and conjectural opimons as to the probability of 
the employment of the vessel, and the amount 
of her earnings.— The R. L. Maybey, Case No. 
11,871. 

In the case of a tug, the proper inquiry is as to 
what she could have been chartered for, per day, 
in the business of towing, regard being had to 
the market price. — ^The R. L. Maybey, Case No. 
11,871. 

Where ferryboat injured by collision was with- 
drawn for repairs, and its place supplied by an- 
other boat, evidence of the value of her use, 
based on the receipts, is admissible on the ques- 
tion of her value, though there is no evidence 
that she could have been chartered for any sum 
during the time she was laid up. — ^The Cayuga, 
Case No. 2.535. 

The pro rata share of the net earnings of an 
association of vessels, based upon the valuation 
on each vessel, Jield a proper basis for demur- 
rage, where one of the vessels was injured in a 
collision. — ^The Sunnyside,. Case No. 13,621. 
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The books of the owner showing previous and 
subsequent earnings are competent to show prob- 
able earnings during the detention. — The May- 
flower, Case No. 9,345. 

An item of $-lG5 for loss of earnings during 
detention for repairs founded upon the mere 
opinion of the master and mate, not rejected on 
exceptions, where the cost of sending the report 
back would probably equal any abatement m 
the amount.— The Isaac Newton, Case No. 7,091. 

Demurrage allowed at the rate of eight cents 
a ton of the vessel's carrying capacity for every 
day's delay.— The Cambridge. Case No. 2,334. 



The amount paid for the hire of a vessel to 
take the place of the injured one is better evi- 
dence of the proper amount of demurrage than 
the opinion of witnesses.— The St. John, Case 
No. 12,224. 

In the absence of direct evidence of the amount 
of loss from delay while making repairs, inter- 
est upon the value of the vessel during such 
time mav be awarded.— The Rhode Island. Case 
No. 11,740a. 

The highest rate of interest allowed in the 
state during the time of the detention of the ves- 
sel undergoing repairs upon her value allowed as 
damages for her detention. — Munch v. The Suck- 
er State, Case No. 9.921. 
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Such value is determined by deducting froai 
its value, at the port of destination, shii)ping 
expenses, freight, duties, insurance, port char- 
ges, and commission for selling, and from the 
net proceeds 10 to 12 per cent., for mercantile 
profit.— Dyer v. National Steam Nav. Co., Case 
No. 4.225. 

The proper rate of interest to be allowed on 
the value of the property lost held 6 per cent., 
and not 7 per cent.— Dyer v. National Steam 
Nay. Co., Case No. 4,225. 

The measure of damages for the loss of a 
cargo procured abroad is what the master paid 
for it, with freight, and not what it cost the 
owner by his adventure in sending his ship to 
procure it. — The Glaucus, Case No. 5,478. 

The value of a cargo of bone and oil lost in 
the Arctic Ocean is to be estimated at its 
market value in the home port of the vessel at 
the time when it would ordinarily have arrived 
there, if shipped at the time and from the place 
of the collision.- Swift v. Brownell. Case No. 
13.695. 

In the case of a cargo of coal sold at private 
sale without notice to the parties chargeable 
for the damages, held, that the loss shown 
thereby was recoverable, but the practice wa& 
disapproved.— Tlie Thomas Kiley, Case No. 13,- 
924. 



Where, in the case of a vessel running on a 
line, no vessel was hired to supply her place 
while undergoing repairs, an allowance of in- 
terest upon her value, at the rate of 6 per cent. 
per annum, while undergoing repairs, was upheld 
against an appeal bv both parties.— The Rhode 
Island, Case No. 11,744. 

S 143. Loss of cargo. 

The direct effect of a collision with a lighter 
being to cast its cargo overboard, the colliding 
vessel is liable for the loss thereby sustained. — 
Boyer v. The Wisconsin and The Hector, Case 
No, 1,756. 

Libelant is not obliged to attempt to save 
cargo, where the conditions are such as to pre- 
clude reasonable expectations of success. — Bur- 
ton V. The Commander in Cliief, Case No. 
2,216. 

The owner of a vessel sunk in the middle of 
Long Island sound is not bound to attempt to 
save property from the wreck. — Banks v. The 
Metropolis, Case No. 962. 

The use of such nautical skill as owners of 
vessels usually employ in such emergencies suf- 
ficiently shows reasonable exertions to save a 
sunken cargo.— The Galatea, Case No. 5,185. 

The measure of damages for cargo lost in a 
collision is its value at the port of shipment, 
with expenses of lading and transportation to 
the place of collision, and insurance with in- 
terest from the time of collision. — The Ocean 
Queen, Oases Nos. 10,409, 10,410; Gordon v. 
The Marv Vaughan. Id. 5,618; The Harriet 
Newhall, Id. 6,102; The Aleppo, Id. 158; Allen 
V. Mackay, Id. 228. 

No allowance will be made for expected prof- 
its.— The Harriet Newhall, Case No. 6,102. 

The value must be taken as at the time and 
place of shipment.— The Mary J. Vaughan, 
Case No. 9,217. 

In the case of a vessel sunk at her anchorage 
in the port of her destination, the value of the 
cargo must be taken at such port, less freight 
and duties.--The Russia, Case No. 12,169. 

The measure of damages for a loss by a col- 
lision at sea of a cargo of guano, belonging to 
the republic of Peru, Jicld to be its market value 
in Peru for purposes of export. Dyer v. Na- 
tional S. S. Co., Case No. 4,226, modified.— 
Dyer v. National Steam Nav. Co., Case No. 
4.225. 



§ 144. Injury to cargo. 

For an injury to cargo carried to its destina- 
tion after the vessel is raised and repaired, 
the vessel at fault is only liable for the loss 
that would have been sustained on its immedi- 
ate sale at the nearest port. — Seaman v. The 
Crescent City. Case No. 12,581. 

Failure to discover a leak will not charge 
owners with damage to cargo, where examina- 
tions made immediately after the collision re- 
vealed no injury. — Amoskeag Mfg. Co. v. The 
John Adams, Case No. 338. 

The taking possession of damaged cargo by 
original purchasers at the contract pi-ice, less 
the sum paid by insurers, held a private sale, 
and sufficient, with evidence of experts, to sup- 
port finding as to amount of damage. — ^The Gen- 
eral McCullum, Case No. 5,318. 

Claimants are entitled to a deduction for the 
value of cargo raised by libelant's agent from 
the sunken vessel, and appropriated by him. — 
The Galatea, Case No. 5,185. 

§ 145. Loss of freiglit or other profits. 

The freight, only, which the vessel was in 
the act of earning, is recoverable. — Egbert v. 
Baltimore & O. R. Co., Case No. 4,305. 

The net freight which the injured vessel was 
earning, and has lost, is allowable as an item 
of damage.— The Heroine, Case No. 6,416; Eg- 
bert V. Baltimore & O. R. Co., Id. 4,305. 

The expenses which the vessel would have in- 
curred in successfully performing the voyage 
must be deducted from the gross freight.— The 
Heroine, Case No. 6,416; The Colorado. Id. 
3,029. 

Pending "freight" recoverable (Act 1851, c. 
43, § 3) includes earnings in transi)orting goods 
for owners of vessel. — Allen v. Mackay, Case 
No. 228. 

The net freight recoverable cannot exceed 
the amount claimed in the libel. — Egbert v. 
Baltimore & O. R. Co., Case No. 4,305. 

Vessel detained five days for repairs held en- 
titled only to one third of net freight on con- 
tract about to be performed which would have 
occupied fifteen days.— The Gorgas, Case No. 
5,623. 

Where it appears that the cargo of a sunken 
ves.^el was saved, freight money will not be al- 
lowed as damages, without actual proof of loss. 
—The M. M. Caleb, Case No. 9,683. 
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§ 146. Incidental injnries. 

Damages caused by beaching the injured ves- 
sel are chargeable to the vessel in fault, where 
the master acted with reasonable skill and 
diligence after the collision. — The Nellie, Case 
No. 10,096. 

Damages suffered by the injured vessel in the 
course of reasonable and proper efforts to save 
her are properly chargeable in the action for 
collision.— The Narragansett, Case No. 10,017, 

Where the injured vessel is left helpless in 
the track of navigation and "is injured by a 
passing vessel, the vessel in fault for the first 
collision is liable for damages for the second 
collision.— The Oler, Case No. 10,485. 

A vessel by whose fault a collision occurs is 
liable for damages consequent on the strand- 
ing of the disabled vessel, resulting from its 
disabled condition. — ^The Cella, Case No, 2,542. 

The injuuy or loss of a portion of tlie cargo 
after the wreck, by the efforts of a third vessel 
to save it, does not exonerate the faulty vessel 
from liability for full damages. — ^The Narra- 
gansett, Case No. 10,019. 

Where a steamer is liable for collision with 
a schooner, and two of the schooner's men 
jumped on board the steamer, the loss of the 
men, if crippling her, is chargeable to the 
steamer. — The City of Guatemala, Case No. 2,- 
747. 

Where a schooner breaks away from the pier, 
and runs into a canal boat and beaches her, 
and she is mjured by a storm, the' schooner is 
liable for the damages from the collision and 
from the subse'quent storm. — ^The Cliristopher 
Columbus, Case No. 2,706. 

Freight money lost by the master when hur- 
rying from his sinking vessel, and sails used for 
covering the deck load, are proper items of 
damage.— The Mary C, Case No. 9,201. 

The value of a boat stolen from the master 
of the injured vessel was disallowed, ■ there 
being no necessary or probable connection prov- 
ed between the collision and the theft. — The 
Nellie, Case No. 10,096. 

A vessel cast off from a tug in a tideway at 
fault for collision with a vessel moored cannot 
recover for increased damage from the fact 
that the latter's anchor was atrip, — Wilson v. 
The Envoy, Case No. 17,802. 

§ 147. Incidental expenses. 

Salvage expenses- and charges necessarily paid 
in rescuing the vessel and cargo from perils 
arising out of the collision will be allowed as 
damages. — The Narragansett, Case No. 10,020; 
Crowel V. The Radama, Id. 3,442. 

A bona fide adjustment by the parties will be 
accepted by the court as the proper mode of 
fixing the value of such services. — The Narra- 
gansett, Case No. 10,020. 

In assessing the partial loss to sunken ves- 
sel, an allowance may be made for the salvage 
which would have been paid if the owners had 
procured her to be brought in and repaired. — 
The Cambridge, Case No. 2,334. 

Charges for wharfage while repairing, for the 
time of the owner and crew in raising and clear- 
out the vessel, for the loss of profits while sunk 
and while being repaired, aire properly added to 
the cost of repairs. — ^^''antine v. The Lake. Case 
No. 16,878. 

The salary and board of the master of a 
vessel while superintending her repairs lield, a 
proper charge. — ^The Sunnyside, Ca.se No. 13,- 
621. 

Services of an agent in settling and paying 
bills are not chargeable as damages. — The May- 
flower, Case No. 9,345. 

In a case of collision by mutual fault between 
a steamer and sail vessel, the steamer maj- 



be allowed, as part of the damages, a sum for 
towing the sail vessel into port after the colli- 
sion.— The Mary Patten, Case No. 9,223. 

The costs and expenses in defending a suit 
brought for services rendered in pumping and 
keeping the vessel afloat after the collision lield- 
not recoverable in a case of mutual fault. — The 
Favorita, Case No. 4,694. 

After a vessel has been repaired, additional 
work necessary to make the vessel good will 
not be allowed for.— Chase v. Gravy, Case No. 
2,626. 

A reasonable sum will be allowed for care of 
cargo.— The Alexandria, Case No. 178. 

The cost of raising a boat and putting her 
on the ways to be examined is recoverable as an 
item of damage, where there is a total loss.— The 
Nebraska, Case No. 10,076; The America, Id. 
285; The Mary Eveline, Id. 9.212. 

§ 148. Interest. 

Interest may be allowed on all items of dam- 
ages. — ^The America, Case No. 285; The Em- 
pire State, Id. 4,473: Burton v. The Comman- 
der in Chief, Id. 2,215. 

Interest on items of damages will be allowetl 
at 6 and not at 7 per cent.— The Baltic, Case 
No. 824; Allen v. Mackay, Id. 228; The Man- 
Eveline, Id. 9,212. 

Interest will be allowed on the value of the 
cargo and freight and the amount of repairs. — 
The Empire State, Case No. 4.473; The Baltic. 
Id. 824. 

Interest is allowed on a recovery for demur- 
rage.— The Alexandria, Case No. 173. 

Interest is allowable on the cost of repairs 
only from the time when payment therefor was 
actually made.— North Shore Staten Island Fer- 
ry Co. V. The Huguenots, Case No. 10,330: Tlie 
Mary Doane, Id. 9,205. 

Interest should be allowed on the damages 
from the day on which the injury happened 
imtil the day when judgment is rendered.- The 
Morning Star, Case No. 9,817. 

Interest on the value of the vessel, and on 
tlie net freight, from the time of the loss, may 
be allowed, though it was not claimed as such 
in the libel.— Egbert v. Baltimore & O. B. Co., 
Case No. 4,305. 

A fraudulent attemot to charge for repairs 
not made necessary by the collision will not pre- 
vent recovery of true amount of damages, but 
the court may denv interest— Crane v. The Sam- 
son, Case No. 3,357. 

Interest may be allowed on the cost of cargo 
and all expenses and insurance aetuallv paid.— 
Allen V. Mackay. Case No. 228. 

The jury are not bound to give interest to the 
owner of the injured vessel. — Barrett v. William- 
son, Case No. 1,051. 

§ 149. Apportionment of damages — In 
g:eneral. 

The rule as to the division of damages in cases 
of mutual fault only applies where both ves- 
sels are in fault at the time, and in the acts 
which produced the collision, and where tlie 
faults are not egregiously unequal.— Ralston v. 
The State Eights, Case No. 11,540. 

Where one vessel is clearly at fault, and the 
evidence leaves it doubtful whether the other 
was at fault, the damages will not -be divided. — 
Ward V. The Dousnian, Case No. 17,153; The 
Sunnyside, Id. 13,620. 

Where two vessels collide, without blame on 
the part of either, the loss must be borne by 
that on which it falls. If both are to blame, it 
must be apportioned between them. If it is by 
the fault of one, that must make full compensa- 
tion. — Reeves v. The Constitution, Case No. 11,-' 
659. 
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Where a collision happens without fault of ei- 
ther party, or the fault cannot be ascertained, or 
if both were in fault, the damage and loss are 
equally divided.— The Scioto, Case No. 12,508. 

In ease of a loss of a schooner and her cargo 
by collision with a steamer, where both vessels 
were held in fault, the damages for the loss 
of the schooner were apportioned between the 
two vessels, and a decree was given the owners 
of the cargo for the full amount of their loss, 
and the steamer credited on the decree in favor 
of the schooner against her for a sum equal 
to one-half of the decree in favor of the own- 
ers of the cargo. — ^The Eleanora, Case No. 4,335. 

The rules and authorities governing the appor- 
tionment of damages for collision in cases of 
mutual fault, inscrutable fault, and inevitable 
accident, elaborately reviewed. — The Comet, 
Case No. 3,050. 

Division and apportionment of damages where 
a vessel and cargo were totally lost, and the 
other vessel injured, in a case of mutual fault. 
—The Santiago De Cuba, Case No. 12,333. 

§ 149a. Joint HabiKty. 

Where a vessel is injured by the joint neg- 
ligence of two vessels, the damages must be ap- 
portioned between them. — The Monitor and The 
Hill, Case No. 9,711. 

Where two steam vessels are Tield. liable to 
the owners of a schooner, and the damages are 
apportioned between them, and one vessel is 
of less value than the amount of damages, the 
difference cannot be recovered against the oth- 
er vessel. — ^The City of Hartford, Case No. 2,- 
753. 

Where collision between two tows resulted 
from negligence of both tugs, and, on libel 
against one, opportunity given to make the other 
a party is not embraced, only half damages will 
be decreed.~The Atlas, Cases Nos. 633, 634. 

Where steamer and tug held liable for injury 
to tow, steamer bound for only half damages 
though value of tug will not make up the other 
half.— The Alabama, Case No. 1^. 

A schooner and ferryboat collided, in conse- 
quence of which the ferryboat injured a third 
vessel. On a libel by the schooner, both were 
held in fault. Held, that a cross libel for dam- 
ages paid by the ferryboat to the third vessel 
should be dismissed. — ^Brush v. The Plainfield, 
Case No. 2,0oS. 

Where it is doubtful whether the tug or the 
vessel with which the tow collided was in fault, 
on a libel by the owner of the tow against the 
tug, a decree will be given the tow, leaving the 
tug to recover the whole or a portion of the dam- 
ages from the other vessel. — ^The Enterprise, 
Case No. 4,500. 

AVhere a decree against two vessels does not 
apportion the damages, and it appears that one 
stands in the relation of surety to the other, 
libelant will be required to first issue execu- 
tion against the latter.- The Helen R. Cooper 
and The R. L. Mabey, Case No. 6,335. 

§ 150. MTitnal fault. 

Where both vessels were in fault for the col- 
lision, the damages and costs will be equally 
divided between them, without regard to the dif- 
ference of their values. — ^Allen t. Mackay, Case 
No. 228; The Bay State, Id. 1,148, 1,150; The 
Brothers, Id. 1,969; Cannon v; The Potomac, 
Id. 2,386; The City of Hartford, Id. 2,749; Fos- 
ter V. The Miranda, Id. 4,977; Haney v. The 
Louisiana, Id. 6,020; The John Henry. Id. 7,- 
350; The Kolon, Id. 7,923; Lenox v. Winisim- 
met Co., Id. 8,248; The Magenta, Id. 8,946; 
The JMareia Tribou, Id. 9,062; The Mary Pat- 
ten, Id. 9,223; The Nautilus. Id. 10.058; O'Neil 
V. Sears, Id. 10,530; Sehenck v. The Fremont, 
Id. 12,448. 

Where both vessels are in fault, and only one 
injured, she may recover half damages and full 



costs.— The Baltic, Case No. 824; The Mary 
Patten, Id. 9,223. 

Where, in a case of mutual fault, one vessel 
is sunk, the damages will be apportioned, and 
the owners of the sunken vessel must bear 
half the loss of the cargo and of the seamen's 
effects. — Leonard v. Whitwill, Case No. 8,261. 

In a case of mutual fault, the owner of the 
cargo of one of the vessels lost in tlie collision 
may recover his entire damages from the other 
vessel.— The Kolon, Case No. 7,923. 

T^Tiere damages were adjudged to be divid- 
ed, insurance money received by one of the 
steamers is not to be deducted from the share 
which the other is adjudged to pay. — Cannon v. 
The Potomac, Case No. 2,386. 

A fault of one vessel will not excuse want of 
care, diligence, and skill in the other, so as to 
exempt her from sharing the loss and damage. 
—The Scioto, Case No. 12,508. . 

Where a collision occurs by the willful fault 
or intentional wrong of both parties, the dam- 
ages will not be apportioned, but the libel will 
ba dismissed. — ^The R. L. Maybey, Case No. 11,- 
870. 

§ 151. — — Inscrutable fault. 

Damages will be equally divided where, owing 
to conflicting and uncertain evidence, the fault 
cannot be fixed. — ^The Comet, Case No. 3,050. 

Where it is impossible to tell on the plead- 
ings and proofs which ve-ssel had tlie right of 
way, the case will be considered as one of mu- 
tual fault or of inscrutable fault, and the dam- 
ages wiU be divided. — ^The Tracy J. Bronson, 
Case No. 14,131. 

Where the court is satisfied that both vessels 
were in fault, but is unable on the evidence 
to find the specific faults of each, the case is 
one of inscrutable fault, and the damages may 
be equally divided. — Lucas v. The Thomas 
Swann, Case No. 8,588. 

§ 152. Inevitable accident. 

Where a collision occurs from inevitable ac- 
cident, without the negligence or fault of ei- 
ther party, each should bear his own loss. — 
The Eliza and Abby, Case No. 4,349; Jerome 
V, Floating-Dock, Id. 7.291; The John Perkins, 
Id. 7,360; The Moxey. Id. 9.894; The Nautilus, 
Id. 10,058? Ward v. The P^ashion, Id. 17,154. 

§ 153. Effect of insurance. 

Libelant is entitled to the full amount of 
damages, though he has received partial indem- 
nitv from underwriters. — The Avon, Case No. 
680. 

That a part owner has received insurance as 
for a total loss is no reason why the entire val- 
ue of the vessel should not be awarded, on a 
libel by the owners.— The Metis, Case No. 9,- 
500. 

Payment to a carrier, by an insurande com- 
pany, of damages to a cargo by a collision, will 
not prevent the carrier from maintaining a 
suit against the wrongdoer for the full amount 
of the damage. — Hovey v. The Sarah E. Brown, 
Case No. 6,744. 

(D) TRIAL OR HEARING-, JUDGMENT, 
AND REVIEW. 

§ 154. Iteference. 

The subject may be referred to persons skill- 
ed in navigation, and their report acted upon, 
where the rights depend upon questions of nau- 
tical skill in the management of a vessel.— The 
Emily, Case No, 4,453. 

The appointment of nautical assessors, in 
collision cases, approved. — Barnes v. Steamship 
Co., Case No. 1,021. 

The proceedings on a reference to a commis- 
sioner to compute damages in a collision case 



689 (§ 154:) 



COLLISION. XII. (D). 

[Fed. Cas. DJscst.] 



(§ 159) 690 



are to be conducted in the manner usual on a 
reference in chancery.— The E. G. Scranton, 
Oase No. 4,271. 

Where respondent declines to produce any 
evidence on the reference to ascertain dam- 
ages, libelant need only establish a prima facie 
<:ase.— The Rebecca v. The America, Case No, 
11,619a. 

§ 155. Commissioner's report and excep- 
tions tliereto. 

An award in a case of collision which decides 
the liability, but not the damages, is void be- 
cause not finaL— The Nineveh, Case No. 10,276. 

The report of a commissioner in a case of 
mutual fault of a certain sum as "due to the 
libelant" will be amended so as to read "as the 
damages sustained by libelant."— The Baltic, 
Case No. 824. 

The commissioner's report of the amount of 
•damages will be adopted in the absence of pal- 
pable errors or inadvertencies or preponderat- 
ing evidence. — The Narragansett, Case No. 10,- 
020; The Mayflower, Id. 9,345; Egbert v. Bal- 
timore & O. R. Co., Id. 4,305. 

Where it does not appear how the commis- 
sioner arrived at the sum allowed for freight 
pending, an exception to the report, as not 
showing the principal on which it is calculated, 
is the only way to .bring up the question of the 
amount.— The Galatea, Case No. 5,185. 

The justness of a decree on libel for collision, 
in which a reference to a commissioner to as- 
certain the damage has been directed, cannot 
be tested on exceptions to the commissioner's 
report- Burton v. The Commander in Chief, 
Case No. 2,215. 

Nor can the credibility and reliability of the 
witnesses on the reference be investigated on 
such exceptions, unless the objections rest whol- 
ly on questions of law. — ^Burton v. The Com- 
mander in Chief, Case No. 2,215. 

The propriety of the action of a commission- 
er, to whom it has been referred to ascertain 
the damages in a collision case, in refusing to 
allow a person to be sworn to contradict testi- 
mony previously given, cannot be raised by an 
exception to the report, but must be raised by 
an application to the court before the report 
is made.— The E. C. Scranton, Case No. 4,272. 

In a libel in rem for collision, though the 
owner of the injured vesesl is not entitled to 
recover the value of the cargo belonging to oth- 
ers where he has not paid for the loss of the 
same, yet this objection cannot be raised on ex- 
ception to the report of a commissioner to 
whom the cause was referred. The remedy of 
the claimants would be by motion to reject the 
report as not witliin the provision of the order 
of reference, or to allow a rehearing on the 
merits.— The New Jersey, Case No. 10,162. 

^156. Hearing or trial "by court. 

A hearing will be given without proof where 
the pleadings admit liability.— American Dred- 
ging Co. T. The Bedowin. Case No. 299. 

First question in a suit in rem for collision is 
whether the vessel sued was in fault, and until 
that fact is established the question whether 
libelant was in fault does not arise. — The 
Chancellor, Case No. 2,589. 

Where the witnesses as to value for opposite 
parties are so far apart that they cannot be 
approximately correct, it is error to average 
the amount by their testimony.— Gilooley v. 
Pennsylvania R. Co., Case No. 5,448b. 

Where the only evidence introduced was as 
to the total value of the vessel, the court may 
either allow nominal damages or estimate them 
from the court's knowledge of such cases and 
the general facts proven.— The Sam Gaty, Case 
No. 12,276. 



Proof of title to the injured vessel may be 
given after trial.— The Havre, Case No, 6,232. 

§ 157. Rehearing. 

A rehearing not allowed in the district court 
on the ground that since the trial libelant's wit- 
nesses testified differently in another suit, grow- 
ing out of the same collision, as such evidence 
is admissible on appeal.— The John Cooker, Case 
No. 7,337. 

§ 158. Becree. 

Under a libel charging a collision to have 
been caused by the joint negligence of two ves- 
sels, a decree may be rendered against one 
found to have been solely in fault.— The E. C, 
Scranton, Case No. 4,270. 

Where the negligence of one of two vessels 
jointly liable is proven the decree may be 
against her alone. — Chase v. Crary, Case No. 
2,626. 

On a libel by a tow against her tug and the 
colliding vessel, the libelant may recover 
against the latter alone, where there was inde- 
pendent fault on her part— ^The Manhasset, 
Case No. 9,019. 

A decree for damages for -collision in favor of 
several libelants should be for the gross sum, 
so as to bring it within the jurisdictional 
amount for appeal.— Avery v. The Wanata, 
Case No. 677. 

Owners of cargo must be made parties to the 
suit before they can avail themselves of the 
operation of the decree.— Jones v. The Hanover, 
Case No. 7,466. 

The title will pass to the defendant, in a suit 
for collision, who pays the full value on a de- 
cree against him, as against underwriters to 
whom the owner has previously abandoned the 
vessel.— Fox v. The Lucy A. Blossom, Case No. 
5,013. 

In the case of a single stipulation for value, 
where both tug and tow are libeled for a colli- 
sion, it is not necessary to decide which of them 
is in fault, if only one.— The John Cooker, Case 
No. 7,337. 

In a libel for collision, the issue formed by the 
pleadings was whether the collision was caused 
by the negligence and want of skill of the re- 
spondents. The court was of opinion that the 
proof showed the collision to have been the re- 
sult of inevitable accident, and the decree was 
"that, the libelants having failed to establish 
fault in the respondents, lie libel must be dis- 
missed." It was Jidd that this opinion with 
regard to the collision being inevitable acd- 
dent could not be incorporated into the decree 
in order to enable the libelant to plead res ad- 
judicata to a libel pending against him in an- 
other court.— Ward v. The Fashion, Case No, 
17,155. 

§ 159. Review. 

The rejection of evidence on the subject of . 
damages by the commissioner, when not raised 
in the district court, is not available on appeal. 
—The Vicksburg, Case No. 16,932. 

On appeal by one party alone from a decree 
finding mutual fault, the circuit court cannot 
inquire as to the fault of the party not appeal- 
ing.— The Quickstep, Case No. 11,509, . 

The circuit court, on appeal, will not re- 
verse the decree of the district court, except on 
a preponderance of evidence.— The Heroine, 
Case No. 6,417. 

On an appeal in a collision case, where the 
question, on the ijroofs, is a close one as to 
which vessel was in fault, the decree will not 
be reversed.— The Florida, Case No. 4,889. 

The decree will be reversed where there is a 
direct conflict between the testimony of the 
crews on the colliding vessels, and the testi- 
mony of witnesses on other vessels is opposed 
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to the finding of the lower con rt.— Wells v. The 
Ann Caroline, Case No. 17,389. 

In a case of irreconcilable conflict iu the evi- 
dence, where an equal number of witnesses 
have been examined on both sides upon whose 
credibility the case depended, the decree below 
will not be disturbed. — The Sampson, Case No. 
12.279. 

The amount of the allowance, unless strik- 
ingly out of proportion to the damage, will not 
be interfered with where the principle adopted 
was the correct one. — The Narragansett, Case 
Xo. 10,017. 

On affirmance of a decree for libelant in a 
collision cjise, the decree will be entered for 
tlie amount of the loss at the time of the loss, 
with interest from such time, and for costs iu 
the district court, without interest thereon. — 
Deems v. Albanv & Canal Line, Case No. 3,- 
73G; The Alexandria, Id. 179. 

Where a decree for libelant was reversed by 
the supreme court, which Tield both vessels to 
be in fault, claimant, who had failed to allege 
in his answer that he had sustained any dam- 
ages by the collision, was allowed to amend 
his answer in that respect. — The Pennsylvania, 
Case Xo. 10,951. 

§160. Costs. 

Where a libel which fails to convey any idea 
of the manner in which the collision occurred 
is not excepted to, and is dismissed at the hear- 
ing, no costs will be given. — The Warren, Case 
Xo. 17,192. 

Where each party had made an offer of set- 
tlement, libelant is entitled to costs where he 
recovered more than he was offered, though 
much less than he had demanded. — The Walter 
W. Pharo, Case No. 17,124. 

Cross libels for a collision were filed in ad- 
miralty; one in personam, the other iu rem. 
Libehmt obtained a decree iu one suit, and the 
other was dismissed. The losing party appeal- 
ed in both, and the damages were apportioned. 
Hcl(], that the aggregate costs in both courts 
should be divided between the parties. — Van- 
derbilt v. Reynolds. Case No. 1G.839; The 
North Star, Id. 

In a libel for collision, where there is strong 
probable cause of action, but the libel is dis- 
missed, costs will not necessarily be imposed 
on the libelant. — The . Eliza and Abby, Case 
No. 4,349. 

Where a libel is dismissed for failure to prove 
fault, no cost"* will be awarded against libelant 
Avhere there was strong probable cause for the 
action, and the libeling vessel sustained the 
greater injury. — Corks v. The Belle, Case No. 
3,231a. 

Where the blame for a collision is found to 
lie with the libelant alone, the costs will be 
taxed against him. — Tilnne v. The Carroll, Case 
No. 17,S76a. 

The ordinary practice where both vessels are 
found in fault and the damages are equally di- 
vided is to refuse costs to either. — The Favorita, 
Case No. 4.C94; The Nautilus, Id. 10,038. 

But in such case the court may order the 
vessel most to blame to pay all the costs. — The 
Rival, Case No. 11,867. 

AVhere, in a case of mutual fault, ouly one 
vessel is injured, she is entitled to full costs on 
the recovery of half damages. — The Baltic, 
Case No. 824; The Mary Patten, Id. 9,223; 
The Austin, Id. 663. 

Where both vessels were in fault, and an ap- 
portionment of damages was decreed, and no 
cross libel was filed, the costs will be allowed 
to the party who recovers. — The City of Hart- 
ford, Case No. 2,750. 



In a collision case, where both vessels are 
held in fault, and the damages are apportion- 
ed, and the decree is affirmed on the appeal of 
both parties, the costs in the appellate court 
will be equally divided. — ^The Eleanora, Case 
No. 4,335. 

Where, on an appeal by both parties from a 
decree finding them mxitually in fault in a- 
collision case, the decree below was affirmed, 
no costs were given to either party. — The Wings 
of the Morning, Case No. 17,872. 

Party appealing in collision case, and secur- 
ing division of damages, is entitled to costs of" 
appeal. — The Bedford, Case No. 1,216. 

See, also, "Admiralty," §§ 127-153. 



COLONIAL GRANTS. 

See "Public Lands," §§ 77-80. 

COLOR OF TITLE. 

To sustain adverse possession, see "Adverse Pos- 
session." 

COMBINATIONS. 

See "Conspiracy," 

COMITY. 

Between courts, see "Courts," §g 109-119; "Pat- 
ents," §§ 246, 261. 



COMMERCE. 

§ 1, Power to regulate In general. § 2, Subjects- 
of regulation. § 3, Means and metliods of regula- 
tion. 

Carriage of goods and passengers, see "Car- 
riers"; "Shipping." 

Power to control and regulate navigable waters., 
see "Navigable Waters," § 2. 

With Indians, see "Indians," § 11. 

§ 1. Power to regulate ui general. 

The constitutional power of congress to regu- 
late commercial intercourse, qualified by the lim- 
itations and restrictions expressed in the consti- 
tution, and by the treaty-making power of the 
president and senate, is sovereign, and may be 
used, not only for the advancement of com- 
merce, but for the promotion of other objects of 
national concern. — United States v. The WjHiani, 
Case No. 16,700. 

The power to regulate commerce among the 
several states is paramount in the federal gov- 
ernment, and cannot be restricted by a state. — 
Palmer v. Cuyahoga County, Case Xo. 10.688. 

A state has no power to regulate commerce 
extending beyond its jurisdiction; otherwise as- 
to commerce beginning and ending within the 
state. — Halderman v. Beckwith, Case No. 5,907. 

The power of congress to regulate commerce- 
among the several states is not per se, without 
any exercise thereof by congress, an absolute 
inhibition of state legislation, which may affect 
such commerce. — Silliman v. Hudson River 
Bridge Co., Case No. 12,852; United States v. 
Railroad Bridge Co., Id. 16,114. 

A state statute exempting vessels owned whol- 
ly in the state from payment of any pilotage un- 
less a pilot is actually emplo.ved does not violate 
Rev. St. § 4237. but is in violation of Const, art. 
1, § 9, el. 6, providing that "no preference shall 
be given by any regulation of commerce or reve- 
nue to the ports of one state over those of an- 
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other state."— Williams v. Tlie Lizzie Hender- 
son, Case No. 17,726a. 

Logs purchased for exportation, while awaitinjr 
shipment, though still on land, are "exports, 
within Const, art. 1, § 10, prohibiting states from 
levying imposts or duties on exports.— Clarke v. 
Clarke, Case No. 2,846. 

The power to prohibit the foreign slave trade 
is part of the power of congress to regulate for- 
eign commerce.— United States v. Gould, Case 
No. 15,239. 

Congress has power to prohibit citizens and 
residents of the United States from , engaging in 
the slave trade with or between foreign coun- 
tries, both under the power to regulate com- 
merce (Const, art 1, § 8, subd. 3), and because 
such traffic concerns the relations between citi- 
zens of the United States and those of foreign 
countries.— Charge to Grand .Tury, Case No. 18,- 
269a. 

§ 2. Snlijects of regnlittioii. 

Power of congress to regulate commerce with 
foreign nations and among tlie several states in- 
cludes the power to regulate navigation.— The 
Chusan, Case No. 2,717; The Wilson v. United 
States, Id. 17,846. 

And the power of congress over the vessel is 
co-extensive with that over the cargo. — The Wil- 
son V. United States, Case No. 17,846. 

The United States has jurisdiction over navi- 
gable streams so far as may be necessary for 
commercial purposes. — .Tolly v. Terre Haute 
Drawbridge Co., Case No. 7,441. 

The navigation between different ports on a 
public river within the same state is within the 
power to regulate commerce among the states. — 
Silliman v. Hudson River Bridge Co., Case No, 
12,851- 

Wliere there is an obstruction to commerce 
which operates to the irreparable injury of an 
individual, or of the United States, the federal 
circuit court may act to prevent the injury. — 
United States v. Railroad Bridge Co., Case No. 
16,114. 

A state statute regulating oyster fisheries is 
not repugnant to the power granted to congress 
to regulate comm-irce. — Corfield v. Coryell, Case 
No. 3,230. 

Congress has power to authorize, as a regula- 
tion of commerce, the building of a bridge across 
a navigable stream. — Miller v. New York, Case 
No. 9,585; In re Clinton Bridge, Id. 2,900. 

The power of congress to regulate commerce 
is paramount to the power of a state to authorize 
the building of a bridge across a public river 
navigable from the sea. — Silliman v. Hudson 
River Bridge Co., Case No. 12,851. 

A state statute, authorizing the bridging of a 
navigable stream within thcstate, is not in con- 
flict with the constitutional power of congress 
to regulate foreign and interstate commerce, un- 
less in conflict with a special enactment. — ^Penn- 
sylvania R. Co. V. New York & L. B. R. Co., 
Case No. 10,953. 

A state tax upon locomotives, passenger and 

freight cars, etc., being an expedient for rais- 

.ing revenue, is unconstitutional, as intex-fering 

"with commerce between the states. — Minot v. 

Philadelphia, W. & B. R. Co., Case No. 9,645. 

A state tax upon receipts for transportation 
through the state of goods carried from and 
to points outside the state is unconstitutional. — 
Indiana v. American Exp. Co., Case No. 7,021. 

The right of the states to make inspection laws 
is subject to the paramount right of congress to 
regulate foreign and interstate commerce, and 
an impost on imports or exports is void, if in 
excess of what is absolutely necessary for exe- 
cuting such inspection laws. — Neilson v. Garza, 
Case No. 10,091. 



Congress is the proper authority to decide- 
whether a charge or duty is or is not excessive. — 
Neilson v. Garza, Case No. 10,091. 

Transportation of freight and passengers from 
one state to another, or through more than one- 
state, either by land or water, is interstate com- 
merce.— Sweatt v. Boston, H. & B..R. Co., Case^ 
No. 13,684. 

Quaere, whether a carriage of freight out or 
a state into another, not being a mere transit 
through the state, is interstate commerce, so- 
that tiie carriage within the state is beyond its. 
power of regulation. — Bondholders v. Railroad 
Com'rs, Case No. 1,625. 

The issuing of a policy of life insurance is- 
not "commerce," within the constitutional pro- 
vision giving congress power to regulate com- 
merce among the states.— Berry v. Mobile Life- 
Ins. Co., Case No. 1,358. 

§ 3. Means and. metliods of regulation. 

A government license to a vessel to carry on a 
coasting trade does not exempt the owners from 
liabilitj' to pay a license, under the municipal 
regulations of a town within the limits of which 
the vessel is moored for the purpose of giving- 
theatrical exhibitions on board. — Spalding v. Ba- 
ton Rouge, Case No. 13,200. 

The assessment of a vessel owned in a city,, 
by the city assessor, for city taxes, is not a 
"duty of tonnage" within the meaning of Const. 
U. S. art. 1, § 10, cl. 1.— The North Cape, Qise- 
No. 10,316. 

The impo'sition of a tonnage tax on foreign' 
vessels exporting goods is constitutional. — Aguirre 
v. Maxwell, Case No. 101. 

The method of determining the amount of ton- 
nage tax is discretionary with congress. — ^Aguirre- 
V. Maxwell, Case No, 101. 

Under the power to regulate commerce and' 
to make all laws necessary and proper for carry- 
ing that power into effect, congress has authori- 
ty to give full protection to commerce by its- 
criminal jurisprudence. — Charge to Grand Jury, 
Case No. 18,256. 

Statutes passed by congress in pursuance or 
this power are of paramount authority, and can- 
not be invalidated or impaired by the action of 
any state or states. Any law, ordinance, or- 
constitution made by them for that purpose is 
wholly nugatory, and can afford no legal protec- 
tion to those who may act under it. — Charge to- 
Grand Jury, Case No. 18,256. 

The power of congress to punish offenses com- 
mitted on tlie high seas below the grade of pira- 
cy or felony may be sustained under the provi- 
sion conferring power to regulate foreign com- 
merce.— Tlie Ulysses, Case No, 14,330. 

Act March 3, 1825, § 23, which punishes a 
conspiracy to destroy a vessel or cargo with in- 
tent to defraud the underwriters, is within the- 
power of congress to protect commerce, and ap- 
plies to internal commerce. — United States v- 
Cole, Case No. 14,832. 

COMMISSION. 

Inquisition of lunacy, see "Insane Persons," § 2_ 
To take testimony, see "Depositions." 

COMMISSIONERS. 

See "United States Commissioners." 
County commissioners, see "Counties." § 2. 
In admiralty, see "Admiralty," §§ 101-105. 
In equity, see "Equity," §§ 109-118. 
In prize proceedings,, see "War," § 64, 
Shipping commissioners, see "Seamen," § 4. 

COMMISSION MERCHANTS., 

See "Factors." 
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§ 2. ^Evidence. 

Upon the trial on an indictment for being a 
common scold, particular instances of scolding 
may be given in evidence.— United States t. 
Koyall, Case No. 16,202. 

§ 3. Pnnislijneiit. 

The offense of being a common scold is pun- 
ishable as a nuisance at common law, by fine 
and imprisonment the punishment by ducking 
being obsolete.— United States v. Eoyall, Case 
No. 16,202. 



§9. 



"Of executor or administrator, see "Executors 

and Administrators," § 64. 
Of factors, see "Factors," § 16. 
Of marshals, see "United States Marshals,' 
■Of trustee, ?ee "Trusts," § 40. 

COIVIIVIITIVIENT. 

For contempt, see "Contempt," § 8. 

On charge of crime, see "Criminal Law," §§ 38- 
43. 

■ for trial in another state, see "Extradi- 
tion," § 19. 

On conviction of crime, see "Criminal Law," § 
111. 

Review of, see "Habeas Corpus." 



COMIVIITTEE. 

insane person, see "Insane 



Guardianship of 
Persons," § 3. 



COWIiVION CARRIERS. 

'See "Carriers." 

COMiVION COUNTS. 

'See "Assumpsit, Action of." 

COMMON LAW. 

§ 1, Common law of states and United States. § 
-2, Effect of English decisions and statutes. § 3, 
Proof of common law. 



See, also, 
§1. 



'International Law." 

la.-KT o£ states and TTnited 



ComiuoxL 
States. 

There is no principle of the common law which 
pervades the Union, and exists independently 
of the laws of the states. This rule is found as 
adopted and modified by the laws and judicial 
decisions of the respective states. — ^Lorman v. 
•Clarke, Case No. 8,516. 

■§ Z. TlSect o£ ETiglish. decisions and stat- 
ntes. 

The decisions of the English courts prior to 
the Revolutionary War are of binding force on 
the Virginia courts. — Murdock t. Hunter, Case 
No. 9,941. 

The common law of England, except so far 
-as modified by statute, was the law of property 
in the territory of Michigan. — Johnston v. Van- 
dyke, Case No. 7,426. 

The statute of bigamy (1 Jac. I. c. 11) is in 
force in the coimty of Washington, D. C. (Act 
Feb. 27, 1801; 2 Stat. 103.)— United States v. 
Jennegen, Case No. 15,474. 

§ 3. Proof o£ common law. 

Unwritten laws of a foreign country may be 
proved by parol. — Robinson v. Clifford, Case 
No. 11,948; United States v. Ortega, Id. 15,- 
'971. 

COMMON SCOLD. 

§ I, Indictment. § 2, Evidence. § 3, Punishment. 

§ 1. Indictment. 

An indictment charging defendant with being 
a common slanderer or common brawler is not 
sufficient. It should charge defendant as a 
common scold or common barrator, in technical 
language.— United States v. Eoyall, Case No. 
16,20L 



COMMUNITY PROPERTY. 

See "Husband and Wife," § 11. 

COMPENSATION. 

For performance of contract, see "Contracts," § 

25. 
For property taken for public use, see "Eminent 

Domain," §§ 2-4. 
For salvage services, see "Salvage." 
For towage, see "Towage," ^§ 6-8. 

Of officers or persons in particular relcitions. 

See "Clerks of Court," g 2; "Detectives"; "Dis- 
trict and Prosecuting Attorneys," § 3; "Ex- 
ecutors and Administrators," § 64; "Factors," 
§ 16; "Jury," § 13; "Officers," § 1; "Pilots," 
§§ 7-11; "Receivers," § 7; "Sheriffs and Con- 
stables," § 1; "United States Commissioners"; 
"United States Marshals," §§ 8-14; "Wit- 
nesses," §§ 10-17. 

Agent, see "Principal and Agent" § 16. 

Assignee in bankruptcy, see "Bankruptcy," -§ 
463. 

Attorney, see "Attorney and Client," § 5. 

Customs officers, see "Customs Duties," § 24. 

Deputy marshals, see "United States Mar- 
shals," § 7. 

Master in chancery, see "Equity," § 118. 

of vessel, see "Shipping," §§ 85-92. 

Partner, see "Partnership," § 52. 

Referee, see "Reference," § 3. 

Revenue officers, see "Internal Revenue," § 4. 

Servant, see "Master and Servant," § 2. 

Trustee, see "Trusts," § 40, 

United States officers, see "United States," § 10. 

COMPETENCY. 

Of evidence in civil actions, see "Evidence," § 
19. 



in criminal prosecutions, see "Criminal 

Law," §§ 56-59. 
Of experts as witnesses, see "Evidence," § 76, 
Of juror, see "Jury," §§ 15-20. 
Of witnesses in general, see "Witnesses," §§ 

18-58. 

COMPLAINT. 

Against accused, see "Extradition," § 4. 
In civil actions, see "Pleading," §| -4-15. 
In criminal prosecutions, see "Criminal Law," 
§ 39; "Indictment and Information." 

COMPOSITIONS WITH CREDITORS. 

§ 1, Requisites and validity. § 2, Rights of cred- 
itors. 

See, also, "Compromise and Settlement." 
In bankruptcy, see "Bankruptcy," §§ 466^99. 

§ 1. Keg.Tii5ites and validity. 

Parties who sign composition deeds must do 
so in good faith. — ^Bean v. Brookmire, Case No. 
1,170. 

Creditors agreed to accept notes for 50 per 
cent, from an embarrassed debtor, on condition 
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that the agreement be signed by all principal 
creditors. 'Held, that a creditor who had ac- 
cepted notes was .estopped to claim that the 
agreement was not so signed.— In re Decker, 
Case No. 3,723. 

An agreement of compromise which creditors 
are induced to make by false representations or 
fraudulent concealments is void. — Blfelt v. 
Snow, Case No. 4,342. 

Such compromise is avoided by false repre- 
sentations or concealments of the debtor's 
agent, though innocently made, where the for- 
mer was aware of the real state of the facts 
at the time.— Elfelt v. Snow, Case No. 4,342. 

A statement that the debtor would have 
"some means" left after paying his creditors 
45 cents on the dollar held a false represent- 
ation, where he had a greater amount left than 
he actually paid the creditors.— Elfelt v. Snow, 
Case No. 4,342. 

A secret promise to pay one creditor a greater 
per cent than another will not vitiate the com- 
position where each creditor is separately com- 
pounded with.— White v. Clarke, Case No. 17,- 
540. 

Where the debtor compromises with certain 
of his creditors in consideration of his dis- 
charge, and gives a better security to one than 
to others, the composition is void. — Chuck v. 
Mesritz, Case No. 2,710. 

A composition with creditors, fair upon its 
face, but in fact fraudulent as to part of them, 
can be set aside only by the creditors who are 
\vronged.— In re Hamlin, Case No. 3,994. 

§ 2. Riglits of creditors. 

A note given to one creditor for the balance 
of his claim, in pursuance of a secret agree- 
ment, to induce him to enter into the compo- 
sition, held void ab initio,— Fenner v. Dickey, 
Case No. 4,729. 

Concealment of assets and misrepresentations 
in settlement is a good defense to a suit by the 
debtor to recover an excess in per cent, paid to 
defendant over other creditors.— -Armstrong v. 
Mechanics* Nat. Bank, Case No. 545. 

The acceptance by a creditor, under a previous 
secret arrangement with the debtor, of a sum 
in excess of the proportion due under the com- 
position deed, will not bar an action upon the 
original obligation, brought upon the ground 
that the composition deed was fraudulently pro- 
cured.— Elfelt V. Snow, Case No. 4,342. 

A settlement with a debtor by accepting an 
offer of compromise, with a proviso -that no 
other creditor should receive better terms, is 
not vitiated by the debtor's afterwards volun- 
tarily paying some of his other creditors in full. 
—In re Sturges, Case No. 13,565. 

COIVIPOUNDIWG FELONY. 

Validity of contract, see "Mortgages," § 6. 

COMPROMISE AND SETTLEMENT. 

§ 1, Requisites and validity. § 2. ConstrucUon. | 
3, OperatioQ and effect. § i. Rescission. 

See, also, "Accord and Satisfaction"; "Compo- 
sitions with Creditors"; "Payment"; "Re- 
lease." 

As an act of bankruptcy, see "Banliruptcy," 
§ 76. 

By administrator, see "Executors and Adminis- 
trators," § 12. 

By assignee in bankruptcy, see "Bankruptcy," 
§290. 

By insolvent debtor, see "Bankruptcy," § 233. 

Offer of compromise as evidence, see "Evi- 
dence," § 29. 

Of suits bv and against assignees in bankrupt- 
cy, see "Bankruptcy,", § 366. 



§ 1. KecLnisites and validity. 

A compromise agreement must, to constitute 
a good defense to an action on contract, be 
binding on both parties, and operate as a sat- 
isfaction of the contract.— Luce v. Sprmgfield 
Fire & Marine Ins. Co., Case No. 8,589. 

To sustain a contract of settlement on the 
ground that it was a compromise of doubtful 
claims, the doubt must be such as an ordinarily 
intelligent person would entertain. — Memphis v. 
Brown, Case No. 9,415. 

The proposal by defendant to deposit a cer- 
tain sum to secure the government for any 
amount that might be found due Is not an 
admission of any amount being due, but a 
proposal of compromise. — ^United States v. For- 
sythe. Case No. 15,133. 

§ 2. Construction. 

A compromise agreement, under which a bill 
for infringement of a patent was dismissed, 
settling all claims to infringement set forth in 
the bill, Jield no estoppel to a suit for an in- 
fringement of a reissued patent subsequently 
granted.— Pickering v. Phillips, Case No. 11,- 
122. 

§ 3. Operation and effect. 

A debt is discharged by a tender and accept- 
ance of a less sum in full satisfaction. — ^Bank 
of North Carolina v. Dewey, Case No. 897. 

An agreement of compromise fairly made 
must be executed without regard to the merits 
of the dispute compromised. — Sargent v. Lam- 
ed, Case No. 12,364. 

§ 4. Rescission. 

A compromise cannot be set aside as having 
been procured by false representations as to 
matters of law or as to facts which the party 
giving the release was bound to know. — ^Dunn 
V. Commonwealth Ins. Co., Case No. 4,174. 

Compromise settlement of a decree for dam- 
ages for collision in a suit brought by a mar- 
ried woman, as owner, Jidd should not be set 
aside after eight years, as unauthorized by her. 
—The Deer, Case No. 3,738. 

Where draft given in compromise of suit is 
unpaid, suit may proceed. — Anderson v. Brown, 
Case No. 355. 

COMPUTATION. 

Of period of limitation, see "Limitation of Ac- 
tions," §§ 9-16. 
Of time, see "Time." 

CONCEALMENT. 

By insured, see "Insurance," § 45. 

Effect on limitation of action, see "Limitation 

of Actions," § 14. 
Of fraud, see "Fraud," § 4. 

CONCURRENT JURISDICTION. 

Of courts, see "Courts," %% 109-111. 

CONDEMNATION. 

Taking property for public use, see "Eminent 
Domain." 

CONDITIONAL SALES. 

Of goods, see "Sales," §§ 52-54. 
Of vessel, see "Shipping," § 32. 

CONDITIONS. 

Annexed to estate, see "Wills," § 33. 
Delivery of deeds, see "Escrow." 
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In bonds, see "Bonds," §§ 11, 16-24. 

In contract, see "Contracts," § 24; "Sales," §§ 
2, 10. 

In deeds, see "Deeds," ^ 13. 

In grants of lands, see "Public Lands," §§ 30, 
84. 

In insurance policies, see "Insurance." §5 44- 
95. 

In wills, see "Wills," § 41. 

On amendment of pleadings, see "Pleading," 
i5 50. 

On granting now trial, see "New Trial," § 24. 

On subscription to corporate stock, see "Cor- 
porations," § 19. 

Precedent to action, see "Action," § 1; "Lim- 
itation of Actions," § 10. 

Promise to pay, see "Limitation of Actions," 
§21. 

To pardon, see "Pardon," § 2. 

CONFESSION. 

Admissibility in evidence, see "Criminal Law," 

§§ 67-71. 
Of judgment, see "Judgment," §§ 4-10. 
Pleading by way of confession and avoidance, 

see "Pleading," § 34. 
Weight of. see "Criminal Law," § 78. 

CONFIDENTIAL RELATIONS. 

Disclosure of communications, see "Witnesses," 
§§ 54-58. 

CONFIRMATION. 

Of report of commissioners in admiralty, see 

"Admiralty," § 105. 
Of sale in bankruptcy, see "Bankruptcy," § 305. 
Of tax title, see "Taxation," § 13. 

CONFISCATION. 

Of enemy's property, see "War," §S 4, 86-90. 

CONFLICT OF LAWS. 

See "Bills and Notes," §§ 14, 36, 45, 61; 
"Bonds," §§ 1. 9; "Champerty and Mainten- 
ance," § 1; "Contracts," §§ 1, 15; "Costs," § 
2; "Customs Duties." § 9; "Deeds," § 2; 
"Depositions," § 19; "Execntors and Admin- 
istrators," § 3; "Extradition," § 9; "Frauds, 
Statute of," § 3; "Insolvency," §§ 1-4; "In- 
surance," g 10; "Interest," §§ 2. 3; "Inter- 
national Law"; "Judgment," § 52; "Limita- 
tion of Actions," g 4; "Marriage," § 1; "Mort- 
gages," § 8; "Patents," g 122; "Sales," % 7; 
"Seamen." S§ 14, 33, 50. 184; "TTsiu-y," g 11; 
"Wills." § 23. 

Charter parties, see "Shipping," g 42. 

Conflicting jurisdiction of courts, see "Courts," 
§§ 109-119. 

Rate of interest, see "Railroads," § 41. 

CONFUSION OF GOODS. 

§ 1. Rights of owners as to property. 

When the goods of two persons, being articles 
of equal value, are mixed by one without the 
consent of the other, the latter is only entitled 
to his proportionate share of the common quan- 
tity. — Adams v. Meyers, Case No. 62. 

By mutual consent of owners, makes them 
tenants in common sharing in proportion con- 
tributed. — ^Adams v. Meyers, Case No. 62, 

A person who has changed the marks on goods 
of others, and mingled them witli his own so as 
to prevent identification, must lose the entire 
amount.— The Idaho, Oases Nos. 6,997, 6,998. 
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An agent who, without authority, mixes his 
principal's goods with his own, so that he can- 
not distinguish them, must lose what he con- 
tributed.— Yates V. Arden, Case No. 18,126. 



CONGRESS. 

See "United States," § 3. 

Attendance of member as ground of continuance, 
see "Continuance," § 14. 

Compelling attendance of members, see "Wit- 
nesses," §§ 2, 4. 

Powers, see "Army and Navy," § 1; "Counter- 
feiting," § 1; "Patents," § 2; "War," § 1. 

Privilege of congressmen from arrest, see "Ar- 
rest," § 11. 

CONNECTING CARRIERS. 

See "Carriers," §§ 33-35. 

CONSIDERATION. 

See "Bills and Notes." gg 9, 10, 91; "Bonds," § 
5; "Contracts," g§ 5, 7-13; "Deeds," § 4; 
"Fraudulent Conveyances," g§ 5-14; "Guar- 
anty," § 3; "Pledges." § 4; "Subscriptions"; 
"Vendor and Purchaser," § 3. 

As affecting right to prove claim in bankruptcy, 
see "Bankruptc-y," §§ 380, 381. 

Bottomry bond, see "Shipping," g 115. 

Inadequacy as ground of cancellation of con- 
tract, see "Cancellation of Instruments," § 1. 

Towage contract, see "Towage," g 4. 



CONSIGNMENT. 



See "Factors.^ 



CONSOLIDATION. 

Of actions, see "Actions," § 5. 

■ in admiralty, see "Admiralty," § 47. 

Of cases at trial, see "Trial," g 1. 

Of corporations, see "Corporations," g 68; "Mu- 
nicipal Corporations," § 3; "Railroads," §g 
10, 30. 

CONSORTSHIP. 

Agreements of, see "Shipping," § 40. 

CONSPIRACY. 

§ 1, "What constitutes in general. § 2, Conspiracy 
against United States. § 3, Treasonable conspira- 
cies. § 4, Persons liable. § 5, Defenses. § 6, In- 
dictment. § 7, Variance. § S, Evidence. § 9, Ver- 
dict. 

Evidence of acts and declarations of conspira- 
tors, see "Criminal Law," g 63. 

Limitation of prosecution, see "Criminal Law," 
§ 26. 

Tenue, see "Criminal Law," § 17. 

§ 1. What constitutes in general, 

A conspiracy is where two or more persons 
confederate or combine to do an unlawful act. 
—United States v. Smith, Case No. 16,322; 
Same v. Babcock, Id. 14,487. 

Both the agreement or combination to do 
an unlawful act, and an act done by one or 
more in pursuance thereof, are necessary to 
constitute the offense. — United States v. Nun- 
nemacher. Case No. 15,902. 

But such agreement does not constitute the 
offense unless followed by an act done by one 
or more of the parties to carry the object of the 
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■conspiracy into execution. — ^United States v. 
Goldberg, Case No. 15,223. 

It makes no difference in guilt if the motive 
•of one joining a conspiracy was not illegal at 
the time of joining, if he was afterwards aware 
of its illegality, and still remained a member.— 
United States v. Mitchell, Case No. 15,790. 

Identity of conspiracy is not destroyed by 
the connection at a subsequent time of new par- 
ties therewith. — United States v. Nunnemacher, 
■Case No. 15,902. 

An agreement whereby a commissioner taking 
evidence in support of a claim against the Unit- 
ed States is to have a contingent fee of $5,000 
is not necessarily criminal, — United States v. 
Noblom, Case No. 15,896. 

Employes, if acting without any illegal pur- 
pose, may quietly and peaceably leave the serv- 
ice of their employer by concerted action at a 
given time, so long as they do not violate any 
"Contract to • remain longer. — ^United States v. 
Stevens, Case No. 16,392. 

It is unlawful for employes whose employ- 
ment is at an end to combine to induce others 
to quit the same service at the same time, but 
before their employment has expired. — ^United 
States V. Stevens, Case No. 16,392. 

An ihdictment will lie for a conspiracy to cheat 
by selling a free negro as a slave. — United 
States V. Spalding, Case No. 16,364. 

A conspiracy to deprive colored citizens of the 
•equal protection and privileges of the law is 
.proved by evidence that the colored people of 
a certain township were entitled to a public 
school, and that defendants conspired by illegal 
means to deprive such colored persons, as a 
elass, and on account of their color, of such 
school by intimidation. — United States v. Black- 
"burn, Case No. 14,Gu3. 

•§ 2. Conspiracy against TTnited States. 

_ To constitute a conspiracy under Rev. St. § 
3440, there must have been an agreement be- 
tween the parties, a unity of design and pur- 
pose, and an overt act committed by one for 
the purpose of effecting the object of the con- 
spiracy. — ^United States v. Hamilton, Case No. 
15,288; Same v. Hutchins, Id. 15,430. 

Conspiracy, under Act Slarch 2, 1867, is a 
•combination between two or more persons by 
jigreement, expi*essed or implied, to effect .the 
illegal purpose, regardless of the manner in which 
it is to be done. — ^United States v. Rindskopf, 
-Case No. 16,165. 

Elements stated of the offense of conspiring 
to defraud tlie government by obtaining allow- 
dince of false claims and by false affidavits. 
(Act March 2, 1863, S§ 1-3.)— United States v. 
jennison, Case No. 15,475. 

Rev. St. § 5440, prohibits a conspiracy to de- 
fraud the United States, not only by commit- 
ting an offense described in other sections of 
the original act, but in any manner whatever. — 
United States v. Denuee. Case No. 14,948; 
Same v. Whalan, Id. 16,669. 

A conspiracy to obstruct the mail in violation 
■of Rev. St. § 3995, is a violation of section 
^40, as a conspiracy to commit an offense 
against the United States.— United States v. 
■Stevens, Case No. 16,392. 

Rev. St, § 5440, in relation to conspiracies to 
'defraud the United States, does not extend to a 
case where the contemplated fraud was to de- 
pend entirely upon the passage of a future act 
of congress to make it effective. — ^United States 
V. Crafton, Case No. 14,881. 

A conspiracy to conceal or destroy papers re- 
lating to imported merchandise (Rev. St. § 
o443) sent by the consignor to the consignee, 
showing its fraudulent entry, is punishable under 
Rev. St. § 5440.— United States v. De Grieff, 
Oase No. 14,936. 



§ 3. Treasonable conspiracies. 

A conspiracy to prevent, by force, the execu- 
tion 'of any one law of the United States in all 
cases, is a treasonable conspiracy; and if there 
be an actual assemblage of men for the purpose 
of carrying this intention into effect, — that is, 
of acting together, and preventing by force the 
execution of the law generally, — this constitutes 
a levying of war, and mvolves the crime of trea- 
son. — Charge to Grand Jury, Fugitive Slave 
Law, Case No. 18,262; Charge to Grand Jury, 
Treason, Id. 18,274, 18,275. 

A mere treasonable conspiracy, whether for 
the purpose of entirely overthrowing the gov- 
ernment, or to prevent the execution of any of 
its laws, is not sufficient to constitute the crime 
of treason, as defined by the constitution of the 
United States. In addition to the conspiracy, 
there must be an actual assemblage of men for 
the purpose of carrying the conspiracy into' ef- 
fect by force- — Charge to Grand Jury, Fugitive 
Slave Law, Case No. 18,262; Charge to Grand 
Jury, Treason, Id. 18,270, 18,271, 18,274. 

Prior to Act July 31, 1861, there was no law 
for punishing treasonable combinations or con- 
spiracies which were not consummated by an 
overt act. The statute of that date, however, 
makes criminal not only combinations to over- 
throw the government, but conspiracies or mu- 
tual agreements, whether by few or many, wheth- 
er public or private, forcibly to resist, or even 
to delay, the execution of any law. — Qharge to 
Grand Jury, Treason and Piracy, Case No. 18,- 
277; Charge to Grand Jury, Treason, Id. 18,- 
272. 

To constitute the offense, there must be a con- 
spiracy to resist generally and publicly by force, 
and an actual resistance by force or by intimida- 
tion of numbers, a law of the United States. — 
United States v. Hanway, Case No. 15,299. 

A conspiracy -to resist by force the execution 
of such law in particular instances only, for 
personal or private purposes onlv. is "^t t""" ^ - 
— ^United States v. Hanway, Case No. 15,299: 
Same v. Hoxie, Id. 15,407. 

§ 4. Persons liable. 

Both the collector who issues the permit and 
the one who removes spirits from a bonded ware- 
house, without payment of tax, in pursuance 
of a conspiracy to defraud the government, are 
guilty of a misdemeanor. Act March 2, 1867, 
§ 30.— In re Calicott, Case No. 2,311. 

Where the existence of an unlawful conspir- 
acy is proved, an overt act by one of the parties 
thereto becomes the act of all, and they are all 
alike guilty. — United States v. Noblom, Case No. 
15,896; Same v. Butler. Id. 14,700. 

Each member of a conspiracy is responsible 
for every act of every other member, done by 
common consent in furtherance of the illegjU 
purposes, and also for such acts, though not 
consented to beforehand, if assented to after- 
wards. — United States v. Mitchell, Case No. 15,- 
790. 

§ 5. Defenses. 

On a prosecution for conspiracy to deprive col- 
ored citizens of the equal protection and priv- 
ileges of the laws, it is no defense that sucJi 
colored persons were charged by defendants or 
otliers with illegal acts or crimes. — United States 
V. Blackburn, Case No. 14,603. 

§ 6. Indictment. 

If an overt act in violation of law is charged 
as in pursuance of a previous conspiracy, it is 
sufficient. — United States v. Dustin, Case No. 
15,011. 

Allegations of the overt act are not required 
to be as full and minute in an indictment for 
conspiracy as in an indictment for fraud with- 
out any conspiracy. — ^United States v. Dustin, 
Case No. 15,011. 
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An indictment for conspiracy to do an unlaw- i 
ful act need not aver the means agreed upon, 
whereby the conspiracy was to be carried into 
effect.— United States v, Dennee, Case No. 14,- 
948. 

The time and place of conspiracy must be al- 
leged in the indictment. — ^United States v. Sow- 
ers, Case No. 16,353. 

But it is not necessary to set forth the county 
in which the alleged conspiracy was formed, 
and it may be rejected as surplusage. — United 
States T. Smith, Case No. 16,322. 

The crime of conspiracy to defraud the Unit- 
ed States {Rev. St. § 5440) is materially differ- 
iait from the offense of conspiracy as it existed 
at common law, and every ingredient of the 
offense must be clearly alleged. — ^United States 
V. Walsh, Case No. 16,636. 

An indictment for conspiracy to defraud the 
government must allege an overt act. — United 
States T. Blunt, Case No. 14,615. 

It is sufficient to allege that the overt acts 
were done "in pursuance" of the conspiracy. — 
United States v. Boyden, Case No. 14.632; 
Same v. Dustin, Id. 15,011. 

An indictment for conspiracy, under Rev. St. 
§ 5440, which avers the conspiracy, and the 
overt acts done to carry it into effect, is sufB- 
cient, without stating the means agreed on to 
accomplish the purpose of the conspiracy. — ^Uryt- 
ed States v. Dennee, Case No. 14,948. 

An indictment chaining a conspiracy to de- 
fraud the United States of the taxes due upon 
distilled spirits (Act March 2, 1867, § 30) need 
not allege the specific mode agreed upon by 
which the object of the conspiracy was to be 
carried out.— United States v. Dustin, Case No. 
15,0-11. 

If an indictment under Kev. St. § 5440, char- 
ges conspiracy by two or more persons, but 
is an indictment of one only, it is good on de- 
murrer. — United States v. Miller, Case No. 15,- 
774. 

An indictment under Act March 2, 1807, § 
30, is suflScient, if it charges an unlawful com- 
bination as actually made, and an act by one of 
the parties as an act intended to be relied upon 
to show the agreement in operation, although 
it does not appear in what manner the act de- 
scribed would tend to effect the object of the 
conspiracy. — ^United States v. Donau, Case No. 
14,983. 

Under the act of March 2, 1867, it is an 
offense for an officer of a national bank to 
conspire with another, not an officer, to abstract 
or embcKzle the funds thereof; and an indict- 
ment charging the two with) a conspiracy to 
commit such offense is good. — United States v. 
Martin, Case No. 15,728. 

An indictment charging the conspiracy to 
consist in "certifying that certain false and 
fraudulent accounts and vouchers for material 
furnished for use in the construction of said 
customhouse and post office, and for labor per- 
formed on said building, were true and cor- 
rect," Jidd bad for uncertainty. — ^United States 
V. Walsh, Case No. 16,636. 

In an indictment under Act March 2, 1867, 
§ 30, for a conspiracy to defraud the United 
States, the subject-matter is sufficiently de- 
scribed as "taxes upon distilled spirits, distilled 
m the United States, and situated in certain 
bonded warehouses." — ^United States v. Boyden, 
Case No. 14,632. 

Though a revenue officer is liable to a greater 
penalty than other persons, he may be joined 
in the same indictment with others; but in 
such case he will be liable in his individual ca- 
pacity. — United States t. Boyden, Case No. 14,- 
632. 



Where the charge is an attempt to defraudr 
acts constituting the attempt should be speci- 
fied;— United States v. Ulriei, Case No. 16,594. 

Sufficiency of indictment charging a conspira- 
cy to conceal or destroy papers relating to im- 
ported merchandise sent by the assignor to the 
consignee showing its fraudulent entry. Rev. 
St. §§ 5440, 5443.— United States v. De Grieff, 
Case No. 14,936. 

§ 7. Variance. 

A variance between the indictment and the 
evidence as to the time when the alleged overt 
act was committed is immaterial. — United 
States V. Graff, Case No, 15,244. 

The conspiracy need not be shown to have 
been formed at the precise time or times alleged 
in the indictment.— United States v. Goldberg, 
Case No. 15,223. 

Acts charged to have been done to effect the 
object of the conspiracy must be proved as laid, 
but time and quantity need not be proved. — 
United States v. Hamilton, Case No. 15,288; 
Same v. Hutchins, Id. 15,430. 

If the jury find that a conspiracy existed, and 
that accused was a part7 to it, it is sufficient 
if the object of the conspiracy was to effect one 
of the purposes alleged. — United States v. 
Mitchell, Case No. 15,790. 

§8. Evidence. 

A conspiracy may be proved by direct and 

positive evidence, or by facts showing^ that 

there was a concert of action and a unity of 

purpose in effecting an unlawful object. — Unit- 

j ed States v. Smith, Case No. 16,322. 

The fact that the overt acts charged and 
proven were severally criminal is no answer in 
an indictment for conspiracy, and such overt 
acts may be proven to show the existence of the 
conspiracy charged. — ^United States v. Rinds- 
kopf. Case No. 16,165. 

The evidence to establish a conspiracy is gen- 
erally circumstantial, and is sufficient if it 
proves the existence of an agreement to do the 
unlawful act, although its terms and the time 

j and place where it was entered into are not 
shown. — ^United States v. Hamilton, Case No. 

i 15,288; Same v. Hutchins, Id. 15,430. 

I To sustain a conviction for a conspiracy to 
procure persons to go into another county to 
vote illegally, it need not be shown that illegal 
t votes were actually cast or offered, or that any 
I i)erson went into the other county to vote il- 
1 legally.— United States v. Wrape, Case No. 16,- 
]767. 

Where the syndic of a firm is charged with 
conspiracy to defraud the United States in 
preferring a false claim, there is no conclusive 
presumption that he had acquired all the knowl- 
edge from the books of the firm which a proper 
execution of his trust would have required him 
to gain. — United States v. Noblom, Case No. 15,- 
896, 

On an indictment for a conspiracy under Act 
March 2, 1867, § 30, there must be satisfactory 
evidence not only of the conspiracy charged^ 
but of the overt act averred, to carry into 
effect the object of the conspiracy. — United 
States v. Smith, Case No. 16,322. 

On an indictment for conspiracy to defraud 
the United States by smuggling goods, an 
affidavit indorsed by the master on the mani- 
fest, a month after it was filed, is not admis- 
sible as a part thereof. — United States v. Graff, 
Case No. 15,244. 

A concert "of action and of intent, though 
there was no pecuniary consideration or a defi- 
nite absolute contract between the parties, is 
sufficient to constitute a conspiracy to defraud 
the United States, under Act March 2, 1867, § 
30.— United States v. Allen, Case No. 14,432. 
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To prove a conspiracy to remove Tvhisky 
without paying the tax, it is only necessary to 
show that defendants were acting in concert, or 
with a mutual understanding, to effect the re- 
moval without inspection and branding ac- 
cording to law. — ^United States v. Sulzberger. 
Case No. 16,415. 

§9. Verdict. 

Where two only are charged with a con- 
spiracy, and one is acquitted, the other must 
be acquitted also.— United States v. Hamilton, 
Case No. 15,288. 

Where two were indicted for conspiracy to 
insure a vessel and have her cast away, and one 
of them was indicted individually for the same 
thing, and both were acquitted of the con- 
spiracy, held that the individual must also be 
acquitted if he could not be found guilty with- 
out assuming the existence of the conspiracy. 
—United States v. Morris. Case No. 15,812. 

CONSTABLES. 

See "Sheriffs and Constables." 



CONSTITUTIONAL LAW. 

§ 1, Construction, operation, and enforcement of 
constitutional provisions. § 2, Distribution of gov- 
ernmental powers and functions. § 3, Police power 
in general. § 4, Personal, civil, and political rights. 
§ 5. Vested rights, § 6, Obligation of contracts— In 

general. § 7, Contracts with municipalities. § 

8, Legislative grants. § 9, Laws relating 

to remedy. § 10, Retrospective and ex post facto 
laws. § 11, Privileges or immunities, and class 
legislation. § 12, Equal protection of laws. § 13. 
Due process of law. 

Application of constitutional provisions to cor- 
porations, see "Corporations," § 78. 

Enactment and validity of statutes, see "Stat- 
utes," §§ 1-6. 

Exemption laws, see "Bankruptcy," % 515. 

Former jeopardy, see "Criminal Law," §§ 3{^- 
37, 

Jurisdiction over constitutional questions, see 
"Courts," § 30. 

Necessity of indictment or presentment in crim- 



inal prosecution, 
mation," % 1, 



see "Indictment and Infor- 



Kegulation of fisheries, see "Pish," §§ 5, 6, 
Removal of causes arising under federal consti- 
tution, see "Removal of Causes," § 10. 
Special or local laws, see "Statutes," §§ 7. 8, 
Subjects and titles of statutes, see "Statutes," 
§§ 9, 10. 

Provisions relating to particular subjects. 
See "Admiralty," %% 1-36; "Bankruptcy," § 1; 
"GivU Rights"; "Commerce"; "Copyrights," 
§§ 2, 3; "Eminent Domain," § 1; "Insol- 
vency," § 1; "Jury," §§ 1-4; "Limitation of 
Actions," § 1; "States"; "Taxation," §§ 1-3, 

Statutes relatimj to 'particular subjects. 

See "Elections," § 8; "Pensions," § 1; "Re- 
moval of Causes," § 1. 

§ 1. Constxiiction, operation, and" en- 
f orcexaent of constitutional provi- 
sions. 

The question of the constitutionality of an 
act will not be determined, where the case may 
be decided on other points.— Ex parte Ran- 
dolph, Case No. 11,558. 

To warrant a court in declaring unconstitu- 
tional a law passed by congress, the defect of 
legislative power must be of the most plain 
and indisputable character. — ^United States v. 
Mackenzie, Case No. 18,313, 

A law may be unconstitutional in some of 
its provisions and not in others, and in its effect 
Fed,Cas,Dig.— 23 



upon some classes of citizens and not upon 
others, and may be so treated.— Ex parte Touch- 
man, Case No. 14,108. 

A grant of power is to be construed according 
to the fair and reasonable import of its terms, 
and not necessarily controlled by a reference to 
conditions existing when the constitution was 
adopted.— In re Jackson, Case No. 7,124, 

The fact that a law of congress has been in 
course of execution for many years, and has 
been acquiesced in during that time, is a strong 
reason why the courts, especially those of a 
subordinate character, should not dedde the 
same to be unconstitutional.— United States v. 
Mackenzie, Case No. 18,313. 

Persons in office, by lawful appointment or 
election, before the promulgation of the four- 
teenth amendment, were not removed there- 
from by the direct and immediate effect of the 
prohibition to hold office contained in section 3, 
and they could continue to perform their official 
functions until congress should act. — Griffin's 
Case, Case No. 5,815. 

The fifth amendment to the constitution is 
not applicable to state legislation.— Griffing v. 
Gibb, Case No. 5,819. 

Section 9, art. 1, of the federal constitution, 
does not apply to state governments. — ^Butler 
V. Hopper, Case No, 2,241, 

A corporation is not a "citizen of the United 
States" or a "person," within the meaning of 
Const. U. S. Amend. 14, § 1.— Insurance Co. v. 
New Orleans, Case No. 7,052, 

Provisions, in a treaty, addressed to the judi- 
cial power, are carried into execution by the 
courts without other authority.— In re Metzger, 
Case No. 9,511. 

§ 2. Distribntion of goveimmental poll- 
ers and functions. 

Where a constitutional gi-ant or guaranty is 
that congress or the state legislatures shall not 
pass laws for abridging a certain right, con- 
gress has no power to legislate over the subject 
generally, but only to provide remedies for a 
violation of the prohibition.— United States v. 
Cruikshank, Case No. 14,897. 

The power of deciding between conflicting in- 
terests of river navigation and of transporta- 
tion across navigable rivers by permanent 
structures is a legislative, and not a judicial, 
power.— Silliman v. Hudson River Bridge Co., 
Case No. 12,852. 

The constitution of New Jersey confers gen- 
eral powers of legislation.— Bennett v. Boggs, 
Case No. 1,319. 

The legislature of Oregon has power to con- 
fer on probate courts jurisdiction to compel 
specific performance by administrator of in- 
testate vendor.— Adams v. Lewis, Case No. 60. 

The Pennsylvania statutes providing for the 
sale of lands of John Nicholson in satisfaction 
of the liens of the state, and the proceedings 
under them, are not unconstitutional. — ^Living- 
ston V. Moore, Case No. 8,416. 

Statutes of Pennsylvania giving the state a 
lien on the debtor's property for balances on 
settlement of pubb'c accounts confirmed by the 
supreme executive council luM not unconstitu- 
tional.— Livingston V. Moore, Case No. 8,416. 

The act of 1820, authorizing a treasury agent 
to issue a distress warrant against a defaulting 
officer and his sureties, is unconstitutional as 
vesting the executive with judicial power. — 
United States v. Taylor, Case No. 16,440. 

The provision of Act March 2, 1867, authoriz- 
ing certain proceedings before commissioners, 
does not violate the constitutional provision 
nesting the judicial power in officers appointed 
by the president with the consent of the senate. 
—Russell V. Thomasj Case No. 12,162. 
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The appointment of supervisors of congres- 
sional elections by the federal circuit judges 
under Rev. St. § 2011, is a judicial act, and 
the statute is not unconstitutional. — In re Su- 
pervisors of Election, Case No. 13,628. 

The legislature cannot impose upon the courts 
a construction of statutes previously passed- — 
Wheaton v. Peters, Case No. 17,486. 

It belongs to the judiciary, and not to the leg- 
islative power to determine the extent and op- 
eration of laTvs after they are made, and an at- 
tempt by the legislature to determine retroactive- 
ly whether one act operated to rejieal or suspend 
a prior one is void.— Ogden v. Witherspoon, Case 
Xo. 10,461. 

A later act which declares that a previous act 
did not repeal by implication a still earlier incon- 
sistent act is ineffectual, as an invasion of judi- 
cial authority.— Ogden v. Witherspoon, Case No. 
10,461. 

Illinois Act 1838-S9, "to quiet possession and 
confirm titles to land" is unconstitutional as a leg- 
islative adjudication. — Arrowsmith v. Burlingim, 
Case No. 563. 

Under an act extending the laws of the United 
States over a territory, "so far as the same or 
any portion may be applicable," the courts have 
the exclusive right to determine the applicability 
of the laws to the territorv. — Lownsdale v. Port- 
land, Case No. 8,578. 

A statute forbidding attorneys to practice in 
the federal courts except on taking an oath that 
they have never borne arms against the United 
States, etc., is unconstitutional.— In re Shorter, 
Case No. 12,811. 

A promise in a treaty for nondiscriminating im- 
port duties comes within the political, and not 
the judicial, department of the government, and 
the courts cannot try the question of its ob- 
servance. — ^Taylor v. Morton, Case No. 13,799. 

The power given by congress to the corpora- 
tion of Washington to pass by-laws for the gov- 
ernment of the city is not a delegation of the 
power of exclusive legislation given to congress 
by the constitution of the United States. — ^W^'asb- 
ington V. Eaton, Case No. 17,228. 

Tlie distinction between "necessary" and "vol- 
untary," as applied to validity of treaties, point- 
ed out, and the power of the judiciary to decide 
upon the validity lield restricted to the "neces- 
sary" validity.— Jones v. Walker, Case No, 7,507. 

§ 3. Police po-wer in general. 

Act N. Y. Feb. 11, 1824, imposing penalties for 
neglecting to report passengers brought from 
foreign countries into the port of New York, is 
within the police power of the state. — Milne v. 
New York, Case No. 9,618. 

§ 4. Personal, civil, and political riglits. 

A state law authorizing the seizure and im- 
prisonment of free negroes brought into the state 
on board of any foreign vessel is unconstitution- 
al. — ^Elkison v. Deliesseline, Case No. 4,366. 

The right to be secure in one's house is not a 
right, privilege, or immunity granted or secured 
by the constitution of the United States. — ^United 
States V. Crosby, Case No. 14,893. 

Under the fourteenth amendment, congress has 
the power to protect, by appropriate legislation, 
the right of freedom of speech and the other 
rights enumerated in the first eight articles of 
amendment. — ^United States v. Hall, Case No. 
15,282. 

The right or privilege of voting is one arising 
under the constitution of the state, and not un- 
der the constitution of the United States.— Unit- 
ed States v. Anthony, Case No. 14,459. 

The restriction, under the constitution and 
laws of a state, of the right to vote, to males, 
is not in violation of Const. Amend. 14.— United 
States T. Anthony, Case No. 14,459. 



Congress is not limited, in adopting legisla- 
tion for the purpose of enforcing the fifteenth 
amendment, to cases in which there has been ac- 
tual legislation by the general government, or by 
a state, denying or abridging the right secured. 
—United States v. Given, Case No. 15,211. 

In adopting legislation for carrying such 
amendment into effect, congress may provide for 
the punishment of a state official who refuses 
to perform the duties necessary to qualify col- 
ored citizens to vote. — ^United States v. Given, 
Case No. 15,211. 

Act March 2, 1867, authorizing the issuance of 
a search warrant in certain cases of frauds up- 
on the revenue, is constitutional.— Kimball v. 
Weld, Case No. 7,776. 

The marshal may examine all books and pa- 
pers on the premises in order to select those 
mentioned in the warrant, but for no other pur- 
pose. — Kimball v. Weld, Case No. 7,776. 

The examination of the books of a person, un- 
der section 14 of the revenue act, is not an in- 
fringement of the constitutional provision pro- 
tecting persons from unreasonable searches, etc. 
— In re Strouse, Case No. 13,548. 

[ A proceeding against a distillery for forfeiture 
under the revenue law is not a criminal proceed- 

I ing, within the meaning of the constitution. — 
United States v. Three Tons of Coal, Case No. 
16,515. 

§ 5. Vested liglits. 

The constitution protects property against ar- 
bitrary seizure or divesture only, and a law di- 
vesting vested rights is void only if the right is 
by a contract, and compensation is not provided 

; or made. — Bonaparte v. Camden & A. R. Co., 

I Case No. 1,617. 

An act punishing a slave, for theft, by impris- 
onment, is not unconstitutional as a taking of 
private property without just compensation. — 
United States v. Amy, Case No. 14,445. 

! The provision that private property cannot be 
j taken for public use without just compensation 
j is applicable to inventions secured by patents 

and to the government. — ^Brady v. Atlantic Works, 

Case No. 1,794. 

The government, in a case of extreme necessi- 
ty, in time of war and of immediate and im- 
pending public danger, taking an invention se- 
cured by patent, is bound to make full compen- 
sation to the owner. — Brady v. Atlantic Works, 
Case No. 1,794. 

A statute levying a uniform tax of 10 cents per 
acre per annum on all lands in certain counties 
for levee purposes, and directing a sale, without 
notice, of all lands on which the tax was not 
paid by a certain day, does not violate Const. 
Miss. § 13, which prohibits the taking of private 
property for public use without just compensa- 
tion.— O'Reilly V. Holt, Case No. 10,563. 

An act validating conveyances of land made 
under a joint power of attorney from husband 
and wife is constitutional, as respects prior deeds, 
when no vested rights are infringed. — Randall 
V. Kreiger, Case No. 11,554. 

Act 5iay 8, 1830, providing a new remedy, is 
not invalid as affecting prior vested rights. — 
United States v. Samperyac, Case No. 16,216a. 

Laws which go to the remedy on past as well 
as on future contracts are valid, provided they 
do not impair their obligation. — Gordon t. South 
Fork Canal Co., Case No. 5,621. 

A law or ordinance reviving a claim already 
barred by the statute of limitations is unconsti- 
tutional as interfering with vested rights. — ^Lock- 
hart V. Horn, Case No. 8,445. 

§ 6. OTiligation of contracts — ^In general. 

The inhibition against laws impairing the ob- 
ligation of contracts does not apply to federal 
legislation.— Michigan Cent. R. Co. v. Slack, 
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Case No. 9.527a; Bloomer t. StoUey, Id. 1,559; 
Evans V. Eaton, Id. 4,559. 

Marriage is not a contract within the provision 
relating to the impairment of obligations of con- 
tracts. — Starr t. Hamilton, Case No. 13,314. 

A legislative act adopting certain school text- 
hooks, and providing that they shall be exclu- 
sively used by the schools, does not constitute a 
contract with the publishers, nor authorize state 
agents to contract with them. — Bancroft v. 
Thayer, Case No. 835. 

The admission of an attorney to practice is not 
a contract, and an act declaring a forfeiture is 
not invalid as impairing the obligation of a con- 
tract.— In re Baxter, Case No. 1,118. 

Interest is not a subject of common-law right, 
and a state statute allowing an abatpment of in- 
terest which accrued during the Civil War does 
not impair the obligations of contracts.— Har- 
manson v. Wilson, Case No. 6,074. 

A state legislature cannot by any law impair 
the obligation of a contract.— Bennett v. Boggs, 
Case No. 1,319. 

The constitution of a state is amendable to the 
prohibitory clauses of the constitution of the 
United States as to the violation of obligations 
of contracts.— Marsh v. Burroughs, Case No. 
9,112. 

A law authorizing the discharge of a contract 
by payment of a smaller sum at a different time 
and in a different manner than agreed Jield un- 
constitutional.— Golden V. Prince, Case No. 5,509. 

A state law which relieves from a contract 
■cannot be enforced against nonresidents of the 
state, or in cases where the contract was prior 
to the law.— Beers v, Haughton, Case No. 1,230. 

A statute declaring the construction of a prior 
•statute is unconstitutional and void as regards 
prior contracts.- Dundas v. Bowler, Case No. 
4,141. 

Legislation authorizing change in manner of 
procuring and securing loan by railroad Jield not 
to impair obligation of contracts of prior mort- 
gagees, Tvhose lien was made inferior by express 
reservation.— Campbell v. Texas & N. O. R. Co., 
Case No. 2,369. 

The tenure of the office of a person holding 
during good behavior, with a fixed salary and 
certain fees annexed, cannot be altered without 
impairing the obligations of a contract.— Allen 
V. McKean, Case No. 229. 

An act authorizing the sale of land devised 
for life, with power of appointment in fee, the 
proceeds to be invested in other realty with like 
trusts, held not unconstitutional. — ^Blagge v. 
Miles, Case No. 1,479. 

§ 7. — — Contracts "cvitli mxuiicipalities. 

A legislative act authorizing the issue of mu- 
nicipal l^onds, and providing a method for their 
payment, held to constitute a contract with the 
bondholders. — ^Slaenhaut v. New Orleans, Cases 
Nos. 8,939, 8,940. 

A statute requiring a county court to levy a 
special tax to pay interest and principal of ne- 
gotiable bonds issued thereunder becomes a part 
of the obligation of the contract between the 
county and the bondholders, which cannot be 
impaired by subsequent state legislation. — 
United States v. Jefferson County, Case No. 
15,472. 

Act Mo.' March 8, 1879, restricting levies of 
taxes for payment of county indebtedness to 
the method therein prescribed, impairs the ob- 
ligation of contracts if considered applicable to 
judgments against counties on railroad aid 
bonds issued prior to the act — ^United States v. 
Johnson County, Case No. 15,489; Same v. 
Justices of Lincoln County Court, Id. 15,503. 

An act of a state legislature discriminating 
specially against taxes levied to pay judgments 



upon railroad bonds, Jtdd unconstitutional, as 
hnpairing the obligations of ■ contracts.— United 
States V. Treasurer of Muscatine County, Case 
No. 16,538. 

A state statute abolishing the writ of fi, fa. 
to enforce judgments against a particular city, 
and limiting the judgment to fixing the amount 
of the demand, impairs the obligation of previ- 
ous contracts and is inoperative as to them. — 
New Orleans v. Morris, Case No. 10,183. 

A statute for refunding state bonds declared 
tiiat the new consolidated bonds should be used 
for no other purpose, and that the act author- 
izing them was a contract with bondholders 
making the exchange. 'Held, that a subsequent 
act authorizing payment of consolidated bonds 
to general creditors of the state violated the 
obligations of the contract and was void.— Mc- 
Comb T. Board of Liquidation, Case No. 8,- 

A law authorizing a county to subscribe for 
building a railroad which runs beyond the coun- 
ty does not, by placing a burden on each free- 
holder, violate the contract of the patent issued 
to hun by the state for his lands. Neither is 
such a law void as a violation of the funda- 
mental principles of "republican government." 
—McCoy V. Washington County, Case No. 8,- 

lol. 

The repeal of a law passed to supply the place 
of an invalid law, under which municipal work 
was done, will not defeat the enforcement, by 
mandamus, of a judgment. previously obtained. 
—Brooks V. Memphis, Case No. 1,954. 

§ 8. legislative grants. 

The charter of a private corporation is a con- 
tract within the meaning of the provision pro- 
hibiting impairing the obligations of contracts. 
—Louisiana State Lottery Co. v. Fitzpatrick, 
Case No. 8,541. 

, A state legislature has no power, by repeal- 
ing a municipal charter, to invade the rights of 
creditors.— Llilner v. Pensacola, Case No. 9,- 
619. 

The legislature has power to alter the terms 
of a municipal charter, in respect to service of 
process in suits on municipal bonds previously 
issued.— Perkins v. Watertown, Case No. 10,- 
991. 

A charter authorizing a bank to construct 
waterworks for a city to be purchased by the 
latter at its election after the expiration of a 
certain number of years, to be paid for by its 
bonds, creates a contract whose obligations can- 
not be impaired by the imposition of onerous 
terms upon the issue of the bonds.— Sala v. 
New Orleans, Case No. 12,246. 

A charter of a lottery company for a certain 
number of years, with a grant of the monopoly 
of drawing lotteries for the expressed purpose 
of making the business a source of revenue to 
the state, cannot be repealed.— Louisiana State 
Lottery Co. v. Fitzpatriek, Case No. 8,541. 

A mere license to draw lotteries which is not 
inseparable from the essential functions of a 
corporation, but which has been acted upon, 
and under which rights have vested, cannot be 
withdrawn by the legislature to the prejudice of 
such rights.~Louisiana State Lottery Co. v. 
Fitzpatrick, Case No. 8,541. 

A grant by the state of immunity from tax- 
ation cannot be abrogated without impairing 
the obligation of the contract, unless the right 
so to do was reserved as a part of the contract 
—Hewitt V. New York & O. M. R. Co., Case 
No. 6,443. 

A legislative act incorporating a railroad com- 
pany, and granting lands on certain conditions 
to be performed by the company, is a contract 
between the state aild the company, and a con- 
stitutional provision, subsequently adopted, an- 
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nulling it, is unconstitutional and void.— Gray v. 
Davis, Case No. 5,715. 

The federal court will interfere to defend the 
franchises of a corporation from invasion, 
though disguised in form, and to be effected 
through state officers clothed with statutory 
power. — ^Louisiana State Lottery Co. v. Fitzpat- 
rick, Case No. 8,541. 

The repeal of a charter of a corporation does 
not of itself violate or impair the obligations of 
any contract which the corporation has entered 
into. — ^Lothrop v. Stedman, Case No. 8,519. 

An act repealing a statute which confirmed 
to certain claimants their title to land upon 
complying with certain conditions precedent, is 
not a law impairing the obligation of contracts, 
where the conditions have not been complied 
with at the time of the repeal. — Vanhorne v. 
Dorrance, Case No. 16,857. 

§ 9. — Xiaws relating to remedy. 

It is competent for a state legislature to give 
a right of action on contracts which were pro- 
hibited at the time they were made.— !Mjlne v. 
Huber, Case No. 9,617. 

A law which takes away all remedy is equiv- 
alent to a law impairing the obligation of the 
contract, and hence unconstitutional and void. 
— ^Johnson v- Bond, Case No. 7,374. 

An alteration by law of a remedy to such ex- 
tent as to materially affect a right vested under 
a prior contract is unconstitutional. — Gordon v. 
South Fork Canal Cq., Case No. 5,621. 

The provision of the Georgia constitution of 
1868 (article 5, § 17), that the courts shall have 
no jurisdiction to enforce a debt, the consider- 
ation of which was a slave or slaves, or the hire 
thereof, is void, as impairing the obligation of 
contracts, so far as it relates to contracts made 
before the emancipation proclamation. — French 
V. Tumlin, Case No. 5,104. 

A state, in regulating the remedy, may pro- 
tect insolvents from imprisonment. — ^Beers v. 
Haughton, Case No. 1,230. 

Insolvent laws, though retroactive, are not 
unconstitutional as in pairing the obligation of 
contracts. — ^Adams v. Storey, Case No. 66. 

An act abolishing imprisonment for debt does 
not impair the obligation of contracts, as it af- 
fects the remedy only.— Gray v. Munroe, Case 
No. 5,724. 

Act March 26, 1814, § 14, providing that a 
majority in value of creditors may discharge an 
insolvent debtor for seven years, is unconstitu- 
tional.— Bank of United States v. Frederickson, 
Case No. 945. 

A New Jersey statute for the relief of the 
creditors of a certain manufacturing corporation 
lidd void because it deprived the mortgagees of 
a remedy existing at the date of their contract. 
—Martin v. Somerville Water Power Co., Case 
No. 9,165. 

The state legislature cannot take away the 
right of the holder of a county bond, whidi ex- 
isted when the bond was made, to sue the coun- 
ty thereon, by prescribing a different remedy 
for collection of such bond. — National Bank of 
Western Arkansas v. Sebastian County, Case 
No. 10,040. 

A state constitutional provision throwing the 
burden of proof on plaintiff to show that bills 
sued on have never been used in aid of the Re- 
bellion, where defendant swears that he has 
reason to believe that they were so used, vio- 
lates the constitution of the United States. — 
Marsh v. Burroughs, Case No. 9,112. 

A state statute requiring, as a condition pre- 
cedent to recovery in the state courts on any 
debt or contract made since June 1, 1865, proof 
that all taxes thereon have been paid (Act Ga. 
Oct. 13, 1870), is void, as impairing the obliga- 



tion of contracts. — Lathrop v. Brown, Case No. 
8,108. 

A law regulating the issue of executions on 
judgments previously rendered, affects the rem- 
edy merely, and is not unconstitutional. — ^Bank 
of the United States v. Longworth, Case No. 
923. 

A state law prohibiting a sale on execution 
unless the property will bring two-thirds of the 
valuation afBxed to it by three householders is 
void as to contracts made before its passage, 
but valid as to all others. — Moore v. Fowler, 
Case No. 9,761. 

A law which reserves property from sale on 
execution for one year, if two-thirds of the 
appraised value shall not be offered, is not un- 
constitutional as to prior contracts. — ^United 
States V. Conway, Case No. 14,849. 

An act making liens given thereby on certain 
property prior to all mortgages placed on the 
property subsequent to the passage of the act 
is not unconstitutional. — ^Walker v. Mississippi 
Val. & W. By. Co., Case No. 17,079. ' 

Act N. Y. March 24, 1797, to settle disputes 
as to titles to lands in Onondaga county, con- 
strued, and "held, valid. — ^Barker v. Jackson, .Case 
No. 989. 

§ 10. Hetrospective and ex post facto 
laivs. 

Retrospective laws devesting vested rights are 
not ex post facto laws, nor repugnant to consti- 
tution. — ^Albee v. May, Case No. 134. 

A retrospective state law, allowing ejected 
occupants of land to recover for improvements 
is not unconstitutional. — ^Albee v. May, Case No. 
134. 

A defense to a forfeiture granted by a subse- 
quent law must be taken subject to the terms 
and conditions imposed by such law. — ^United 
States V. Hall, Case No. 15,285. 

The right of an attorney to practice his pro- 
fession is his property, .and an act (Jan. 24, 
1865) declaring a forfeiture of such property 
for offenses not so punishable when committed 
is ex post facto and void. — ^In re Baxter, Casfr 
No. 1,118. 

The term *'ex post facto" is used solely with 
reference to laws affecting crimes and criminal 
cases, and does not apply to acts of a civil na- 
ture. — Evans v. Robinson, Case No. 4,571 r. 
Minge v. Gilmour, Id. 9,631. 

An ex post facto law is one which in its op- 
eration makes that criminal or penal which 
was not so at the time when the act was per- 
formed, or which increases the punishment, or- 
which, in relation to the offense or its conse- 
quences, alters the situation of the party to his 
disadvantage. — ^United States v. Hall, Case No. 
15,285. 

The clause within the act of 1862 creating a 
penalty for tionpayment of the direct tax is not 
unconstitutional, as a discriminating tax or an 
ex post facto law. — Sharpleigh v. Surdam, Case 
No. 12,711. 

Act March 2, 1867, validating punishment of 
certain offenders, and protecting from dvil pro- 
cess persons strivine. under exeeiitive orders, to 
suppress the Rebellion, held ex post facto as to 
the former provision, but valid as to the latter. 
—In re Murphy, Case No. 9,947. 

An act repealing a statute which confirmed 
to certain claimants their title to land upon com- 
plying with certain conditions precedent is not 
an ex post facto law, where the conditions have 
not been complied with at the time of the re- 
peal. — ^Vanhorne v. Dorrance, Case No. 16,857. 

§ 11. Privileges or immtmities, and class 
legislation. 

A state law cannot take away rights and privi- 
leges secured by the constitution and laws of the- 
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United States. — United States v. Ratbbone, 
Case No. 16,121. 

The fourteenth amendment implies equal ex- 
emption with others of same class from all 
charges and burdens of every kind. — In re Ah 
Pong, Case No. 102. 

Section 1 of the fourteenth amendment applies 
to white as well as colored people, and is in- 
tended to protect them in their privileges and 
immunities, as citizens of the United States, 
against the action as well of their own state as 
of other states in which they may happen to 
be. — ^Live-Stoqk Dealers' & Butchers' Ass'n v. 
Orescent City Live-Stoek Landing & Slaughter- 
House Co., Case No. 8,408. 

Such privileges and immunities do not con- 
sist merely in being placed on an equality with 
others, but embrace all the fundamental rights of 
a citizen of the United States, as such. — Live- 
Stock Dealers' & Butchers' Ass'n v. Orescent 
City Live-Stock Landing & Slaughter-House Co., 
Case No. 8,408. 

The fourteenth amendment forbids the states 
to abridge the privileges belonging to a person 
as a citizen of the United States, but not the 
privileges belonging to their citizens as citi- 
zens of the state. — ^Es parte Kinney, Case No. 
7,825. 

Marriage is a privilege belonging to persons 
as citizens of the states, and is not a contract 
which the states are forbidden to abridge by 
the federal constitutiom — ^Ex parte Kanney, Case 
No. 7,82S, 

A state statute i)assed before the fourteenth 
amendment, prohibiting a white person from 
marrying a negro, and inflicting a penalty upon 
the former alone for its violation, is not ren- 
dered nugatory by the fourteenth amendment. — 
Es parte Francois, Case No. 5,047. 

The provision that the citizens of each state 
shall be entitled to all the privileges and im- 
munities of citizens in the several states does 
not apply to corporations.— Warren Slfg. Co. v. 
Etna Ins. Co., Case No. 17,206. 

Act Va. 1874, prohibiting persons other than 
dtizens of Virginia from taking or planting oys- 
ters in the waters of the state, on pain of for- 
feitures and indictment, is unconstitutional as 
denying equal privileges. — ^Ex parte McCready, 
Case No. 8,732. 

The right to pursue any lawful employment 
in a Jiiwf ul manner is a fundamental right, and 
an act granting an exclusiye privilege to carry 
on certain business within certain limits is un- 
constitutional.— Live-Stock Dealers' & Butchers' 
Ass'n V. Crescent City Live-Stock Landing & 
Slaughter-House Co., Case No. 8,408. 

A grant of an exclusive right by a state to car- 
ry on a slaughterhouse business for several miles 
in extent in and around a certain city cannot 
be sustained under the right of tiie legislature 
to pass license laws and police regulations and 
to grant exclusive rights for the exercise of pub- 
lie franchises.— Live-Stock Dealers' & Butchers* 
Ass'n V. Crescent City Live-Stock Landing & 
Slaughter-House Co., Oase No. 8,408. 

A devise or bequest cannot be defeated on the 
ground that the beneficiary is a citizen or a 
corporation of another state than testator. 
(Const, art. 4, § 2.)— MagiU y. Brown, Case No. 
8,952. 

The legislature of a state cannot take away 
the right of citizens of other states to sue in 
the federal courts, bv nroviding a special remedv 
in its own courts. — Mason v. Boom Co., Case 
No. 9,232. 

Const. Mo. art. 11, § 4, exempting persons 
from liability for acts during the Civil War by 
virtue of military authority vested in them by I 
the government, is valid.— Clark y. Dick, Case; 
No. 2,818. i 



A law dividing the railroads in the state into 
different classes based on their earnings, and 
prescribing a rate of charges for each class, is 
not unconstitutional.— Chicago, B. & Q. R. Go. 
V. Attorney General, Case No. 2,666. 

Act Mo. March 19, 1870, to establish nor- 
mal schools, 'held- not to violate the principle of 
equal taxation, nor to be prohibited as special 
legislation. — ^Briggs v. Johnson County, Case No. 
1,872. 

Corporations have no right "to establish them- 
selves or transact business in other states un- 
der the constitutional provision that the citi- 
zens of each state shall be entitled to all the 
privileges and immunities of citizens in the sev- 
eral states.— Warren Mfg. Co. v. Etna Ins. Co., 
Case No. 17,206. 

§ 12. EcLnal protection of laws. 

Act March 1, 1875, so far as it seeks to inflict 
penalties for the violation of rights of citizens 
of a state, as distinguished from citizens of the 
United States, is unconstitutional.— Cully v. Bal- 
timore & O. R. Co., Case No. 3,466. 

Denial of privilege of using public conveyance, 
where not on the ground of race, color, etc., does 
not subject to, the penalties of sudi act.— Cully 
V. Baltimore & O. R. Co.. Case No. 3,466. 

A law providing separate public schools for 
white and colored children is not unconstitution- 
al.— Bertonneau V. Board of Directors of City 
Schools, Oase No. 1,361. 

The equality of i>rotection assured by the four- 
teenth amendment implies that no diarges or 
burdens shall be laid upon one person which are 
not equally borne by others, and that, in the 
administration of criminal justice, one person 
shall suffer for his offenses no greater or dif- 
ferent punishment than another. — ^Ho Ah Kow 
V. Nunan. Case No. 6,546. 

The inhibition upon the state applies to all in- 
strumentalities and agencies employed in the ad- 
ministration of its government, and to the sub- 
ordinate legislative bodies of its counties and 
cities.- Ho Ah Kow v. Nunan, Case No. 6,546. 

A city ordinance requiring that prisoners shall 
have tiieir hair clipped Iield invalid, as directed 
against the Chinese only, and imposing upon 
them a degrading and cruel punishment.— Ho 
Ah Kow V. Nunan, Oase No. 6,646. 

§ 13. Sue process of laixr. 

The revenue act which prohibts a suit to re- 
strain the assessment or collection of any tax 
authorized is not unconstitutional, either as de- 
priving the party of his properly without due 
process of law, or as refusing a trial by jury.— 
PuUan V. Kinsinger, Case No. 11,463. 

A denial of the writ of habeas corpus by a 
state judge is not a deprivation of liberty with- 
out due process of law.— In re Taylor, Case No. 
13,774. 

A complaint against no person in particular, 
and not containing a charge of the substantive 
facts necessary to constitute the offense, is not 
due process of law.— Greene v. Briggs, Case No. 
5,764, 

The words, "the law of the land," in Const. 
R. L art 1, § 10, mean due process of law, 
in which is included the right to contest the 
charge, and be discharged, unless it is proved. 
—Greene v. Briggs, Case No. 5,764. 

Act R. I. Jan., 1853, authorizing a seizure 
of intoxicating liquors, 'held unconstitutional in 
not providing for notice to the owner, or for 
a trial of the question whether the liquors were 
held for sale in violation of the law.— Greene v. 
James, Case No. 5,766. 

A statute levying a uniform tax of 10 cents 
per acre per annum on all lands in certain 
counties for levee purposes, and directing a sale 
without notice of all lands on which ""the tax 
was not paid by a certain day, does not violate 
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Const. Miss. § 10, which declares that a citizen 
shall not be deprived of his life, liberty, or prop- 
erty but by due process of law.— O'Keilly v. Holt, 
Case No. 10,563. 

A distress warrant issued by a government 
officer to seize property under the laws for col- 
lection of internal revenue is due process of law. 
—Mason v. Rollins, Case No. 9,252. 

CONSTRUCTIVE NOTICE. 

To purchaser, see "Vendor and Purchaser," § 25, 

CONSTRUCTIVE TRUSTS. 

See "Trusts," §§ 3-7. 

CONSULS. 

See "Ambassadors and Consuls." 

CONTEMPT. 

§ 1, Acts or conduct constituting contempt of 
court. § 2, Power to punish. § 3, Nature of pro- 
ceedings to punish. § 4, Attachment and rule to 
show cause. § 5, Right of defendant to he heard. 
§ 6, Evidence. § 7, Summary proceedings. § S, Sen- 
tence, commitment, and punishment. 

By jurors, see "Jury," §14. , , „ c .>y 

By marshal, see "United States Marshals," § 2d. 
Effect of removal of cause on proceedings for 

contempt, see "Removal of Causes," § 49. 
Of authority of congress, see "United States," 

§ 3 



of register, see "Bankruptcy," § 312. 

§ 1. Acts or conduct constituting con- 
tempt of conrt. 

Refusal to testify, see "Witnesses," § 7. 
Violation of injunction, see "Injunction," §§ 65- 
41; "Patents," §§ 251, 252. 

Contempt is a conclusion of law from the act, 
and disobedience to the legitimate authority of 
the court is, by law, a contempt, unless the par- 
ty can show sufficient cause to excuse it. — 
Wartman v. Wartman, Case No. 17,210. 

The question whether a contempt has or has 
not been committed does not depend on the m- 
tention of the party, but on the act done.— 
Wartman v. Wartman, Case No. 17,210. 

The master of a foreign vessel who refuses to 
obey a citation, and is sued in a suit by a sea- 
man for wages, and confines him in irons on his 
return from court, giving as his excuse that our 
courts have no jurisdiction over him, is in con- 
tempt.— Weiberg V. The St. Oloff, Case No. 17,- 
357. 

Strikers or other persons, who, in violation of 
the court's orders, interfere with the operation 
of a railroad in charge of a receiver, are pun- 
ishable for contempt.— King v. Ohio & ^I. Ry. 
Co., Case No. 7,800. 

Any interference with property over which a 
receiver has been appointed pending foreclosure 
of a mortgage is punishable as a contempt.— Se- 
eor v. Toledo, P. & W. R. Co., Case No. 12,605. 

A person who brings an action in one court 
against a receiver appointed by another, without 
the consent of the latter, is guilty of a contempt, 
although the receiver's possession is not dis- 
turbed thereby.— Thompson v. Scott, Case No. 
13,975. 

An offer of a sum of money to a witness, to 
remove his objections to going without the juris- 
diction of the court to testify, is not necessarily 
an attempt to contaminate the som-ce of justice. 
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and a contempt of court.— United States v. Burr, 
Case No. 14,692f. 

It is a contempt to serve . process, either of 
summons or capias, in the actual or constructive 
presence of the court.— Blight v. Fisher, Case 
No. 1,542. 

It is a contempt of court for an acquitted pris- 
oner to threaten vengeance, in the presence of 
the court, against the witnesses.— United States 
T. Carter, Case No. 14,740. 

An assault and battery committed in the hall 
of entrance into the court room, separated from 
it by a door without panels, covered with cloth, 
is a contempt, either "in the presence of the 
court, or so near liiereto, as to obstruct the ad- 
ministration of justice."— United States v. Emer- 
son, Case No. 15,050. 

A contempt in the piazza of the court house, 
into which the windows of the court room open, 
is a contempt in the presence of the court. — 
United States v. Carter, Case No. 14,740. 

It is a contempt of court, under Act March 
2, 1831, to call another a liar, openly, in the 
presence of the court, while in session. — United 
States V. Emerson, Case No. 15,050. 

It is a contempt of court for a juror, after be- 
ing summoned, to voluntarily form and deliver 
an opinion as to the guilt or innocence of the 
accused, with a view of disqualifying himself. — 
United States v. Uevaughan, Case No. 14,952, 

A witness who refuses to answer proper ques- 
tions before a grand jury may be fined for con- 
tempt of court, and be required to give security 
for his good behavior. — ^United States v. Caton, 
Case No. 14.758. 

Any publication, pending a suit, reflecting upon 
the court, the jury, the parties, the oflScers of the 
court, the counsel, etc., with reference to the 
suit, or tending to influence the decision of the 
controversy, is a contempt of the court, and pun- 
ishable by attachment. — ^Hollingsworth v. Duane,. 
Case No. 6,616. 

A wanton attack upon the character of a reg- 
ister in bankruptcy in a paper filed before the 
judge is a contempt. — ^In re Breck, Case No. 
1,823. 

A party is guilty of contempt in parting with 
an alleged trust fund while the question of its 
disposition is pending before the court. — ^Wart- 
man V. Wartman, Case No. 17,210. 

The taking of a vessel by force from the pos- 
session of a party to whom she had been deliv- 
ered on the giving of a bond for value in ad- 
miralty is not a contempt of court. — United 
States V. Towns, Case No. 16,534, 

Where a person attached for contempt in fail- 
ing to obey an order directing certain moneys in 
his hands to be brought into court has transfer- 
red all his property to a trustee in insolvency,, 
he will be discharged. — ^Wartman v. Wartman, 
Case No. 17,210. 

Where the suit is discontinued through opera- 
tion of law, the goods are no longer in the cus- 
tody of the law, and defendant is not guilty of 
contempt in taking possession of them, — ^Mitchell 
v. Wilson, Cases Nos. 9,671, 9,672. 

§2. Power to pnnisli. 

Powers of commissioners, see "United States- 
Commissioners," § 1. 

Punishment of witnesses, see "Depositions," §. 
24. 

The authority to punish for contempt follows 
as a necessary incident in establishing a tribunal 
of justice, — United States v. New Bedford 
Bridge, Case No. 15,867. 

'A court of admiralty has full power to punish 
by fine the action of one of the parties in taking^ 
a vessel away from the custody of the court 
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without permission.— "United States T. Bearnes, 
Case No. i4,551a. 

The federal court has no power to punish for 
contempt in publishing in a newspaper an ar- 
ticle tending to prejudice or affect the rights of 
parties to a suit on trial in such court. (Act 
March 7, 1831.)— Es parte Poitlson, Case No. 
11,350. 

An application to compel an officer of the court 
to pa:r over money due from him in his official 
capacity is a proceeding as for a contempt, and 
the court has jurisdiction, under Act March 2, 
1831.— In re Pitman, Case No. 11,184. 

The federal circuit court, as a court of equity, 
may award attachments for contempt in vaca- 
tion.— Vose V. Eeed, Case No. 17,011. 

§ 3. Nature of proceedings to punish. 

Prosecutions for contempt of court are crim- 
inal in their character, the United States being 
plaintiff.— Durant v. Washington County, Case 
No. 4,191; Panshawe v. Tracy, Id. 4,643. 

§ 4. Attacliineiit and mle to shovr canse. 

The pendency of a criminal prosecution is no 
objection to the hearing of a motion for attach- 
ment for a contempt in the irregular examina- 
tion of witnesses prior to the hearing.— United 
States V. Burr, Case No. 14,693. 

An attachment will not be granted unless a 
case of clear contempt is established. — ^In re Jud- 
son, Case No. 7,563. 

The court may, in its discretion, issue an at- 
tachment in the first instance, and without any 
rule to show cause. — ^Panshawe v. Tracy, Case 
No. 4,643. 

On the filing of affidavits charging a person 
with disobedience of the orders or process of the 
court, the practice is to enter a rule on him' to 
show cause why attachment should not issue. — 
Panshawe v. Tracy, Case No. 4,643. 

Such practice comes within the exception in 
rule 19 of the supreme court — ^Panshawe v. Tra- 
cy, Case No. 4,643. 

A rule to show cause why an attachment 
should not issue for a contempt must be served 
personally, but in a proper case the court will 
order that service at the last place of abode 
shall be deemed sufficient. — HoUingsworth v. 
Duane, Case No. 6,617. 

Motions and affidavits for attachments in civil 
suits are proceedings on the civil side of the 
court until the attachments issue, and are to be 
entitled with the names of the parties. — United 
States V. Wayne, Case No. 16,654. 

Practice as to issuance of commission of re- 
bellion.— Boudinot V. Symmes, Case No. 1,695. 

§ 5. Kiglit of defendant to be lieard. 

The court will, at any time, give the party al- 
leged to be in contempt full opportunities to be 
heard,— Panshawe v. Tracy, Case No. 4,643. 

A person guilty of contempt for failure to obey 
an order in an action is not entitled to be heard 
on any motion, or to proceed in any manner, 
until the contempt is purged.— Wartman y. Wart- 
man, Case No. 17,210. 

§6. Evidence. 

Upon a proceeding as for a contempt to com- 
pel one of the officers of the court to pay over 
money owing in his official capacity, the sworn 
answers of the officer are evidence in his favor, 
—In re Pitman, Case No. 11,184. 

When the contempt is not comjnitted in facie 
curiae, it must be proved by affidavits from per- 
sons who witnessed it. — In re Judson, Case No. 
7,563. 

§ 7. Snmmary proceedings. 

Striking employes of one railroad, who prevent 
the employes of the receiver of another from 
working, commit a contempt of court, and are 



to be treated in as summary a manner as if 
the contempt were committed in the actual pres- 
ence of the court.— Secor v. Toledo, P. & W. R. 
Co., Case No. 12,605. 

In this proceeding the court may proceed in a 
summary manner, and the accused is not of 
right entitled to a jury trial. The offense being 
clearly" proved, the court will summarily punish 
the offender.— King v. Ohio & M. Ry. Co.. Case 
No. 7,800. 

Officers representing a corporation defendant 
are not in court for punishment for contempt 
for disobedience of an order, unless they per- 
sonally knew of the order. — ^Panshawe v. Tracy, 
Case No. 4,643. 

§ 8. Sentence, commitment, and pnnisli- 
ment. 

Sentence of prisoner in a contempt proceeding. 
—United States v. Duane, Case No. 14,997. 

An attachment for contempt does not author- 
ize the marshal to imprison the party, after the 
return day, without a commitment. — Hix parte 
Burford, Case No, 2,149. 

As process committing the marshal for a eon- 
tempt would run to him in his official capacity, 
the issue of such process will be refused as im- 
practicable,- Es parte Benedict, Case No. 1,- 
292. 

It seems that if a man imprisoned for con- 
tempt of a federal court breaks jail, and es- 
capes to another state, he can be arrested and 
returned.— Panshawe v. Tracy, Case No. 4,643. 

An arrest in New Hampshire for contempt 
of a register's order in Vermont is illegoJ, and 
an imprisonment in pursuance thereof in Ver- 
mont is also illegal.— In re Allen, Case No. 208. 

Defendant should clearly prove his financial 
inability to entitle him to mitigation of fine im- 
posed for a contempt. — ^Doubleday v. Sherman. 
Case No. 4,020. 

See, also, ante, § 2. 



CONTINGENT REiVIAINDERS. 

Creation, see "Wills," % 40. 



CONTINUANCE. 

§ 1, Grounds for continuance— Surprise. § 2, 

Absence of witnesses, evidence or party. § 3, 

Nevrly discovered evidence. § 4, Irregular pro- 
ceedings In taking depositions. § 5, Prejudice. 

§ 6, Sickness or death. § 7, Rule to employ 

new counsel. § 8, "Want of preparation. § 9, 

Setting -aside writ of inquiry. § 10, Fail- 
ure of issue. § 11, Failure to pay or give se- 
curity for costs. § 12, Failure to serve papers. 

§ 13, Case pending in state court. § 14, 

Members of congress. § 15, Motion for continuance. 

Costs on, see "Costs," § 4. 

In admiralty, see "Admiralty," § 97. 

In criminal prosecutions, see "Criminal Law," 

§ 82. 
In equity, see "Equity," § 100. 
On appeal, see "Appeal and Error," ^ 26. 

§ 1. Gronnds for continuance — Surprise. 

An allegation of surprise will not prevail 
when made by plaintiff who pressed a trial. — 
Murray v. Marsh, Case No. 9,965. 

Continuance granted where plaintiffs filed a 
new count to their declaration to which no plea 
had been entered. — ^Le Roy v. Delaware Ins. 
Co., Case No. 8,270. 

Where the nature of the action is changed by 
amendment, the cause may be continued, al- 
though at the fifth term after its commence- 
ment.— Schnertzel T. Purcell, Case No. 12,472. 
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Continuance granted where plaintiffs aban- 
doned a commission to take testimony abroad, 
in whicli defendant filed cross interrogatories, 
and sought to prove the same facts by iiiiother 
witness. — ^Le lioy v. Delaware Ins. Co., Case 
No. 8,270. 

A notice given at the ti*ial term in Alexandria 
that security for costs will be required is no 
ground for postponing the trial. — Bennett v. 
Bennett, Case No. 1,317. 

If the blanks in a declaration have been filled 
■up at the trial term, and defendant pleads with 
knowledge thereof, it is no ground for continu- 
ance. — Lambert v. Smith, Case No. 8,027. 

If, after a plea of nil debet by the appearance 
bail, the principal gives special bail, and pleads 
the same plea, plaintiff is entitled to a continu- 
ance of course. — Wise v. Groverman, Case No. 
17,910. 

§ Z. — AlDsenee of x^ritnesses, evidence, 
or party. 

The court will not continue a cause for the 
absence of a witness who has been summoned, 
if no attachment has been moved for, if the 
witness resides within 100 miles of the place, 
although he resides out of the district. — Woods 
V. Young, Case No. 17,994. 

Absence of a material witness may be good 
ground for a continuance, although he resides 
more than 100 miles from the place of trial, so 
that the moving party might have taken his 
deposition. — Symes v. Irvine, Case No. 13,714. 

A continuance will not be granted where the 
material witness is in the employ of defendant, 
and within 35 miles, where defendant had 35 
days to procure his attendance. — Stedman v, 
Hamilton, Case No. 13,343. 

Plaintiff held entitled to a continuance where 
he sent away his principal witness to obtain 
testimony to meet a new ground of defense. — 
Beheveria v. Nairac, Case No. 4,261. 

The absence of a witness on the hearing of 
an admiralty appeal is no ground of continu- 
ance, where he failed to attend in the court 
below, and no effort was made to secure his at- 
tendance in the circuit court until five days 
before the case on appeal was called for trial. 
—Taylor v. Harwood, Case No. 13,7&4. 

Continuance will not be granted for absence 
of a material witness where the party knew he 
intended to depart, and failed to take his depo- 
sition, or where, knowing the place to which 
the witness had gone, he failed to issue a com- 
mission to take testimony. — King of Spain v. 
Oliver, Case No. 7,812. 

The circumstances of diligence used to obtain 
the testimony of an absent witness may be 
proved ore tenus.^Higgs v. Heugh, Case No. 
6,472. 

Plaintiff Iield entitled to a continuance at any 
time before the fifth term after the appearance 
term, to obtain the testimony of persons beyond 
sea, although a day had been set for trial. — 
Fowle V. Bowie, Case No. 4,995. 

Cause not continued on affidavit of defendant, 
made at the trial, that he has heard of one 
who could be a material witness for him. — 
Hoilingsworth v. Duane, Case No. 6,614, 

A motion for a continuance on account of 
absent witnesses will be overruled if the facts 
which the party states he expects to prove 
would not be admissible. — Warburton v. Aken, 
Case No. 17,143. 

The court will not continue a cause because 
the plaintiff cannot find out the place of resi- 
dence of his witness.— Smith v. Potts, Case No. 
13,094. 

Where proper diligence has been shown, the 
expected arrival of a deposition which may be 



material is ground for continuance. — Marsh v. 
Hulbert. Case No. 9,116. 

Where one of joint defendants offers ready 
for trial, plaintiff cannot continue until the 
other is taken, but may amend. — ^Bank of Co- 
lumbia V. Hyatt, Case No. 869. 

§ 3. ^^ Ne-wly- discovered evidence. 

Cause continued in favor of an administrator 
who, a few days before, discovered material 
testimony among intestate's papers. — Hour- 
quibee v. Gerard, Case No. 6,733. 

§ 4. — — Irregnlar proceedings in taking 
depositions. 

A continuance will be granted where deposi- 
tions have been taken by one party without 
notice to the other, — Straas v. Marine Ins. Co., 
Case No. 13,518. 

Cause will be continued to give party oppor- 
tunity to cross-examine a witness whose deposi- 
tion is taken under the act of congress. — ^Dade 
V. Young, Case No. 3,534. 

§ 5. — — Prejudice. 

A newspaper publication of the evidence, 
arguments of counsel, etc., in a case depending 
upon the same facts and principles, is no ground 
for a continuance. — Hurst v. Wickerly, Case 
No. 6,940. 

§ 6. Sickness or deatlx. 

It is good ground for continuance that the 
leading counsel is sick, and the counsel in at- 
tendance is not prepared to go on with the trial. 
— Shultz V. Moore, Case No. 12,825. 

A motion for a continuance, made at the first 
term after joinder of issue, granted, on the 
ground of the severe illness of defendant's at- 
torney, who had charge of the case and previ- 
ous cases involving the same subject-matter. — 
Kumford Chemical Works v. Hecker, Case No. 
12,131. 

Where a juror is taken suddenly ill, the jury 
may be discharged and the cause continued to 
the next term. — Young v. Marine Ins. Co., Case 
No. 18,164. 

Defendant not, *of course, entitled to continu- 
ance on death of plaintiff. — Alexander t- Pat- 
ten, Case No. 171. 

§ 7. Rule to employ ne-w counsel. 

Where there is a rule to employ new counsel, 
the cause may be continued after the fifth 
term. — ^Fenwick v. Brent, Case No. 4,732. 

§ 8. ^^ "Want of preparation. 

Want of preparation of the attorney, from 
attention to other necessary matters, is no 
ground for continuance. — ^Hammond v. Haws, 
Case No. 6,002. 

§ 9. — Setting aside writ of inquiry. 

Where a writ of inquiry is set aside at the 
trial term, plaintiff is entitled to continuance 
until next term, at defendant's costs.— Beck v. 
Jones, Case No. 1,206; McCulloch v. Debutts, 
Id. 8,736. 

§ 10. •— — Failnre of issue. 

Cause continued at defendant's request, 
where, at the last calling for trial, the issue is 
not made up, and no rule to plead has been 
laid.— Morgan v. Voss, Case No. 9,811. 

§11. Failure to pay or give security 

for costs. 

Failure to give security for costs is no ground 
for continuance, where it has not been demand- 
ed within a reasonable time.^Hawkins v. Will- 
bank, Case No. 6,247. 

The court will not, on motion of the defend- 
ant, continue a cause because the costs of non 
pros, have not been paid. — ^Wheaton v. Love, 
Case No. 17,485. 

After notice of trial, defendant cannot de- 
mand payment of costs of a former judgment 
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SIS a condition of proceeding.— Den v. Bacon, 
•Case No. 3,783. 

§ 12. Failure to serve papers. 

The refusal of one of the parties in an action 
at law to file an answer to a bill seeking dis- 
■covery of facts essential to the case of his op- 
ponent is a ground for continuance. — Hurst v. 
Hurst, Case No. 6,929. 

Suit at law not continued because plaintifE 
failed to answer a bill of discovery which also 
souRbt relief. — ^Bennett v. Wilson, Case No. 
1,326. 

The Ohio statute relating to service of copies 
of all writings upon which the declaration is 
founded applies only to actions on contract; con- 
sequently the failure to respond to a notice 
given in an action of ejectment is no ground for 
contimiance. — Copperthwait v. McCord, Case 
No. 3,216. 

-§13. ^^ Case pending in state court. 

The pendency of another suit in the state 
■court is no ground of continuance of a suit in 
the circuit court of the United States when it 
appears to the court that the subject-matter 
and parties are not the sarde.— Loring v- Marsh, 
Case No. 8,514. 

The case will not be referred to a master to 
inquire whether the subject-matter and parties 
are the same, where it appears from an inspec- 
tion of the pleadings that different questions 
are raised. — ^Loring v. ilarsh. Case No. 8,514. 

It is no ground of continuance that the case 
■depends upon the local law which has not been 
construed by the state court, as in such case 
the federal court may properly determine the 
true construction of the statute. — Loring v. 
Marsh, Case No. 8,514. 

Cause continued to permit party to procure 
reversal of decree in another court, procured 
without notice to him. — Calladay v. McKinsey, 
Case No. 2,318. 

^ 14. ^— Memliers o£ congress. 

Attendance upon congress as a member of 
that body does not confer such privilege as to 
■entitle a party to postponement of a trial as of 
right.— Nones v. Edsall, Case No. 10,290. 

■§15. Motion for continuance. 

Continuance by consent or order of court, 
while the cause is under rule for trial or non 
pros., does not discharge the role. — ^King of 
Spain V. Oliver, Case No. 7,812. 

Supplemental affidavits will not be received 
on a motion for a continuance.— Norwood v. 
Sutton, Case No. 10,365; Union Bank of 
Georgetown- V. Riggs, Id. 14,361. 

Counter affidavits on motion for continuance, 
held admissible. — ^Anonymous, Case No. 434. 
CONTBA, see -Manning v. Jamesson, Case No. 
^,045. 

A continuance will not be granted on the affi- 
davit of an attorney, stating what his client told 
him. — ^Eead v. Haynie, Case No. 11,608. 

Where the ground alleged is the absence of a 
witness, the moving affidavit must state that 
the party cannot safely proceed to trial without 
the attendance of the witness.— Union Bank of 
Georgetown v. Riggs, Case No. 14,361. 

An affidavit for continuance for absence of a 
witness cannot be explained by extrinsic mat- 
ters.— Smith V. Barber, Case No. 13,012. 

Continuance not granted because a commis- 
sion to examine a witness is not returned, un- 
less the materiality of the witness be shown by 
affidavit.— Morgan v. Voss, Case No. 9,812. 

An affidavit for continuance on the ground 
that defendant's receipts have been mislaid must 
state their amount and date, and set forth facts 
showing reasonable diligence in searching for 
them.— Hyde v. Liverse, Case No. 6,972. 
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CONTRABAND. 

Of war, see "War," § 38. 

COMTRACTS. ' 

I. REQUISITES AND VALIDITY. 

§ 1, "What law governs. § 2, Capacity of 
parties. § 3, Proposals and acceptance. § 4, 
Reducing to writing. § 5, Consideration. 5 
6, Validity of assent. § 7, Legality of object 
and of consideration— Contravention of law 

in general. § 8, Violation of statutory 

prohibition. § 9, Contract against public 

policy. § 10, Immorality. § 11. Re- 
straint of trade. § 12, Influencing legis- 
lation. § 13. Effect of illegality. 

II. CONSTRUCTION AND OPERATION. 

§ 14, General rules of construction. § 15. 
"What law governs. § 16. Written icontracts. 
§ 17, Reading statutes into contract. § IS, 
Entire and severable contracts. § 19, Con- 
struction by parties. § 20, Parties. § 21. 
Subject-matter. § 22, Place of performance. 
§ 23, Time of performance. § 24, Conditions. 
§ 25, Compensation. 

HI. MODIFICATION OR RESCISSION. 

5 26. "What constitutes modification. § 27, 
. Right to rescind. § 28, Eftect of rescission. 

IV. PERFORMANCE OR BREACH. 
§ 29, Performance In general. § 30, Build- 
ing contracts. § 31, Demand. § 32, Excuse 
for delay. § 33, Excuse for nonperformance, 
§ 34, "Waiver of condition. § 35, Effect of 
breach. 

V. ACTIONS FOR BREACH. 

§ 36. Right of action. § 37, Defenses. § 38. 
Parties. § 39, Pleading. § 40, Issues and 
proof. § 41, Evidence. 

I. REQUISITES AND VALIDITY. 

Agreements within statute of frauds, see 
"Frauds, Statute of." 

Alteration, see "Alteration of Instruments." 

Assignment, see "Assignments." 

By officer of corporation with corporation, see 
"Corporations," § 36. 

Cancellation, see "Cancellation of Instruments." 

Damages for breach, see "Damages," § 11. 

Effect of offer, see "Limitation of Actions," § 
20. 

of war, see "War" §§ 2, 81, 82. 

Enforceable in admiralty, see "Admiralty," §§ 
13-28. 

Impairing obligations, see "Constitutional Law," 
§§ 6-9. 

Liabilities of vessels and owners on contracts, 
see "Shipping," § 96. 

Liability of master of vessel on contract, see 
"Shipping," § 93. 

Liquidated damages and penalties, see "Dam- 
ages " § T. 

Made on Sunday, see "Sunday," § 2. 

Novation, see "Novation." 

Operation and effect of champerty, see "Cham- 
perty and Maintenance." 

of customs or usages, see "Customs and 



Usages." 

— of gaming laws, see "Gaming," § 1. 

— of insolvency laws, see "Insolvency." 
of usury laws, see "Usury." 



Parol or extrinsic evidence, see "Evidence," §§ 
63-74. 

Powers of agent, see "Insurance," §§ 5, 6. 

Reformation, see "Reformation of Instruments." 

Relief against, see "Equity," § 9. 

Restraining performance or breach, see "Injunc- 
tion," § 7. 
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Specific performance, see "Specific Perform- 
ance." 

Subrogation to rights or remedies of creditors, 
see "Subrogation." 

Contracts of jmrticular clnsfies of parties. 

See "Banks and Banking," § 18; "Carriers," §5 
2-5, S9; "Corporations," §§ 36, 41-H17, 84; 
"Counties," §§4, 5; "Executors and Adminis- 
trators," § 16; "Husband and Wife," §§ 3, 7, 
8; "Indians," § 6; "Infants," §§ 1, 2; "In- 
sane Persons." § 5; "^Municipal Corporations," 
§§ 10, IG; "Parent and Cliild." § 4; "Part- 
nership," § 23; "Seamen." §§ 21-48; "Slaves," 
§ 16; "States," § 6; "Towns," § 2; "United 
States," § 15; "Warehousemen." 

Foreign corporation, see "Corporations." § 84. 

Harried women, see "Husband and Wife," § 4. 

Trustee, see "Trusts," § 22. 

Ooiitracts relating to partimlar aubjectf). 

See "Copyrights," §§ 20-22; "Interest"; "Mines 
and Minerals," §§ 13, 14; "Patents," S§ loO- 
163; "Salvage," §§ 27, 43; "Towage," §§ 2- 
14. 

Affreightment, see "Shipping," §§ 128-193. 

Army supplies, see "Army and Navy," § 12. 

Building vessel, see "Shipping," § 18. 

Carriage of mails, see "Post Office," § 10. 

Convict labor, see "Convicts." 

Making bequests or devise, see "Wills," § 6. 

Railroad construction, see "Railroads," §§ 21- 
24. 

Sale of liquors, see "Intoxicating Xiiquors," *§ 4. 

Traffic contracts between railroads, see "Rail- 
roads," § 29. 

Transportation of goods, see "Carriers," §§ 2-5. 

of passengers, see "Carriers," § 39. 

Wharfage, see "Wharves," § 2. 

Particular classes of express contracts^ 

See "Bailment"; "Bills and Notes"; "Bonds"; 
"Covenants"; "Exchange of Property"; 
"Guaranty"; "Indemnity"; "Insurance"; 
"Joint Adventures"; "Landlord and Tenant"; 
"Liens"; "Lotteries"; "Marriage," § 3; "Mas- 
ter and Servant"; "Partnership"; "Principal 
and Agent"; "Principal and Surety"; "Be- 
wa'rds"; "Sales"; "Subscriptions"; "Vendor 
and Purchaser." 

Bills of lading, see "Carriers," §§ 2-5. 

Charter parties, see "Shipping," §§ 41—73. 

Employment, see "Master and Servant." 

Indentures of apprenticeship, see "Appren- 
tices," § 2. 

Marriage settlement, see "Husband and Wife," 
§2. 

Sale of lands, see "Public Lands," § 59. 

of water rights, see "Waters and Water 

Courses." 

Stipulations in actions, see "Stipulations." 
Submission to arbitration, see "Arbitration and 

Award," § 1. 
Subscription to corporate stock, see "Corpora- 
tions," §§ 17-22. 

Partknilar classes of implied contracts. 

See "Account Stated"; "Assumpsit, Action of"; 
"Covenants," § 1; "Money Received"; "Use 
and Occupation"; "Work and Labor." 

Particular modes of discharging contracts. 

See "Accord and Satisfaction"; "Compromise 
and Settlement"; "Payment"; "Release." 

§ 1. "Wliat la-w governs. 

A note made and signed in aiichigan, given in 
payment of liquors sold in Massachusetts, is 
not affected by the Michigan laws prohibiting 
the sale of intoxicating liquors. — ^In re Town, 
Case No. 14,111. 

A promise by a consignor, on drawing upon 
the consignee, to reimburse him if the proceeds 
of the goods fall short of the amount of the 
draft, is a contract governed by the law of 
the place of the residence of the consignee, at 



which the amount is payable. — Woodhull v. 
Wagner, Case No. 17,975. 

A contract of a corporation relative to per- 
sonal property is governed by the law of the- 
state in which it is incorporated and has its 
principal place of business, and within which 
the property is situated and the contract wa& 
made.— Samuel v. Holladay, Case No. 12,288. 

See, also, post, § 15. 

§ 2. Capacity of pairties. 

Occasional insanity, arising from intemper- 
ance, is not sufficient to set aside a contract. — 
Lewis v. Baird, Case No. 8,316, 

§ 3. Proposals and acceptance. 

Express acceptance of a proposition need not 
be proved, where both parties are shown to 
have acted on it. — United States v. Carlisle, 
Case No. 14,724. 

A contract made by telegraph is completed 
when an acceptance of the proposition is depos- 
ited for transmission in the telegraph office. — 
Minnesota Linseed Oil Co. v. Collier White- 
Lead Co., Case No. 9,635. 

Although a letter of retraction of an offer of 
sale be actually on the way at the time that 
letter of acceptance is mailed, yet the contract 
is closed unless such letter of retraction be re- 
ceived prior to the mailing of the letter of ac- 
ceptance. — ^^'^interport Granite & Briclv Co. v. 
The Jasper, Case No. 17,898. 

There is no obligation where the acceptance 
of an offer is not according to its terms. — Snow 
T. Miles, Case No. 13,146. 

Where a tailor has dealt with the customer 
on credit, he should notify the latter of his 
change to cash dealings before making up the 
goods. — Carter v. Lane, Case No. 2,477. 

§ 4r. Bredncing to -wxiting. 

Where a parol agreement was to be reduced 
to writing, a party cannot escape its obliga- 
tion by refusing to execute the written instru- 
ment.^BIight v. Ashley, Case No. 1,541. 

A verbal agreement which is to be put into 
writing and signed the next day is not com- 
plete, so as to bind either party, until reduced 
to writing and signed. — Riggs v. Magruder. 
Case No. 11,828. 

§ 5. Consideration. 

Unless the inadequacy of consideration be 
so gross as to strike every person with a pre- 
sumption of fraud, it is not evidence of un- 
fairness.— Follett v. Rose, Case No. 4,900. 

A verbal agreement to repay certain advances 
is a sufficient consideration for a substituted 
agreement made by correspondence between the 
parties, — United States v. Carlisle, Case No. 
14,724. 

Where an illegal contract has been executed, 
a balance of account of moneys received there- 
under can be recovered upon a new promise, the 
receipt of the moneys being a good considera- 
tion for such promise. — Walker v. Kremer, 
Case No. 17,076. 

An agreement by defendant to ship certain 
goods, on the faith of which the consignees ac- 
cepted a draft for the amount, held enforceable 
by them without a consideration moving from 
them to defendant — ^Rabaud t. D'Wolf, Case 
No, 11,519. 

Patented machines for condensing and mold- 
ing peat into convenient blocks for fuel, though 
of grossly overestimated value, yet, being of 
some value when operated under the most fav- 
orable circumstances, a contract for their ex- 
clusive use is founded upon a consideration. — 
Leavitt v. Connecticut Peat Co., Case No. 8,- 
170. 

A promise by a person for whom a vessel 
is built under contract to pay for materials 



725 (§5) 



CONTRACTS, I. 
[Fed. Cas. Digest.] 



(§ 10) 726. 



and labor is -without consideration where made 
after the vessel is finished.— Leslie v. Glass, 
Case No. 8,275. 

But where the owner advances money during 
the construction, and takes a secret assignment 
of the contractor's interest in the vessel, thus 
enabling him to secure credit, such subsequent 
promise will be held to have been founded upon 
a good consideration.— Leslie v. Glass, Case 
No. 8,275. 

Mutuality is essential to the validity of a con- 
tract.— Walton V. Coulson, Case No. 17,132. 

A promise by a passenger, who had left a 
steamer injured in a collision, to its officers and 
crew, who stayed about the wreck in small 
boats, to reward them for saving his effects, is 
not legally binding. — Mesner v. Suffolk Bank, 
Case No. 9,493. 

A mere moral obligation is not sufficient to 
support an express promise. — Society for Propa- 
gation of the Gospel v. Wheeler, Case No. 13,- 
156. 

After a contract is executed, third persons 
cannot question its consideration. — ^Mason v. 
Crosby, Case No. 9,236. 

A contract payable in gold coin is valid and 
enforceable.— Pollard v. City of Pleasant Hill, 
Case No. 11,253. 

A promise, in writing, made under a supposed 
previous legal liability which did not exist, is 
void for want of consideration. — Offutt v. Par- 
rott, Case No. 10,453. 

A subsequent agreement by the maker of a 
note to pay a certain sum if the note is not 
paid punctually when due is without considera- 
tion, and not enforceable. — Shirly v. Harris, 
Case No. 12,798. 

An agreement to pay the expense of the payee 
of a note coming into another state to collect 
the note may be enforced.— Shirly v. Harris, 
Case No. 12,798, 

§ 6. Validity of assent. 

Notwithstanding fraud committed by one par- 
ty to a contract upon the other, the contract 
remains operative until disapproved by the in- 
jured party.— Foreman v. Bigelow, Case No. 
4,934. 

A party waives a fraud if, with knowledge 
thereof, he offers to perform the contract on a 
condition which he had no right to exact. — 
BIydenburgh v. Welsh, Case No. 1,583. 

A contract will not be avoided on account 
of duress by imprisonment, unless the impris- 
onment was unlawful, and the contract was 
made during the imprisonment, and in consid- 
eration of release therefrom.— Plant v. Gunn, 
Case No. 11,205, 

A threat of criminal prosecution is not such 
duress as will avoid ' a contract (Code 6a. 
2637.)— Plant v. Gunn, Case No. 11,205. 

§ 7. Iiegality of oTj ject and. of considera- 
tion—Contravention of law in gen- 
eral. 

A contract in violation of law or against pub- 
lic policy cannot be enforced. — Seudder v. An- 
drews, Case No. 12,564; Piatt v. Oliver, Id. 
11,114, 11,115, 

A promise to do what is forbidden by law, or 
a promise made in consideration of an act done 
in violation of law, is void. — Powhattan Steam- 
boat Co. V. Appomattox R, Co,, Case No'. 11,- 
363, 

Confederate treasury notes are unlawful cur- 
rency, and cannot form a legal consideration to 
support a contract. — Bank of Tennessee v. 
Union Bank of Louisiana, Case No. 899. 

§ 8. — Violation of statutory proMbi- 
tion. 

A party cannot recover upon a contract pro- 
hibited oy statute, although the statute contain 



no express declaration that the contract shall be- 
void.— The Pioneer, Case No. 11,177. 

The infliction of a penalty for doing an act 
is an implied prohibition of it. — Powhattan 
Steamboat Co, v. Appomattox R, Co., Case No^ 
11,363. 

A contract lawful when made, whose perform- 
ance is subsequently made unlawful, must be 
considered as at an end, without prejudice to- 
either party. — Odlin v. Insurance Co. of Pennsyl- 
vania, Case No. 10,433. 

A contract to do a thing contrary to an act 
of the legislature, made in reference to an altera- 
tion of the act, subsequently procured before- 
the thing was done, is not illegal. — Columbus, 
P, & I. B. Co. V. Indianapolis & B. R. Co.j 
Case No. 3,047. 

Where a statute contains both a prohibition'* 
and a penalty, a contract or transaction con- 
trary thereto is absolutely illegal and void, un- 
less it appears, upon a consideration of the whole- 
act, that the legislature did not so intend, — ^In re- 
Pittock, Case No. 11,189. 

§ 9. — Contract against pnljlio policy. 

A promise of indemnity against a private wrong- 
er public crime (libel) is void in law. — ^Arnold v. 
Clifford, Case No. 555. 

An agreement between two or more persons- 
not to bid at a sheriff's sale against each other, 
and that one shall purchase for the benefit of all, 
is void. — ^Piatt v. Oliver, Cases Nos, 11,114, 11,- 
115. 

Where, on a contract for the sale of grain, 
the parties do not contemplate delivery, but ex- 
pect simply to settle the differences as' establish- 
ed by future prices, the contract is void as a 
wager contract. — Ex parte Young, Case No. 18,- 
145. 

"Puts," or the privilege, for a nominal con- 
sideration, of delivering a large quantity of 
grain within a certain time at a specified price, 
when taken of persons notoriously running a 
"comer," are wager contracts, and void as against 
public policy. — Ex parte Young, Case No. 18,- 
145. 

If a purchase or sale of grain for future de- 
livery, made in the form of a contract, is in 
fact simply a bet or wager on differences, the- 
form it assumes does not affect its invalidity. — 
Williar v. Irwin, Case No. 17,761. 

A contract for the sale or purchase" of grain 
for future delivery, legitimate on its face, can- 
not be held void as a wagering contract merely 
by showing that one of the parties so under- 
stood it. To render it void, it must be proved 
that both parties regarded it simply a wager 
on differences. — Williar v. Irwin, Case No. 17,- 
761. 

A contract between the heir contesting a will^ 
which excluded him, and the executor, for a divi- 
sion of the estate between them if the heir was- 
successful, is void as against public policy.— Wil- 
son V. Jordan, Case No. 17,814. 

A contract between a railroad company and" 
a telegraph company that the former will allow 
no other telegraph company to construct a line- 
along its road is not inoperative, as against 
public policy.— Western Union Tel. Co. v. Atlan- 
tic & P. Tel. Co., Case No. 17,445, 

An agreement by a manufacturer to pay the- 
consul general for a foreign government a com- 
mission upon all orders for goods placed with 
the promisor by the purchasing agent of the- 
govemment is void as against public policy. — 
Oscanyan v. Winchester Repeating Arms Co., 
Case No. 10,600, 

§ 10. Immorality. 

A woman keeping prostitutes for gain cannot 
recover from them for board and lodging. — 
Mackbee v, Griffith, Case No. 8,660. 
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The feeding and training a race horse is not 
an immoral consideration, and will support an 
assumpsit to pay for the same. — ^Maddox v. 
Thornton, Case No. 8,935. 

§ 11. ^^ Itestraint o£ trade. 

A contract in restraint of trade, made at a 
time when it is the policy of the law to restrict 
such trade, is not invalid. — ^Dison v. United 
States, Case No. 3,934. 

An agreement between part owners of a pat- 
ient that the patented device should not be sold 
for less than a certain profit is not void as in 
restraint of trade. — Parkhurst v. Kinsman, Case 
No. 10,757. 

§ 12. ^— - Infl-aencing legislation. 

A contract to pay for services rendered in ob- 
taining the passage of a law by "lobbying" is 
void. — Marshall v. Baltimore & O. B. Co., Case 
No. 9,124. 

A contract for obtaining legislation, or to pre- 
vent legislative investigation into the affairs 
of a railway corporation, is void, and will not 
support a claim to relief in equity. — Usher v. 
McBratney, Case No. 16,805. 

A contract to pay for services in obtaining the 
jiassage of a law is void if the parties agree 
to conceal the fact of the employment, or if 
the party employed did in fact conceal it, from 
the members of the legislature, while advocating 
the passage of the law. — Marshall v. Baltimore 
& O. K. Co., Case No. 9,124. 

§ 13. Effect of illegality. 

A promise unconnected with the illegal act, 
and founded on a new consideration, is not taint- 
ed with it, although remotely caused by it. — Toler 
V. Armstrong, Case No. 14,078. 

A contract in part only connected with an il- 
legal transaction, and growing immediately out 
of it, though in fact it be a new contract, is 
equally tainted by it. — Toler v. Armstrong, 
Case No. 14,078. 



t:i. constrtjction and operation. 

-§ 14. General rules of constrnction. 

Contracts are to be construed to effectuate the 
intention of the parties, where that is consistent 
with the principles of law, — Holiingsworth v. 
Fry, Case No. 6,619, 

Every instrument is to be interpreted by a 
consideration of all its provisions, and its obvious 
•design is not to be controlled by the precise 
force of single words. — ^Washburn v. Gould, Case 
No. 17,214. 

Where the language of the covenants is more 
-comprehensive than that of the recitals, the in- 
tent will be ascertained from the entire instru- 
ment. — Lamb v. Davenport, Case No. 8,015. 

Particular words in a contract should give way 
to the evident intent appearing from a view of 
the whole instriunent. — Donahoe v, Kettell, 
Case No. 3,980. 

Where two instruments are executed at the 
same time, between the same parties, relative 
to the same subject-matter, to effectuate one ob- 
ject, they are to be taken in connection, as 
parts of the same instrument. — Wildman v. Tay- 
lor, Case No. 17,654, 

Several successive contracts between the same 
parties in respect to the same subject-matter, 
and apparently in pursuance of the same general 
purpose, may be read together, to ascertain the 
intent of particular covenants in one of them. — 
Lamb v. Davenport, Case No. 8,015. 

Mutual understanding at time of making gov- 
-erns construction,— The Ada, Case No. 38. 

The act of a party to a contract, and not 
his intention, is to be considered in construing 
the contract.— In re Freyvogel, Case No. 5,115. 



In construing a contract courts will consider 
the circumstances existing at the time and with 
reference to which it was made.— Lamb v. Dav- 
enport, Case No. 8,015; Van Epps v. Walsh, 
Id. 16,850. 

§ 15. What laxp- governs. 

The exclusion of the maritime law will not be 
inferred. The mere absence of a tribunal to en- 
force it is not sufficient evidence of an intention 
to exclude it.— The Avon, Case No. 680. 

Where obligations growing out of international 
commerce are to be adjudicated with reference 
to tthe maritime law, the lex loci contractus, the 
lex rei sitae, and the lex lod delicti are inappli- 
cable.— The Avon, Case No. 680. 

Effect must be given to a contract according 
to the law of the country where it was made or 
to be performed, which law, so far as it affects 
the construction, mode of discharge, or obliga- 
'tion, is essentially incorporated into the contract. 
— Camfranque v, Burnell, Case No. 2,342; Nay- 
lor V. Baltzell, Id. 10,061; Green v. Sarmiento, 
Id. 5,760; Webster v. Massey. Id. 17,336; Pay- 
son V. Withers, Id. 10,864; Pope v. Nickerson, 
Id. 11,274; Lorman v. Clarke, Id, 8,516. 

Matters incidental to the performance of a 
contract are governed by the law of the place of 
performance, while matters which go to its exe- 
cution or validity are determined by the law 
of the place where it is made. — ^Howenstein v. 
Barnes, Case No. 6,786. 

The rule that a contract shall be judged by 
the law of the place in which it is made is not 
applicable to real estate, which can be conveyed 
only according to the law of the place in which 
it is situated. — Northwestern Mut. Life Ins. 
Co. V. Overholt, Case No. 10,338. 

A contract made in one state, to be partly 
performed there, and partly in several others, is 
governed by the law of the place where it is 
made. — Morgan v. New Orleans, M. & T. R. 
Co., Case No. 9,804. 

But conveyances and transfers of property 
subject to the local law, where required to be 
made in performance of ithe contract, must be 
made in accordance with the lex rei sitce. — 
Morgan v. New Orleans, M. & T. R. Co., Case 
No. 9,804. 

Where the contract was that the purchasers 
should pay the sellers in England, and the uni- 
form mode of payment was to remit bills of ex- 
change on England, the contract will be Jield to 
be governed by the laws of that country. — ^York 
V. Wistar, Case No. 18,141. 

While the nature, validity, and construction of 
contracts are governed by the law of the place 
where tliey are made, or to be performed, the 
form of action, the course of judicial proceedings, 
and the time for commencing the action are gov- 
erned by rthe law of the place where suit is 
brought. — Nicolls v. Rodgers, Case No. 10,260; 
Smith V. Atwood, Id. 13,006; Van Eeimsdyk v. 
Kane, Id. 16,871. 

The law of the place where the contract is 
made or broken prevails as to the measure of 
damages for the breach, but the law of the 
forum governs as to the remedy for enforcing 
the claim. — Consequa v. Willings, Case No. 3,- 
128. 

The rule lex loci contractus discussed. — Adams 
V. Storey, Case No, 66. 

Principles of >the lex fori discussed and ex- 
amined by Story, J. — Le Roy v. Crowninshield, 
Case No. 8.269- 

See, also, ante, § 1. 

§16. "Written contracts. 

The construction of a written contract is de- 
termined entirely by the writing. — Wetherill v. 
Passiac Zinc Co., Case No. 17,465. 
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A contract free from ambignity cannot be 
varied or contradicted by extrinsic evidence. — 
McNamara v. Gaylord, Case No. 8,910. 

Ambignons 'terms are. to be explained by the 
common use of such terms in the country where 
the contract, etc., was made.— The Huntress, 
Case No. 6,914. 

Where the meaning of the language is obscure 
or uncertain, the construction is against the par- 
ty in whose words it is expressed.— The Ada, 
Case No. 38. 

The word *'or" cannot be construed to mean 
"and," to change a contract at pleasure.— Doug- 
lass v. Eyre, Case No. 4,032. 

§ 17. Reading statutes into contract. 

An instrument cannot be construed with refer- 
ence to a foreign statute, unless the intent of 
the parties ito be governed by such statute is 
evident from the instrument itself without the 
aid of e.xtrinsie evidence.— Paret v. Bryson, Case 
No. 10,710. 

§ 18. Entire and severaTile contracts. 

. A contract between an insurance company and 
its agent, by which he was to receive a percent- 
age on all renewals of policies procured by him, 
is indivisible.— Ensworth v. New York Life Ins. 
Co., Case No. 4,496. 

§ 19. Construction "by parties. 

An agreement as to the proper interpretation 
of a contract bars each party from thereafter 
claiming a construction inconsistent therewith. — 
Marriner v. Luting, Case No. 9,104. 

Subsequent acts of the parties tending to show 
the construction put upon the contract by them 
may be considered where the meaning is doubt- 
ful.-^tarr v. Stark, Case No. 13,317. 

§20. Parties. 

.Words "representing," etc., added to name of 
party, licld simply words of description. — Grau 
V. McVicker, Case No. 5,708. 

§21. SuMect-anatter. 

Persons undertaking to pack pork are bound 
to exercise all the skill and care which the busi- 
ness reciuires. — ^Forman v. Miller, Case No. 4,- 
940. 

Construction of contract for the building of 
an engine and boiler for a steamboat "of the 
most approved construction."— The Isaac New- 
ton, Case No. 7,089. 

§22. Place of performance. 

The obligee may designate any reasonable 
place for lie performance, where "Uie obligation 
is silent in that respect, and no place can be 
inferred from the collateral facts proved by 
parol.— Peisch v. Dickson, Case No. 10,911. 

§ 23. Time of performance. 

Time may be made of the essence of the con- 
tract by the parties. — ^Longworth v. Taylor, 
Case No. 8,490. 

Where the time of payment is made a sub- 
stantial, and not a mere formal, circumstance, 
it enters into tiie essence of the contract, and 
must be observed. — ^HolUngsworth v. Fry, Case 
No. 6,619. 

Where an act is to be done on a certain day 
and at a certain place, the legal time of per- 
formance is the last convenient hour of the day 
for transacting business; but a tender and 
refusal at any other time of such day is suffi- 
cient.— Savary v. Goe, Case No. 12,388. 

Where an agreement provided that certain 
parties might redeem their half interest in a 
contract by paying certain drafts drawn upon 
them, no time being mentioned, Jidd that the 
redemption must be made within a reasonable 
time.— Kendall v. Almy, Case No. 7,690. 

A contract to manufacture certain articles 
without specifying any time, means a reason- 
able time. — Cocker v. Franklin Hemp & Bag- 



ring Co., Case No. 2,931; Same v. Franklin 
Hemp & Flax Mfg. Co., Id. 2,932. 

§24. Conditions. 

In determining whether covenants are de- 
pendent or concurrent, the intention may be- 
determined by the order of time in which the- 
acts are to be done.— Goodwin v. Lynn, Case- 
No. 5,553. 

In determining whether covenants are inde- 
pendent, the rule of construction as to part per- 
formance does not apply where the part un- 
performed is the essential consideration. — Green- 
V. Dyersburg, Case No. 5,756. 

Contract' of lumber dealers to pay for sawing- 
logs furnished by them held dependent on stipu- 
lations to saw and pile in a specified manner; 
but their agreement to furnish logs held depend- 
ent only on stipulations in respect to the boom' 
for receiving them. — Mason v. Newell, Case No, 
9,249. 

Construction of agreement to pay money affer- 
the promisor should obtain, or be in a legal 
capacity to obtain, certain land. — ^Bleecker v.. 
Bond, Case No. 1,534. 

§ 25. Compensation. 

Plaintiff agreed to let defendant have in ex- 
change 6 extra copies of his printed testimony. 
The amount was subsequently increased to 
40. Held, that defendant was liable only for 
their extra cost, and not for a ratable propor- 
tion of tlie cost of the entire edition. — ^Detroit 
Stove Works v. Perry, Case No. 3,835. 

A custom to make monthly payments as the 
work progressed, under a contract silent as to- 
time of payment^ establishes a rule of payment 
under the contract binding on the parties. — 
Boody V. Rutland & B. R. Co., Case No. 1,635. 

The mode of paying for extra work, where- 
not stipulated, held to be the same as that 
provided for in the original contract. — Boody v. 
Rutland & B. R. Co., Case No. 1,635. 

Act March 3, 1843, fixing the value of the- 
"mark," does not apply to its value for com- 
mercial purposes. — ^The Blohm, Case No. 1,556. 

A provision that work shall not be done for 
less than seven dollars per 1,000 feet is satisfied, 
although the work at that rate was paid for in- 
lumber instead of cash. — Bloomer t. Gilpin, 
Case No. 1,558. 

The addition of the words "in gold," in a 
contract to pay a .certain sum, will be treated" 
as surplusage in an action to recover the amount 
or for damages. — ^Baker v. Ward, Case No. 785.. 

The act of March 2, 1799, § 61, fixing the- 
value of foreign coins, does not apply to con- 
tracts between private parties, as in the case- 
of an insurance of a cargo invoiced in rupees. — 
Phillips v. Insurance Co. of Pennsylvania, Case- 
No. 11,102. 

Where plaintiff agrees to build certain bridg- 
es, to be paid partly in cash and partly in stock, 
he is entitled to pay in cash for extra work nec- 
essary to be done. — Cbilds v. Somerset & K. R.. 
Co., Case No. 2,682. 

m. MODIFICATION OR RESCISSION. 

§26. "Wliat cons-titutes. modification. 

A party does not waive his rights, in ac- 
cepting a proposition which the other party 
afterwards refuses to carry out.— Henry v> 
Henry, Case No. 6,383. 

§27. Riglit to rescind. 

An entire failure of consideration is sufficient 
to rescind a contract — Warner v. Daniels, Case- 
No. 17,181. 

Before a contract can be rescinded for any 
cause whatever, the parties must be placed in- 
statu quo. — Garland v. Bowling, Case No. 5,- 
242. 
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The enforcement of a judgment obtained on a 
note given as the purchase price of slaves can- 
not be enjoined on the ground that the slaves 
were unsound, where the debtor still retains 
possession. — Garland v. Bowling, Case No. 5,- 
242. 

Where fraud is imputed in the making of a 
<;ontraet, the injured party cannot adopt it in 
part, and reject it as to the rest, but must 
rescind the entire contract, where he seeks a 
remedy.— Foreman v. Bigelow, Case No. 4,934. 

An agreement to do work to the "full satis- 
faction" of the other party does not authorize 
it to arbitrarily rescind the contract. — Xiee v. 
New Haven, M. & W. R. Co., Case No. 8,197. 

Where the whole consideration for a stipu- 
lation fails, or it becomes incapable of perform- 
ance by the voluntary act of one party, the 
other party may decline to proceed further un- 
der it— Kleine v. Catara, Case No. 7,869. 

A party who abandons a contract on the fail- 
ure of the other party to perform a material 
part is not liable. — Chapin v. Norton, Case No. 
2,599. 

Where one party refuses to do something 
necessary to enable the other party to perform 
the contract, the latter may abandon it. — Cha- 
pin V. Norton, Case No. 2,599. 

To justify the party in putting an end to a 
contract, the contractor must, in effect, aban- 
don it, or so act as to show that he cannot com- 
plete it within the time limited. — Cook v. Ham- 
ilton County Com'rs, Case No. 3,157. ' 

Where the time for delivery is extended, 
though no consideration is given therefor, the 
contract cannot be rescinded for nondelivery 
until the expiration of the extended time. — 
United States v. Derringer, Case No. 14,950a. 

If the contract be legal when made, and the 
performance is rendered illegal by a subsequent 
law, both parties are discharged from its ob- 
ligations. — Gray v. Sims, Case No. 5,729. 

§28. EJSect of rescission. 

Under a contract providing for completion of 
certain work on a specified date, and for pay- 
ment in installments, the contractor may quit 
work after default in payments, and recover 
for the value of the work actually done. — ^Lee 
V. New Haven, M. & W. R. Co., Case No. 8,- 
197. 

Where a subsequent contract expressly re- 
scinds a prior agreement, the rescission of the 
subsequent contract does not revive the earlier 
one.— Oakley v. Ballard, Case No. 10,393. 

Construction of clause in contract in relation 
to forfeiture of payment for work done on 
abandonment of the contract. — Miller v. Hub- 
bard, Case No. 9,574. 

Forfeiture of contract declared under mis- 
taken view of facts will not prevent recovery 
of amount due on contract at time of forfeiture. 
— Oulbertson v. Ellis, Case No. 3,461. 

Where, in a suit to rescind a contract on the 
ground of fraud, neither party can restore the 
property in good condition, damages may be 
given. Relief will not be denied complainant 
because the inability to restore is due to him 
if he was not aware of the fraud. — ^Warner v. 
Daniels, Case No. 17,181. 

IV. PERFORMANCE OR BREACBi. 

§ 29. Ferformanoe im general. 

Where a party creates a duty or charge 
against himself by express contract, he is bound 
to make it good, notwithstanding any accident, 
through necessity, as he may have provided 
against such in the contract. — ^West v. The 
Uncle Sam, Case No. 17.427. 

§ 30. Building: contracts. 

Under a contract to build bridges to be paid 
for at a certain sum per foot, where no time 



of payment is fixed, no recovery can be had 
until a complete performance. — Boody v. Rut- 
land & B. R. Co., Case No. 1,635. 

Advances in part payment of the work on a 
contract with the government for the construc- 
tion of a fort do not vest title in the govern- 
ment in the materials purchased therewith. — 
United States v. Tillotson, Case No, 16,524. 

There is no breach of a contract to build a 
boat with plank to be delivered by the other 
party at either of two places, until the plank is 
delivered. — Hart v. Rose, Case No. 6,154a. 

§ 3I< Demand. 

A demand is necessary if no time be fixed 
in the contract or by other agreement for pay- 
ment, — Boody V. Rutland & B. R. Co., Case 
No. 1,635. 

§ 32. Excuse for delay. 

Delay in performing the contract to raise a 
vessel gives no ground of action when due to 
the breaking of a bulkhead in the dry dock 
used, unless the delay is unreasonable. — New 
York Balance Dry Dock Co. v. Howes, Case 
No. 10,202. 

Delays in repairing a vessel, caused by the 
master's unfounded objections to certain work, 
will not subject the contractor to damages. — 
The Planter, Case No. 11,207. 

Acquiescence by one party to a contract in 
the delay of the other in fulfilling it prevents 
the court from relieving the former from the 
consequences of the delay. — Sloo v. Daw, Case 
No. 12,956. 

§33. Excuse for nonperformance. 

An engagement to perform a future act Is 
subject to an implied condition that the per- 
formance is not rendered impossible by an acci- 
dent of major force or fortuitous event. — The 
Eliza, Case No. 4,348. 

Unfitness caused by secret defects in ma- 
terials used will not exonerate one who con- 
tracts to make and finish the specific article. — 
Cunningham v. Hall, Case No. 3,482. 

§ 34. 'Waiver of condition. 

Where a contract covers various undertak- 
ings, and plaintiff complains of the breach of 
one, he waives any right as to the others. — 
Chinn v. Hamilton, Case No. 2,685. 

Where a contract provides that the estimate 
of an engineer as to the amount and value of 
the work shall be conclusive unless objected to 
within 20 days, an objection as to the quality 
alone waives an objection as to the quantity. — 
Carothers v. Chesapeake & O. Canal Co., Case 
No. 2,425. 

Where the owners of a steamboat take pos- 
session, and run her, without giving the build- 
ers of her engines opportunity to test their 
work as agreed, the conditions as to the test 
will be held to be waived. — ^The Isaac Newton, 
Case No. 7,089. 

§35. Effect of breacli. 

Abandonment of repairs to a vessel by a con- 
tractor before completion thereof bars recovery 
for more than a quantum meruit. — McMahon 
V. The Primera, Case No. 8,900. 

Nonperformance of stipulation in mining lease 
to commence operations by a specified time does 
not work a forfeiture, but gives right of action. 
— Barker v. Dale, Case No. 988. 

Where the work under a contract on property 
placed in the hands of a contractor for repairs 
and improvements thereto is to be paid for in 
installments as the work advanced, the owner 
cannot take possession without compensating 
the contractor for the benefits actually received, 
though the work did not comply with the spec- 
ifications. — ^The Isaac Newton, Case No. 7,089. 
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V. ACTIOHS POR. BREACH. 

^orms of action, see "Debt, Action of," § 1. 

^ 36. Riglxt of action. 

Where covenants are mutually dependent, 
neither party can sue without having offered 
to perform or shoTving an excuse for not doing 
■so.— Barbee v. "Willard, Case No. 969. 

Where the promises are to be concurrently 
performed, neither can sue for a violation of 
the agreement, or insist on a specific perform- 
ance without showmg an offer to comply, or a 
■sufficient excuse for not doing so. — ^McNamara 
V. Gaylord, Case No. 8,910. 

Where a party positively refuses to perform 
according to the contract, a demand and readi- 
ness to perform by the other party need not be 
shown. — Somers v. Tayloe, Case No. 13,170. 

A covenant which goes only to part of the 
■consideration on both sides, and a breach of 
which may be paid for in damages, is an inde- 
pendent covenant, and an action for breach 
may be maintained without averring perform- 
ance in the declaration. — Coe v. Bradley, Case 
No. 2,941. 

A party may sue without averring perform- 
ance, where the consideration has been accepted 
by defendant, and plaintiff has no other reme- 
dy than on the covenant, and any breach by 
plaintiff may be paid for in damages. — Coe v. 
Bradley, Case No. 2,941. 

One not a party to a "written instrument, but 
who is the person to be benefited by the per- 
formance of its stipulations, held entitled to 
maintain an action against the promisor there- 
on.— Opdyke V. Pacific K., Case No. 10,546. 

An action will lie for breach of an agreement 
by B. that if A., who had a claim against B. and 
C, would obtain judgment against C, and levy 
on his property, B. would bid the amount of 
the claim, though the claim was not valid as 
against B. — ^Hoppock y. Wicker, Case No. 6,701. 

A third person who, at the request of a con- 
tractor, executes the contract, cannot maintain 
an action against him thereon.— Jones v. Smoot, 
Case No. 7,498. 

Covenants between joint vendors, in an agree- 
ment for a partition for the purpose of obtaining 
title from the United States, held to 'be for the 
benefit of their vendees, who could sue thereon 
in equity in fheiv own names, though not par- 
ties to the agreement. — ^Lamb v. Davenport, 
Case No. 8,015. 

Plaintiff, who contracted to do certain work 
on certain terms, may recover for the whole 
amount in his own narae, though the work was 
done jointly with another.^Evans v. Blakeney, 
Case No. 4,553, 

No action lies for breach of a contract on a 
sale of slaves that the purchaser would not sell 
them out of the district, where it was stipulated 
that such slaves should be immediately entitled 
to freedom upon such sale. — Corcoran v. Jones, 
Case No. 3,229. 

Upon an agreement to do certain brickwork 
at a certain price in a workmanlike manner, 
plaintiff may recover, although "the work was 
not done in a workmanlike manner. — Voss v. 
Varden, Case No. 17,016. 

Where an illegal contract is but partially per- 
formed, money paid under it may be recovered, 
although the parties are in pari delicto. — Knowl- 
ton V. Congress & Empire Spring Co., Case No. 
7,903. 

A notice, before the time of performance, that 
defendant will not fulfill his contract, will justi- 
fy an immediate suit. — Gran v. McVicker, Case 
No. 5,708; Greenway v. Gaither, Id. 5,788. 

In an action on the ease for failure to perform 
a parol contract, the time of making it is not 
material.— Scull v. Etiggins, Case No. 12,570a. 



Oflicers and engineer of navigation company 
Jield not liable to contractor in damages for for- 
feiture of contract declared under mistaken view 
of facts.— Culbertson v. Ellis, Case No. 3,461. 

§37. Defenses. 

In an action on contract, the plea of alien 
enemy is good in bar to show that the contract 
was made in time of war, with a public enemy, 
by a party in allegiance to the government in 
whose courts the suit is brought.—^lgee's Adm'r 
V. Lovell, Case No. 4,344. 

A contractor with the state cannot insist that 
his contract is invalid for failure to make the 
deposit required by law.— In re Burt, Case No. 
2,209. 

It is no defense to a breach of promise to keep 
a slave for the promisor's personal use that the 
slave was unfit for such use. — Fenwick v. 
Grimes, Case No. 4,733. 

§38. Paa^ties. 

In Arkansas, all or any number of the parties 
to a joint and several contract may be sued; 
and, after bringing suit against all, plaintiff may 
discontinue as to any one before final judgment. 
— Deloaeh v. Dixon, Case No. 3,775; Johnson v. 
Byrd, Id. 7,376. 

§39. Pleading. 

In the case of dependent or concurrent cove- 
nants, plaintiff must aver and prove perform- 
ance, or offer of performance, on his part. — Good- 
win V. Lynn, Case No. 5,553. 

Where certain things were necessary to be 
done by plaintiffs to enable defendant to perform 
his contract, the declaration in an action thereon 
must show performance of the precedent acts. — 
United States v. Beard, Case No. 14,551. 

Where a debt is contracted in a foreign coun- 
try, and the case depends upon the lex loci con- 
tractus, it should be especially averred in the 
bill.— Vose V. Philbrook, Case No. 17,010. 

An agreement in a contract to submit disputes 
arising thereunder to private arbitration will 
bar an action thereon in which plaintiff does not 
aver and prove either an arbitration and award, 
or facts excusing it. — ^Fox v. Hempfield R. Co., 
Case No. 5,010. 

A person cannot be charged on his agreement 
to surrender himself to a suit by another, with- 
out an averment that the suit was instituted. — 
Gill V. Stebbins, Case No. 5,431. 

Sufficiency of complaint in an action on a con- 
tract by plaintiff to furnish defendant 66 or 
more men, at different rates of wages, to work 
upon a certain railroad for an indefinite time. — 
Toy William v. Hallett, Case No. 14,123. 

There may be a recovery under the common 
counts where plaintiff fails to prove tie special 
contract alleged.— Ames v. Le Hue, Case No. 
327. , 

Sufficiency of pleading and proof of bad faith 
in officers of corporation in declaring forfeiture 
of contract. — Culbertson v. Ellis, Case No. 3,461. 

In the ease of mutual and independent prom- 
ises, the omission to state in the declaration per- 
formance of that made by plaintiff is cured by 
the verdict. — Corcoran v. Dougherty, Case No. 
3,227. 

Where a contract contains various substantive 
and independent stipulations, and there is a 
breach of more than one of such stipulations, 
there aris,e distinct causes of action which 
should be pleaded separately. — Oh Chow v. Hal- 
lett, Case No. 10,469. 

In assumpsit on a promise to pay if plaintiff 
would give time, the declaration need not aver 
that the promise was accepted by plaintiff, where 
it was averred that time was given. — ^Lonsdale 
V. Brown, Case No. 8,494. 

A plea that -the written contract set forth in 
the declaration is not the contract made by the 
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parties, but is a fraud upon defendant, is bad 
on demurrer.— McDonald v, Orvis, Case No. 
8,764. 

A plea of fraud in the execution of an instru- 
ment need not state the facts constituting the 
fraud.— McClintick v. Johnston, Case No. 8,700. 

§ 40. Issues and proof. 

The defense that the contract is void as against 
public policy is available under a plea of the 
general issue.— Oscanyan v. Winchester Eepeat- 
ing Arms Co., Case No. 10,600. 

In an action for damages for a breach of con- 
tract, no evidence of fraud is admissible. — Wil- 
lings V. Consequa, Case No. 17,767; Gonsequa 
V. Willings, Id. 

Where covenants are mutually dei)endent, 
plaintiff cannot show partial performance under 
a general averment of performance. — ^Barbee v, 
Willard, Case No. 969. 

Under a count on a contract to deliver rations 
for a year, plaintiff cannot recover for rations 
furnished only a part of a year, unless prevented 
by defendant from completing the contract. — 
Krouse v. Deblois, Case No. 7,938. 

Allegation of an undertaking in consideration 
of a contract by plaintiff to build a ship, and 
evidence of a contract to finish a ship partly 
built, lield a fatal variance.- Smith v. Barker, 
Case No. 13,013. " 

§ 41. Evidence. 

A promise in writing without consideration is 
void, but the burden of showing want of consid- 
eration is on the defendant. — ^Watson v. Dunlap, 
Case No. 17,282. 

Previous course of dealing is admissible to 
show intention in respect to time and mode of 
delivery and payment not set out in contract of 
purchase.— The Alida, Case No. 200. 

In an .action on a contract between an insur- 
ance company and its agent, by which he was to 
receive a percentage on all renewals of policies 
procured by him, evidence is admissible to show 
the probable expectancy of duration of the poli- 
cies.— Ensworth V- New York Life Ins. Co., 
Case No. 4,496. 

Splits in bottom planks of vessel, discovered 
on first voyage, eight months after delivery, 
where the vessel had met with no disaster or 
strain, Jield sufficient evidence of improper build- 
ing. — Cunningham v. Hall, Case No. 8,482. 

Where value of extra work has not been fixed 
by arbitration, as agreed in building contract, 
evidence of such value may be given in action 
upon a quantum meruit. — ^Baker v. Herty, Case 
No. 771. 

CONTRIBUTION. 

Between insurers, see "Insurance," § 165. 

parties to negotiable paper, see "Bills and 

Notes," § 84. 

sureties, see "Principal and Surety," § 14. 



CONTRACTS, v.— CONVICTS. 
[Fed, Cas. Digest.] 



7S& 



General average, see "Shipping," §§ 22^-243. 
Promises to contribute, see "Subscriptions." 

CONTRIBUTORY NEGLIGENCE. 

See "Negligence," § 3. 

CONVERSION. 

§ 1, Realty Into personalty~In general. § 2, 

Direction in "will. § 3, Election. 

Wrongful conversion of personal property, see 
"Trover and Conversion." 

§ 1. Realty into personalty— In general. 

On a voluntary sale of real estate by persons 
having independent interests therein, the pro- 



ceeds of sale do not retain the character of real 
estate; otherwise, where equity interferes in ad- 
versum. — ^Foster v. Hilliard, Case No- 4,972. 

§ 2. Directions in "wrill. 

Keal estate devised to executors with a di- 
rection to apply the rents and profits until tie 
happening of a certain event, and then to sell 
it and divide the proceeds among certain per- 
sons, is, in equity, to be considered as personalty 
from the death of the testator. — Reading v. 
Blackwell, Case No. 11,612. 

The shares of the legatees who die before the 
time of sale go to their next of kin, as personal 
property. — ^Reading v. Blackwell, Case No. 11,- 
612. 

Where the proceeds of lands devised to be 
sold are given to a feme covert, who dies he- 
fore a sale, the right to the legacy devolves 
upon her husband, and, if he also die before 
the sale, it goes to his representatives, and not 
to the nest of kin of the wife. — ^Rinehart v. 
Harrison, Case No. 11,840. 

It is- no exception to the rule that land di- 
rected by will to be sold and turned into money 
is considered as money from testator's death, 
because the period of sale is remote, and the 
! conversion cannot be made until the time ar- 
i rives. — ^Rinehart v. Harrison, Case No. 11,840. 

The proceeds of sales of lands made under a 
will to pay debts are equitable assets. — Dixon v. 
Ramsay, Case No. 3,933. 

§ 3. Election. 

On the bequest of the proceeds of land to a 
residuary legatee, none but the first taker, and 
a person who is entitled to the whole surplus, 
can make an election to consider the proceeds 
as land. — Rinohart v. Harrison, Case No. 11,- 
840. 

CONVEYANCES. 

As acts of bankruptcy, ^e "Bankruptcv," 5§ 
62-78. 

Contracts to convey, see "Vendor and Purchas- 
er," § 11. 

Effect on lien, see "Maritime Liens," § 46. 

For purposes of conferring jurisdiction, see 
"Courts," § 52. 

In fraud of creditors, see "Bankruptcy," §§ 214- 
250; "Fraudulent Conveyances." 

In trust, see "Trusts," § 1. 

Conveyances of particular species of jyroperty. 
See "Homestead," § 6; "Mines and Minerals." 

§§ 12-14; "Public Lands," §§ 57, 58; 

"Slaves," § 7. 
Vessels, see "Shipping," § 39. 
Water right, see "Waters and Water Courses," 

§ 8. 

Conveyances to or Try rxfrticular classes of 

vartiea. 

See "Corporations." § 40; "Guardian and 

Ward," §§ 5-7; "Husband and Wife," g§ 3, 4, 

8; "Infants," § 1: "Insane Persons," § 4; 

"Parent and Child," § 4. 
Assignee in bankruptcy, see "Bankruptcy," § 

304. 
Settler on public land, see "Public Lands," § 34. 
Sheriffs, see "Execution," § 19. 

Particular classes of conveyances. 

See "Assignment for Benefit of Creditors"; "As- 
signments"; "Chattel Mortgages"; "Deeds"; 
"Mortgages." 

Bills of sale, see "Sales," §§ 20, 21. 

Partition deeds, see "Partition." 

CONVICTS. 

Competency as witness, see "Witnesses," § 24. 

Pardon, see "Pardon." 

Right to vote, see "Elections," § 3. 
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5 1, Contracts "by public antliorities for 
labor. 

The hiring of 400 convicts under four sep- 
arate contracts, for 100 each, is not a violation 
of a law prohibiting the hiring of over 100 
convicts in any one contract. — In re Southwest- 
ern Car Co., Case No. 13,192. 

A loss and damage caused hy the failure of 
the state; to perform its stipulation to keep the 
convicts under good discipline, and at diligent 
and faithful lahor, may be deducted from the 
contract price. — In re Southwestern Car Co., 
Case No. 13,192. 

COPY. 

As evidence, see "Evidence," § 26. 

COPYRIGHTS. 

I. NATURE AND ACQUISITION. 

§ 1, Nature of statutory copyright. § 2, 
Power to grant and regulate. § 3, Constitu- 
tional and statutory provisions. § 4, Sub- 
jects of copyright— In general. § 5, 

Books. § 6, Newspapers and single 

sheets. § 7, JIaps or charts. § 8, 

Dramatic compositions. § 9, Musical 

compositions. § 10, Engravings, cuts, and 

prints. § 11, Designs. § 12, Private 

letters, § 13, Persons entitled to copyright- 
Citizens or residents. § 14, Proceedings to 
obtain copyright—Deposit of title and copies 

of work, § 15, Inserting or inscribing 

notice. § 16, Penalties for inserting or 

impressing false notice. § 17, Registration. 
§ 18, Extent of rights acquired. § 19, Aban- 
donment or dedication. 

M. TITLE, CONVEYANCES, CONTRACTS, 
AND REGULATIONS. 
§ 20, Assignments. § 21, Sale of copyright- 
ed works. § 22, Contracts relating to copy- 
rights and copyrighted works. 

KI. INFRINGEMENT. 

(A) "What Constitutes Infringement. 

§ 23, Intent or purpose. § 24, Books or 

other literary works— In general. § 25, 

Copying. § 26, Compilation. § 27, 

Annotations. § 28, Abridgements. § 29, 

Translations. § 30, Improvements. 

§ 31, Maps and charts. § 33, Dramatic com- 
positions. § 33, JIusical compositions. § 34, 
Engravings. § 35, Models or designs. 

(B) Actions. 

§ 36, Actions at law for damaged. § 37, 
Penalties and actions therefor. § 38, Forfei- 
tures of copies, sheets, or plates. § 39, Suits 

in equity— In general. § 40, Right to 

sue. § 41, Defenses. § 42, Parties. 

§ 43, Pleading. § 44, Evidence. § 45. 

Discovery. § 46, Temporary injunc- 
tion. I 47, Permanent injunction. § 48, 

Account of profits. § 49, Hearing. 

See, also, "Literary Property." 
Jurisdiction of actions respecting, see "Courts," 
§ 34. 

I. NATURE AN3> ACQUISITION. 

§ 1. Nature of statntory copyriglit. 

Copyright law is intended to encourage learn- 
ing, and not mere industry. — Clayton v. Stone, 
Case No. 2,872. 

§ 2. Power to grrant and regulate. 

In exercising its constitutional power in re- 
lation to copyrights and patents, congress may 
Eed.Cas.Dis.— 24 
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discriminate in favor of good morals and against 
vice.— Martinetti v. Maguire, Case No. 9,173. 

In the United States there is no common-law 
right of copyright. The protection of authors 
rests exclusively upon the statutes expressly en- 
acted by congress for that, purpose. — ^Wheaton v- 
Peters, Case No. 17,486. 



§ 3. Constitutional and statutory pro- 
visions. 

The requirements of the copyright statutes 
are not merely directory, but their performance 
is essential to a vesting of the copyright, and 
relief in equity for alleged infringement.— Ewer 
V. Cose, Case No. 4,584. 

^ A provision of a state constitution that all 
judicial decisions shall be, free for publication 
by any person is not repugnant to the provision 
of the federal constitution in relation to copy- 
rights.— Little V. Gould, Case No. 8,394. 

Laws N. Y. 1850, e. 245, providing that "the- 
copyright of any notes or references made by 
tae state reporter" to any reports of the de- 
cisions of the court of appeals shall be vested in-> 
the secretary of state, for the benefit of the 
people, is not inconsistent with the constitution- 
al provision that all judicial decisions shall be- 
free for publication by any person.— Litffle v.- 
Gould, Cases Nos. 8,394, 8,395. 

§ 4. Subjects o£ copyrigHt — In general. 

The rule stated for determii^ing whether a- 
copyrighted work is an original one in the sense 
of the law.— Boucicault v. Fox, Case No. 1,691.. 

Any new and original plan, arrangement, or 
combination of materials will entitle the author 
to a copyright therein, whether the materials? 
themselves be new or old.— Emerson v. Davies-- 
Case No. 4.436; Gray v. Russell, Id. 5,728; 
Greene v. Bishop, Id. 5,763; Lawrence v. Dana, 
Id. 8,136. 

"Whosoever, by his own skill, labor, and judg- 
ment, writes a new work, may have a copy- 
right therein, unless it be directly copied or 
evasively imitated from another work.— Emer- 
son V. Davies, Case No. 4,436. 

An inchoate intended publication is not the 
subject of copyright, as such right extends to 
the book only, and not to the subject.— Centen- 
nial Catalogue Co. v. Porter, Case No. 2,546. 

§ 5. —~- Books. 

A literary composition may be a book entitled 
to copyright, without being printed. — JRoberts t- 
Myers, Case No. 11,906. 

Where the judges of the court prepared the 
headnotes to their opinions, the reporter has 
no copyright in the volumes he edits. — Chase w 
Sanborn, Case No. 2,628. 

Reporters of judicial opinions delivered in writ- 
ing cannot appropriate, by copyright, an exclu- 
sive property in the publication of such opinionsi 
— Gould V. Hastings, Case No. 5,639. 

Under Laws N. Y. 1850, c. 245. the reporter 
is entitled to copyright in the syllabi and lie- 
statement and arguments of counsel prepared by 
him, but not in the statements of facts which 
form the basis of the decisions reported. — ^Little- 
V. Gould, Cases Nos, 8,394, 8,395. 

The editor of a subsequent edition is entitled 
to a copyright on his notes and additions, where 
they can be clearly separated from those of a 
previous- edition, but where they cannot thus be- 
separated he cannot use them without violating 
the copyright of the former notes. — ^Lawrence 
V. Dana, Case No. 8,136. 

A translation from the original Hebrew, of 
the Pentateuch, is subject to copyright.— ^Lesser 
V. Sklarz, Case No. 8,276a. 

A compilation of information respecting rail*- 
roads, express, telegraph, and post offices, etc., 
such as "Bullinger's Guide," is a proper sub- 
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ject of a copyright. — BuUinger v. Mackey, Case 
No. 2,127. 

The author cannot claim an exclusive right in 
a combination in his guidehook of old methods, 
previously separately published. — ^Bullinger v- 
3Iackey, Case Xo. 2,127. 

Labels used on vials and bottles to designate 
certain medicines and the diseases cured by their 
use are not books, entitled to protection under 
the copyright act. — Scoville v. Toland, Case No. 
12,553. 

§ 6. Jfewspapers and single slieets. 

Literary production may be copyrighted, 
though printed on single sheet. — Clayton v. 
Stone. Case No. 2,872; Scoville v. Toland, Id. 
12,553. 

A newspaper or price current is not a subject 
of copyright.— Clayton v. Stone, Case No. 2.872. 

§ 7. — — Maps or cliarts. 

A chart on a single sheet, containing diagrams 
representing a system of taking measures for 
and cutting women's dresses, with instructions 
for its use, is a "book," within the copyright 
law,— Drury v. Ewing, Case No. 4,095. 

A copyright cannot subsist in a chart as a 
general subject.— Blunt v. Patten, Ca^e No. 1,- 
580. 

New editions of-maps are included in the copy- 
right laws. — Farmer v. Calvert Lithographing, 
Engraving & Map Pub- Co., Case No. 4,651. 

§ 8. — — Dramatic compositions. 

A dramatic composition is entitled to copy- 
right as original, although a reproduction of old 
materials in a new form and combination. — 
Boucicault v. Fox, Case No. 1,691. 

A written play consisting of directions for its 
representation by action without the use of spoken 
language by the characters, is a "dramatic com- 
position," within Act Aug. 18, 1856. — Daly v. 
Palmer, Case No. 3,552. 

The act of August 18, 1856, relating to dra- 
matic compositions suitable for public repre- 
sentation, does not include a mere exhibition or 
spectacle of scenic effects, but having no literary 
character; especially if of immoral tendencies, 
— ^ilartinetti v. ilaguire, Case No, 9,173. 

The translator of a play by a foreign author 
who has obtained a copyright upon it is en- 
titled to protection against the use of any part 
of his translation by another. — Shook v. Hankin, 
Case No. 12,804. 

A mechanical contrivance used in the produc- 
tion of a play, being patentable, Jwld not pro- 
tected by the copyright of the play. — Freligh v. 
Carrol], Case No. 5,092a. 

% 9, — . Musical compositions. 

A musical composition, to be the subject of a 
copyright, must be substantially a new and orig- 
inal work, and not a copy of an older piece, with 
additions or variations which a skilled writer 
might readily make.— Jollie v. Jaques, Case No. 
T,437. 

^ 10. — Engravings, cuts, and prints. 

A photograph is not a print, cut, or engrav- 
ing, within Act Feb. 3, 1831, § 1.— Wood v. 
Abbott, Case No. 17,938. 



^11. 



Designs. 



The fact that playing cards may be used by 
persons to violate the laws against gambling 
floes not, of itself, deprive them of the protection 
of the copyright law relating to designs. — Rich- 
ardson V. ililler, Case No. 11,791. 

The novelty of a design may consist in the 
form, outline, or grouping, or in the use, com- 
bination, arrangement, or harmony of colors, or 
the combination of some or all of these attributes, 
—Richardson v. Miller, Case No. 11,791. 



§ 12. — — Private letters. 

The copyright act (1831, § 9) protects the 
author's right to his manuscript, which includes 
private letters.— Bartlett v. Crittenden, Case No. 
1,076. 

§ 13. Persons entitled to oopyrigkt— 
In general. 

Labor bestowed on the production of another 
is enough to constitute a claim to copyright. — 
Schuberth v. Shaw, Case No. 12,482. 

A person who accompanied a government ex- 
pedition, upon the understanding that all sketch- 
es and drawings he might make were to be the 
exclusive property of the government, where 
the same, upon his return, were incoi-porated 
in his report, and published for distribution, Jidd 
not entitled to a copyright therein. — Heine v, 
Appleton, Case No. 6,324. 

_ A copyright obtained by a person for whom 
literary matter has been prepared gratuitously 
is valid without a written assignment. — Law- 
rence V. Dana, Case No. 8,136. 

A person is not entitled to a copyright on an 
historical print composed and executed by art- 
ists emplo.ved and paid by him. Act April 28, 
1802.— Binns v. Woodruff, Case No. 1.424. 

A copyright in the original work of a Rtate re- 
porter of judicial decisions, who is paid a salar.v 
for such work, may be taken in the name of the 
secretar.v of state, for the benefit of the people, 
and the exclusive right of publishing such copy- 
righted matter may be vested in a publisher 
under contract with the state,— Little v. Gould, 
Cases Nos. 8,394, 8,395. 

An agreement by an actor and stage manager, 
with the proprietor of a theater, to write a 
drama, which should be performed in his theater 
so long as it should draw good audiences, does 
not give the latter a right to the copyright. — 
Robei-ts V. Slyers, Case No, 11,906. 

§ 13a. ^^ Citizens or residents. 

Residence entitling an alien to the benefit of 
the copyright laws is determined by the inten- 
tion existing at the time of filing the title, and 
is unaffected by any change of intention. — ^Bouci- 
cault V. Wood, Case No. 1,693. 

Where an officer of the British navy files a 
declaration of intent to become a citizen, but, 
trouble with Canada seeming imminent, he of- 
fers his services to that province, he is not a 
resident, within thd meaning of the copvright 
act of 1833.- Carey v. Collier, Case No. 2,400. 

A nonresident alien author cannot, by assign- 
ment of his work to a resident of the United 
States, give the latter a right therein subject 
to the protection of the copyright act. — ^Keene v. 
Wheatley, Case No. 7,644. 

§ 13b. ^^ Autliors. 

An author is one who, by his own intellectual 
labor, produces an arrangement or compilation 
new in itself. — ^Atwill v. Ferrett, Case No. 640. 

The person who writes a book, and prepares 
it for publication, is the author, whom the copy- 
right law was intended to protect, and not the 
one who employed him for such purpose. — De 
Witt V. Brooks. Case No, 3,851. 

The person who furnishes the incidents and 
events of a person's life to another, who pre- 
pares them for publication, is not the author, 
and his assignee of the copyright taken out by 
him cannot maintain an action for infringement. 
— De Witt V. Brooks, Case No. 3,851. ' 

An agreement to write a play for another, and 
to act in it, with a share in the profits as 
compensation, does not create a legal or equi- 
table title in the latter, which will prevent the 
author taking out a copyright. — Boucicault v. 
Fox, Case No. 1,691. 
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:§ 14. Proceedings to obtain copyriglit— 
Deposit of title and copies of 
■work. 

Deposit of title page, and delivery of copy of 
tiook, as provided by law (Feb. 3, 1831), are 
indispensable conditions.— Baker v, Taylor, Case 
No. 782; JoUie v. Jaques, Id. 7,437; Struve v. 
Schwedler, Id. 13,551. 

The record of a copyright, made in the form 
prescribed by the statute of 1831, is at least 
prima facie evidence that a printed title to the 
book -was dtUy deposited in the clerk's office. — 
Eoberts v. Myers, Case No. 11,906. 

Sale of book prior to deposit of copy of title 
page will defeat copyright, as actual publication 
is presumed from a sale. — ^Baker v. Taylor, Case 
No. 782. 

Deposit of title of drama not original with 
■depositor does not preclude its use by others, 
who have previously applied it to the dramatic 
composition.— Benn v. Leclercq, Case No. 1,308. 

A delivery of a copy of the book to the sec- 
retary of state (Act 1790, § 4) is a condition 
precedent to the right of copyright. — Wheaton 
T. Peters, Case No. 17,486. 

A delivery of 80 copies of reports, as required 
by the reporters' act of 1817, is not a compliance 
with Act 1790, § 4.— Wheaton v. Peters, Case 
No. 17,486. 

Public representation of a drama is not a pub- 
lication, within the" meaning of the act requiring 
a. copy to be deposited within a certain time. — 
Roberts v. Myers, Case No. 11,900. 

The delivery to the secretary of state of the 
first volume of a work within six months after 
its publication, and the rest of the volumes be- 
fore suit for infringement, is a sufficient com- 
pliance with the law. — Dwight v. Appleton, 
Oase No. 4,215. 

The work must be published within a reason- 
able time after filing the title page. — Carillo v. 
Shook, Case No. 2,407. 

§ IS. ^— Inserting or inscribing notice. 

The publication of notice is an indispensable 
condition in procuring a copyright. — Baker v. 
Taylor, Case No. 782; JoUie v. Jaques, Id. 7,- 
437. 

Where title page was deposited in 1846, a 
notice stating entry as 1847 is fatal.— Baker v. 
Taylor, Case No. 782. 

The entry of the notice of copyright on the 
title page, with the date at the bottom, where 
the date of publication usually appears, with a 
notice of its assignment intervening, hdH insuf- 
ficient. — ^Tompkins v. Rankin, Case No. 14,090. 

In the case of a work published in several 
volumes at different dates, the copyright notice 
need only be inserted in the first volume. — 
Dwight V. Appleton, Case No. 4,215. 

The copyright notice may be insertJed in a 
second edition of the same work published in a 
different number of volumes, without impairing 
the copyxighii^Dwight v. Appleton, Case No. 
4,215. 

A publication of revised rules of court is not 
a new edition of a previous publication of the 
rules before revision. — ^Banks v. McDivitt, Case 
No. 961. 

The notice of copyright in a subsequent 
edition of a book need not specify the date of 
the original copyright in addition to the date of 
the subsequent one.^Lawrence v. Dana, Case 
No. 8,136. 

The notice of copyright is sufficient, in the 
case of an engraving, when engraved on the 
plate, and printed from it in such a position as 
not to be covered when the picture is properly 
framed, with a reasonable margin, — ^Rossiter t. 
Hall, Case No. 12,082. 



Omission to have the date of depositing the 
title of a map engraved thereon is fatal. — King 
V. Force, Case No. 7,791. 

§ 16. — Penalties for inserting or im- 
pressing false notice. 

The penalty imposed for putting the imprint 
of a copyright upon a work not legally copy- 
righted, and given to "the person who shall sue 
for 'the same," cannot be recovered in the name 
of more than one person. — ^Ferrett v. At^vill, Case 
No. 4,747. 

A declaration for such penalty in the name of 
two persons is bad on general demurrer. — Fer- 
rett v. Atwill, Case No. 4,747. 

§ 17. [Registration. 

The rights and remedies of persons registering 
in the patent office prints and labels under the 
act of June 18, 1874 (18 Stat 78), are regiilated 
by Rev. St 4948-4971, relating to copyrights.— 
Marsh v. Warren, Case No. 9,121. 

§ 18. "Estent of rights acquired. 

^ Copyright only secures to the owner the exclu- 
sive right of multiplying copies.^Lawrence v. 
Dana, Case No. 8,136. 

The title of a copyrighted publication, sepa- 
rate from the publication which it is used to des- 
ignate, is not within the protection of the copy- 
right.— Osgood V. Allen, Case No. 10,603. 

The title is an appendage to the work, and, 
where the latter is not protected by a copyright, 
the former is not— Jollie y. Jaques, Case No. 
7,437. 

§ 19. Abandonment or dedication. 

Consent of the author to publication abroad 
places him in the position of a foreign author, 
and is an abandonment of his rights to a copy- 
right— Boucicault V. Wood, Case No. 1,693. 

The performance, with the author's consent 
and for his benefit, of a play which has not been 
printed by him, is not an abandonment to the 
public, nor a publication, within the copyright 
act— Boucicault v. Fox, Case No. 1,691; Same 
V. Hart, Id. 1,692; Same v. Wood, Id. 1,693. 

In the case of a copyrighted translation of a 
play by a foreign, author, held, that there had 
been no dedication by complainant, or a memo- 
rization by defendant, which would entitle them 
to represent it without authority from plaintiff. — 
Shook V. Rankin, Case No. 12.805. 

The publication, by authoritj' of the owner of 
a copyright of a drama, of a novel founded there- 
on, is not a dedication of the drama to the pub- 
lic. — Shook V. Rankin, Case No. 12,803. 

H. TITiB, CONVEYANCES, CON- 
TRACTS, AND HEGUIiATIONS. 

§ 20. Assignments. 

A copyright may be assigned to be transferred 
to a person not entitled, under the act, to take 
out a copyright. — Boucicault v. Fox, Case No. 
1,691. 

A usage among booksellers, to consider the 
second term as passing with the first, does not 
control the rights of the author, who was not 
a bookseller, nor shown to be conversant witli 
such usagje, — ^Pierpont v. Fowle, Case No. 11,152. 

§ 21. Sale of copyxiglited works. 

A purchaser under a sheriff's sale of a copper 
plate on which a copyrighted map is engraved, 
may take impressions therefrom and sell the 
same. — Stevens v. Gladding, Case No. 13,400. 

§ 22. Contracts relating to copyrights 
and copyrighted xrorks. 

A contract in respect to copyright between 
publisher and author will be construed liberally 
in favor of the author.— Pierpont v. Fowle, Case 
No. 11,152. 



743 (§ 22) 



COPYKIGHTS, n.. III. (A). 

[Fed. Cas. Digest.] 



(§ 30) 744 



An author who renews the copyright for his 
own benefit cannot sue for infringement one 
who originally published the work under an 
agreement with him that he should have the 
copyright forever.— Paige v. Banks, Case No. 
10,671. 

Where the publisher takes the copyright in his 
own name, with the knowledge and acquiescence 
of the author, he is the lawful owner, subject to 
the condition of accounting to the author pursu- 
ant to the contract.— Pulte v. Derby, Case No- 
11,465. 

Such publisher cannot transfer the copyright 
to a third person, but may sell his stereotype 
plates, and authorize the purchaser to publish, 
accounting to the author pursuant to the con- 
tract.— Pulte V. Derby, Case No. 11,465. 

In such case the author has no right to print 
an edition for himself, and take out a copyright, 
so long as the publisher complies with his con- 
tract.— Pulte V. Derby, Case No. 11,465. 

A person employed to compile a book for a 
certain sum, and credited as author on the title 
page, the employer giving some suggestions as to 
character and form and taking a conveyance of 
the copyright, has the sole interest in the addi- 
tional term allowed to authors.— Pierpout t. 
Fowle, Case No. 11,152. 



m. INFRINGEMENT. 

(A) WHAT CONSTITUTES INFRINGE- 
MENT. 

§ 23. Intent or purpose. 

The result and not the intention at the time 
of doing the act complained of determines the 
questioii of infringement. — ^Lawrence v. Dana, 
Case No. 8,136. 

§ 24. Socks or otlier literary -works — ^In 
general. 

A part of a book may be an infringement and 
the other parts not. In such ease the relief will 
only extend to the part considered an infringe- 
ment. — Story V. Holcombe, Case No. 13,497. 

The taking of so much of a copyrighted work 
as to materially diminish its value, or the appro- 
priation of the labors of its author to an injuri- 
ous extent, constitutes infringement. — Greene v. 
Bishop, Case No. 5.763; Lawrence v. Dana, Id. 
8,136; Folsom v. Marsh, Id. 4,901. 

A limited use of a copyrighted book may be 
made by a subsequent writer, but it is not nec- 
essary that the larger part of the work should 
be copied, to constitute an infringement. — Law- 
rence V. Dana, Case No. 8,136; Drury v. Ewing, 
Id. 4,095. 

A work of 866 pages, of which 353 were copies 
of offi(;ial and private letters taken from a copy- 
righted work, which had published them under 
contract with the owners, held a piracy.— Folsom 
V. Marsh, Case No. 4,901. 

§25. Copying. 

Piratical copying is not confined to literal repe- 
tition.— Greene V. Bishop, Case No. 5,763. 

§ 26. ' Compilations. 

One compiler cannot avail himself of the labor 
of another by copying from his book extracts 
from common sources. — Story v, Holcombe, Case 
No. 13,497; Banks v. McDivitt, Id. 961. 

A compiler or reviewer cannot extract from a 
copyrighted work so as to convey the same 
knowledge as the original book.— Story v. Hol- 
combe, Case No. 13,497. 

A dictionary of flowers Jidd not infringed by 
a much smaller dictionary on a different plan, 
copying 20 out of 148 definitions.— Webb t. Pow- 
ers, Case No. 17,323. 

Some similarities and some use of prior works, 
even to copying small parts, are tolerated in 



some kinds of books, such as dictionaries of all 
descriptions, gazetteers, grammars, maps; aritlf- 
metics, almanacs, concordances, cyclopaedias, itin- 
eraries, guide books, and similar publications. — 
Webb V. Powers, Case No. 17,323. 

A compilation of matter in the form of notes 
to matter not subject to copyright is protected 
by a copyright of the entire book, and such copy- 
right is infringed by the adoption of such notes 
in another edition of the same matter. — Gray v. 
Russell, Case No. 5,728. 

To constitute a piracy of copyright of a com- 
pilation of old materials, it must be shown that 
the original work has been either substantially 
copied, or has been so imitated as to be a mere- 
evasion of the copyright. — Emerson v. Davies^ 
Case No. 4,436. 

Bullinger's Guidebook held not infringed by 
Mackey's Guide. — ^BuUinger v. Mackey, Case No, 
2,127. 

§ 27. Annotations. 

Where the owner of the copyright of a book 
agreed with one who prepared annotations there- 
for not to use the same in subsequent editions, 
and that such author should make such use of 
them as he saw fit, held, that the use of the- 
same without the author's consent in a subse- 
quent edition was an infringement- — Lawrence- 
v. Dana, Case No. 8,136. 

Tlie editor of a subsequent edition of a copy- 
righted book cannot borrow citations from an- 
notations in the previous edition, though the ex- 
tracts are hot copied, and the notes to which 
they are prefixed or appended are not otherwise- 
objectionable. — Lawrence v. Dana, Case No. 
8,136. 

In printing court rules, it is an infringement 
to copy, from an annotated edition of such rules, 
citations of authorities contained in such anno- 
tations. — ^Banks v. McDivitt, Case No. 961. 

§28. Abridgments. 

A fair abridgment, though it injure the sale^ 
of the original book, is lawful; otherwise as to 
a compilation. — Story v. Holcombe, Case No. 13,- 
497. 

A book of 1856 pages lield to be infringed by 
an abridgment in 348 pages, which copied one- 
sixtieth part of the former book in the form of 
scattered paragraphs, constituting one-fifteenth 
part of the infringing book. — Story v. Holcombe. 
Case No. 13,497. 

The question of violation of copyright may 
depend upon the value, rather than the quanti- 
ty, of the selected materials; as where, in an 
abridgment, only the unimportant parts are omii- 
ted, or, under pretense of a review, the sub- 
stance of an original work is given. — Gray v. 
Russell, Case No. 5,728. 

An abridgment, in which there is a substantial 
condensation of the materials of the original 
work, and which requires intellectual labor and 
judgment, does not constitute piracy; but an 
abridgment consisting of extracts of the essen- 
tial or most valuable portions of the original 
work is a piracy. — Folsom v. Marsh, Case No. 
4,901. 

The doctrine of the right to abridge criticised, 
and held, that a copyright should be protected 
under the rule applicable to a patented machine. 
— Story v. Holcombe, Case No. 13.497. 

§ 29. Translations. 

A translation of a copyrighted romance into 
another language is not an infringement of the 
copyright, though the author has herself a copy- 
righted translation. — Stowe v. Thomas, Case No. 
13,514. 

§ 30. -^^ Improvements. 

The fact that one publication is an improve- 
ment on the other will not prevent it being an 
infringement if a material part of the other- 
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publication is used.— Drury v. Ewing, Case No. 
4.095. 

:§ 31. Maps or charts. 

The copyright in a chart is violated! only 
Tvhen another copies therefrom, and avails him- 
self of the labor and skill of the author.— Blunt 
V. Patten, Case No. 1,580, 

Taking the boundaries of townships from an- 
other map without going to the common source 
•of information is an infringement. — Farmer v. 
Calvert Lithographing, Engraving & Map Pub. 
Co., Case No. 4,651. » 

The unauthorized use by a map maker of the 
surveys upon which a copyrighted map is based 
3s an infringement of the copyright.— Blunt v. 
Patten, Case No. 1,579. 

A copyright of a chart or compilation from 
-common sources is infringed where the defend- 
ants have used the plan, arrangements, and 
illustrations of complainant's work as the model 
for their own work, with colorable alterations 
and variations only. — Lawrence v. Cupples, 
-Case No. 8,135. 

S 32. Dramatic conxpositioiis. 

It is not necessary that a play, to infringe the 
copyright of another, should be identical, word 
tor word.— Boucicault v. "Wood, Case No. 1,693. 

Where two exhibitions, called "Black Crook" 
^nd "Black Rook," produced upon spectators 
the impression that they were substantially the 
same, Md tliat one Avas a colorable imitation. 
— Martinetti v. Maguire, Case No. 9,173. 

It is an infringement of a copyrighted play 
to use a great part of a scene represented by 
actions alone, in the same order and sequence 
of events, in a manner to convey the same sen- 
sations and impressions to the spectators.— Daly 
V. Palmer, Case No. 3,552. 

The sale of an infringing play to another, 
with a view to its public representation, makes 
the seller a participant in causing the play to 
lie publicly represented. — Daly v. Palmer, Case 
No. 3,552. 

The question of infringement of a copyrighted 
■dramatic composition considered.— Daly v. Pal- 
mer, Case No. 3,552. 

The author of a copyrighted dramatic coinpo- 
:sition is entitled to be protected against piracy, 
in whole or in part, by representation. Act ISoG. 
—Daly V. Palmer, Case No. 3,552. 

^ 33. Musical compositions. 

The right to a copyright in a musical composi- 
tion depending upon authorship, and what con- 
stitutes an infringement therefor. — Reed v. 
Carusi, Case No. 11,642, 

Every printing for sale is a new infringe- 
ment, though the plates were engraved more 
tlian two years before the commencement of 
the suit.— Reed v. Carusi, Case No. 11,642. 

The appropriation of the whole or any sub- 
stantial part of a new air or melody is a piracy. 
— Jollie V. Jaques, Case No. 7,437. 

■§ 34. Eng^ravings. 

The copyright for an engraving is infringed 
"by reproducing copies of it by the photographic 
process.- Rossiter v. Hall, Case No. 12,082. 

■§ 35. Models or designs. 

A design for playing cards is infringed by the 
Jippropriation of those features which substan- 
tially embrace the novelty of the conception, 
and the value in the application of the art of 
the designer.— Richardson v. Miller, Case No. 
11.791. 

A copyright of an engraving of a patented 
■design, where the patent is void for want of 
novelty, will not prevent a manufacturer from 
advertising the article covered by the design 
by publishing an engraving of it— Collender v. 
Griffith, Case No. 3,000. 



(B) ACTIONS. 



§ 36. Actions at law for damages. 

Case, and not trespass, is the proper form of 
remedy to recover damages for violation of 
copyright— Atwiil v. Perrett Case No. 640. 

An action at law for infringement must be 
brought within two years thereof. — ^Reed v. 
Carusi, Case No. 11,642. 

The right of action at law as well as in 
equity may accrue after the filing of the title, 
and before actual publication. — Boucicault v. 
Wood, Case No. 1,693. 

It is a proper question for the jury whether 
one production is a copy of the other or not, 
and, where there is a small variance, whether 
it is not merely colorable. — ^Blunt v. Patten, 
Case No. 1,580. 

§ 37, Penalties and actions therefor. 

The publisher of a newspaper who printed 
therein a piece of music which has been copy-' 
righted is liable for the statutory penalty for 
infringement, of one dollar per sheet although 
he knew nothing of the copyright, and copied 
the music from another newspaper.— Millett v. 
Snowden, Case No. 9,600. 

The statutory jjenalty for violation of a copy- 
right is not incurred by printing so much of *a 
book as amounts to an infringement, but only 
by a transcript of the entire work^^Rogers v. 
Jewett Case No. 12,012. 

In a qui tam action for infringement of the 
copyright of a chart the question whether de- 
fendant copied from plaintiff's survey is for the 
Dury,— Blunt v. Patten, Case No. 1,579. 

In the case of the importation from England 
and the sale of copies of a book copyrighted in 
America, held, that the jury were authorized in 
finding a verdict of 50 cents for every sheet 
contained in the vhole number of volumes im- 
ported.— Dwight V. Appleton, Case No. 4,215. 

§ 38. Forfeitures of copies, slieets, or 
3plates. 

Where it appeared that the pirated publica- 
tion was substantially identical with that of 
complainant, the defendant was ordered to sur- 
render all copies within her control, and the 
plates on which, they were printed. — Drury v. 
Ewing, Case No. 4.095. 

§ 39. Suits in equity— In general. 

There is no material difference between the 
principles and rules applicable to equity pro- 
ceedings in copyright cases and those applicable 
to other suits in equity.— Scribner v. Stoddart. 
Case No. 12,561. 

§ 40. Right to sue. 

No suit can be maintained for infringement 
without evidence of copyright in complainant. — 
Chase v, Sanborn, Case No. 2,628; Greene v. 
Bishop, Id. 5,763. 

§41. — Defenses. 

Long acquiescence in the infringement, or 
culpable negligence in seeking redress, will pre- 
vent relief in equity.— Lawrence v. Dana, Case 
No. 8,136. 

Equity will settle a disputed title to a copv- 
right in a suit to enjoin infringement.— Binns 
V. Woodruff, Case No. 1,424. 

§42. Parties. 

An assignee of an exclusive right of acting 
and representing a drama for one year through- 
out the United States, excepting five specified 
cities, may . maintain a suit in his own name 
to enjoin a mere wrongdoer.- Roberts v. Myers. 
Case No. 11,906. 

The assignee of a copyright may maintain a 
suit to enjoin infringement without first es- 
tablishing his title at law.— Gould y. Hastings, 
Case No. 5,639. 
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In a suit in equity for the violation of a ( 
copyright, brought by the assignees of copy- 
right, the assignments, although not recorded, 
are still valid as between the parties, and as to 
all persons, like the defendants, not claiming 
under the assignors. — ^Webb v. Powers, Case 
No. 17,323. 

§43. Pleading:. | 

The objection that a bill for infringement of • 
copyright sets forth no title in plaintiff, and j 
hiys no legal foundation for a discovery, may 
be taken by general demurrer. — ^Atwill v. Fer- 
rett. Case No. 640. 

Inconsistencies of allegations as to author- 
ship in bill for infringement of copyright no 
ground of objection on general demurrer, if 
other allegations are sufBcient. — Atwill v. Fer- 
rett, Case No. 640. 

A bill to restrain the infringement of a 
copyright which does not allege the perform- 
ance of the acts required to be performed by 
the author to obtain a copyright (Rev. St. § 
4936) is insufficient. — Parkinson v. Laselle, Case 
No. 10,762. 

A bill for infringement, filed four months | 
after the deposit of the title of a dramatic 
composition, which does not allege a publication 
or a delivery of copie.s to the librarian of con- 
gress or any reason for the failure, is demur- ; 
rable.— Boucicault v. Hart, Case No. 1,692. | 

It is not a good ground of demurrer to a bill 
for infringement that the bill does not waive 
the statutory forfeitures and penalties.— Farm- 
er V. Calvert Lithographing, Engraving & Map 
Pub. Co.. Case No. 4,651. 

Where the bill alleged that plaintiffs are citi- 
zens of the United States, and this is not denied 
in the answer, it must be considered as admit- 
ted, although no other evidence of citizenship 
is offered.— Webb v. Powers, Case No. 17,323. 

A bill against infringers of a copyright, pray- 
ing injunction and discovery in aid of a suit at 
law against one, though declared bad as a bill 
for discovery, is good on general demurrer, the 
remedv by injunction behig independent.^At- 
Avill V. Ferrett, Case No. 040. 

§ 44:. Evidence. 

On the trial of an action for violating the 
copyright of a play, a witness cannot testify 
as to identities between parts of the play and 
a book from which it is alleged to have been 
dramatized, where either the book or play is 
not produced in court or its absence accounted 
for.— Boucicault v. Fox, Case No. 1,691. 

The fact that the plan, arrangement, and 
combination of a copyrighted work originated 
in the brain of its author may be proved by 
some other person than such author. — ^Bullinger 
V. Mackey, Case No. 2,127. 

Coincidence of errors furnishes the strongest 
proof of copying. — ^Lawrence v. Dana, Case No. 
8,136. 

§ 45. ^— Discovery. 

On bill for infringement of copyright, waiv- 
ing forfeiture, discovery may be compelled in 
aid of recovery of damages. — ^A twill v. Ferrett, 
Case No. 640. 

§ 46. ■ Temporary injunction. 

Where an infringement is palpable, a provi- 
sional injunction will not be refused if not at- 
tended with serious injury — Banks v. McDivitt, 
Case No. 961. 

A preliminary injunction restraining defend- 
ant from publishing, in his reprint of a foreign 
encyclopedia, articles therein duly copyrighted 
in America, will be denied, where the injury to 
defendant from its granting would be far great- 
er than the injury to plaintiff by its refusal. — 
Seribner t. Stoddart, Case No. 12,561. 



A preliminary injunction to restrain publica- 
tion of a work alleged to be an infringement wilt 
not be enjoined where defendant is able to meet 
any damages, and there are grave doubts as to 
the validity of plaintiff's copyright, and of the 
infringement complained of. — Miller v. McElroy,^ 
Case No. 9,581; Blunt v. Patten, Id. 1,580. 

AfBdavits evidently intended to be used in a 
case, but not entitled in it, may be read on mo- 
tion for an injunction. — Shook v. Kankin, Case 
No. 12,804. 

A preliminary injunetipn refused where the 
answer denied the equities of the bill for in- 
fringement of a copyright of complainant's edi- 
tion of the Bible, where there was nothing to 
identify the parts copyrighted. — ^Flint v. Jones, 
Case No. 4,872. 

A motion for a provisional injunction for al- 
leged infringement of a copyright of a map will 
be disposed of on the moving papers and an- 
swering affidavits, without a reference to a mas- 
ter.— Smith V. Johnson, Case No. 13,066, 

Temporary injunction to prevent performance 
of a comedy drama entitled "Round the World 
in Eighty Days" denied. — Leech v. Freligh, Case 
No. 8,204a. 

On the question of infringement, complainant 
may read affidavits in rebuttal on motion to dis- 
solve the preliminary injunction. — ^Farmer v. Cal- 
vert Lithographing, Engraving & Map Co., Case 
No. 4,651. 

But complainant cannot read affidavits in re- 
buttal in support of his title on such motion. — 
Farmer v. Calvert Lithographing, Engraving & 
Map Co., Case No. 4,651. 

§ 4T. — Permanent injunction. 

A projected publication will not be protected 
by injunction. — Centennial Catalogue Co. t. 
Porter, Case No. 2,546. 

Equity will not interfere by injunction when 
the amount copied is small and of little value, 
if there is no proof of bad motive. — Lawrence 
V. Dana, Case No. 8,130. 

Where notes are partly original and partlj"" 
copied the former may be published if they can 
be distinguished and separated; otlierwise, the 
whole publication will be restrained. — Lawrence 
V. Dana, Case No. 8,136; Webb v. Powers, Id. 
I 17,323. 

I Before granting an injunction on a charge of 
j infringement, the count will generally refer the 
' matter to a master with instructions to report 
! the extent of the infringement, if any, that 
the court may act on the case. — Story v. Derby, 
I Case No. 13,496. 

An equity suit for infringement will be refer- 
red to a master to examine as to the nature and 
extent of the infringement, though infringement 
i has been established on the principal hearing. — 
Lawrence v. Dana, Case No. 8,136. 

Whore the ease is a proper one for an injunc- 
tion, the court will order it at the time the de- 
cision on the merits is announced, where the- 
piracies are few and of a character easily 
determined without reference to a master; oth- 
erwise, where the charges require extended ex- 
amination. — Lawrence v. Dana, Case No. 8,130. 

Where the defense was that plaintiff's musical 
composition was a copy, with slight additions 
and alterations, of a composition previously pub- 
lished abroad, the decision on {he motion for 
injunction was suspended, and an issue at law 
directed, the defendant being required to keep- 
an account of sales. — Jollie v. Jaques, Case No. 
7,437. 

§48. Account of profits. 

The right to an account does not depend upon, 
the right to an injunction where the copyright 
has expired. — ^Blank v. Manufacturing Co., Case 
No. 1,532. 
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An account of profits may be decreed to the 
owner of a copyrisht as incidental to an injunc- 
tion, but it must be prayed for in the bill, and 
cannot embrace penalties.— Stevens v. Cady, 
Case No. 13,395. 

Substantial damages cannot be allowed where 
the matters charged have not prejudiced com- 
plainant.— Chase V. Sanborn, Case No. 2,628. 

Commissions received from sales of a pirated 
map are profits to be accounted for by the com- 
mission merchant selling tiiem. — Stevens v. Glad- 
ding, Case No. 13,399. 

§ 49. — ^ Hearing. 

The allowance of a jury, to settle at law the 
question of infringement arising in a suit in 
equity, is not a right, but rests in the sound 
discretion of the court. — ^Pierpont v. Fowle, Case 
No. 11,152. 

CORONERS. 

§ 1. Bnties and liabilities. 

The coroner is net bound to put in writing the 
effect of the evidence given upon an inquisition, 
unless the offense be found to be murder or 
manslaughter, and for false statements in other 
cases he is not liable.— United States v. Faw, 
ease No. 15,077. 



CORPORATIONS. 

I. INCORPORATION AND ORGANIZA- 
TION. 

§ 1, Classes of corporations. § 2, Power to 
incorporate. § 3, Constitutional provisions. 
5 4, Special charters or acts. § 5, General 
laws. § 6, Defective incorporation or or- 
ganization. § 7, Prescription. § S, De facto 
corporations. § 9, Acts of corporators and 
promoters. 

M. CORPORATE EXISTENCE AND FRAN- 
CHISE. 

5 10, Evidence of corporate existence. § 
11, Estoppel to allege or deny corporate ex- 
istence. § 12, Amendment of cbarter or acts 
of incorporation. § 13, Repeal of charter. 

HI. CORPORATE NAME AND BY-LAWS. 
§ 14, Name. § 15, By-laws. 

IV. CAPITAL STOCK AND DIVIDENDS. 
§ 16, Nature and amount of capital and 
shares. § 17, Subscription to capital stock- 
Contract of subscription in general. § 18, 
SubscrFption obtained by misrepresen- 
tation. § 19, Conditional subscriptions. 

§ 20, Calls or assessments on unpaid 

subscriptions. § 21, Actions on subscrip- 
tions. § 22, Forfeiture of unpaid shares. 

§ 23, Issues of certificates. § 24, Transfer of 
shares. § 25, Dividends. 

y. MEMBERS AND STOCKHOLDERS. 

§ 26, Bights and liabilities as to corpora- 
tion. § 26a, Meetings. § 27. Suing or defend- 
ing on behalf of corporation— Right to sue 

or defend in general. § 28, Grounds of 

action or defense. § 29, Refusal of cor- 
poration or officers to act § 30, Who 

entitled to sue or defend. § 31, Parties. 

§ 32, Liability for corporate debts and acts. 
§ 33, Actions to enforce liability. 

VI. OFFICERS AND AGENTS. 

§ 34, Election and qualification. § 35, Au- 
thority and functions. § 36, Rights, duties, 
and liabilities as to corporation and its mem- 
bers. § 37, Liability for corporate debts and 
acts. 
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VIL CORPORATE POWERS AND LIA- 
BILITIES. 

§ 38, Extent and exercise of powers in gen- 
eral. § 39, Representation of corporation by 
officers and agents. § 40, Property and con- 
veyances, i 41, Contracts and indebtedness 

— Capacity to contract in general. § 42, 

Contracts before incorporation or organiza- 
tion. § 43, Contracts of employment. §^ 

44, Borrowing and loaning money. § 45, 

Negotiable instruments. § 46, Bonds- 

and mortgages. § 47, Liabilities on con- 
tracts and securities ultra vires. § 48, Civil 
actions — Capacity to sue and be sued in gen- 
eral. § 49, Jurisdiction. § 50, Us& 

of corporate name, § 51, Parties. § 52, 

Process and service. § 52a, Appoint- 
ment of receivers. § 53, Defenses. § 54, 

Limitations. § 35, Appearance. § 

56, Pleading. § 57, Evidence. § 58, 

Judgment. § 59, Execution. § 60,. 

Review. § 61, Costs. § 62, Crimes. 

VIII. INSOLVENCY AND RECEIVERS. 
§ 63, \?hat constitutes corporate insolvency. 

§ 64, Conveyances to officers or stockholders' 
in payment of debts. § 65, Enforcement of 
liabilities of officers and stockholders. § 66, 
Actions by receiver. § 67, Payment and dis- 
tribution. 

IX. CONSOLIDATION. 

§ 68, Assent of stockholders. 

X. DISSOLUTION AND FORFEITURE OP 

FRANCHISE, 

5 69, Insolvency or non-payment of debts. 
§ 70, Suspension of business. § 71, Dissen- 
sions as to management. § 72, JurisdictioDr 
of proceedings. § 73, Proceedings for volun- 
tary dissolution. § 74, Proceedings to en- 
force dissolution. § 75, Collection of assets. 

XL FOREIGN CORPORATIONS. 

§ 76, Status in general. § 77, What are- 
foreign corporations. § 78, Application of 
constitutional provisions. § 79. Power to ex- 
clude, restrict, or regulate. § 80, Enabling 
"-*- «Ti . p-oneral. § 81, Designation of agent 
for service of process. § 82, Meeting of offl- 
ctis. 3 as. Acquiring, holding, and convey- 
ing property in general. § 84, Contracts. § 
85, Actions by or against. 

Defective corporations, see "Partnership," § 5. 

Mandamus, see "Mandamus," § 5. 

Quo warranto, see "Quo Warranto." 

Right 'to salvage compensation, see "Salvasre," 

§ 24. 
Taxation, see "Taxation," § 5. 

Particular classes of corporations. 

See "Buildincr and Loan Associations"; "Col- 
leges and Universities"; "Municipal Corpora- 
tions"; "Railroads," §§ 1-11; "Relisious So- 
cieties." 

Banks, see "Banks and Banking." 

Bridge companies, see "Bridges." 

Insurance companies, see "Insurance," §§ 1-6. 

Mutual benefit assurance companies, see "In- 
surance," §§ 19G-199. 

Telegraph companies, see "Telegraphs and Tele- 
phones." 

Water companies, see "Waters and Water Cours- 
es," § 9. 

I. INCORPORATION AND ORGANIZA- 
TION. 

§ 1. Classes of corporations. 

A corporation is private unless the whole in- 
terest belongs to the government, or it be created 
for the administration of political or municipal 
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power.— Rundle t. Delaware & R. Canal, Case 
No. 12,139. 

% 2. Poxtrer to incorporate. 

Several states may unite in creating the same 
corporation, or in combining several pre-existing 
.corporations into one. — Copeland v. Memphis & 
O- R. Co., Case No. 3,209; Wilmer v. Atlanta 
& R. Air Line Ry. Co., Id. 17,775. 

§ 3. Constitutional provisions. 

A constitutional provision that "the legislature 
shall pass no act of incorporation unless with 
ihe assent of at least two-thirds of each house" 
<Const. Mich. art. 12, § 2) does not prevent the 
creation of an indefinite number of corporations 
Iby one act. — Falconer v. Campbell, Case No. 
4,620. 

% 4. Special charters or acts. 

The acceptance of the charter essential to 
<;onstitute a corporation will be presumed from 
facts consistent only with such hypothesis, with- 
out proof of express declaration. — Dorsey Har- 
vester Revolving-Rake Co. v. Marsh, Case No. 
4,014. 

Whether a charter be a continuation of an 
old corporation or the creation of a new one 
must be decided by the legislaitive intent, and 
not by the conduct of its officials. — ^Bellows v. 
Hallowell & Augusta Bank, Case No. 1,279. 

§ 5. General la-ws 

In Ohio, a corporation cannot be created or 
authorized except in pursuance of a general stat- 
ute.— Griffin V. Clinton Line Extension R. Co., 
Case No. 5,816. 

A certificate of incorporation, in Ohio, filed 
without seals to the name of the corporators, is 
fi nullity,— Griffin v. Clinton Line Extension R. 
Co., Case No. 5,816. 

The original ^certificate or articles of asso- 
-ciation need not be filed in the office of secre- 
tary of sta'te, under 2 Rev. St. Ind. e. 60. A 
copy is sufficient. — Logansport Gas Light & 
Coke Co. v. Knowles, Case No. 8,466. 

In Iowa a corporation for pecuniaiT profit be- 
comes a body corporate as soon as the articles 
of incorporation are duly filed, though it has no 
paid-up capital, and does not file a sworn state- 
ment or procure a certificate au'thorizing it to 
commence business, as required by law. — 
Stokes V. Findlay, Case No. 13,478. 

Certain persons formed a corporation under 
Act Cal. April 11, 1862, and before transacting 
any business, but without a formal disincorpora- 
tion, reincorporated themselves under Act 1S53, 
under which all their business was done. Held. 
that the validitv of their acts must be determined 
■hy Act 1853.— Hyde v. Doe, Case No. 6,069. 

Plaintiffs, in Rhode Island, held not entitled 
±0 sue as a corporation, having failed to pay the 
fee into the state treasury, as required by gen- 
eral law of the state.— Union Horse Shoe Works 
v. Lewis. Case No. 14,365. 

Due organization, in compliance with the stat- 
aite, will be presumed.— Bank of United States v. 
Lyman, Case No. 924. 

§ 6. Defective incorporation or organiza- 
tion. 

Defects in the proceedings for incorporation 
are cured by the subsequent legislative recogni- 
tion of the existence of the corporation. — Kana- 
wha Coal Co. V. Kanawha & O. Coal Co., Case 
No. 7,606. 

§ 7. Prescription. 

There can be no corporate existence by pre- 
scription.— <xriffln V. Clinton Line Extension R. 
Co., Case No. 5,816. 

§ 8. Se facto corporations. 

In Ohio there can be a corporation de facto, 
only when a corporation de jure continues in the 
exercise of its functions after a forfeiture or 



other extinguishment of its franchises.— Griffia 
V. Clinton Line Extension R- Co., Case No. 5,- 
816. 

§ 9, Acts of corporators and promoters. 

Persons who organize a corporation for the 
manufacture of an infringing article are person- 
ally liable for the infringement by the corpora- 
tion.— St. Louis Stamping Co. v. Quinby, Case 
No. 12,240a. 

U. CORPORATE EXISTENCE AND 
FRANCHISE. 

§10. Evidence of corporate existence. 

Letters patent issued under a general law, 
when produced by a corporation to establish its 
existence, will be presumed to have been granted 
in conformity to the requirement of the law, at 
the instance of the corporation, and accepted by 
it. — Dorsey Harvester Revolving-Rake Co. v. 
Marsh, Case No. 4,014. 

§11. Estoppel to allege or deny corpo- 
rate existence. 

A corporation which has attempted to increase 
its capital, filed papers for that purpose, re- 
ceived subscriptions for and sold stock and is- 
sued policies under such increase, is estopped to 
claim that it is not a corporation de jure.— Up- 
ton V. Hansbrough, Case No. 16,801. 

The validity of the incorporation cannot be 
questioned after a party has been impleaded, 
and recognized in decrees made in the cause, as 
a corporation. — Howard v. La Crosse & M. R. 
Co., Case No. 6,760. 

§ 12. Amendment of eliarter or acts of 
incorporation. 

The general power to make amendments to 
existing charters is not taken away by the con- 
stitutional provision (Georgia) prohibiting the 
general assembly to grant corporate powers and 
privileges to any private companies except busi- 
ness companies. — Jones t. Habersham, Case No, 
7,465. 

Construction of resolution of repeal of charter 
containing recitals of fact and designating 
judges to pass upon certain questions. — Lothrop 
V. Stedman, Case No. 8,519. 

In the absence of laws existing at the time tlie 
subscription was made, no fundamental changes 
in the charter can be made without consent of 
aU the stockholders.— Mowrey v. Indianapolis & 
C. R. Co., Case No. 9,891. 

A subscription to stock must be presumed to 
have been made with a view to existing laws 
authorizing fundamental changes in the charter, 
and such changes may be made against the will 
of the minority holders. — Mowrey v. Indianapo- 
lis & C. R. Co., Case No. 9,891. 

Kansas state legislature may amend by special 
act charter of corporation created by territorial 
legislature and continued by constitution. — 
Adams v. Douglas County, Case No. 52. 

"VMiere the charter reserves unconditional pow- 
er to alter or repeal, the legislature may act 
arbitrarily; but otherwise where reservation is 
made for "misuse or abuse."— Baltimore v. 
Pittsburgh & C. R. Co., Case No. 827. 

The original subscribers to a corporation are 
bound by the alterations of a charter made 
with the consent of the corporation.— Chesa- 
peake & O. Canal Co. t. Robertson, Case No. 
2,652. 

Where two corporations were created by ad- 
jacent states with the same name, held, that 
subsequent acts of the two states uniting their 
interests did not merge their separate corpo- 
rate existence. — Farnum v. Blackstoue Canal 
Corp., Case No. 4,675. 

§ 13. Repeal of cliarter. 

The legislative repeal of a charter, where the 
right of repeal is reserved therein, or by ge*- 
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€ral statute, cannot be reviewed by the courts 
unless the power is exercised so wantonly and 
causelessly as palpably to violate the princi- 
ples of natural justice.— Lothrop v. Stedman, 
Case No. 8,519. 

The legislature may appoint a trustee to take 
the assets and manage the affairs of a corpo- 
lation whose charter has been repealed.— Loth- 
rop V. Stedman, Case No. 8,519. 

The legislature has the" po'sver to appoint a 
trustee to take the assets and manage the af- 
fairs of a corporation pending au investigation 
to determine whether the charter should be re- 
pealed, where the power of repeal is reserved 
in the charter.— Lothrop v, Stedman, Case No. 
S,519. 
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It is no ground for setting aside the subscrip- 
tion to corporate stock that defendant did not 
understand he was liable to installments on 
the stock.— Chesapeake & O. Canal Go. v. Du- 
lany, Case No. 2,647. 

A withdrawal of subscriptions to enable the 
subscribers to establish a rival company will 
not relieve them from liability.— Brewers' Fire 
Ins. Co. V. Clauson, Case No. 1,851. 

Money paid in partial performance of a sub- 
scription for an illegal increase of capital stock, 
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^ 14. Name. 

A court of equity will enjoin the unlawful use 
■of the name of one corporation by another. — 
Newby v. Oregon Cent. Ky. Co., Cases Nos. 10,- 
144, 10,145. 

A bondholder of a corporation who sues to 
prevent another party from wrongfully using 
the corporate name must join the corporation 
ns plaintiff, but, if it refuses to be so joined, 
may make it a defendant.— Newby v, Oregon 
Cent. Ky. Co., Case No. 10,144. 

A bondholder of a corporation, having a lien 
on its lands, may sue to enjoin another corpora- 
tion from using the corporate name to wrong- 
fully obtain such lands. — Newby v- Oregon 
-Cent. Ry. Co., Cases Nos. 10,144, 10,145. 

^15. By-laws. 

A by-law, adopted by the directors, and not 
Tjy the incorporators, where two-thirds* were 
present as required by the charter, is a nul- 
lity.— Thayer V. Herrick, Case No, 13,868. 

A by-law authorizing the directors "to take 
•care of the interests and manage the concerns 
-of the corporation" does not import an inten- 
tion to delegate to the directors the power to 
lay assessments.— Ex parte Winsor, Case iSo. 
17,884. 

A by-law adopted by the board of directors, 
providing how special meetings of the board 
shall be called, does not affect third persons 
■dealing with the corporation. — Samuel v. Hol- 
laday, Case No. 12,288. 

XV. CAPITAIi STOCK AND DIVI- 
DENDS. 

Assessment of stockholders by assignee in 
bankruptcy, see "Bankruptcy," § 292. 

§ 16. Nature and amount of capital and 
sliares. 

The grant of authority to increase stock at 
the discretion of the stockholders does not give 
the directors power to make such increase. — 
Payson v. Stoever, Case No. 10,863. 

The requisite assent of the stockholders may 
be shown by their conduct and acquiescence. 
No formal assent is necesary. — ^Payson v. Stoe- 
ver, Case No. 10,863. 

§ 17. SnTjscription to capital stock— Con- 
tract of snliscription in general. 

The officers of a corporation cannot, as 
against creditors, relieve a subscriber from his 
unpaid subscription. — In re Bachman, Case 
No. 707. 

A subscription to stock is not invalidated by 
a statutory amendinent transferring from the 
stockholders to the directors the power to in- 
crease the stock, and an increase made in pur- 
suance thereof.— Payson v. Withers, Case No. 
10,864. 



Md recoverable, though the parties were in 
pari delicto.— Knowlton v. Congress & Empire 
Spring Co., Case No. 7,903. 

An illegal subscription to stock may be rati- 
fied under a subsequent statute authorizing the 
ratification. — Putnam v. New Albany, Case No. 
11,481. 

§ 18. Snl>seription o"btained T>y mis- 
representation. 

Statements made by the agents of a com- 
pany at the time of soliciting subscriptions can- 
not change the stockholder's liability on his 
subscription.— Payson v. Withers, Case No. 10,- 
864. 

A contract to take stock in a corporation, in- 
duced by fraudulent representations of its of- 
ficers, is not void, but only voidable at the 
option of the stockholder.- Farrar v. Walker, 
Case No. 4,679. 

A contract to purchase shares, induced by 
fraudulent representations or concealment of 
the company's agent, is not void, but only void- 
able, and the contract must be repudiated 
promptly on discovering the fraud, or it will 
be held binding as to creditors.- Upton v. En- 
glehart. Case No. 16,800; Same v. Jackson, Id. 
16,802. 

Though a subscription be obtained by fraud, 
the stockholder may waive it by assuming its 
advantages.— National Park Bank v. Nichols, 
Case No. 10,047. 

The claim of a person to be relieved against 
a contract for the purchase of stock may be 
based upon fraudulent representations of the 
company's agent concerning the laws of anoth- 
er state, and the provisions of^the charter of 
the company granted therein. — IJpton v. Englc- 
hart, Case No. 16,800. 

§ 19. — Conditional subscriptions. 

A conditional subscription may be reduced or 
modified, according to the terms of the condi- 
tion, while the corporation is solvent. — Putnam 
V. New Albany, Case No. 11,481. 

Subscriptions to stock pledged upon a circu- 
lated paper, conditional upon a specified amount 
being pledged, are binding contracts so soon as 
the condition is performed. — Brewers' Fire Ins. 
Co. V. Clauson, Case No. 1,851. 

The nonperformance of a condition upon 
which a subscription was to be binding is no 
defense, where the withdrawal of the subscrip- 
tion prevented such performance. — Brewers* 
Fire Ins. Co. v. Clauson, Case No. 1,851. 

§ 20. <— • Calls or assessments on nnpaid 
subscriptions. 

A corporation, while solvent, may buy in and 
retire a portion of its capital stock without re- 
lieving other stockholders from their liability 
to calls on their unpaid stock.— In re Republic 
Ins. Co., Case No. 11,704. 

Unpaid subscriptions to the capital stock of 
a corporation are assets applicable to the pay- 
ment of corporate debts, which the corporate 
authorities may call in for corporate purposes. — 
Myers v. Seeley, Case No. 9,994. 

But creditors cannot interpose unless the cor- 
I poration is without other assets to meet its ob- 
l ligations.— Myers v, Seeley, Case No. 9,994. 
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A stockholder is liable for interest on a call 
from the time it is payable. — Upton t. Burn- 
ham, Case No. 16,799. 

Construction of provision in articles of asso- 
ciation in relation to assessments upon stock- 
holders and the method of payment,— TVilbur 
V. Stockholders, Case No. 17,63G. 

An assessment is necessary to the liability 
of a subscriber to stock in an incorporated com- 
pany.— Chandler T. Siddle, Case No, 2,594. 

In New York, a receiver appointed under a 
judgment creditors' bill may recover unpaid 
subscriptions to the capital stock without a 
previous call by the corporation. — Winans v. 
aicKean R. & Nav. Co., Case No. 17,862. 

A court of equity, at the instance of credit- 
ors, will exercise for a debtor corporation the 
rijrht to call for payment of stock subscriptions. 
— Marsh v. Burroughs, Case No. 9,112. 

§ 21. — Actions on subscriptions. 

In an action for an unpaid subscription to 
stock, the stockholder, who has exercised rights 
as such, cannot deny the existence of a cor- 
ijoration. — Rockville & W. Turnpike Road v. 
Van Ness, Case No. 11,986. 

In an action for an unpaid subscription to 
stock, plaintiff need not show that the man- 
agers were elected by a majority of votes. — 
Rockville & W. Turnpike Road v. Van Ness, 
Case No. 11,980. 

The corporation need not resort to a sale of 
the shares of a stockholder to enforce his sub- 
scription, but may maintain an action against 
him.— Rockville & W. Turnpike Road v. Jlax- 
vell, Case No. 11,985. 

Unpaid subscriptions to capital stock are cor- 
porate property, constituting a trust fund which 
can be reached by the creditors in a court of 
equity.— Marsh v. Burroughs, Case No. 9,112. 

In a suit by a judgment creditor to enforce 
payment of stock subscriptions, defendants can- 
not question plaintiff's judgment except for 
fraud or collusion. — Marsh v. Burroughs, Case 
No. 9,112. 

An agreement by the corporation to receive 
depreciated stock in other companies at its par 
value in payment of subscriptions is no defense 
to a suit against other stockholders on their 
subscriptions. — Swatara R. Co. v. McKim, Case 
No. 13,681. 

A stockholder is estopped, by retention of his 
stock and participation in profits, from repudi- 
ating his subscription for irregularities in the 
increase of the capital stock. — Payson v. With- 
ers, Case No. 10,864. 

Installments due by subscribers to the Ches- 
apeake & Ohio Canal may, under the Virginia 
statute, be recovered on motion, with costs. — 
Chesapeake & 0. Canal Co. v. Poor, Case No. 
2,651. 

The original subscription book Itdd prima 
facie evidence of the genuineness of the sub- 
scriptions, and that they were made bj' per- 
sons duly authorized. — Rockville & W. Turn- 
pike Road V. Van Ness, Case No. 11,986. 

The fact that a subscriber was appointed by 
the stockholders, and had acted as one of the 
managers of the corporation, is prima facie 
evidence of an admission on his part of the 
existence of the corporation. — Rockville & W. 
Turnpike Road v. Van Ness, Case No. 11,986. 

§ 22. — ' Forfeiture of -unpaid sJhares. 

Forfeiture of stock for nonpayment of call 
defeats right to recover on note for previous un- 
paid assessment. — Ashton r. Burbank, Case 
No. 582. 

§ 23. Issne of certificates. 

The president of a turnpike company, with- 
out the authority of the directors, held to have 
no power to issue certificates of stock without 



consideration. — Holbrook v. Fauquier •& A. 
Turnpike Co., Case No. 6,591. 

Every person connected with a company 
which issues certificates for paid-up stock, when 
the money or value has not been paid, is liable 
therefor.- Foreman v. Bigelow, Case No. 4,934. 

Shares issued to the director of a mining 
company, 'as paid-up stock, in payment of land 
greatly overvalued, are to be considered as 
paid-up shares in the hands of an innocent pur- 
chaser in the open market.— Foreman v. Bige- 
low, Case No. 4,934. 

An agreement between the incorporators of 
a company and its directors for the issue of 
full-paid stock for property conveyed to the 
company, in the absence of fraud, is binding. — 
Phelan v. Hazard, Case No. 11,068. 

Where, to the public, a company has all the 
external indicia of being a corporation, a stock- 
holder, when sued for a balance due on his 
stock, cannot deny the authority of tlio com- 
pany to issue such stock, or his liability there- 
under.— Upton T. Burnham, Case No. 16,798, 

Purchasers or holders of stock issued un- 
der proceedings regularly taken for an inerease^ 
of capital cannot, as against the corporation or 
its creditors, deny the validity of such proceed- 
ings, or of the stock so issued.— Upton v. Jack- 
son, Case No. 16,802, 

A charter provision requiring a corporation 
to take securities for stock sold up to a cer- 
tain amount does not prohibit it from selling 
stock above such amount upon other terms or 
without security, — Upton v. Hansb rough. Case 
No. 16,801. 

A sale of stock by the directors at a loss rate- 
than that fixed in the charter is unlawful and 
void.— Sturges v. Stetson, Case No. 13,568. 

A bona fide purchaser of stock illegally issued 
by directors at less than the charter price may 
rescind his contract, and recover from his ven- 
dor, who participated in the illegal issue of the 
stock, the money paid. — Fosdick v. Sturges, Case 
No. 4,956. 

In a suit for the repayment of the amount 
paid for stock alleged to have been illegally is- 
sued, an injunction will not be granted restrain- 
ing defendant from disposing of so much of its 
property as would indemnify plaintiff, where the- 
moneys received from a sale of the stock had not 
been kept separate.— Whelpley v. Brie Ry. Co.^ 
Case No. 17,504. 

§ 24. Transfer of sliares. 

A by-law prohibiting a transfer of stock by 
one indebted to the corporation is not in viola- 
tion of the Missouri law. — ^In re Bachman, Case^ 
No. 707. 

An unpaid subscription for which the subscrib- 
er's notes have been taken is a "debt," within 
the meaning of the by-law. — ^In re Bachman, 
Case No. 707, 

A sale of stock in the treasury to a trustee on 
credit approved by tlie board of trustees is a 
valid sale, — ^iloran v, Strauss, Case No, 9,787. 

Under a charter authorizing a corpoi-ation to- 
make by-laws for the management of its prop- 
erty, the regulation of its affairs, and the trans- 
fer of its stock, and providing that stock shall 
be transferable in such manner as shall be pre- 
scribed by the by-laws, the company has the- 
power to provide that no transfer of stock shall 
be made upon its books until after the payment 
of all indebtedness to the company due from 
the person in whose name the stock stands on its 
books. — ^Pendergast v. Bank of Stockton, Cas& 
No. 10,918. 

The delivery of stock to an officer of the com- 
pany, with a request to transfer it, is not suffi- 
cient to pass the legal title, where by its terms- 
it is transferable only on the company's books. — 
Brown v. Adams, Case No. 1,986, 
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The provision that stock is transferable only 
on the books of the company is waived by en- 
tering the name of the transferee upon the 
books, and the company is thereby estopped 
from claiming against the original stockholder. — 
Upton v. Burnham, Case No. 16,799. 

A corporation is bound to use proper diligence 
to protect every one from unauthorized trans- 
fers of its stock, and is liable for loss sustained 
bv reason of the negligence of its officers there- 
in.— Lowry V. Conamereial & Farmers' Bank, 
Case No. 8,581. 

The assignee of stock is liable for the amount 
unpaid thereon, though he relied upon the rep- 
resentations of his assignor and an officer of the 
company that the stock was fully paid for. — 
Myers v. Seeley, Case No. 9,994. 

A purchaser of stock, taking an assignment in 
blank, may nevertheless be liable for future as- 
sessments.— TJpton V, Burnham, Case No. 16,- 
798. 

If the company accepts as a stockholder a per- 
son to whom stock has been transferred in blank, 
he becomes liable as a. stockholder, and the 
original stockholder is released.— Upton v. Burn- 
ham, Case No. 16,799. 

The decree of a court of equity transferring 
stock held in the name of a trustee to his suc- 
cessor held a full protection to the corporation 
against a claim of an innocent purchaser after 
tlie decree and the assignment thereunder.— 
Sprague v. Cocheco Mfg. Co., Case No. 13,249. 

The purchaser of a certificate of stock, who 
surrenders it, and has one issued to himself, and 
his own name entered upon the stock books, be- 
comes subrogated to the rights and assumes the 
liabilities of an original subscriber-— Upton v. 
Hansbrough, Case No. 16,801. 

§25. Dividends. 

In deciding whether a dividend was rightfully 
made, the transaction must be viewed from the 
standpoint of that time, and not in the light 
ojf subsequent events. — jMain v. Mills, Case 
No. 8.974. 

The officers of a moneyed corporation have 
no right to make a dividend unless there are 
actual profits over and above all losses. — Main 
V. MUls. Case No. 8.974. 

An officer ie bound 'to know the condition of 
the corporation's affairs, and he has no right 
to receive a dividend unless it is earned. — 
Main v. Mills. Case No. 8,974. 

Preferred stock certificates issued by a rail- 
road company construed as to the conflicting 
rights of holders of common and preferred 
stock to net earnings. — ^Bailey v. Hannibal & 
St. J. R. Co., Case No. 736. 

V. MEMBERS AND STOCKHOMJEBS. 

Effect of bankruptcy of corporation on liability 
of stockholders, see "Bankruptcy," § 205. 

Jurisdiction of suit by stockholder, see 
"Courts," §§ 44, 45. 

Removal of proceedings against stockholder to 
federal court, see "Removal of Causes," § 2. 

§ 36. Riglits and Kabilities as to cor- 
poration. 

A purchaser of stock in the hands of a 
pledgee, standing on the corporate books in 
his name, who. without obtaining any evi- 
dence of title, immediately pledges it to such 
pledgee, cannot maintain a suit as a stockholder. 
—Da Ponte v. Louisiana State Lottery Co., 
Case No. 3,569. 

The provision of a by-law requiring trans- 
fers of stock to be made upon its books may 
be waived by the company, and, where waived 
at the request of the purchaser, or with his as- 
sent, he becomes liable as sl stockholder,— Up- 
ton V. Burnham, Case No. 16,798. 
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A person who has no shares standing in his 
name on the books is not a stockholder, though 
he holds certificates which he has purchased 
from others, in whose name they stand, and 
the corporation has wrongfully refused to al- 
low a transfer.— Heath v. Erie Ry. Co., Case 
No. 6.306. 

Slight evidence of mutual recognition of the 
relation of stockholder will establish the legal 
position and liability. — Upton v. Burnham,. 
Case No. 16,798. 

The ownership of stock does not give the 
stockholder any legal estdte in the property of 
the corporation. — Morgan v. Railroad Co., Case 
No. 9,806. 

Tlie ownership of stock does not give the 
stockholders any title to the property of the 
cornoration. — Sala v. New Orleans, Case No. 
12,246. 

The shareholder must examine his certifi- 
cate, and ascertain his actual , position and 
liability.— National Park Bank v. Nichols, Case 
No. 10.047. 

An unauthorized assessment of the same 
amount as a dividend previously declared, 
made payable on the same day, cannot be col- 
lected out of such dividend, without consent 
of the stoclcholder.- Ex parte Winsor, Case 
No. 17,884. 



Under Act Mass. March 3,^1809, t>roviding 



that the "corporation may 



at any 



legal meeting called for that purpose, assess' 
each share, etc., the power to assess cannot 
be delegated to the directors.— Ex parte Win- 
sor, Case No. 17.884. 

The exception in the charter of the right 
to call on unpaid stock in case "of losses ex- 
ceeding the means of the corporation" does not 
limit the right of the company or court to an 
assessment for payment of losses only. — ^In re 
Republic Ins. Co., Case No. 11,704. 

Holders of newly-issued stock, if in a ma- 
jority, may revoke a delegated authority to of- 
ficers to lease the property of the corporation. 
—Pond V. Vermont Val. R. Co., Case No. 11,- 
264. 

A lease of the mine, made by a mining cor- 
poration to the minority stockholders, to with- 
draw control from the board of directors about 
to be elected, and to perpetuate the control of 
the minoritj', will be canceled on a bill filed by 
the corporation. — Mahony Min. Co. v. Bennett, 
Case No. 8.969. 

The equitable owner of stock who permits 
the holders of the legal title to manage the 
affairs of the corporation is estopped by their 
acts as to innocent persons. — Western Division 
of Western N. 0. R. Co. v. Drew, Case No. 
17.433. 

A corporation cannot be called to account by 
stockholders or creditors for an error of judg- 
ment in clioosing between remedies deemed 
equally effective.— Newby v. Oregon Cent. Ry. 
Co., Case No. 10,145. 

A corporation which has conveyed its prop- 
erty in trust to secure a debt is a necessary 
party to a suit to vindicate its rights in re- 
spect to such property as against a wrong- 
doer.— Samuel V. Holladay, Case No. 12,288. 

A preliminary injunction will not be granted 
on bill by stockholder against corporation, 
where there is no question of forfeiture of 
charter, but only erroneous administration of 
corporate faculties.- Camblos v. Philadelphia 
& R. R. Co., Case No. 2,331. 

The vendee need not be made a party to. 
a bill by stockholders to enjoin an alleged 
fraudulent sale by a corporation.— Abbot v. 
American Hard-Rubber Co., Case No. 9. 

In a suit by stockholders against the com- 
pany to preserve its property, which is being 
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sacrificed by the fraud of its officers, other 
persons cannot intervene unless they show an 
interest as stockholders, or fraud and collusion 
between complainants and defendant.— Forbes 
V, Memphis, JE3. P. & P. R. Co., Case No. 4,- 
926. 

See, also, ante, §§ 17-22, 2o. 

i26a. Meetings. 

An order that an annual meeting be called 
in December, and on such day in that month 
as the board should determine, is not valid, 
under a by-law fixing the month of June, "or 
at such other time as the directors mav order." 
—Pond V. Vermont Yal. K. Co., Case No. 11,- 
26i. 

An irrevocable power of attornej' or prosy 
to vote upon stock held not contrary to public 
policy.— Brown v. Pacific Mail S. S. Co., Case 
No. 2,025. 

A meeting- of stockholders without notice is 
invalid.- In re St. Helen Mill Co., Case No. 
12,222. 

The person holding stock for the common 
interest of himself and associates will be re- 
strained in equity from voting it in riolation of 
the orders of an executive committee, appoint- 
■ed by the joint owners of the stock under a 
contract by which it is held for the common 
good.— Wiggins v. European & N. A. Ry, Co., 
Case No. 17,626. 

See, also, post, § 34. 

§ 27. Suing: or defending on behalf of 
corporation — ^Rigkt to sne or de- 
fend in general. 

Stockholders may sue at law or in equity 
for the protection of their rights as such, and 
to preserve the corporate property from un- 
lawful diversion by its officers.- Forbes v. 
Memphis, B. P. & P. R. Co., Case No. 4,926. 

Bill by stockholders to impeach judgment 
•against corporation dismissed without prej- 
udice.— Atkins V. Steacy, Case No. 605. 

Receiver appointed at the suit of stockholders 
in an action by one corporation against anoth- 
■er, where certain persgns, who are directors 
in both companies, are about to discontinue 
the action in favor of the one in which they 
have the greater interest. — Hazzard v. Credit 
Mobilier, Case No. 6,289. 

f 28. Grounds of action or defense. 

A stockholder may sue to enjoin the collec- 
tion of a tax against the corporation, making 
the directors parties defendant to the bill. — 
"Woolsey v. Dodge, Case No. 18,032, 

On a bill filed against the state auditor and 
•a trust company by a stockholder, a citizen of 
another state, an injunction was granted 
against the collection from the trust company 
■of an alleged unconstitutional tax,— Foote v. 
Linck, Case No. 4,913, 

•§ 29. Refusal of corporation or offi- 
cers to act. 
When a corporation refuses to bring a suit 
in a proper case in a controversy between 
■classes of stockholders, a stockholder mav 
Isring such suit,— Wheeling v. Baltimore, Case 
No. 17.502. 



the bill shows that the corporation refused to 
protect or redress the same.— Newby v. Oregon 
Cent. Ry, Co., Case No. 10,145, 

A stockholder cannot sue in equity for relief 
against an injury done or threatened to the 
corporation in which he is a stockholder, with- 
out averring that the corporation or its officers 
are derelict in their duties,— Morgan v. Rail- 
road Co., Case No. 9,806. 

Where the bill sets out acts ultra vires, which 
are frauds on the stockholders, plaintiff need 
not aver an application to and refusal bv the 
corporation or its officers to bring the suit.— 
Heath v. Erie Ry. Co., Case No, 6,306. 

Such request and refusal need not be shown 
where the corporation is under the control of 
defendants, who must be sued,— Heath v. Erie 
Ry. Co., Case No. 6,306. 

The joinder of a person who is not a stock- 
holder is good ground of demurrer to the whole 
bill.— Heath v. Erie Ry, Co,, Case No. 6,306. 

One stockholder in a corporation can main- 
tain a suit, for the benefit of all, to enjoin the 
collection of illegal taxes, when the board of 
trustees refuse to do so.~Forbes t. Gracey, 
Case No. 4.924. 

Tlie stockholder has no adequate remedj' at 
law in such a case,— Forbes v. Gracey, Case 
No. 4.924. 

It is unnecessary, in such a suit, to make all 
the stockholders, or even the directors, parties. 
—Forbes v, Gracey, Case No. 4,924. 



When the directors fraudulently and by col- 
lusion refuse to institute a suit in the case of 
<iu injui-y to the corporate property, or when 
they are the wrongdoers, a stockholder may 
maintain a bill in equity.— Smith v. Poor, Case 
No, 13,093. 

Where a corporation refuses to take steps to 
protect its rights, threatened with injury, a 
stockholder may maintain a bill to restrain 
the commission of the act,— Samuel v. Holla- 
day, Case No. 12,288. 

A stockholder or creditor cannot maintain 
a suit for injury to the corporate rights, unless 



§ 30. ~^ WTio entitled to sue or de- 
fend. 
A contract of the corporation cannot be at- 
tacked as unauthorized, by a stockholder whose 
stock was derived from persons who had long 
acquiesced in such contract, and received profits 
thereunder,— Da Ponte v, Louisiana State Lot- 
tery Co,, Case No. 3,569. 

§ 31. — Parties. 

Stockholders may come in as defendants to 
suit against company to be relieved from fraud 
perpetrated by officers of company in transac- 
tion in question,— Bayliss v. Lafayette, M. & 
B, Ry. Co., Case No, 1,140. 

Stockholders may come in to take the benefit 
of the proceedings and decree in a suit by an- 
other stockholder against the company to pre- 
serve its property, but not to oppose and nullifv 
them.— Forbes v, Memphis, E. P, & P. R. Co!, 
Case No. 4.920, 

§ 32. Iiiability for corporate debts and 
acts. 
Circumstances which make a shareholder lia- 
ble for previously contracted debts, and eilfect 
of misrepresentations by agent.— National Park 
Bank v. Nichols, Case No. 10,047. 

A stockholder is not exonerated individually 
from debts consequent on a lawful act against 
which he objected and protested, unless he 
seasonably sells out or withdraws as a mom- 
ber.— Sumner v, Marey, Case No. 13,609. 

The mere fact that a person has become a 
shareholder as a party to a scheme which is 
ultra vires will not relieve him from liability 
as a contributory, if the shares can be con- 
sidered as legally existing. — Foreman v. Bige- 
low, Case No. 4,934. 

Stockholders are not entitled to any share of 
the capital stock, nor any profits, until the 
debts of the corporation are paid, and a creditor 
may pursue the property of the corporation into 
whose possession, save that of a bona fide pur- 
chaser, it may be transferred, — Union Nat. 
Bank v. Douglass, Case No. 14,375. 

If a shareholder assumes the benefits and ad* 
vantages of a partner, he cannot, when called 
upon to respond for the contracts of the cor- 
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poration, deny his liability. ~ National Park 
Bank v. Nichols, Case No. 10,047. 

St. Mass. 1821, c. 28, relating to the indi- 
vidual liabilities of stockholders, applied, not 
only to debts in a strict sense, but liabilities 
incurred by the corporation. — Carver v. Brain- 
tree Mfg. Co., Case No. 2,485. 

A special remedy given by statute against 
stoclcholders, for the debts of the corporation. 
hdd exclusive of all other remedies, legal and 
equitable. — ^Haskins v. Harding, Case No. 6,- 
196a. 

Under a general law limiting stockholders' 
liability to unpaid balances due on shares, and 
a charter providing that balances over 40 per 
cent, shall not be called for unless with the as- 
sent of three-fourths of the stockholders, a 
stockholder is not liable to a creditor until his 
balance over 40 per cent, has been called for 
by a vote of three-fourths of the stockholders. 
—Louisiana Paper Co. v. Waples, Case No. 8,- 
540. 

The withdrawal of any portion of the capital 
by a stockholder renders him liable under Rev. 
St. Me. 1857, c. 46, § 24, for corporate debts 
to the amount so withdrawn. — McKay v. Hill, 
Case No. 8,845. 

' The surrender by a stockholder of shares, and 
receiving ,in exchange therefor the stock of 
another corporation, that he originally paid for 
his shares, on the receipt of unearned divi-" 
dends, or the surrender of shares in exchange 
for corporate notes which are subsequently paid, 
operates as a withdrawal of capital. — McKay 
V. Hill, Case No. 8,845. 

The subscription to stock cannot be rescinded 
so as to affect the rights of creditors while the 
corporation is insolvent. — Putnam v. New Al- 
bany, Case No. 11,481. 

A transfer of shares in a failing corporation, 
made for the purpose of escaping liability to 
creditors, is void as to such creditors -and other 
shareholders. — ^Johnson v. I/aflin, Case No. 7,- 
393. 



The measure of liability of stockholder?, at 
whatever time they became such, held to be 
that fixed by the charter, and which could not 
be increased by any subsequent act of the state 
not assented to by the corporation. — Steacy v. 
Little Rock & Ft. S. R. Co., Case No, 13,329. 

In Iowa, the members of a corporation for 
pecuniary profit become subject to thd statutory 
penalties and liabilities as soon as the articles of 
incorporation are filed, though no capital is paid 
up, nor a sworn statement filed, or certificate 
procured; but the members are not liable as 
partners.— Stokes v. Findlay, Case No. 13,478. 

§ 33. Actions to enforce lialiility. 

Under the Missouri statutes, the remedy of 
a judgment creditor of an insolvent manufac- 
turing and business corporation to enforce the 
personal liability of stockholders is by suit, and 
not by motion. — Haskins v. Harding, Case No. 
6,196. 

A condition that the creditor shall sue the 
corporation within one year after the debt be- 
comes due is not fulfilled by the commence- 
ment of a suit within such time in the, state 
court, in which the creditor took a nonsuit, fol- 
lowed by a suit in the federal court more than 
a year after the debt fell due.— Haskins v. 
Harding, Case No, 6,196. 

False and fraudulent statements as to the 
condition of the company and the nonassessa- 
bility of. its stock, inducing. its purchase, consti- 
tute no defense as against the creditors of the 
company. — Upton v. Hansbrough, Case No. 16,- 
801. 

The limitation of one year does not apply to an 
action on such liability, under Rev. St. Me. 1857, 
c. 46, § 24.— McKay v. Hill, Case No. 8,845. 
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The members of a corporation are not bound 
in their individual capacity by a recovery in aa 
uncontested suit against it in another state, 
where they had no notice and opportunity to de- 
fend. — Sumner v. Marcy, Case No. 13,609. 

A decree against stockholders for aepro rata 
contribution to pay the debts of the company- 
is several, and action will lie thereon against one- 
stockholder.— Bank of Circleville v. Iglehart^ 
Case No, 860. 

In a suit by a creditor of a corporation to- 
reach a fund which has been distributed among- 
its stockholders, all the stockholders need not 
be made parties, the impossibility of bringing all 
before the court being sufficient to dispense with 
the ordinary rule of making all persons in inter- 
est parties.— Wood v. Dummer, Case No, 17,944. 

Where an illegal subscription to stock was 
made, a bill alleging such subscription should 
aver the ratification, but an omission is cured 
by the answer putting the question of ratifica- 
tion in issue. — ^Putnam v. New Albany, Case No.. 
11,481. 

VX. OFFICERS AND AGENTS. 

See, also, post, § 39. 

Admissions by ofiicers as evidence, see "Evi- 
dence," § 34. 



§ 34. Election and qnalificatiou. 

The regularity of corporate elections and the- 
title to corporate offices may be inquired into by 
a court of equity, when necessary to complete 
justice in a pending suit. — Pond v. Vermont Val, 
R. Co., Case.No. 11,264. 

An election of officers by minority stockhold- 
ers, effected by the exclusion of other ' share- 
holders by a court having jurisdiction, is legal. 
-Brown v. Pacific Mail S. S. Co., Case No. 
2,025. 

The mortgagor of stock is entitled to vote upon 
it at the election of directors, and a court of 
equity will enforce such rights. — Vowell v. 
Thompson, Case No, 17,023. 

A corporation which has purchased its own 
stock cannot vote upon the same in an election 
of directors by a trustee in whose name it is- 
held. — United States v. Columbian Ins. Co., Case 
No. 14,840. 

Under Code Or. 661, the president or secretary^ 
can be elected only by the board of directors. — 
In re St. Helen Mill Co., Case No. 12,222. 

A decision declaring an election of officers ille- 
gal and void, is meffectual until decree entered, 
and until then their acts are binding though they- 
had notice of the decision. — ^Anglo-Californian. 
Bank v. Mahoney Min. Co., Case No. 392. 

Directors de facto are to be considered, prima 
facie, as directors de jure.— Rockville & W. 
Turnpike Road v. Van Ness, Case No. 11,9B6. 

Individual bankruptcy of a stocliholder and 
officer of a corporation does not incapacitate him 
to act as such, though by-laws require officers, 
to be stocltholders.— Atlas Nat. Bank v, F. B. 
Gardner Co., Case No. 635. , 

§35. Antliority and functions. 

Special meeting of directors may be called at 
a place other than the principal office of the- 
corporation, where the place of meeting is not 
prescribed by the by-laws. — Corbett v. Wood- 
ward, Case No. 3,223. 

Proceedings of the board of directors at a 
special meeting not called in the manner pre- 
scribed by the by-laws may be subsequently rati- 
fied by the corporation.~SamueI v. Holladay, 
Case No. 12,288. 

The president of a corporation cannot sue in. 
his own name for injuries done to him, as such 
officer, and as a stockholder and creditor.- Dono- 
van T. Dean, Case No. 3,992. 
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The treasurer of a corporation, having general 
authority to pay debts and borrow money, may 
give his consent to a transaction by which a 
selling agent assumes and pays a debt due an- 
other. — Bradley v. Rithardson, Casfe No. 1.78G. 

A casliier. holding the proceeds of corporate 
property sold by him, is deemed the agent of 
the managing board, and not of the stockholders. 
— Brown v. Adams, Case No. 1.980. 

§ 36. Rights, duties, and liaTiilitxes as to 
"corporation and its members. 

A director will not be allowed to secure to 
himself, as a creditor, any advantage over other 
stockholders or creditors, though he acted in 
ignorance of the affairs of the corporation. — Cor- 
bett V. Woodward, Case No. 3,223. 

The president of a corporation, who has be- 
come liable for a loan to the company, will not 
be restrained from selling collaterals to reim- 
burse him to the extent of moneys actually re- 
<-eived by the company, because he has retained 
■excessive commissions for securing and guaran- 
tviug such loan.— Trust Co. v. Weed, Case No. 
14,207a. 

A loan to a corporation by a director thereof, 
jind the giving of a mortgage to secure it, is not 
within the rule prohibiting a trustee to contract 
with himself in relation to the trust property. — 
Jliller V. Halsted, Case No. 9,572. 

The fact that the money was obtained to pay 
■debts for which the director was security will 
not invalidate the mortgage. — ^Miller v. Halsted, 
Case No. 9,572. 

An officer of a corporation embarrassed, and 
without funds, may, with his own means, pur- 
<-hase its past-due outstanding bonds, and hold 
them as against the company. — Bradly v. Ma- 
rine & R. Phosphate Min. & Mfg. Co., Case No. 
1,789. 

A contract made in behalf of a corporation by 
■officers who have a secret interest therein is 
fraudulent as against the corporation, and may 
be repudiated by it, though long acted upon and 
recognized bv the officers who made it. — Wardell 
V. Union Pac. Ry. Co., Case No. 17,164. 

Sufficiency of complaint in action against di- 
rectors of company in depressing market value of 
stock induciusr plaintiff to sell at a loss. — Weeks 
Y. Ladd, Case No. 17.352; Barker v. Same, Id.; 
Sanderson v. Same, Id. 

When a stockholder will be allowed to file 
a bill in his own name in behalf of all stock- 
liolders, making the corporation a defendant, 
to compel its officers to account for breach 
of official duty, or misapplication of corporate 
fund.— Heath v. Erie Ry. Co., Case No. 6,306. 

It is not necessary that directors against whom 
no relief is asked should be made parties, al- 
though the bill prays for an injunction against 
the corporation and for a receiver. — Heath v. 
Erie Ry. Co., Case No. 6,306. 

Equity has jurisdiction, at the instance of 
stockholders, to restrain the corporation and 
its managing officers from acts tending to the 
destruction of its franchises, from violations of 
its charter, and prejudicial acts, amounting to 
a breach of trust. — Pond v. Vermont Val. K. 
Co., Case No. 11,265. 

Where the board of directors are themselves 
the wrongdoers, or they refuse to prosecute, to 
restrain, or to redress the wrong, stockholders 
may file the bill. — Pond v. Vermont Val. R. 
Co., Case No. 11,265. 

In the case of the misapplication by a direct- 
or of a portion of the corporate funds to which 
the shareholder has a distinct right, he may 
recover the amount. — Samuel v. HoUaday, Case 
No. 12,288. 



§ 37. Liability for corporate debts and 
acts. 

A creditor of a corporation cannot sue the 
directors thereof for gross negligence in the 
management of its affairs.— Olark v. Lawrence, 
Case No. 2,827. 

A director who aids in the passage of a reso- 
hition by which he appropriates certain corpor- 
ate assets to his use is liable to the corporate 
creditors, as trustee, for their value. — Union Nat. 
Bank v. Douglass, Case No. 14,375. 

Where the charter required the officers an- 
nually between the 1st and 20th of January 
to make and publish a certain report, held, 
that a company incorporated in May was bound 
to make and publish such report in the follow- 
ing January. — Union Iron Co. v. Pierce, Case 
No. 14,367. 

An action of debt lies to enforce the statutory 
liability of the directors for the debts of a 
corporation. — Falconer v. Campbell, Case No. 
4,620. 

In an action to enforce the statutoiy liability 
of the officers for the debt of \a corporation. 
JteJd, that its existence was sufficiently stated 
by way of recital, without a special averment 
of the incorporation. — ^Falconer v. Campbell, 
Case No. 4,620. 

VII. CORPORATE POWERS AND LIA- 
BILITIES. 

§ 38. Extent and exercise of potvers in 
general. 

A corporation has power to purchase an in- 
vention which would tend to facilitate the pur- 
poses of its incorporation, as indicated by its 
corporate name, even in the absence of any law 
expressly conferring it. — ^Dorsey Harvester Re- 
volving Rake Co. v. Marsh, Case No. 4,014. 

Every act of incorporation must be construed 
in such a manner, if possible, as not to exceed 
the sovereignty of the legislature granting it. — 
Parnum v. Blackstone Canal Corp., Case No. 
4,675. 

A charter must be construed according to the 
intent of the legislature, if such intent can be 
ascertained bv the language used.— Coo v. Pen- 
nock, Case No. 2,942. 

A corporation is limited to the powers espe- 
ciallv conferred upon it. — Knowles v. Beaty, 
Case No. 7,896. 

An act incorporating the proprietors of cer- 
tain lands, and giving tie directors power to levy 
a tax for the purpose of extinguishing the In- 
dian title, making partition, and to meet "all 
other necessary expenses of the company," does » 
not authorize a tax to pay state taxes. — Knowles 
V. Beaty, Case No. 7,896. 

A corporation cannot, in general, transfer its 
franchise"; but, where a mortgage of a franchise 
by a corporation has been recognized as valid 
by the legislature, it is good between the parties. 
—Hall V. Sullivan R. Co., Case No. 5,948. 

The validity of a transfer of the charter by 
directors without consent of the stockholders can- 
not be questioned by the latter where they par- 
ticipated in the company's business under the 
new management, or made no objection. — ^Upton 
V. Jackson, Case No. 16,802. 

A grant, by the incorporators and exclusive 
owners of the stock, of the right to exercise 
the corporate franchises for the chartei: term, 
Md not unlawful.— Da Ponte v. Louisiana State 
Lottery Co., Case No. 3,569. 

Where a corporation, in payment of a debt, 
takes its own stock, it has authority to sell the 
same. — Chillicothe Branch of State Bank of 
Ohio V. Fox, Case No. 2,683. 

A corporation chartered for sawing and man- 
ufacturing wood cannot legally Invest money 
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in a bank for the purpose of carrying on the 
"business of banking. — Sumner v. Marey, Case 
:\^. 13,609. 

Such corporation cannot buy shares in a bank- 
ing institution to more than its authorized cap- 
ital, and bind the corporation or members for 
the payment of promissory notes given therefor. 
—Sumner v. Marcy, Case No. 13,609. 

A company incorporated by a descriptive 
name Jield to^ have the power, independently of 
■special provisions, of purchasing patents re- 
lating thereto.— Blanchard's Gun-Stock Turning 
Factory v. Warner, Case No. 1,521. 

The visitorial power given to the trustees of a 
■corporation is an hereditament founded in prop- 
erty, and cannot be taken aTvay by the state 
law, unless the right be reserved in the original 
act— Allen v. McKean, Case No, 229. 

^ 39. Representation of corporation liy 
officers and agents. 

The acts of directors in the transaction of 
the corporate business bind the corporate body, 
and not themselves personally, unless tiey ex- 
<:eed the limit and scope of the powers granted 
to the corporation.— Smith v. Poor, Case No. 13,- 
093. 

An agreement between parties representing 
the interests of rival companies to incorporate 
a new company, and transfer the property of 
the old companies thereto, and dissolve the lat- 
ter, is binding upon the parties, though the old 
companies did not join in a certificate of incor- 
poration of the new.— Consolidated Fruit-Jar 
<3o. V. "Whitney, Case No. 3,134. 

An obligation given by an officer signing his 
own name with his official designation may be 
«hown by parol to be the obligation .of the" cor- 
poration. — ^Iji re Southern Minnesota R. Co., 
Case No. 13,188. 

Officer of corporation making transfer of 
stock, under authority of an assignment, acts 
as agent of assignor, and his laches are not 
chargeable to corporation.— In re Bachman, 
Case No. 707. 

The overdraft of a bank account by officers 
of a corporation is ratified by flie directors or- 
dering the issuing of the company's note for the 
amount. — Anglo-Californian Bank v. llahoney 
:Min. Co., Case No. 392. 

If it is necessary on paying money to a corpora- 
tion to give it notice of the purpose of liie pay- 
ment, the giving of such notice to its treasurer 
and managing agent at its office is sufficient — 
New England Car-Spring Co. v. Union India 
Rubber Co., Case No. 10,153. 

Knowledge of a lien on corporate property 
by stockholders, prior owners, will not affect 
the corporation where other stockholders are 
ignorant.— The Admiral, Case No. 84. 

Notice to stockholder, or one afterwards be- 
coming an officer, is not notice to corporation. — 
The Admiral, Case No. 84. - 

See, also, ante, § 35. 

§ 40, Property and conveyances. 

Authority in tiie charter to acquire and hold 
property to a certain amount is an implied pro- 
hibition against the purchase of property to a 
greater amount, and invalidates a contract 
therefor.— Second Nat Bank v. Grand Lodge of 
Free & Accepted Masons, Case No. 12,603. 

A corporation having power to purchase only 
such real estate as is required for its business, 
or mortgaged or conveyed for debts, or pur- 
chased on judgments, or obtained on debts, can- 
not, on a foreclosure sale of a prior mortgage, 
acquire title to that portion of the tract of land 
not included in its mortgage. — ^Russell v. Top- 
ping, Case No. 12,163. 

An unrestricted charter power to make a grant 
or concession enables the corporation to make 



it on conditions.— New York & N. H. R. Co. 
V. New York, Case No. 10,199. 

No consent of stockholders is necessary to 
the mortgaging of personal property or the as- 
signment of patents by a New York manufac- 
turing corporation.— Moran v. Strauss, Case No. 
9,787. 

The giving of a mortgage by one who, as 
agent for a corporation, purchased real estate 
in his own name for. the purpose of evading 
the statute prohibiting the mortgage of real 
estate by a corporation (Act N. Y. Feb. 17, 
1848, § 2), is in violation of the statute. — Cox 
V. Gould, Case No. 3,301. 

Authority to mortgage the corporate franchises 
cannot be implied where express authority has 
been given to mortgage real estate. — Randolph 
V. Wilmington & R. R. Co., Case No. 11,563. 

The power to execute a mortgage of real estate 
by the officers can only be confer.red by vote 
of the directors acting as a board!— In re St. 
Helen Mill Co., Case No. 12,222. 

The only evidence of such vote is the official 
record of the corporation.^Cn re St. Helen Mill 
Co., Case No. 12,222. 

A corporation organized under Act 111. Feb. 
18, 1857, has the power to mortgage its prop- 
ertj'.— Gaytes v. Lewis, Case No. 5,288. 

A corporation cannot execute a deed or mort- 
gage olJierwise than under its seal.— In re St. 
Helen Mill Co., Case No. 12,222. 

A power given to the directors to sell the 
property of the company, or notes and bonds 
belonging to it does not apply to the capital 
stock.— Stiirges v. Stetson, Case No. 13,568. 

The seal of a corporation, together with the 
signatures of its proper officers, raises a pre- 
sumption that the deed was made with proper 
authority from the corporation.— Mickey v. 
Stratton, Case No. 9,530. 

A vote by directors of a corporation authoriz- 
ing its officers to make a lease of its property 
does not compel them to take such action, and 
confers no rights upon the prospective lessee. — 
Pond V. Vermont Val. R. Co., Case No. 11,264. 

A deed to. a corporation of land which it is 
prohibited by its charter from taking is abso- 
lutely void as to all persons.— Russell v. Top- 
ping, Case No. 12,163. 

§ 41. Contracts and indebtedness—Ca- 
pacity to contract in general. 

A contract for the issue of stock at less than 
the charter price is not enforceable.- Sturges v. 
Stetson, Case No. 13,568. 

The presumption in favor of the validity of a 
contract by a corporation only arises where 
power to contract appears from its charter or 
the laws of the. state.— Toppan v. Cleveland, 0. 
& O. R. Co., Case No. 14,099. 

A corporation may make a valid contract with 
its president increasing the rate of interest upon 
its own past-due bond, held by him, the con- 
tract being a fair and equitable one. — ^Bradly 
V. Marine & River Phosphate Min. &. Mfg. Co., 
Case No. 1,789. 

Public laws limiting corporate powers are no- 
tice as well to persons out of the state where 
the laws were passed as to those within it.— 
Root V. Godard, Case No. 12,037: Same v. 
Wallace, Id. 12,039. 

§ 42. — Contracts lief ore incorporation 
or organization. 

A contract entered into with the incorporators 
for the company before its incorporation, but 
not perfected until afterwards, is in effect a 
contract with the company.— Bank of United 
States V. Lyman, Case No. 924. 

Resolutions of directors, authorizing a lease 
of the corporation's property, which have never 
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been drawn in question by the board, are valid, 
although they precede the completion of the 
organization by filing the articles of association 
with the proper state ofBcer.— Pond v. Vermont 
Val. R. Co., Case No. 11,264. 

§ 43. — Contracts of employment. 

An agreement by a corporation to indemnify 
an agent against all liability by reason of a 
transaction in evasion of the statute is void as 
against an innocent stockholder. — Cox v. Gould, 
Case No. 3,301. 

§ 44. — Borrowing and loaning money. 
Power to borrow is implied in the creation of 
all business cori^orations. — Branch v. Atlantic 
& G. R. Co., Case No. 1,807. 

A corporation may borrow money, or deal in 
credits, or become a party to negotiable paper, 
in the transaction of its legitimate business, 
unless expressly prohibited. — Humphreyville 
Copper Co. v. Sterling, Case No. 6,872, 

§ 45, — - Negotiable instmments, 

A corporation has power to make commercial 
notes, without express authority. — ^In re Her- 
cules Mut. Life Assur. Soc, Case No. 6,402. 

Informality in a transfer of a note from a cor- 
poration to a bona fide holder held to be cured 
by a written indorsement of the note, before 
maturity, by the president with the consent of 
the directors.— Cooper v. Laber, Case No. 8,198. 

The authority of an officer to sign and in- 
dorse promissory notes for the company does 
not imply authority to sign or indorse notes for 
the accommodation of third persons. — In re 
Wrentham Mfg. Co., Case No. 18,063; Ex parte 
Southwick, Id. 

An indorsement of a note by the president of 
a corporation to a director will not pass title 
where the by-laws require indorsement by the 
secretary. — ^Leavitt v. Connecticut Peat Co., 
Case No. 8,170. 

Notes of a corporation given in payment of 
unearned dividends Jield -void in the hands of 
the stockholder receiving them. — ^lIcKay v. Hill, 
Case No. 8,845. 

A corporation may be bound by promissory 
notes issued by its treasurer in accordance with 
a usage, as well as by express authority. — ^In re 
Great Western Tel. Co., Case No. 5,740. 

Notes given by a corporation in violation of 
law are void, even in the hands of a bona fide 
holder.— Root v. Godard, Case No. 12,037; 
Same v. Wallace, Id. 12.039. 

Trading corporations may, independently of 
statute, issue negotiable paper in the course of 
their business. — ^Bayerque v. San Francisco, 
Case No. 1,137. 

Tlie presumption is in favor of the validity of 
negotiable paper of a corporation, signed by its 
financial officer. — In re Great Western Tel. Co., 
Case No. 5,740. 

A manufacturing corporation is not liable upon 
a note or evidence of indebtedness indorsed by 
an officer for the accommodation of a third per- 
son. — In re Wrentham Mfg. Co., Case No. 18,- 
063; Ex parte Southwick, Id. 

§ 46. — Bonds and mortgages. 

The issuing by the directors of a bond con- 
vertible into stock is the same in effect as the 
.sale of so much stock, and the sale of such a 
bond at a discount is unlawful and void. — Stur- 
ges V. Stetson, Case No. 13,568. 

An agreement by a corporation to prefer its 
bondholders in the disposition of one-half the 
proceeds of its lands, which may be sold before 
the bonds are due, gives the bondholders no lien 
on them.— Newby v. Oregon Cent. By. Co., Case 
No. 10,144. 
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— Itiabilities on contracts and 
secnrities ultra vires. 

Where an investment in stock by a corpora- 
tion was ultra vires, the corporation will not be 
held liable as a stockholder. — Wilbur v. Stock- 
holders, Case No. 17,636, 

Where a corporation has acted under a con- 
tract, and received the benefits arising under it,, 
it is not competent for it to deny its validity as 
being "ultra vires." — Dimpfel v. Ohio & JI. Ry- 
Co., Case No. 3,918. 

§ 48. Civil actions — Capacity to sue and. 
be sned in general. 

See, also, ante, §§ 27-31. 

Effect of expiration of charter on pending suits, 

see "Abatemeut and Revival," § 3. 
Removal of action by or against, see "Removal 

of Causes," §§ 3, 11, 15. 

A creditor of a corporation may maintain a 
bill to prevent an injury to the corporation, with- 
out afHrmatively showing that the corporation 
has refused to take measures to protect itself. 
— ^Lothrop V. Stedman, Case No. 8,519. 

When the legislature creates a corporation, it 
may also prescribe what remedies shall be used 
against it, and such remedies then become ex- 
clusive. — In re Manufacturers' Nat. Bank, Case- 
No. 9,051. 

§49. Jurisdiction. 

Jurisdiction of actions by and against as de- 
pendent upon citizenship, see "Courts," § 50. 

A corporation can be sued only in the state 
where its business is done. — ^Northern Indiana 
R. Co. V. Michigan Cent. R. Co., Case No. 
10,321, 

Jurisdiction of corporations attaches from the 
place where their business is done. — ^French v. 
Lafayette Ins. Co., Case No. 5,102. 

Where it appears from the face of the charter 
of a corporation that its business is to be trans- 
acted within the state, it is sufficient to sustain: 
tJie jurisdiction of the court. — -Vallette v. White- 
water Valley Canal Co., Case No. 16,820. 

A company incorporated by the laws of two' 
states to improve the navigation of a river con- 
stituting a boundary between them may be sued 
in the state where it has its general place of 
businesR.- Culbertson v. Wabash Nav. Co., Cast> 
No. 3,464. 

A suit against a corporation created by a state- 
having more than one district may be brought 
iu any district therein, — ^Locomotive Engine- 
Safety Truck Co. V. Erie Ry. Co., Case No, 
8,452. 

A corporation cannot be made a party to a 
civil suit in a circuit or district court, by orig- 
inal process, in any other district than a dis- 
trict of the state by which it was created. — 
Myers v. Dorr, Case No. 9,988. 

§ 50. TTse of corporate name. 

Corporation may sue under its corporate name- 
and style, and not necessarily by attorney. — 
Bank of United States v. Roberts, Case No. 934. 

A corporation may sue in the name of it& 
president as a citizen. — ^Dinsmore v. Maroney, 
Case No. 3,920. 

Corporate rights and interests, wrongfully af- 
fected must be asserted and defended, both at 
law and in equity, in the corporate name. — 
Bradley v. Richardson, Case No. 1,786. 

§51. Parties. 

A company for whom its stockholders ask ait 
accounting against another company is a neces- 
sary party defendant. — Arapahoe Coimty v. Kan- 
sas Pac. Ry. Co., Case No. 502. 

In the case of a bUl against a corporation, ta 
account for certain property held by them, as 
collateral security for debts due them from ar 
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third person, and to apply the surplus, after sat- 
-tstyms themselves, to the plaintiff's debt, the 
debtor is a necessary party to the bill.— Wilson 
T. City Bank, Case No. 17,797. 

§ 52. Process and service. 

A corporation cannot be served with process 
outside of the state where it was created.— 

¥"°??o>-^'**^^"^'Sl^' 0- & St. L. R. Co., Case 
No. 6,86o. 

The court acquires jurisdiction over a defend- 
ant corporation by service of its subpoena upon 
the superintendent and general managing agent 
withm the district— Thornburgh v. Savage Min. 
Co., Case No. 13,986. 

Service upon duly-authorized officer of cor- 
poration is good though fraudulently concealed 
^¥ ^>J?-— Allen v. Dallas & W. R. Co., Case 
No. 221. 
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Service of notice on clerk of corporation, as 
directed by president and directors, Jield, suffi- 
cient—Davidson v. Donovan, Case No. 3,603. 

Service upon a corporation of process from' a 
federal court must be made under the United 
states, and not the state, statute.— Hume v. 
Pittsburgh, C. & St. L. R. Co., Case No. 6,865. 

§52a. — Appointment of receivers. 

Receiver will be appointed at suit of creditors 
of corporation where its assignee's conduct is 
improper and prejudicial to their rights.— Bell v. 
Ohio Life Ins. Co., Case No. 1,261. 

§ 53. —— Defenses. 

Subscribers to stock upon which pavments are 
due, made defendants with the company in a 
suit by a creditor, jnay set up the defense that 
the certificate of incorporation is a nuUitv, for 
want of seals annexed to the names of the in- 
corporators.— Griffin V. Clinton Line Extension 
R. Co., Case No. 5,816. 

The court will not inquire as to the legal ca- 
pacity of a corporation which holds property in 
Its possession, at the instance of defendants in 
an action for injuries thereto.— Cole Silver Min. 
2 9^' ^"^^""^ ^ ^^^^ ^^" Water Co., Case No. 

Violations of a eliarter of incorporation cannot 
be collaterally drawn in question on a sci. fa. 
issued on behalf of the state to show cause why 
defendant's rights to certain land grants from 
tlie Jiritish crown should not be forfeited — Ver- 
cSno leoS^"^ Propagation of the Gospel, 

In a suit by a corporation, defendant cannot 
raise the objection that the corporation had for- 
feited Its rights by nonuser before the suit was 
commenced.— Ivanawha Coal Co. v. Kanawha & 
O. Coal Co., Case No. 7,606. 

A person who has taken a loan from a cor- 
poration, made in violation of its charter, or his 
surety, cannot set un in defense the want of 
power in the company to make the loan.— Mu- 
tual Life Ins. Co. v. Wilcox, Case No. 9,980. 
See, also, ante, § 11. 

§54:. liimitations. 

A irpnia limitations act of 1819 applies to cor- 
porations.-Bank of United States v. McKenzie. 
Oase No. 927, ' 



§56. Pleading, 

By pleading to the merits, defendant admits 
the capacity of the corporation plaintifE to sue.— 
Goodyear v. Blake, Case No. 5,560. 

A. corporation must answer under its commom 
seal, and not on oath.— French v. First Nat.. 
Bank, Case No. 5,099. 

Where the officers of a corporation are not par- 
pes to a suit against it they cannot be compelled" 
to answer the interrogatories, but the bill mar 
be amended to obtain a discovery from them. — 
French v. First Nat. Bank, Case No. 5,099. 

The corporation is not required to answer in- 
terrogatories, where the bill requires its presi- 
dent, cashier, and agent to answer.— French v. 
First Nat. Bank, Case No. 5,099. 

The general issue pleaded to a suit by a cor- 
poration admits corporate existence.— Dental; 
Vulcanite Co. v. Wetherbee, Case No. 3,810. 

A bill against a corporation and its officers, al- 
leging malfeasance, etc., and praying dissolution, 
may be amended, as to the prayer, so as to pre- 
vent a continuance of the breach of trust and to 
^?™S^L^^ account— Harden v. Newton. Case- 
No. 6,0o4. 

§ 57. Evidence. 

Where the due organization of a company is- 
disputed, the record of the organization, and not 
tiie oathof one of its officers, is the best evi- 
dence.— Warner V. Daniels, Case No. 17,181. 
See, also, ante, § 10. 

§ 58. -^^ Judgement. 

A judgment against a corporation in a suit of 
Which it had no notice is not binding on it in 
another state in which the corporation was domi- 
ciled.— Sumner V. Marcy, Case No. 13,609. 

§ m®* Execution. 

s ^he preliminaries required by Act Pa. 1836, 
S 'O. for a levy on corporate property, are still 
fl^^^t^^Jto the validity of a leVy under Act Pa 
18/0.— Fox V. Hempfield R. Co., Case No. 5,011. 

§eO. Review. 

r,«T^l^^^^^ ^^f ^^ ^PP^^^ ^y a corporation need 
not be under its corporate seal.— Washington v. 
Eaton, Case No. 17,228. 

§ 61. Costs. 

r.ffi'r. ^.^^,'^^^ ^iOTpor&tlon having its principal 
office in the Southern district of New York must 
give security for costs when it sues in the North- 
ern district of New York.-Lyman Ventilating& 
Refrigerator Co. v. Southard, Case No 8,633 
§ 62. Crimes. 

A corporation is liable to indictment for the 
act of Its officer or employe in issuing papers uu- 
TT^I^Pf^rV*^ ^^tent to evade the stSmp dut"- 
nS. 14,509 ^* ^^^^''^^ ^ O. R. Co., Case- 



§ 55. Appearance, 

•;„^J^'?^^'^^°^ *^°^^ ^°^ ^^^^6 an objection to 
jurisdiction by appearing and pleading, by attor- 
ney, to tiie jurisdiction.- Decker v. New York 

v.'TSfy,'^Id:t27#. ""'- ^^^^ ""'' ^''^'' Cadie 

■F,.£,^^P*^^^' appearance estops the corporation 
from, afterwards insisting that the court never 
acquired jurisdiction over it because process 
was not served m the district in which it was 
Si^N?. 7,67a ^^^ ""' ^«°°^y^^'ania R. Co., 
Fed.Cas.Dig.— 25 



Vm. INSOLVENCY AND HECEIV- 
EBS. 

See, also, post, § 69. 

^Im^S?^^ corporation, see "Bankruptcy,' 



§63. What constitutes corporate insol- 
vency. 

Temporary enibarrassment is not "insolvencv,"- 
within Act N. J. April 15, 1846, § 2, prohiWt- 
ing msolyent corporations from making con-^ 
traets.-JIiIler v. Halsted, Case No. 9,572. . 

§64. Conveyances to- officers or stock- 
T^ „/T , ■'solders m payment of debts. 

Deed by corporation to its directors is void as- 
agamst creditors of corporation.— Cleveland v 
La Crosse & M. R. Co., Qise No72^^7. 

T^JF'i? directors of an insolvent corporation will 
J not be allowed to secure a preference over other 
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creditors.— Bradley v. Converse, Case No. 1,77«; 
Same t. Farwell, Id. 1,779. 



§65. Enforcement of liaMlities of offi- 
cers and stockliolders. . 

The ordering of an assessment against tne 
stockholders of an insolvent corporation is not 
essential to the existence of their obligation to 
nay the capital.— Wilbur v. Stockholders, Case 
No. 17,636. 

In the ordinary case of a solvent private cor- 
poration, there is no liability of the stockholders 
to pav the capital until an assessment, but, m 
the case of insolvency, payment is compellable 
at the suit of the creditors, though no assess- 
ment mav have been made —Wilbur v. Stock- 
holders, Case No. 17,636. 

§ 66. Actions by receiver. 

A corporation held a necessary party to a suit 
by its receiver to compel satisfaction of a decree 
against persons holding possession of its prop- 
erty as security.— Brigham v. Luddmgton, Case 
No. 1,874. 

§ 67. Payment and distribution. 

A court of law cannot inquire into the ngnt 
of a stockholder to a distributive share m the , 
assets remaining after adjustment of the corpo- 1 
rate affairs.- Brown v. Adams, Case No. l.i^bo. 

IX, COHSOMDATION'. 

§ 68. Assent of stocS:Iiolders. 

The failure of a director to object to the adop- 
tion by the board of a resolution of consolidation 
at a meeting at which he was present, where 
such resolution was merely preliminary to sub- 
mitting the question to a vote of the stockhold- 
ers, will not estop him from subsequently obi ect- 
ing to such consolidation.— Mowrey v. Indian- 
apolis & 0. R. Co., Case No. 9,891. 

X. DISSOIiUTION AI05 FOIlFEITTTItE 
OP FRANCHISE. 

■§ 69. Insolvency or nonpayment of 
debts. ■., 

The fact that a corporation is insolvent will 
not authorize it to apply for a receiver to wmd 
up its affairs.— Hugh v. McRae, Case No. 6.b4U. 

§ 70. Suspension of business. 

A corporation does not cease to exist by ceas- 
ing to do business and distributing its assets and 
debts to the stockholders.— Bradley v. McKee, 
Case No. 1,784. 

Under a statute declaring that, if any corpora- 
tion shall neglect to carry on its business for 
six months, its corporate powers shall cease, 
such neglect does not terminate the existence of 
the corporation as by lapse of time, but it is 
onlv a cause of forfeiture of which the state may 
take advantage.— AVallamet Falls Canal & Lock 
Co. V. Kittridge, Case No. 17,105. 

§ 71. Dissensions as to management. 

A plea, to a suit against the officers JiQd the 
corporation for dissolution for malfeasance, tmit 
bv the statutes of the state a court of equity 
could dissolve a corporation only under certain 
specified circumstances, which did not exist m 
this case, held good.— Hardon v. Newton, Case 
No. 6,054. 

S'72. Jurisdiction of proceedings. 

The facts essential to tlie exercise of jurismc- 
tiou in proceedings for the voluntary dissolution 
>of corporations, under 2 Rev. St. N. Y. 466, must 
appear upon the record of the court, to sustain 
a decree of dissolution.— In re Pensacola Lum- 
ber Co., Case No. 10,959. 

§73. Proceedings for voliintary disso- 
lution. , - - ,- 

A vote of the stockholders authorizing a disso- 
lution does not of itself dissolve the corporation. 



nor compel the directors to do so, but the act 
of dissolution must proceed from the directors 
who alone can exercise the corporate powe^.— 
Wallamet Falls Canal & Lock Co. v. Kit- 
tridge, Case No. 17,105. 

Proceedings for the voluntary dissolution ot a 
corporation under 2 Rev. St. N. Y. PP- 46 <, 4bb, 
are invalid without the entry of the order to 
show cause.— Freeman's Nat. Bank v. bmitn. 
Case No. 5,089. 

§ 74. Proceedings to enforce dissolution. 
A bankruptcy act does not furnish the sole 
remedy for winding up insolvent corporations.— 
Chandler v. Siddle, Case No. 2,594. 

A franchise will not be forfeited on the appli- 
cation of individuals; the right belongs to the 
state alone.— Gaylord v. Ft. Wayne, M. & C. K. 
Co., Case No. 5,284. 

But if a bill prays for a receiver and general 
relief, the court will retain the bill for that pur- 
pose.— Gaylord V. Ft. Wayne, M. is C. Iv. Uo., 
Case No. 5,284. 

§75. Collection of assets. 

A vote of the directors declaring the corpora- 
tion dissolved only operates to prevent it from 
engaging in new business, and the corporation 
continues to exist for the purpose of collecting 
and distributing its assets and winding up its 
affairs.— Wallamet Falls Canal & Lock Co. v. 
Kittredge, Cases Nos. 17,104, 17,105. 

The authority of directors to dissolve the cor- 
poration given by the majority stockholders un- 
der a statutory power to authorize the dissolu- 
tion of the corporation, and the settling of its 
business and disposition of its property, and di- 
viding of its capital stock, carries with it the in- 
cidental power to collect and d^tribute its as- 
sets and wind up its affairs.— Wallamet Falls 
Canal & Lock Co. v. Kittredge, Cases Nos. 17,- 
104, 17,105. 



XI. FOH-EIGW COBPORATIONS. 

* 

§ 76. Status in general, 

A corporate body created by a sister state can 
have no corporate existence beyond the limits of 
the territory o£ that state.— Day v. Newark 
India-Rubber Mfg. Co., Case No. 3,6So. 

§ 77. Wbat are f oreigpn corporations. 

A foreign corporation becomes a domestic cor- 
poration by having its charter duplTcated by tiie 
state legislature.— Blackburn v. Selma. M. & Jl. 
R. Co., Case No. 1,467. 

Act Ala. Jan. 7, 1850, "To incorporate the 
Memphis and Charleston Railroad Company, 
domesticates such corporation.— Copeland v. 
Memphis & C. R. Co., Case No. 3,209. 

§78. Application of constitutional pro- 
visions. 

A state law imposing a special rate of interest 
upon judgments against foreign corporations is 
not repugnant to article 4, § 2, as a corporation 
is not a citizen within that section.— Berry v. 
Mobile Life Ins. Co., Case No. 1,3^8. 

§ 79. Power to exclude, restrict, or reg- 
ulate. , 

A state may impose such reasonable regula- 
tions as it sees fit as a condition of allowing for- 
eign corporations to do business therein.— Lamb 
v. Lamb, Case No. 8,018. 

A corporate body may exercise its functions 
in a foreign territory upon such conditions as tJie 
laws thereof prescribe.— Knott v. Southern Life 
Ins. Co., Case No. 7,894. 

§ 80. Enabling acts in general. 

A state mav, without thereby creating a new 
corporation, authorize a corporation of another 
state to carry on business within its territory.- 
Copeland T. Memphis & C. R. Co., Case No. 
3,209. 
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A corporation created by the state of Virginia, 
before the erection of the state of West Virginia, 
■continued to be a <;orporation of the former state 
?oi^o its compliance with Act W. Va. Oct. 26, 
ISbd.— Kanawha Coal Co. t.- Kanawha & O. 
Coal Co., Case No. 7,606. 

A statute provision requiring foreign corpora- 
■uons to file a copy of their charters within 30 
<lays after commencing business, and providing 
a penalty against the officers for failure so to°do, 
■does not make such filing a condition to continu- 
ing business.— Northwestern aXut. Life Ins. Co. 
V, Overholt, Case No. 10,338. 

^81. Designation of agent for service 
of process. 

A state may require that a foreign corporation, 
as a condition of doing business in tlie state, 
snail designate an agent therein to receive serv- 
ice of process m suits founded upon its contracts 
—French v. Lafayette Ins. Co., Case No. 5,102. 

All acts of a foreign corporation done in Ore- 
gon, witiiout first appointing a resident agent 
upon whom process may be served in actions 
■against It, as required by law, are void.— Sem- 
ple V. Bank of British Columbia, Case No. 12.- 

A foreign corporation failing to comply ivith a 
state statute providing that, before doing busi- 
ness m the state, it must xippoint an agent upon 
whom process may be served, has no power to 
contract or sue in the state, and its acts tlierein 
3^078 °^ void.— In re Oomstoek, Case No. 

The doctrine of estoppel cannot be invoked 
Bgamst a person contracting with sucli corpora- 
tion.— In re Comstock, Case No. 3,07S. 

Provisions of the Oregon Code in relation to 
foreign corporations.— Semple v. Bank of Brit- 
ish Columbia, Case No. 12,659. 

§ 82. Meeting of officers. 

, Minutes of the meeting of directors of a for- 
eign corporation, held abroad, held inadmissible 
to_ charge a nonresident director, not present, 
with knowledge of what transpired at such 

^^^'^".^^T^™'"^ ^'^^^^^ ^^^- Co- "r- I'ark, Case 
No. 4,467. 

§83. Acquiring, lidding, and conveying 
property in general. 
A foreign corporation has the right to hold 
and occupy, as lessee or otherwise, such prop- 
erty as is necessary or convenient for tlie trans- 
action of Its business.— Northern Transp. Co. v. 
Chicago, Case No. 10,324. 

A corporation of another state may, on the 
ground of comity, hold lands taken in pavment 
of, or as security for, a debt— New York Dry 
Dock V. Hicks, Case No. 10,204. 

A foreign corporation engaged in the business 
^f reducing ores may purchase more land for 
the erection of its works than that required at 
the time, and may subsequently sell the parts 
not needed.— St. Louis Smelting & Refining Co. 
V. Kemp, Case No. 12,239a. 

^ 84, Contracts. 

The soliciting of subscriptions tp the capital 
stock of a foreign corporation is not an act or 
agreement intended to be rendered inoperative 
by Act Ind. June 17, 1S52, requiring certain 
acts as a condition of doing business in the 
state— Payson y. Withers, Case No, 10,864. 

A contract of loan by a foreign corporation 
with an inhabitant of Oregon, made through a 
resident agent, subject to approval at. the home 
■office, IS made m Oregon, and is void if the cor- 
poration has not complied with the state Jaws 
V^ ^^^^^ 1^^°'^^^ business therein.— Oregon 
^J^J ^™^* ^°^* Cio. v. Eathburn, Case No. 
10,554. 

5 85, Actions Tjy or against. 

A corporation of one state may maintain an 
action m the courts of another state.— Insurance 
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Co. V. The C. D., Jr., Case No. 7,051; Clarke 
y. New Jersey Steam Nav. Co., Id. 2,859: Na- 
tional Park Bank V. Nichols, Id. 10,048; So- 
?^^*^o^^i^^^P^sation of the Gospel v. Wheeler. 
J-Ci. lo,lob. 

At common law the property of a foreign cor- 
poration cannot be attached to compel its an- 
pearance.-Clarke V. New Jersey Steam Nav. 
Co., Case No. 2,859. 

Jurisdiction cannot be obtained of a foreign 
corporation by attaching goods in a store con- 
ducted by Its agents within the district, and 
service of summons on its president within the 
distnet.— Day v. Newark India-Rubber JIfg. 
Co., Case No. 3,685. ' 

, The district courts as courts of admiralty mav 
issue attachment against the property of foreign 
corpoi-ations found within their local jurisdic- 
tion.— Clarke v. New Jersey Steam Nav. Co., 
Case No. 2,So9. 

A state statute, requiring foreign corporations 
to hie an agreement for accepting service within 
tne state, applies to process from federal courts. 
75^'i?"c.\ ^'outhern Life Ins. Co., Case No. 
7,ay4, Schollenberger v. Forty-Five Foreign 
Insurance Companies, Id, 12,475a. 

A corporation of one state doing busmess in 
another, under a statute requiring the appoint- 
ment of an agent upon whom service may be 
made, may be "found" in the latter state, with- 
in the meaning of Rev. St. § 629.— Fonda v. 
British-American Assur. Co., Case No. 4,904; 
Ivnott V. Southern Life Ins. Co., Id. 7,894 
Schollenberger v. Forty-Five Foreign Insurance 
Companies, Id. 12,475a; Stillwell v. Empire 
Iiire Ins. Co., Id. 13,449; Williams v. Empire 
Transp. Co^ Case No. 17,720. CONTRA, see 
Decker V. New York Belting & Packing Co., 
Case No 3,727; Dallmeyer v. Farmers*, Mer- 
o '^Ti® -r^^ Manufacturers* Fire Ins. Co., Id. 
Ti o^oP"'^^- Newark India-Rubber Mfg. Co., 
T^* o^S' ^onard v. Lycoming Fire Ins. Co., 

XT ^ir?Si ^*' ^^^ ^^^ '^' -^^^^ I°s. Co., Case 
No. 8,181; Pomeroy v. New York & N. H. R. 
Co., Id. 11,201; Southern & A. Tel. Co. v. New 
Orleans, M. & T. R. Co., Id. 13,185. 

A foreign corporation doing business in a 
state is liable to be sued there in the federal 
court, though there be no express provision of 
statute m regard to' service. Such corporation 
.IS to be "found" there within the meaning of 
the Revised Statutes.— Wilson Packing Co. v. 

o^^'^ta' 9h^^,^''- ^'^'^^r' Sayles v. Erie Ry. 
Oo., Id. 12,418;__ Cummings v. Grand Trunk 
Ry. Co., Id. 3,47d. 

A Canadian railroad corporation must be con- 
sidered as^ being Avithin the state, and subject 
to the jurisdiction of the federal court at the 
suit of a citizen of the district, by operating a 
railroad therein under a lease ratified bv the 
Iegislature.--Oummings v. Grand Ti-unk Rv. Co., 
Case No. 3,475. ' 

In a suit for infringement of a patent against 
a foreign corporation, process may be served on 
an agent withm the district, although the busi- 
ness transacted therein has no connection with 
tiie lufrmgement-Sayles v. Grand Tmnk Ry. 
Co., Case No. 12,419. 

A corporation of Ji foreign country, though 
having an office and transacting business in this 
country, will be considered an alien.— Petroco- 
kino V. Stuart, Case No. 11,041. 

_ In, a bill against a foreign corporation by a 
judgment creditor for a sequestration of its 
property and th^ appointment of a receiver ?vith 
po\yer to collect unpaid subscriptions to stock. 
It is a sufficient statement of the amount -of 
such unpaid subscriptions to state that they are 
more than sufficient to pay the judgment— Wi- 
nans V. McKean R, & Nav. Co., Case No. 
17,S62. 

The fact that such corporation has no prop- 
erty m the district, and no property anywhere 
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but the demands for such unpaid subscnpUons, 
is no objection to the jurisdiction of the court, 
and no defense to such suit.— Winans v. Mc- 
Kean R. & Nav. Co., Case No. 17,862. 

Code Proc. N. Y. § 100, construed with ref- 
erence to its applicability to foreign, corpora- 
tions.— Blossburg & C. R. Co. V. Tioga R. Co., 
Case No. 1,563. 
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As to tbe allowance of costs in tbe federal 
courts prior to the fee bill of 1853, see Costs, 
Fees, and Compensations in Prize Cases, Case 
No. 18,283. 

The common law gave costs in no case, and 
the statute of Gloucester gave them only where 
damages were recoverable before the statute.— 
Kneass v. Schuylkill Bank, Case No. 7,876. 



CORRECTION. 

Of deposition, see "DepositionSj" | 32. 

Of irregularities at trial, see "Trial, § 2o. 

Of judgment, see "Judgment '' §§ ^o-d*. 

Of patent, see "Patents," § 95. 

Of records, see ''Coxivts, § 9. 

Of survey, see "Public Lands," § 99. 

COSTS. 



§ 1, Nature and extent of riglit to costs— In gen- 
gral. ' § 2, What law governs. § 3, As de- 
pendent on amount of recovery or jurisdiction. § 4, 
On dismissal, conUnuance, or overruling de- 
murrer § 5, On removal of cause. § G, 

After tender. § 7, Security for payment— When se- 
curity may be required. § 8, Time of applica- 

tioii_ § 9^ Sufficiency. § 10, Action or de- 
fense in forma pauperis. § 11, Cost bond. § 12, 

Amount in general. § 13, Items-Fee bill of 18o3. 
§ X4, Expenses of parties for travel and attend- 
ance § 15, Witness fees and mileage. § 16, 

FelrfraepSltions'!' f^. ^' PrintTng.' copyi^;: Tresr-^HaihawaT V: Roach, ^Case' No." 6,213 
§ 20, Telegraphing. § 21, ■ • " 



Costs in equity are given to the prevailing 
party, except where such a course would be 
inequitable.— Hunter v. Marlboro, Case No. b,- 
908. 

Costs are not usually allowed to the prevailinsf 
partv where the district and circuit judges sit- 
ting' together differ.— Veazie v. Williams, Case 
No. 16,907. 

The right of the prevailing party to costs is 
recognized by the rules of the supreme court and 
acts of congress.— Hathaway v. Roach, Case No. 
6,213. 

The rules for the guidance of the court in al- 
lowing or disallowing costs in equity stated by 
"Woodbury, J.— Hovey v. Stevens, Case No. 6,- 
746. 

Where an injunction is refused, but the plain- 
tiff still has a right to proceed at law if the- 
plaintiff stipulate not to proceed at law, costs, 
will not be awarded to either party.— Webb v» 
Bowers. Case No. 17,319. 

§ 2. .What law governs. ^ 

Under Judiciary Act 1789, § 34. the rights of 
the parties to costs will be settled by the laws of 
the state, when not specially provided for by con- 



and translating. ^ -.. - - 

Stenographer. § 22, Procuring bail. • § 23, — - 

Discovery. § 24, Commissions of clerk and 

marshal. "§ 25, Taxation. § 26, On appeal and error. 
§ 27, Payment and remedies for collection. § 28, 
Criminal prosecutions. 

Effect of discharge in insolvency, see "Insol- 
vency," § 15. ,, j! ^ 

Element of damages, see "Damages, fe b. 
Failure to give security or pay costs as ground 

of continuance, see "Continuance, ^11. 
Liability of executor for costs, see 'Executors 

and Administrators," § 62 
Priority, see "Bankruptcy," § 43a. ^ „ ro 

Proof in bankruptcy, see "Bankniptcy, §§ 

389-391. 
In actions by or against particular classes of 

parties. 
See "Corporations," § 61; "Executors and Ad; 

ministrators," § 54; "Municipal Corporations, 

§44. 

In particular actions or proceedings. 
See "Bankruptcy," §§ 640-671; "Covenant, Ac; 

tion of," § 6; "Discovery," § 7; "Ejectment,' 

§16; "Libel and Slander," § 23; "Man- 

damns," § 8, 
Accounting, see "Executors and Administra- 

Forfeiture proceedings, see "Internal Revenue," 

For infringement of patent, see "Patents," §§ 
120 "^11 265. 

For penaltie's, see "Penalties," § 10. 

In admiralty, see "Admiralty, §§127-15-5, 
"Collision," § 160; "Salvage," § 76; "Sea- 
men," § 143 

Prize proceedings, see War, 8 67. 

Proceedings to limit liability of vessel owners, 
see "Shipping," § 253. 

To recover back duties or charges paid, see 
"Customs Duties," § 73. 

§ 1. Nature and extent of riglit to costs— 
In general. , , 

In suits at common law, costs can only be 
awarded as authorized by statute.— Coggill v. 
Lawreoce, Case No. 2,957. 



3. 



^^ As dependent on amonnt of re- 
covery or jnrisdiction. 

- No costs allowed where recovery ^;as Jess than 
SoOO.— Cottle V. Payne, Case No. 3,268; Our- 
ranee v. McQueen, Id. 3,488; Greene t. Bate- 
man, Id. 5,762; Leeds v. Cameron, Id. 8,206. 

Plaintiffs in a cause removed to tbe federar 
court held not entitled to costs, where the re- 
covery was less than $500, but should not pay 
costs. Act March 3, 1875, § 6; Rev. St. S 908. 
—Brooks V. Phoenix Mut. Life Ins. Co., Case- 
No. 1,960. 

A small undisputed claim, which has never 
been demanded, cannot be tacked to a contested 
claim so as to recover costs on the latter.— i he 
Swallow, Case No. 13,664. 

If the court had jurisdiction of the cause when 
the action was commenced, the repeal of the- 
law which gave the jurisdiction will not affect 
plaintiff's right to costs.— Walker v. Smith, Case- 
No. 17,087. 



§4. On dismissal, continnance, or 

overrnling demurrer. 

Not allowed if action is dismissed for winit 
of jurisdiction.— Bank of Cumberland v. Willis,. 
Case No. 885; Burnham v. Bangeley, Id. 2,1m. 

Costs in equity are in the sound discretion of 
the court; but in the ordinary course of prac- 
tice when a bill is dismissed, they are not 
awarded to plaintiff.-~Brooks v. Byam. Case No. 
1,949. 

Defendant is not entitled to costs where a bill 

' is dismissed upon the merits because plaintiff 

failed to show sufficient title, where a denuu-rer 

might have been put in.— Brooks v. Byam, Last* 

No. 1,949. 

The party obtaining a continuance must pay 
the costs of the term.— Patton v. Blackwell. 
Case No. 10,831. 

In what cases costs may be taxed for motions 
to postpone the bearing of a cause called in its- 
order on the calendar.— Manchester v. iliimv 
Case No. 9,007. 

In what cases costs may be taxed upon mo- 
, tions to enlarge time to answer, for a fanal de- 
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cree, for costs, for a reference, etc.^MancB&ster 
V. Milne, Case No. 9,007. 

"Where a juror is withdrawn on motion, of 
I)IaintifE and consent of defendant, who elects 
41 continuance of the cause, he is not entitled to 
■costs also.^Jklacomber v. Clarke, Case No. 8,918. 

Respondent lield entitled to costs where he 
was called to defend a suit because of an omis- 
sion in the record by the clerk, which was cor- 
rected pending the suit— Gilman v. Libbey, Case 
No. 5,445. 

Costs must share the fate of the principal debt. 
— Emmons v. Sladdin, Case No. 4,470, 

Where a deiiiurrer to a bill is overruled in part 
:sind sustained in part, costs not allowed to either 
party.— McGuire v. Briscoe, Case No. 8,813a. 

^ 5. ^^ On removal of cause. 

A suit removed from the state court to the fed- 
-eral court comes into the latter court impressed 
Avith all the rights and liabilities of the parties 
iis to costs which accrued or attached by the 
laws of the state, while the suit remained in thp 
state courts.— "Wolf v. Connecticut Mut, Life 
Ins. Co., Case No. 17,924. 

The acts of congress in relation to costs in such 
■cases apply only to costs accruing after the re- 
moval.— Wolf V. Connecticut Mut. Life Ins. Co., 
€ase No. 17,924. 

. A party after the removal is not entitled to 
^ny costs, except such as are taxable under Rev. 
St. §§ 823, 824, though such items would have 
■neen taxable in his favor in the state court.— 
•Clare v. National City Bank, Case No. 2,793. 

Plaintiff, after removal of a cause from the 
state to the federal court, is entitled to costs if 
successful, if given by the state law, though the 
recovery be less than $500, which would have 
prevented his recovering costs under Rev. St. 
•§ 968, had the suit been originally begun in the 
federal court— Ellis v. Jarvis, Case No. 4,403: 
nrield V. Schell, Id. 4,771; Howard v. American 
Dairy & Commercial Co., Id. 6,753; Scripps v. 
<3ampbell. Id. 12:562. CONTRA, see Coggill v. 
Lawrence, Case No. 2,957. 

:§ 6. — After tender. 

Tender made before suit brought, and not re- 
peated in court does not bar costs.-^Bounty v. 
Kerrin, Case No. 1,697a. 

A tender after suit" brought is only effectual 
to stop costs from the time it is made.— Leitch v. 
Union R. Transp. Co., Case No. 8,224. 

An offer to pay wages at the owner's counting 
'house, and a refusal to pay elsewhere, does not 
•exonerate him from costs.— The Sarah Jane, 
<3ase No. 12,348. 

A mere attempt to negotiate a compromise of 
41 claim at an amount specified, unaccompanied 
witli a tender or direct offer to pay such amount, 
^oes not operate as an equitable bar to costs.— 
The H. B. Foster, Case No. 6,290. 

■J 7. Secnrity for payment— WJten secu- 
rity may "be required. 

A corporation aggregate, whose president and 
treasurer reside in this district cannot be com- 
pelled to give security for costs, as being nonres- 
ident plaintiffs.— Potomac Co. V. Gilman, Case 
No. 11,317. 

The law of Maryland respecting security for 
•costs and fees does not apply to suits in equity. 
— Ray V. Law, Case No. 11,591. 

A resident of Alexandria suing in Washing- 
ton must give security for costs.— Lovering v. 
Heard, Case No. 8,554. 

If the plaintiff has not a domicile in the dis- 
trict, he may be ruled to give security for costs. 
— Duane v. Rind, Case No. 4,106. 

Plaintiff will be required to give security 
■where he is a nonresident, and the use plaintiff 
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has removed from the district.— Roberts v. Reint- 
zell. Case No. 11,911. 

Defendant may require security for costs from 
a plaintiff who has removed from the district 
since the commencement of the action. — Mc- 
Cutchen v. Hilleary, Case No. 8.742. 

Upon the death of the resident member of 
plaintiff firm, defendant may demand security 
for costs.— Lambert v. Sxnith, Case No. 8,027. 

After rule obtained to give security for costs, 
nonresidence of plaintiff will be presumed at a 
subsequent term.— Furlong v. Coleman, Case No. 
5,161. 

A third person claiming property seized on 
execution has the harden of proof, where an in- 
terpleader is directed, and he cannot require the 
plaintiff in execution, though a nonresident, to 
give security for costs.— Gross & P. Mfg. Co. v. 
Gerhard, Case No. 5,843. 

After the term at which a rule was laid upon 
the plaintiff to give security for fees, the clerk, 
upon a motion for judgment on the rule, need 
not prove the plaintiff to be a nonresident.— De- 
vigny V, Moore, Case No. 3,838. 

A corporation aggregate, whose president and 
treasurer reside within the District of Columbia, 
cannot be compelled to give security for costs 
as nonresidents.— Prince v.. United States, Case 
No. 11,425. 

_A rule security for fees is not of itself a suffi- 
cient ground for a rule security for costs.— Bro- 
hawn V. Van Ness, Case No. 1,920, 

On the death of plaintiff's surety for costs in 
sci. fa., pending the suit new security will be re- 
quired on motion, although the administrator 
of the former security has assets.— Duvall v. 
Wright Case No. 4,212. 

Where a person who has given securitv for 
costs as a nonresident has moved within the 
jurisdiction, the rule for security will be stricken 
off on motion.— Nieholls v. Johns, Case No. 10,- 

§ 8;. Time of application. 

Security for costs may be given at any time 
before judgment on the rule.— Reverez v. Camel- 
los. Case No. 11,717. 

Security for costs in the case of a nonresident 
plaintiff may be required at the trial term, in 
default of which a continuance will be granted. 
—Thomas v. Woodhouse, Case No. 13,017; 

Defendant for whom suit was opened after 
hearing as a matter of favor cannot move for 
security for costs on the ground of nonresidence, 
appearing on the face of the bill.— Bliss v. Brook- 
lyn, Case No. 1,545. 

^ A complainant, residing in another state, but 
m the same circuit, cannot be required to fur- 
nish security for costs, except at the first term. 
—Foster v. Swasey, Case No. 4,984. 

§ 9. — = — Sufficiency. 

Security for costs cannot be given in the 
clerk's office.— Offutt v. Parrott, Case No. 10,- 
452. 

The court will not permit the plaintiff, who is 
a trustee merely, to become non pros, where the 
cestui que trust offers security for costs.— Farm- 
ers' & Mechanics' Bank v. Gaither, Case No. 
4,6o4. 

§10. Action .or defense in forma 

pauperis. 

Party allowed to prosecute suit without giv- 
ing security for costs, where he makes oath to 
his poverty, and an attorney certifies to merits. 
Form of such oath.— Bradford v. Bradford, Case 
No, 1,766. 

§11. — — Cost bond. 

A bond for "all costs that may accrue in this 
suit, and be adjudged against the plaintiff," is 
sufficient under a rule requiring a bond "for all 
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costs for which the plaintiff may he liable in the 
suit."— Hoyt V. Byrd, Case No. 6,807. 

A bond as security for costs is good without 
namins the obligee.— Buckingham v. Burgess, 
Case No. 2,088. 

A bond for costs, which omits the name of 
the nonresident plaintiff about to institute suit, 
is defective, and the suit should be dismissed.— 
^^'illiamson t. Buzzard, Case No. 17,751a. 

Xor can bond be given after the institution of 
.'suit, so as to prevent dismissal. — ^Williamson v. 
Buzzard, Case No. 17,7ola. 

§ 12. Amount in general. 

The entire costs of the case are taxed against 
the losing party.— Crabtree v. Neff, Case No. 
3,315. 

The supreme court has power to diminish 
any fees fixed by statute, but not to increase 
them.— In re Houghton, Case No, 6,729. 

§ 13. Items— Fee bill of 1853. 

No item of costs other than those specified in 
the fee bill in Act Feb. 26, 1853, can be taxed. 
Dedekam v. Vose. Case No. 3.731; Eth- 
ridge v. Jackson, Id. 4,541; X-yell v. Miller, 
Id. 8,620; Tliorne t. The Victoria, Id. 13,988; 
Ignited States v. One Package of Ready-Made 
Clothing, Id. 15,950. 

§ 14. Expenses of parties for travel 

and attendance. 

IMaintiffs are not entitled to traveling expen- 
ses and fees for testifying in their own case.- 
Warren v. Weaver, Case No. 17,203. 

But, see Whipple v. Cumberland Cotton Mfg. 
Co., Case No. 17,515. 

The expenses of plaintiff and his counsel in 
attending court at a distance, on a motion to 
modify a decree in equity, cannot be taxed as 
part of his costs on a decree in his favor on final 
hearing.— Hussey v. Bradley, Case No. 6,946a. 

Travel and attendance of the successful party 
cannot be taxed in the federal circuit court, 
where not allowable in the state court.— Sebring 
V. Ward, Case No. 12,598. 

Act March 1, 1793, allowing parties the same 
compensation for travel, attendance, and attor- 
ney's fees as is given in the state courts, lield 
not now in force. — Hathaway v. Koach, Case No. 
6,213. 

Both before and since the act of February 2({, 
1853. in the First circuit the prevailing party 
has been allowed for travel and attendance.— 
Nichols V. Brunswick, Case No. 10,239. 

§ 15. "Witness fees and mileage. 

Compensation of witnesses, see "Witnesses," §§ 
10-17. 

Fees paid witnesses who actually attend trial 
are taxable.— Beckwith v. Easton, Case No. 1,- 
212. 

Witness fees cannot be taxed in the federal 
courts for persons attending at the request of 
the party unless they were regularly subpoenaed, 
— Sawver v. Aultman & T. Mfg. Co., Case No. 
12,397; Spaulding v. Tucker, Id. 13.221; Dres- 
kill V. Parish, Id. 4,075, 4,076; Woodruff v. 
Barnev, Id. 17,986. CONTRA, see Cummings 
v. Akron Cement & Plaster Co., Case No. 3,473; 
Dennis v. Eddy, Id. 3,793. 

Where the testimony of a witness residing in 
another state or country is necessary, his fees 
for actual travel and attendance from his place 
of residence are taxable. — Whipple v. Cumber- 
land Cotton Mfg. Co., Case No. 17,515; Prouty 
V, Draper, Id. 11,447. CONTRA, see Russell 
V. Ashley, Case No. 12,150; Dreskill v. Parish, 
Id. 4,075, 4,076. 

TTavel fees for witnesses who live out of the 
district may be taxed to extent of 100 miles, but 



no more.— Beckwith T. Easton, Case No. 1,212; 
The Leo, Id. 8.252. 

No per diem allowance is taxable for the at- 
tendance of witnesses whose testimony is after- 
wards abandoned or given up or stricken out or 
rejected by the master.— Troy Iron & Nail Fac- 
tory V. Erastus Corning, Case No. 14,197. 

I Where the court was adjourned over for sev- 
I eral weeks, and a continuance was subsequent- 
I ly granted defendant, on payment of costs, oq 
i grounds which did not exist at the opening of 
I the term, lield, that fees of plaintiff's witnesses 
'■ for attendance at both the actual and adjourned 
I dav were recoverable.— Schott v. Benson, Case- 
j No". 12,479. 

■■ A party can tax for attendance of only three 
witnesses to one fact. Exceptions.— Uussard v, 
] Cataliuo, Case No. 2,228. 

Where, for the mutual convenience of the par- 
ties, it is agreed to take testimony at a certain 
place, reasonable compensation will be allowed 
for the traveling expenses of witnesses attend- 
ing from without the jurisdiction, and the 
amount allowed by the fee bill was adopted as 
the proper measure. — Spaulding v. Tucker, Case 
No. 13,221. 

The fees of a witness examined de bene esse, 
who also attends the trial and is examined, are 
taxable.— Beckwith v, Easton, Case No. 1,212. 
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Costs can be taxed for only two counsel of the 
same party.— Ex parte Jaffray, Case No. 7,170. 

Attorney's fees allowed to several defendants, 
whether the pleadings are joint or several,— Cros- 
by V, Folger, Case No. 3,421. 

A solicitor's fee for an overruled exception to 
a master's report is not allowed in the bill of 
costs.— Garretson v. Clark, Case No. 5,249. 

§17. Docket fees. 

When docket fee is taxable, and what is con- 
sidered a "final hearing." Rev, St. § 824.— 
Goodyear Dental Vulcanite Co. v. Osgood, Case 
No, 5,594. 

No docket fee is allowable on exceptions to a 
commissioner's report.— Beckwith v. Easton, 
Case No. 1,212. 

It is proper to tax a docket fee where the ease 
is one of a number stipulated to be heard to- 
gether, the decree in one case to stand as the 
decree in all-— Goodyear Dental Vulcanite Co. v. 
Osgood, Case No. 5,594. 

A docket fee of $20 is the highest compensa- 
tion allowed to a solicitor, and it can be allowed 
but once.— Troy Iron & Nail Factory v, Erastus 
Corning, Case No, 14,197. 

The docket fee of $10, and not that of §20, is 
taxable where a suit at law is tried by the court, 
a jury being waived, (Act 1853). — Jones v. 
Sehell, Case No. 7,493. 

A docket fee of $20 is not taxable on a ref- 
erence in a suit in equity under an interlocu- 
tory order before final hearing. (Act Feb. 26^ 
1853).— Doughty v. West, Bradley & Gary Mfg. 
Co., Case No. 4,030. 

§ 18. ^— Tees for depositions. 

The amount reasonably paid for the execution 
of a foreign commission to take testimony may 
be taxed as costs.— Sedgwick v, Grinnell, Case 
No. 12,613. 

The fees of a magistrate in another state for 
taking a deposition under Act 1789, may be 
taxed in the bill of costs, in Virginia.— Fry v. 
Yeaton, Case No. 5,142. 

Tlie compensation allowed by law to a commis- 
sioner of the court will fix the amount of fees; 
for the execution of a commission in a foreign 
country, unless it appear that the customary 
charge there is greater,— Sedgwick v. Grinnell, 
Case No, 12,613. 
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The solicitor's fee of $2.50 for each deposition 
taken and admitted as evidence relates to testi- 
mony taken out of court under authority Tvhich 
will entitle it to be read as evidence in court, 
and has no relation to oral evidence taken in 
court or before a master. — Troy Iron & Nail 
Factory v. Erastus Coming, Case No. 14,197. 

In an equity case, where depositions are not 
admitted on final hearing, the solicitor's fee of 
S2.50 is not allowed. Act Feb. 26, 1853.— 
StLmpson v. Brooks, Case No. 13,454. 

A court of chancery may include in its decree 
expenses incurred in obtaining necessary testi- 
mony other than such items as are mentioned 
in the fee bill of 1853.— Spaulding v. Tucker, 
Case No. 13,221. 

Postage paid on a commission should be al- 
lowed, as iwrt of the costs thereof.— Prouty v. 
Draper, Case No. 11,447. 

The distinction between an affidavit and a 
deposition considered.— Stimpson v. Brooks, Case 
No. 13,454. 

The officer taking depositions should certify 
each item of cost, and transmit the evidence of 
services rendered.— Kussell v. Ashley, Case No. 
12,150. 

§ 19. — Printing, copying, and trans- 
lating. 

The cost of printing papers which, by a rule 
Of court, a par^ is required to have printed, can 
be taxed against the adverse party. — Dennis, v. 
Eddy, Case No. 3,703; NefE v. Pennoyer, Id. 
10,084. 

The expense of printing testimony for the con- 
venience of the court cannot be taxed as costs 
against the losing party. — Spaulding v. Tucker, 
Case No. 13,221. 

The expense of printing the record and evi- 
dence in an equity suit is properly- taxable as 
part of the costs. Second Additional Rule, May 
25, 1842.— Jordan v. Agawam Woolen Co., Case 
No. 7,516. 

The amount paid for copying papers to be used 
in the suit is not allovrable.— Hussey v. Bradley, 
Case No. 6,946a. 

Expenses of printing and translating testi- 
mony are not taxable by defendant, where the 
bill is dismissed.-r-Harding v. AJtemus, Case 
No. 6,049. 

§20, Telegrapliing. 

The amount paid for. telegraphic dispatches is 
allowable, if shown by affidavit to. have been 
properly and necessarily expended in the suit. — 
Hussey v, Bradley, Case No. 6,946a. 

§ 21. Stenograplier. 

The expense of a stenographer is not taxable. 
—Ex parte Jaffray, Case No. 7,170. 

§ 22. — — Procuring liail. 

A charge by defendant, for services in put- 
ting in special bail a second time, is not fax- 
able, where the second service was made neces- 
sary by the failure of the bail first put in to 
justify.— Ferrett v. Atwill, Case No. 4,747. 

§23. ~ — Discovery. 

Payment of costs of bill of discovery by de- 
fendants should be borne by them on their final 
defeat. — ^Bowne v. Brown, Case No. 1,743. 

§ 24. ^^ Commissions of clerk and mar- 
slial. 

In tlie federal courts in North Carolina, the 
marshal's and clerk's commissions on money 
received and paid out are part of the taxable 
costs. — Kitchen v. Woodfin, Case No. 7,855. 

A paper is not "filed" until indorsed by the 
clerk.— Amy v. Shelby County, Case No. 345. 

§25. Taxation. 

A party is entitled to a detailed bill under 
-oath of commissioner's fees which are to be 



taxed against him, showing the items, and that 
they are legally chargeable. — ^Beckwith v. Eas- 
ton. Case No. 1,212. 

A consent to a taxation of costs equitably 
made by the clerk cannot be withdrawn upon 
the coming in of the master's report.— Holbrook 
V. Small, Case No. 6,596. 

Specific objections are necessary to reach 
charges for clerk's fees and affidavits on an ap- 
peal from taxation. — ^Dedekam v. Vose, Case 
No. 3,731. 

The amount of the costs of a suit in New 
York may be proved by parol. — ^Woodward v. 
Hall, Case No. 18,005. 

Taxation of costs reformed on motion.— Erwin 
V. Cummins, Case No. 4,525. 

An irregularity in the taxation of costs may 
be corrected by the court, on motion, after final 
decree rendered.- Collins v. Hathaway, Case 
No. 3,014. 

A retaxation will be allowed where, by mis- 
take or other casualty, the original taxation 
was not opposed. — Collins v. Hathaway, Case 
No. 3,014. 

The discretionary power of the court over the 
award of costs cannot be exercised on an ap- 
peal from taxation.— The Caithneshire, Case No. 
2.294. 

§ 26. On appeal and error. 

Where both parties appeal, and the decree is 
affirmed, no costs of appeal will be allowed to 
either. — ^The Parkersburgh, Case No. 10,753.- 

Costs are not given upon reversal in supreme 
court where the bill is ordered to be dismissed. — 
Conway v. Alexander, Case No. 3,146. 

Costs not allowed on reversal in circuit court 
for want of jurisdiction. — ^Agnew v. Dorman, 
Case No. 100. 

Costs on appeal from a justice of the peace are 
in the court's discretion, where the judgment is 
affirmed.— Mead v. Scott, Case No. 9,368. 

Same rule upon reversal of such judgment. — 
Ward V. Washington, Case No. 17,163. 

On appeal in admiralty, see "Admiralty," § 149. 

§ 27. Payment ^and remedies for collec- 
tion. 

Attachment will be granted against plaintiff 
and his sureties for costs for which he is liable. 
— Bowne v. Arbuncle, Case No. 1,742. 

It is the duty of each party to pay his own 
costs as they arise in the course of proceedings- 
Its performance the court will compel by at- 
tachment, if necessary.— Hoyt v. Byrd, Case No. 
6,807. 

When a cause is continued at the costs of a 
party, no execution can issue for them. The 
proper remedy, if they are not paid, is an at- 
tachment for contempt. — Penwick v. Toss, Case 
No. 4,736. 

Where a cause has been continued at defend- 
ant's costs, an attachment will be granted 
against defendant for such costs, after judgment 
for- plaintiff.— McGill v. Shehee, Case No. 8,797. 

An attachment will not lie for nonpayment of 
costs of a continuance until after rule to show 
cause and personal service of the order to pay 
the costs, nor unless the bill of costs states tlie 
particulars. — Dyson v. White, Case No. 4,231. 

A surety for fees and costs is not liable to at- 
tachment for not pajnng plaintiff's witnesses for 
their daily attendance.— Hyer v. Smith, Case 
No. 6,978. 

It is in the discretion of the court to stay pro- 
ceedings in a second suit \intil the costs of the 
first are paid, but stay will only be granted on 
the ground of vexation. — Cocke v. Henson, Case 
No. 2,929a. 
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§ 38. Criminal prosecutions. 

Liability of the prosecutor for costs where de- 
fendant is acquitted.— United States v. Flana- 
kin, Case No. 15,119a. 

The prosecutor will be required to give se- 
curity for costs where he has removed from the 
district, and has no property. — United States v. 
Dulany, Case No. 15,000. 

CO-TENANCY. 

See "Joint Tenancy"; "Tenancy in Common," 

COUNTERCLAIM. 

See "Set-Off and Counterclaim." 

COUNTERFEITING. 

I. OFFENSES AND RESPONSIBILITY 

THEREFOK. 

§ 1, Power of congress to regulate. § 2, 
Character of thing counterfeited or manu- 
factured. § 3, Likeness to genuine coin or 
note. § 4, Passing and uttering. § 5, Pos- 
session and manufacture of plates. § 6, In- 
tent. § 7, Persons liable. 

II. PROSECUTION AND PUNISHilENT. 

§ 8, Indictment— Form, requisites, and suf- 
ficiency. § 9, Variance. § 10, Evidence 

-Admissibility. § 11, Presumptions and 

burden of proof. § 12, Trial. 

See, also, "Forgery." 

I. OFFENSES ANO RESPONSIBIIiITY 
THEREFOR. 

§ 1. PoTwer of congress to regulate. 

Whether congress has power to provide for 
the punishment of the offense of passing coun- 
terfeit coin, quajre. — United States v. , 

Case No. 14,414; Campbell v. United States, 
Id. 2,373. 

§ 2. Cliaraeter of tiling counterfeited or 
manufactured. 

It is a crime to manufacture a coin adapted to 
be used to circulate as money, though of original 
design. — Ex parte Holcomb, Case No. 6,598. 

Where an original paper executed with printed 
signatures is not good under the statute, yet, 
where it purports to be a genuine certificate, it 
is a felony, under Act March 3, 1825, § 19, to 
counterfeit it. — ^United States v, Schoyer, Case 
No. 16,232a. 

The certificate required to be given on the 
importation of distilled spirits (Act March 2, 
1799, § 41) is an "official document granted by 
the collector," within Act 1825, § 19, relating to 
forging and counterfeiting. — United States v. 
Schoyer, Case No. 16,232a. 

Act March 3, 1825, § 18, punishes counter- 
feiting the gold and silver coin of the United 
States, and also foreign gold and silver coin 
made current by the laws of the United States. 
—United States v. Brown, Case No. 14,667. 

Counterfeiting an indorsement on a post note 
of the Bank of the United States Iteld not an 
offense under section IS of its charter. — United 
States v. Stewart, Case No. 16,402. 

Forgery of the notes of a private unchartered 
bank and of chartered banks is punishable un- 
der Act Md. 1799, c. 75, § 1.— United States v. 
Winslow, Case No. 16,741. 

§ 3. Iji&eness to gentiiue coin or note. 

The base coin need not have been made in ex- 
act resemblance of the true coin to constitute the 



offense of counterfeiting, under Act 1823, c. 65, 
§ 20. It is sufficient if the resemblance is strong 
enough to deceive persons exercising ordinary 
caution.— -United States v. Ayhvard, Case No. 

14,482. 

Rev. St. % 5461. does not extend to the utter- 
ing of a token which does not purport to be an 
imitation, or in substitution, of any coin known 
to the law; and does not cover a piece of metal 
bearing the device of an Indian and the inscrip- 
tion "Vi dollar."— United States v. Bogart, Case 
No. 14,617. 

When the purpose and act are otherwise guilty 
within the statute, the similitude suSices if, ac- 
cording to the mode of use apparently designed, 
the coin would have a probable tendency to mis- 
lead persons whom it might be intended in this 
manner to defraud into a belief of its genuino- 
ness.— United States v. Bricker, Case No. 14.G42. 

In determining whether defendant is guilty of 
passing counterfeit coin, the question is not 
whether the coin was such as would deceive 
a person of ordinary skill and caution, but 
w^hether it was capable of and designed to be 
used for deceiving the uncautious and unskillful. 
— United States v. Hargrave, Case No. 15,306. 

It is a crime to photograph a United States 
treasury note, though the similarity between the 
photograph and the original be not such that it 
is calculated to deceive the public. — ^Ex parte 
Holcomb, Case No. 6,598. 

§ 4. Passing and uttering. 

Passing a paper is putting it off in payment or 
exchange. Uttering it is a declaration that it 
is good, with an intention to pass it, or an offer 
to pass it. — United States v. Mitchell, Case No. 
15,787. 

Passing a counterfeit note in the name of a 
fictitious person, an assumed name, or on a bank 
which never ■ existed, is within the law. It is 
not necessary that the note, if genuine, would 
be obligatory on the parties whose names are 
counterfeited. — United States v. Mitchell, Case 
No. 15,787. 

Passing or attempting to pass counterfeit 
money by an agent employed for that purpose 
by defendant is the same as if defendant hail 
done it himself. — ^United States v. Morrow, Case 
No. 15,819. 

Defendant may be convicted of uttering or 
passing spurious notes upon proof that he sold 
and delivered them as spurious, with intent that 
they should be passed upon the public as genu- 
ine. Act June 30, 1864, § 10.— United States v. 
Nelson, Case No. 15.861. 

The delivery of counterfeit money to a person, 
to be passed off generally for the benefit of the 
prisoner, is not a passing "in payment," within 
Act Va. Dec. 19, 1792.— United States v. Yen- 
able, Case No. 16,615. 

Possession of forged bank notes with intent to 
utter them as true is not an indictable offense.— 
United States v. Wright, Case No. 16,772. 

§ 5. Possession and manufacture of 
plates. 

Act June 30, 1864. § 12, is confined to the case 
of an unauthorized possession of genuine plates, 
and is not applicable to a case of the possession 
of counterfeit plates, — United States v. Addatte. 
Case No. 14,423. 

An indictment will lie under Act June 30, 
1864, § 11, for aiding and assisting in the mak- 
ing of a counterfeit plate from which national 
counterfeit bank notes could be printed. — ^United 
States V. Rossvally, Case No. 16,197. 

§ 6. Intent. 

On an indictment for counterfeiting notes of 
the Bank of the United States, an intent to de- 
fraud some corporation or person must be shown. 
— United States v. Moses, Case No. 15,825. 
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On an indictment for counterfeiting silver coin, 
€tc., under 4 Stat. 121, an intention to pass such 
coin fraudulently as genuine must be proved.— 
XTnited States v. King, Case No. 15,535. 

Quaere, whether an intent to defraud is a nec- 
essary ingredient of the offense of keeping in pos- 
session counterfeit money, with intent to sell the 
«ame.— United States v. Mank, Case No. lo,715a. 

. Where the spurious coin for any reason is not 
fitted to deceive persons of the most ordinary 
precaution and intelligence, the inference of a 
■criminal intention in making it does not arise. — 
United States v. Burns, Case No. 14,691. 

Tlie law presumes the intention in passing 
■counterfeit paper to he to defraud any person 
who may suffer a loss by receiving it as genu- 
ine—United States T. Shellmire, Case No. 16,- 
271. H 

Intoxication is no defense to an indictment for 
passing counterfeit notes, if defendant was pos- 
sessed of his reason, and was capable of know- 
ing whether the note he passed was good or bad. 
—United States v. Roudenbush, Case No. 16,- 
198. 

On an indictment for having in possession, 
with intent to utter, counterfeit treasury notes, 
accused may show that he received them ucci- 
■tlentally, or in ordinary course of business. — 
United States v. Kenneally, Case No. 15,522. 

^ 7. Persons liable. 

One accused of passmg or uttering counterfeit 
paper must be present when the act is done, 
privy to it, or aiding, consenting, or procuring it 
to be done. If done by consent, all are equally 
guilty.— United States v. Mitchell, Case No. 15,- 
787. 

A person who procures or facilitates the mak- 
ing of counterfeit coin in his house by harbor- 
ing the guilty persons therein is guilty of assist- 
ing in making such coin. Act March 3, 1825, 
J 20.— United States v. Tarr, Case No. 16,434. 
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■'§ 8. Indictment — ^Forni> regnisites, and 
sufficiency. 

An indictment under Act JIarch 3, 1825, § 2^1, 
Avhich names the person intended to be defraud- 
ed by the passing of counterfeit coin, need not 
name the person to whom the coin was passed. 
— United States v. Bejandio, Case No. 14,561. 

It is not a misjoinder to add to the counts 
Kjharging the making of false coin a count for 
■Gliding and assisting in making such coins and 
.one for procuring them to be made. — United 
States V. Burns, Case No. 14,691. 

. The offenses of passing counterfeit coin at dif- 
lerent times and on different occasions may be 
joined in the same indictment. — United States v. 
•O'Callahan, Case No. 15,910. 

Contents and sufficiency of an indictment for 
uttering as true a forged note of the Bank of 
the United States after the expiration of the 
term for which the corporation was created. — 
United States v. Noble, Case No. 15,895.' 

An indictment for counterfeiting United States 
■coin, under section 20 of the crimes act of 1825, 
need not aver an intent to pass tlie coin as true, 
aior an intent to defraud. — ^United States v. 
Peters, Case No. 16,035. 

An indictment for circulating counterfeit coin 
need not charge the offense to have been com- 
mitted in territory within the jurisdiction of 
the United States. — Campbell v. United States, 
Oas.e No. 2,373. 

The offense of attempting to pass a knowingly 
falsely altered national bank note (Eevj St. § 
5145) is not a felony, and the indictment need 
not charge such offense to have been feloniously 



committed.— United States v. Shepherd, Case No. 
16,274. 

An indictment for the felonious possession of a 
forged national bank note, which sets out the 
note, need not aver the purport of the instru- 
ment.— United States V. Williams, Case No. 16,- 
706. 

An indictment for forging a treasury note need 
not, in terms, give it that name, where a copy is 
set out.— United States v. Trout, Case No. 16,- 
542. 

An indictment for forging a treasury note need 
not aver that it was made in resemblance of the 
genuine note.— United States v. Trout, Case No. 
16,542. 

An indictment for possessing forged treasury 
notes and postal currency, with intent to pass 
them, must profess to give, and must actually 
give, exact copies of them, or allege a reason-* 
able excuse for not doing so. — United States v. 
Fisler, Case No. 15,105. 

The charge that the prisoner had in posses- 
sion "divers" such forged instruments is too -in- 
definite. — ^United States v. Fisler, Case No. 15,- 
105. 

§ 9. — Variance. 

The notes stated in the indictment and given 
in evidence as counterfeited, and those alleged 
to be counterfeited, must be shown to be the 
same, but mere literal variances are not fatal. — 
United States v. Moses, Case No. 15,825; Same 
V. Eoudenbush, Id. 16,198: Same v. Mason, Id. 
15,736; Same v. Hall, Id. 15,283. 

An incorrect description in respect to the bill 
number of a bill which defendant is indicted for 
uttering is a fatal variance. — ^United States v. 
Mason, Case No. 15,736. 

Alleging the coins as 50-cent pieces and 25- 
cent pieces instead of the half dollar and quarter 
dollar, as named in the coinage act, is not a 
material variance— United States v. Burns, Case 
No. 14,691. 

An indictment, in setting out counterfeit notes, 
did not exhibit any imprint of the seal of the 
treasury, while the notes put in evidence on the 
trial exhibited such imprint. Held, not a mate- 
rial variance.— United States v. Bennett Case 
No, 14,572. 

Circulating notes of a national banking asso- 
ciation are properly admissible in evidence un- 
der an indictment for counterfeiting, setting 
them out at length, and calling them "national 
bank currency notes."— United States v. Ben- 
nett, Case No. 14,572. 

§ 10. Evidence— Admissibility. 

Where the prisoner is connected with others, 
evidence is admissible that different parts of the 
machine employed in counterfeiting were found 
in the possession of such other persons. — ^United 
States v. Craig, Case No. 14,883. 

If there be a concert between two or more to 
pass counterfeit notes, or any joint or concurrent 
action in passing them, the act of one is evi- 
dence against the other.— United States v. Hin- 
man, Case No. 15,370. 

Good character may be shown as evidence that 
counterfeit notes found in defendant's possession 
were innocently received. — ^United States v. Ken- 
neally, Case No. 15,522. 

Failure of accused when arrested to make any 
explanation of how he got the counterfeit 
money, or to assert his innocence, is a circum- 
stance which the jury may consider against him. 
— United States v. Kenneally, Case No. 15,522. 

On the trial of an indictment for assisting in 
making counterfeit coin by harboring the guilty 
persons, a witness may testify that the machines- 
found on the premises could not collectively be 
applied to other uses, though they might sepa- 
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possession of counterfeit bank notes is not ad- 
missible to prove the scienter. — United States v. 
Goughnour, Case No. 15,238. 

But evidence is admissible of the passing of 
similar counterfeit notes, or of passing notes of 
a different bank, at the same time, or of having 
them in possession. — United States v. Kouden- 
bush. Case No. 16.W8; Same v. Mitchell, Id. 
15,787. 

As to possession of coin of different denomina- 
tion, see United States v. Goughnour, Case No. 
15,238. 

No notice is necessary to produce a paper m 
the hands of defendant, an accomplice, or a 
third person, \vho secretes it to protect defend- 
ant, or tliat evidence of its contents will be of- 
fered at tlie trial, though such paper is not the 
subject of the indictment. — United States v. 
Doebler, Case No. 14,977. 

After evidence that a note of the description 
laid in the indictment has been forged and 
passed, evidence may be given of delivering or 
passing other counterfeited notes on the same 
bank before or after the passing the one in ques- 
tion, irrespective of time. — ^United States v. Doe- 
bler. Case No. 14.977. 

Evidence is admissible that a parcel of coun- 
terfeit cheeks and drafts on other banks than 
that alleged in the indictment, and others printed 
on bank paper not filled up, were found in de- 
fendant's possession. — United States v. Noble, 
Case No. 15,895. 

§ 11. — — Fresumptions and ■fanrden. of 
proof. 

Possession of spurious coins, with tools and in- 
struments for tlie manufacture thereof, warrants 
a prima facie presumption of guilt. — United 
States V. King, Case No. 15,53o. 

Proof that a quantity of spurious coin and in- 
struments and appliances for making it were 
found in defendant's possession, where unex- 
plained by evidence rebutting the presumption 
of guilt, is sufficient to sustain a conviction. — 
United States v. Burns, Case No. 14,691. 

§ 12. Trial. 

While counterfeiting a note of the Bank of 
the United States is made a felony, the prisoner 
is not entitled to a list of witnesses and jurors 
two days before pleading. — United States v. Wil- 
liams, Case No. 16,709. 

On a trial for passing counterfeit money, the 
jury should be satisfied that the resemblance of 
the forged to the genuine piece is such as might 
deceive one using ordinary caution, — ^United 
States V. Morrow, Case No. 15,819. 



COUNTIES. 

§ 1, Boundaries. § 2, County board. § 3, Officers. 
§ 4, Bonds. § 5, Contracts. § 6, Claims against 
county, and payment thereof. § 7, Actions. 

See, also, "Municipal Corporations." 

County attorneys, see "District and Prosecuting 

. Attorneys." 

§ 1. Boundaries. 

Proper boundaries of Cumberland county, in 
New Jersey, on the Delaware river. — Corfield T. 
Coryell, Case No. 3,230. 

§ 2. County board. 

A special meeting of the board of supervisors, 
held without observing the manner prescribed by 
statute for calling it, is not legal, and cannot in- 
itiate a proceeding to subscribe for railroad aid 
stock. — Goedgen v. Manitowoc County, Case No, 
5,501. 



the county commissioners, as the constituted au- 
thority of the county, a majority may act.— How- 
ard V. Crawford County, Case No. 6,757. 

County commissioners in Ohio may sue and 
are liable to be sued in relation to all matters 
which involve the exercise of their powers. — Mc- 
Lean v. Hamilton County, Case No. 8,881. 

The board of county commissioners in Ohio is 
a quasi corporation only, and not liable in an ac- 
tion soimding in tort. — Jacobs v. Hamilton Coun- 
ty, Case No. 7,161. 

County commissioners, though not possessing 
in every respect the technical qualities of a cor- 
poration, are amenable to the process of the fed- 
eral court within the state. — McLean v. Hamil- 
ton County, Case No. 8,881. 

The refusal of county supervisors to put a 
judgment on the tax list renders them liable, in 
an action for damages, only for a counsel fee 
and costs, — and this even though a mandamus 
has issued. — Newark Sav. Inst. v. Panhorst, 
Case No. 10,142. 

§ 3. Officers. 

Discovery of fraud, in the meaning of the stat- 
ute of limitations, is not to be imputed to a 
county simply because it was known to its officer 
who committed it. — O'Brien County v. Brown, 
Case No. 10,399. 

§4. Bonds. 

Counties in Iowa can issue bonds for borrowed 
money if authorized by a public vote. — Carpenter 
V. Buena Vista County, Case No. 2,429. 

Where the county court is autliorized to issue 
county warrants of a prescxibed form for all 
sums of money found due from the county, it 
has no implied authority to fimd outstanding 
warrants by the issue of negotiable bonds.— 
Whitwell V. Pulaski County, Case No. 17,605. 

( A county is directly liable to the holder of 
railway aid bonds where it covenants to pay the 
holder, though, as between the county and rail- 
road company, the latter has agreed to pay. — 
McCoy V. Washington Countj', Case No. 8,731. 

See, also, "Municipal Corporations," §§ 29-37 ^. 
"Railroads," §§ 12-14. 

§ 5. Contracts. 

In Oregon, a county is a body politic, and may 
take a note or bond and mortgage and enforce 
same in courts, — ^Alexander v. Knox, Case No. 
170. 

A statute authorizing county supervisors to 
erect a courthouse, when there is money in the 
treasury, or when they may deem it expedient 
to levy a tax therefor, impliedly prohibits them 
from borrowing money which will be a charge 
on the county. — Kinsey v. Little River County, 
Case No. 7,829. 

Money borrowed by a county, without author- 
ity, but used for its benefit, may be recoveretl' 
by an action for money had and received. — Kin- 
sey V. Little River County, Case No. 7,829. 

A limitation in the revenue laws of the amount 
which may be annually levied for bridges iind 
the support of paupers, does not limit the coun- 
ty's power to bind itself by contract for those 
purposes and issue warrants in excess of such 
limit. — Kinsey v. Pulaski County, Ciise No. 7,- 
830. 

§ 6. Claims against county, and payment 
thereof. 

There is no appropriation of any part of a 
common fund until the commissioners, by their 
warrant on the treausrer, indicate the specific 
object to which it is to be applied. — ^Pollock v. 
Lawrence County, Case No. 11,255. 

The act of county authorities in Arkansas in 
auditing a claim and issuing a warrant is not 
conclusive as a judicial determination upon the- 
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county.— Shirk v. Pulaski County, Case No, 12,- 
794. 

The holders of a county -warrant, issued for 
more than the sum actually due, -will be treated 
as the eoLuitable assignees of the original claims. 
-Shirk V. Pulaski County, Case No. 12,794. 

County warrants are not commercial paper, 
but are subject to legal and equitable defenses in 
the hands of subsequent holders. — Shirk v. Pu- 
laski County, Case No. 12,794; Kinsey v. Little 
Iliver County, Id. 7,829. 

A general warrant on the funds of the county 
for the payment of a judgment refused where 
a relator had compelled the levy of a special 
tax, which was in. process of collection.— United 
States V. Greene County Court, Case No. 15,259, 

After the issue of an execution against a coun- 
ty, under Act Pa. 1834, the commissioners Can- 
not draw any warrant or make any payment un- 
til the judgment is satisfied^— Pollock v. Law- 
rence County, Case No. 11,235, 

Payments of judgments on ordinary county 
warrants by Arkansas counties can only be en- 
forced in the manner provided by the constitu- 
tion and laws of the state.— United States v. 
Miller County. Case No. 15,776. 

A relator whose judgment is based on county 
warrants, issued after the adoption of the pres- 
ent constitution of Arkansas, is not entitled to 
the levy of a tax in excess of the constitutional 
limit; otherwise as to judgments on warrants 
issued before such adoption.— United States t. 
jNIiller County, Case No. 15,776, 

An order of the board of county supervisors, 
when in the form prescribed by law, properly 
signed and countersigned, will be presumed to 
be correct,- Lyell v, Lapeer County, Case No. 
8,618. 

An order by the supervisors upon the treas- 
urer, in proper statutory form, is a county lia- 
bility, and no presentment, demand, and notice 
of dishonor are necessary. — ^Lyell v. Lapeer Coun- 
ty, Case No- 8,618. 

Under a statute authorizing county commis- 
sioners to refer the claims of a person to arbi- 
trators, held, that the commissioners had no au- 
thority to submit a part only of his claim with- 
out his consent— Tobey v. County of Bristol, 
Case No. 14,065, . * 

Judgment creditors of Missouri counties are 
entitled to the levy of a special tax to pay rail- 
road aid bonds, if other means of payment are 
not provided.— United States v. Justices of Lin- 
coln County Court, Case No. 15,503. 

§ 7. Actions. 

The service of process, in an action against a 
county, upon the chairman of the county board, 
where the statute requires it to be made upon 
the county judge, gives no jurisdiction. — Gross 
V. Sioux County, Case No. 5,842. 

"Where counties are, by statute, subject to 
suit, the judgment or decree to operate with like 
effect as suits between individuals (Act Mich, 
1846), a bill in equity will lie to satisfy a judg- 
ment against the county by subjecting bonds 
and mortgages which cannot be reached "by exe- 
cution.— Lyell V. St. Clair County, Case No. 
8,621. 

Under such a statute, "an execution will issue 
against a county.— Lyell 'v. St. Clair County, 
Case No. 8,621. 

Procedure in a proceeding by a county to en- 
force security for a loan made by it. — ^Alexander 
V. Knox, Case No. 170. 

A decree for the assessment and collection 
of a tax to pay judgments on county bonds will 
be enforced directly against the taxpayers, on 
bill filed by the judgment creditors, where the 
county officers are unable to collect such taxes 
at law,— Post V. Taylor County, Case No. 11,302. 



-COURTS. 790 

Digest.] 
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See "Counties," § 2. 

COURT COMMISSIONERS. 

See "United States Commissioners." 

COURTS. 

L IN GENERAL. 

§ 1, Raising question ol jurisdiction. § 2, 
Executive and political powers, § 3, Change 
of limits of jurisdiction. § 4, Court officers. 
I 5, Terms. § 6, Rules of court. § 7, Con- 
duct of business. § 8, Rules of decision. J 
9, Opinions and records. § 10, Courts of gen- 
eral original jurisdiction. § 11, Courts of 
limited or inferior jurisdiction. § 12, Courts 
of probate jurisdIcUon. § 13, Courts of ap- 
pellate jurisdiction, 

II, UNITED STATES COURTS, 

(A) Jurisdiction and Powers in General, 

§ 14, Derivation of powers. § 15, Territori- 
al- extent. § 16, United States territory. § 
17, Suits by or against states or counties. 
§ 18, Probate matters. § 19, Supplemental 
and ancillary proceedings and relief. § 20^ 
Admiralty and maritime jurisdiction. § 21, 
Equity jurisdiction and procedure. § 22, 
Criminal jurisdiction. § 23, Consent of par- 
ties. § 24, Showing jurisdiction. § 25, Change 
of conditions. § 26, Exception to jurisdic- 
tion. § 27, Power of judge. § 28, Decree on 
failure of .jurisdiction. § 29, State laws. 

(B) Jurisdiction Dependent on Nature of 

Subject-Matter. 

§ 30, Constitutional questions. § 31, Suits 
arising under laws of United States— In gen- 
eral. § 32, Revenue and customs law. 

§ 33, Public lands. § 34, Copyrights 

and trade-marks. § 35, Patents. § 36, 

National banks. § 37, Union Pa- 
cific Railroad Company. § 38. Marsbals' 

bonds. § 39, Rights not enforceable in state 
courts. § 40, SulScIency of allegation. 

(C) Jurisdiction Dependent on Citizenship, 

Residence, or Character of Parties. 

§ 41, In general. § 42, Diverse citizenship 
— ^In general. § 43, Residence and domi- 
cile. § 44, Sever^al plaintiffs or defend- 
ants. § 45, Severable controversy. § 46» 

Nominal parties. § 47, Actions by 

persons acting in fiduciary or representa- 
tive capacity. § 48, Actions by assignees in 
general. § 49, — r Assignees or Indorsees 

of notes, bonds, etc. § 50, Corporations. 

§ 51j Joint stock associations. § 52, 

Transfers for purposes of suit. § 53, 

Supplemental and ancillary suits, .proceed- 
ings, and relief. •§ 54, Intervention. §- 

55, Effect of change in relation or con- 
dition. § 56, Foreign states. § 57, Citizens, 
or residents of foreign states. § 58, Necessity 
of suing in district of residence. § 59, Com- 
pelling appearance by attachment. § 60, Al- 
legations in pleadings— Necessity. § 61, 

Sufiiciency. § 62, — — Objections, how rais- 
ed, g 63, Voluntary appearance or waiver- 
of objection.' 

(D) Jurisdiction Dependent on Amount or 

Value in Controversy. 
§ 64, In general. § 65, Necessity of aver- 
ment. § 66, Computation. 
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\E) Procedure, and Adoption of Practice of 
State Courts. 

§ 67, In general. § 68, Exceptions. § 69, 
Remedies given by state laws. § 70, Aboli- 
tion of remedies by state laws. § 71, Effect 
of acts of congress. § 72, Adoption by court. 
§ 73, Changes in practice. § 74, In equity. 

'(F) State Laws as Rules of Decision. 

§ 75, Enforcement of state statute. § 76, 
Construction by legislative or executive de- 
partment. § 77, In criminal cases. § 78, In 
equity. § 79, Following state decisions— In 

general. § SO, Questions of commercial 

and general nature. § 81, Construction 

of state constitution or statute. 

<G) Circuit Courts. 

§ 82, Source and limits of jurisdiction, § 
83, Suits of "civil nature." § 84, Adminis- 
tration of state laws. § 85, Territorial limi- 
tations. § 86, Suits under laws, etc., of Unit- 
ed States. § 87, Equity jurisdiction. § 88, 
Conflicts between circuits. § 89, Change of 
district. § 90, Particular circuits. | 91, Re- 
moval of causes. § 92, Showing jurisdiction. 

(H) District Courts. 

§ 93, Jurisdiction — ^Territorial extent. § 94, 
Admiralty and maritime. § 95, Eq- 
uity. § 96, Penalties and forfeitures. § 

97, Seizures. § 98, Prize. § 99, 

Crimes. § 100, Suits by United States. 

§ 101, Consuls. § 102, Consent to 

jurisdiction. § 103, Judges. 

<I) Territorial and Provisional Courts. 
§ 104, In General. 

(J) Courts of District of Columbia. 

§ 105, Circuit court— In general. § 106, 

Jurisdictional amount. § 107, Levy court. § 
108, Orphans' court. 

III. CONCURRENT AND CONFLICTING 
JURISDICTION AND COMITY. 
§ 109, Concurrent jurisdiction of state and 
federal court— In general. § 110, Prior- 
ity of jurisdiction. § 111, Proceedings in 

same or different rights. § 112, Supplemen- 
tal or ancillary proceedings. § 113, Enjoin- 
ing, vacating, or nullifying decision or pro- 
ceedings of state court. § 114, Habeas cor- 
pus proceedings — In general. § 115, Per- 
sons arrested under process of state court 
for acts done under federal authority. § 116, 
Power of state court as regards federal courts 
in general. § 117, Conclusiveness of state 

* court decision. § 118, Property in custodia 

legis. § 119, Courts of different states or 
countries. 

See, also, "Clerks of Court"; "Judges"; United 
States Commissioners." 

Allegations to sbow jurisdiction, see "Indictment 

and Information," § 10; "Larceny." 
■Conflict* of jurisdiction, see "Bankruptcy," § 17, 
■Consular courts, see "Ambassadors and Consuls," 

§ 5. 
■Contempt of court, see "Contempt." 
Copyright of law reports, see "Copyrights," §§ 

3, 5. 
Courts-martial, see "Army and Navy," §§ 17- 



Jurisdiction as dependent on locality, see "Ad- 
miralty," § 48. 

in rem, see "Judgment," § 63. 

to issue writ of certiorari, see "Certiorari," 

§2. 

— - to render judgment, see "Judgment," § 1. 
Mandamus to inferior courts, see "Mandamus," 

Objections to jurisdiction as ground of abate- 
ment, see "Abatement and Revival," § 1. 

On appeal in admiralty, see "Admiralty," § 112. 

Pleading jurisdictional facts, see "Pleading," SS 
12, 13. 

Province of court and jury, see "Trial," § 16. 

Removal of action from state court to United 
States court, see "Removal of Causes." 

Reports of decisions, see "Reports." 

Review of decisions, see "Appeal and Error." 

Right to trial by jury, see "Jury," §§ 1^. 

Time of holding court, see "Holidavs." 

Trial by court without jury, see "Trial," § 24. 

Jurisdiction of and proceedliuis relating to 
particular siibjects. 

See "Ambassadors and Consuls," § 6; "Attach- 
ments," § 4; "Cancellation of Instruments," 
§ 5; "Certiorari" § 2; "Creditors' Suit," § 4; 
"Extradition," § 3; "Guardian and AVard," § 
3; "Habeas Corpus"; "Indians"; "Manda- 
mus," § 6; "Maritime Liens," §§ 54r-56; "Ne 
Exeat," § 2; "Prohibition." 

Actions against corporation, see "Corporations," 
§ 49. , 

against executors and administrators, see 

"Executors and Administrators," § 41. 

by or against assignee in bankruptcy, see 

"Bankruptcy," §§ 837-341. 



by or against trustee, see "Trusts." § 30. 



for collision, see "Collision," § 118. 

for infringement of patents, see "Patents," 

§ 218. 

for salvage, see "Salvage," § 58. 

for seamen's wages, see "Seamen," § 134. 

Administration of decedents' estates, see "Ex- 
ecutors and Administrators," § 1. 

Application for preliminary injunction, see 

"Patents," § 245. 
Bill of review, see "Equity," § 127. 
Crimes, see "Criminal Law," §§ &-14. 

in Indian country, see "Indians," § 15. 

Establish or confirm grants, see "Public Lauds," 

§ 87. 
Examination in, bankruptcy, see "Bankruptcy," 

§ 316. 
Foreclosure, see "Mortgages," § 32. 
Foreign corporations, see "Coi"porations," g§ 81, 

85; "Insurance," § 1. 
Forfeitures, see "Customs Duties," § 97; "For- 
feitures," § 6; "Internal Revenue," § 82. 
Indian counby, see "Indians," g§ 10, 15. 
Limit liability of vessel owners, see "Shipping," 

§ 250. 
Naturalization proceedings, see "Aliens," § 10. 
Navigable waters, see "International Law," § 1; 

"Navigable Waters," § 2. 
Open or vacate judgment, see "Judgment," § 35. 
Prize, see "War," §§ 51-53, 
Proceedings for accounting, see "Executors and 

Administi'atbrs," § 57. 
for dissolution of corporation, see "Coipo- 

rations," § 72. 

in bankruptcy, see "Bankruptcy," §§ 7-18. 

under confiscation acts, see "War," § 90. 



of inquiry, see "Army and Navy," § 16. 



Effect of appearance, see "Appearance." 

of want of jurisdiction on power to award 

costs, see "Admiralty," § 128. 

Judicial notice, see "Evidence," § 7. 

power, see "Constitutional Law," § 2. 

proceedings on Sunday, see "Sunday," § 4, 



Relief against judgment, see "Judgment," § 42. 

Review proceedings in "bankruptcy, see "Bank- 
ruptcy," § 681. 

Set aside conveyance, see "Fraudulent Convev- 
ances," § 30. 

written instrument, see "Cancellation of In- 
struments," § 5. 

Jurlsdlellon of particular tribunals. 
See "Admiralty," §§ 1-36; "Equity," §§ 1-10. 
Courts-martial, see "Army and Navy," § 17. 
Justices' courts in civil cases, see "Justices of 
the Peace," §§ 3-7. 
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I. IN GEWEBAIr. 



§ 1. Kaising question of jurisdiction. 

It is only where the court is without power to 
pass upon- the subject-matter of the complaint 
or to grant the relief sought that its jurisdic- 
tion may be challenged.— IMcSIillin v. Barclay, 
Case No. S,902. 

The court will, of its own motion, refuse to 
proceed, where a want of jurisdiction appears 
at any time before trial.— Heriot v. Davis, Case 
No. 6,40i. 

The federal courts will dismiss a suit at any 
time when want of jurisdiction appears.— Mc- 
Closkey t. Cobb, Case No. 8,702. 

Defect of jurisdiction not patent on the rec- 
ord is available only by plea.— Fremont v. Mer- 
ced Min. Co., Case No. 5,095. 

A question of jurisdiction should not be dis- 
posed of on motion, but on .hearing.— Cushing v. 
Laird, Case No. 3,508. 

A motion or petition in the suit is the proper 
method to stay proceedings, where it is not 
properly prosecuted in the federal court. A 
formal bill is not necessary.— Fuentes v. Gaines, 
Case No. 5,145. 

§ 2. Executive and political powers. 

The executive power cannot be revised and 
corrected bv the judicial.— Astrom v. Hammond, 
Case No. 596. 

The federal courts will not review a decision 
of the head of a department on a matter re- 
ferred to him by congress for determination. — 
United States v. Milwaukee & St. P. Ky. Co., 
Case No. 15,779. 

Courts of justice may take jurisdiction of an 
action of ejectment for the recovery of land in 
the possession of an oflSeer or agent of the gov- 
ernment which claims title. — ^Lee v. Kaufman, 
Case No. 8,191. 

Where a bridge is unlawful as obstructing a 
river, in violation of a treaty with a foreign 
country, it is an international question, to be 
determined bv the executive and legislative de- 
partments.— In re Clinton Bridge, Case No. 2,900. 

The federal courts have no authority to en- 
join federal officers against performing any 
merelv ministerial act.— McElrath v. Mcintosh, 
Case No. 8,781. 

Government departments or agents, seeking to 
execute a law in an unconstitutional manner, 
as by taking private property for public use 
without making compensation as provided by 
law, may be restrained.- Avery v. Fox, Case 
No. 674. 

The federal circuit court has no jurisdiction 
of a suit in equity by a private person to inter- 
fere with or control the administration of the 
duties of the comptroller of tlie currency and of 
the treasurer of the United States in respect to 
bonds deposited with the treasurer to secure the 
redemption of national bank notes under Act 
June 3, 1SG4.— Van Antwerp v, Hulburd, Cases 
Nos. 16,826, 16,827. 

The condition of peace or war, in a legal 
sense, must be determined by the political de- 
partment of the government, and the courts are 
bound by that decision,— United States v. One 
Hundred and Twenty-Nine Packages, Case No. 
15,941; Philips v. Hatch, Id. 11,094. 

The courts cannot recognize the existence of 
a new foreign government until after its recog- 
nition bv the legislative or executive depart- 
ments.— United States V. Baker, Case No. 14,- 
501. 

In the case of a civil war in a foreign coun- 
try, the old established government must be 
considered as the lawful organization until the 
executive publicly recognizes the new govern- 
ment. — The Hornet, Case No. 6,705. 



The courts of the United States are bound by 
the decision of the executive of a question as to- 
the existence or validity of an organization 
claiming to be the lawful government of a for- 
eign country .^The Hornet, Case No, 6,705. 

The courts must follow the decision of the 
political department of the government on the- 
question whether the adoption of the constitii- 
tion of Georgia of 1868 Was an act of the people- 
of the state.— Marsh v. Burroughs, Case No. 
9,112. 

§ 3. Change of limits of jurisdiction. 

The division of a county subsequent to the- 
levy of an attachment on land therein does not 
affect the lien or oust tlie court or sheriff of juris- 
diction.— Tyrell's Heirs v. Rountree, Case No. 
14,313. 

The effect of redistricting the state of Penn- 
sylvania on causes then pending on the dockets- 
eonsidered.~Ithoades v. Selin, Case No. 11,740. 

§ 4. Court of&cers. 

' Every court has power .to superintend the con- 
duct of its officers, and see by what authority 
they act, and that its process shall not be vex- 
atiously employed. — King of Spain v. Oliver^ 
Case No. 7,814. 

§ 5. Terms. 

All motions, in a suit at common law, which- 
are reqiiired, by the practice of the state courts 
of New York, to be made at a special term of 
a state- court, may be made flt a stated term of a 
federal court.- Emma Silver Min. Co. v. Park, 
Case No. 4,467. 

A change of the time of holding courts does- 
not work a discontinuance of causes therein 
pending. — Compton v., Palmer, Case No. 3,070a. 

A change by statute of the time of holding- 
courts does not affect the business therein, al- 
though no provision is made as to the decision, 
of causes.— Boswell v. Newton, Case No. l,683a^ 

§ 6. R-oles of court. 

The practice of the court may be established" 
without the existence of a positive written rule. 
—United States v. Stevenson, Case No. 16,395. 

In the absence of written rules, the court will 
deduce from prior decisions such rules as are- 
applicable to the particular case. — Lamb v. Park- 
man, Case No. 8,019. 

Under the judiciary act of 1789, and the act 
of 1792, the federal courts may make rules of 
practice according to their pleasure not repug- 
nant to the laws of the United States. And a 
rule may be established by long course of prac- 
tice, without adoption in writing.— Koning v. 
Bayard, Jr., Case No. 7,924. 

Rules made by the circuit courts may be- 
varied or dispensed with in special eases. — Wal- 
lace V. Clark, Case No. 17,098. 

Rules of practice adopted by the court do not 
control its discretion so as to deprive it of power 
to secure the trial of causes on their merits, on 
proper showing. — Mutual Building Fund Soc. & 
Dollar Sav. Bank v. Bossieux, Case No. 9,977. 

The act of August 23, 1842, authorizing the 
supreme court to frame rules of practice, is gen- 
erally understood to give that court no power to 
repeal or modify existing regulations prescribed 
by congress.— The Kentucky, Case No. 7,717. . 

The rules established by the supreme court are 
rules of practice, not of decision.— The Selt, Case 
No. 12,649. 

A rule established by the supreme court in pur- 
suance of law becomes a part of the laAV itself. 
—Seymour v. Phillips & Colby Const. Co., Case 
No. 12,689. 

The circuit courts have no authority to rescind 
a rule adopted by the supreme court to govern. 
their equity practice.— Jenkins T. Greenwald^ 
Case No. 7,270. 
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Rule 96 of the district court of the Soutliern 
district of New York of 1838 held to be abro- 
gated hy circuit court rules of 1845. — Manches- 
ter V. ililne, Case No. 9,007. 

Rules of practice in admiralty, see "Admiralty," 
§38. 

§ 7. Condnct of business. 

The court may discriminate as to the unlim- 
ited admission into the court room of persons 
whose presence as a class, for any reason, will 
endanger the security of the administration of 
justice, or prevent the police of the court. — ^Unit- 
*d States v. Buck, Case No. 14,680. 

Where there are no parties litigant before the 
•court, original papers filed may be withdrawn 
without leaving copies. — Ex parte Tochman, Case 
No. 14,072. 

§ S. Rules of decision. 

In the absence of constitutional and statutory 
provisions, the common law furnishes the rule 
as to the mode of procedure in criminal cases 
in the federal courls. — United States v. Block, 
Case No. 14,609; Same v. Hammond, Id. 15,- 
204. 

The general doctrine of the nonliability of the 
employer for an injury by a fellow servant, es- 
tablished by the English and American ports, 
will obtain in the federal courts. — Dillon v. Union 
Pac. R. Co., Case No. 3,91G. 

Tlie rule of comity always observed by the 
justices of the supreme court in cases which ad- 
mitted of being caci-ied before the whole court 
was to conform to the opinions of each other, if 
any had been given. — Washbiirn v. Gould, Case 
No. 17,214. 

The principles upon which the several circuit 
courts of the United States are bound by fhe 
decisions of each other examined and discussed. 
— Goodyear Dental Vulcanite Co. v. "W"illis, Case 
No. 5,603. 

The rulings of one judge of a circuit court are 
not open for review to any other judge sitting 
in the same court in the same case. — Cole Silver 
:Min. Co. V- Virginia & Gold Hill Water Co., 
Case No. 2,990. 

One circuit court which fully considers and 
deliberately decides a question will be followed 
by the other circuit courts. — Goodyear Dental 
Vulcanite Co. v. Willis, Case No. 5,603. 

A judgment of a federal court is binding on 
other federal courts, although a plea to the juris- 
diction might have been sustained, if taken, for 
irregularity of process. — Kerrison v. Stewart, 
Case No. 7,734. 

An assertion of a rule of law by an appellate 
court, although obiter dictum, binds an inferior 
court.— Poag v. The McDonald, Case No. 11,238. 

§ 9. Opinions and records. 

Where the minutes of the court show that the 
judge delivered an opinion overruling exceptions, 
and confirming a survey of a Mexican grant, but 
no decree appeared to have been made or writ- 
ten opinion filed, held, that the cause was still 
pending, and a court succeeding to the jurisdic- 
tion might enter a decree, or, on proper showing, 
re-examine the case. — ^United States v. Garcia, 
Case No. 15,186. 

Courts of record may at any time, and with- 
out notice, correct the mistakes and supply tide 
omissions of their clerks or recording officers, so 
as to make the record conform to the truth of 
the ease. — Gilman v. Libbey, Case No. 5,445. 

They are the exclusive judges of the necessity 
and propriety of so doing, and of the sufficiency 
of the proofs offered to show the necessity of 
such action. — Gilman v. Libbey, Case No. 5,445. 

§ 10. Courts of general oiriginal juris- 
diction. 

The grant of jurisdiction over a certain sub- 
ject-matter to one court does not, of itself, im- 



ply that that jurisdiction is to be exclusive.— Git- 
tings T, Crawford, Case No. 5,465, 

While a court of chancery in another state 
than that in which land is situated cannot make 
a decree afEecting the title, they may decree a 
conveyance where they have jurisdiction of the 
person of the owner, and enforce the same by 
attachment or otherwise. — Tardy v. Morgan, 
Case No. 13,752, 

The court of Common pleas in Ohio is a court 
of general jurisdiction. — Bank of United States 
V. Voorhees, Case No. 939. 

The levy of a foreign attachment (in Ohio) 
gives jurisdiction. — Bank of United States v. 
Voorhees, Case No. 939. 

§ 11. Courts of limited or inferior juris- 
diction. 

A statute eonferrmg limited jurisdiction will 
be construed strictly as to the extent of juris- 
diction, but liberally as to the mode of proceed- 
ing.— Russell V. Wheeler, Case No. 12,164a. 

Courts of limited jurisdiction can only exer- 
cise 4;heir powers in the cases and in the mode 
prescribed by the legislature. — Hart v. Gray, 
Case No. 6,152. 

Tlie legislature which created a court of lim- 
ited jurisdiction may alter or qualify the prin- 
ciple that its authority must appear on the face 
of its proceedings. — Kemp v. Kennedy, Case Xo. 
7,GSG. 

AVliere proceedings by a court are had under 
special authority, and not under its general ju- 
risdiction, no presumptions will be indulged in 
favor of their regularity. — ^Tolmie v. 'Thompson, 
Case No. 14,080. 

§12. Courts of probate jurisdiction. 

The probate court in Rhode Island has exclu- 
sive jurisdiction of the probate of wills of land. 
— Mathewson v. Sprague, Case No. 9,278. 

A county court in Oregon sitting as a probate 
court has jurisdiction to compel specific perform- 
ance by an administrator of an intestate vendor, 
— ^Adams v. Lewis, Case No. 60. 

The orphans' court of the District of Columbia 
has no jurisdiction, by virtue of Act Md. 1789, 
sube. 12, § 3, and Id. subc. 15, § 12, or other- 
wise, to inquire whether a father be a fit person 
to be intrusted with the personal custody and 
education of his children. Its jurisdiction, as to 
him, extends only to the due care and manage- 
ment of the infant's estate. — De Kraft v. Bar- 
ney, Case No. 18,288. 

Where the orphans' court in the District of 
Columbia passes upon the question which of two 
papers is tibie last will of deceased, and an issue 
from such court is pending in the circuit court, 
the orphans' court has no jurisdiction to pass 
upon the question whether another paper is the 
last will of testator. — Armstrong v. Johnson, 
Case No. 18,226, 

§ 13. Courts of appellate jurisdiction. 

The superior court of Arkansas since the act of 
October 22, 1828, has only appellate jurisdiction. 
—Clark T. Shelton, Case No. 2,S33a. 



H. UNITED STATES COURTS. 

(A) JURISDICTION AND POWERS IN 
GENERAL. 

Effect of pendency of suit in state court, see 

"Abatement and Revival," § 2. 
In bankruptcy, see "Bankruptcy," §§ 337-339. 
Objection to jurisdiction, see "Abatement and 

Revival," § 1, 

§ 14. Derivation of powers. 

The jurisdiction of federal courts is not derived 
from the common law. — Bains v. The James &, 
Catherine, Case No. 756. 
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The jurisdiction K)f the supreme court is point- 
ed out by the constitution; but the distribution 
of the powers of the inferior courts is regulated 
find governed by acts of congress. — Smith t. 
.Jackson, Case No. 13,064. 

The grant of powers to congress over certain 
subjects does not invest any particular courts 
with that authority until expressly conferred hy 
-congress, except in the case of jurisdiction ex- 
pressly given to the supreme court. — United 
States V. New Bedford Bridge, Case No. 15,86 (. 

The federal courts are of limited, though. not 
inferior, jurisdiction, and cannot exercise any 
jurisdiction which is not expressly or by neces- 
sary implication conferred by law. --- United 
States V. Ta-Wan-Ga-Ca,- Case No. 16,435. 

The jurisdiction of the courts of the United 
States is limited; and, the inferior courts can 
exercise it only in cases in which it is confer- 
red bv an act of congress.— Ex parte Cabrera, 
•Case No. 2,278. 

Jurisdiction of the federal courts is derived 
4iIone from the constitution and laws of the 
United States, and cannot he enlarged, dimin- 
ished, or affected by state laws or regulations.-- 
United States v. Drennen, Case No. 14.992; 
Gill V. The Continental, Id. 5,425; National 
Bank of Western Arkansas v. Sebastian Coun- 
ty. Id. 10,040; Nazro v. Cragin, Id. 10,062; 
Liivingston v. Jefferson, Id. 8,411. 

All federal courts inferior to the supreme 
court exercise only such jurisdiction as is given 
"by law; but, aftet the jurisdiction is designated, 
they take cognizance of all matters within its 
scope without special appointment of law.— In 
re Metzger, Case ISTo. 9,511. 

The powers of the federal courts, under the 
constitution and laws of the United States, are 
as distinct as the courts of distinct govern- 
ments.— Ex parte Kobinson, Case No. 11,935. 

Where jurisdiction is not expressly conferred 
on the federal courts, the party may resort to 
the state court.— Harrison v. Hadley, Case No. 
"6,137. 

The distinction between jurisdiction and its 
-exercise pointed out.— In re Bogart, Case No. 
1,596. 

§ 15. Territorial extent. 

The jurisdiction of the circuit and district 
■courts is restricted to the territorial limits with- 
in which thev are placed.— United States v. 
Alberty, Case No. 14,426. 

In the case of a mortgage on a railroad run- 
ning through several states, a federal court of 
■one state mav decree foreclosure and direct a 
sale of the entire road.— Randolph v. Wilming- 
ton & R. R. Co., Case No. 11,563. 

§ 16. TJnited States territory. 

The United States have not sole and exclusive 
jurisdiction over land rented for a military 
■camp, but onlv such jurisdiction as is necessary 
for military purposes.— United States v. Tier- 
ney, Case No. 16,517. 

A reservation on a cession of "concurrent ju- 
risdiction" to serve state process, eiyil and crim- 
inal, in the ceded place, does not exclude the ex- 
■clusive legislation or exclusive jurisdiction of 
the United States over the ceded place.— United 
States V. Davis, Case No. 14,930. 

§ 17, Stiits liy or against states or coun- 
ties. 

The circuit courts have not jurisdiction of 
suits brought by a state, against a citizen of the 
same or of another state.— Gale v. Bahcock, 
Case No. 5,188; Wisconsin v. Duluth, Id. 17,- 
902; North Carolina v. Trustees ol University, 
Id. 10,318. CONTRA, see Georgia v. Atkins, 
Case No. 5,350. 

The constitutional prohibition against suing a 
state will not authorize a- court of equity to 



compel state officers to levy a tax to pay state 
"bonds.- McCauley v. Kellogg, Case No. 8,688- 

The restraint of jurisdiction over suits against 
a state or the goven^ment is limited to those 
suits in which a state or the government is a 
party on the record.— Tyler v. Walker, Case No. 
14,311a. 

The federal court may take jurisdiction where 
a state is a party in interest, but not a party 
to the record of a suit in relation to property 
of the state in the hands of its agent.— Swasey 
V. North Carolina R. Co., Case No. 13,679. 

The mere fact that a state claims an interest 
in a subject in dispute in an action between pri- 
vate citizens does not deprive the federal courts 
of jurisdiction.— United States v. Bright, Case 
No. 14,647. 

The federal circuit court may, in a proper 
case, enjoin agents or oflaeers of the state, 
though the state is the real party in interest. — 
iMurdock v. Woodson, Case No. 9,942. 

An action in a federal court to compel state 
ojaieers to comply with a contract of the state 
by the enforcemenjt of its laws is in effect an ac- 
tion against the state, which is prohibited by 
the eleventh amendment of the federal constitu- 
tion.— McCauley v, Kellogg, Case No. 8,68S. 

A bill- by a holder of the consolidated bonds to 
enjoin the state officers from issuing consolidat- 
ed bonds to the state's general creditors is not 
a suit against the state witiiin the meaning of 
the eleventh amendment. — ^McComb v. Board of 
Liquidation, Case No. 8,707. 

The circuit court has power to enjoin state 
officers from acting under a law impairing the 
obligation of a contract made with the state.— 
Bancroft v. Thayer, Case No. 835. 

The United States circuit court has no juris- 
diction of a writ of certiorari to a state court 
to remove procee^gs by the state against a 
railroad company under Act 111, May 2, 1873. 
— ^Illinois V. Chicago & A. R. Co., Case No. 
7,006. 

A proceeding under the right of eminent do- 
main, to condemn land for a railroad, is not a 
case in which the state is a party, and the 
federal courts may have jurisdiction. — Warren 
V. Wisconsin Val. R. Co., Case No. 17,204. ^ 

A bill in equity to take property from a state, 
and subject it to payment of bonds alleged to 
have been indorsed by the state, tiiough nom- 
inally against state officers, cannot be main- 
tained in a federal court.— Cunningham v. Ma- 
con &B. R. Co., Case No. 3,483. 

A bill in equity against "D., governor of Tex- 
as," to restrain him from issuing patents for 
lands included in a grant to plaintiff, revoked 
by the state, held not a suit against the state. 
—Gray v. Davis, Case No. 5,715. 

A bill filed against the commissioner of the 
general land office of Texas to restrain him 
from allowing locations of land "within the 
limits of a grant made to a party under whom 
complainant claimed, and which was after- 
wards confirmed hy the state, is not a suit 
against the state. — ^Hancock v. Walsh, Case No. 
6,012. 

Suits involving questions of admiralty and 
maritime jurisdiction, brought in the federal 
district courts as courts of admiraltj-, are not 
witiiin the exception in the grant of the judi- 
cial power to the United States of any suit 
"in law or equity" commenced or prosecuted 
against a state by a citizen of another state. 
Const. Amend. 11.— United States v. Bright, 
Case No. 14,647. * 

On a bill in the nature of a general creditors' 
bill, brought against a railroad company lying 
wholly within the Eastern district of Virginia, 
held, that the court could obtain jurisdiction of 
the District of Columbia, as a codefendant 
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claiming a lien.— Hay v. Alexandria & W. R. 
Co., Case No. 6,254a. 

A county is not exempt from suit in the fed- 
eral courts. — McCoy v. Washington County, 
Case No. 8,731. 

A county cannot claim the immunity of not 
being sued under Const. Am. § 11, and a federal 
circuit court has jurisdiction of an action upon 
county orders when the sum in controversy and 
the citizenship of the parties are such as the 
statute requires.— Lyell v. Lapeer County, Case 
No, 8,618. 

§ 18. Probate matters. 

A federal court has no jurisdiction of a pro- 
bate matter.- In re Frazer, Case Na. 5,068. 

§ 19. Supplemental and ancillary pro- 
ceedings and relief. 

The federal court has jurisdiction of all ques- 
tions arising in the course of the levy and col- 
lection of a tax directed by it to be made by a 
municipality to enforce its judgment.— Brooks 
V. Memphis, Case No. 1,954. 

The court has jurisdiction of all proceedings 
consequent upon the judgment to obtain satis- 
faction, for the suit is not terminated until 
satisfaction.- Campbell v. Hadley, Case No. 2,- 
358. 

A creditors* bill, filed to obtain satisfaction 
of a judgment at law rendered in the same 
court, is not an original action, irrespective of 
parties.— Babcock v. Millard, Case No. 699. 

The federal circuit court has jurisdiction of a 
suit upon a supersedeas bond given in that 
court, independent of the citizenship of the 
parties.— Seymour v. Phillips & Colby Const. 
Co., Case No. 12,689. 

A suit in equity to stay proceedings at law 
pending in a federal court may be maintained 
in such court without regard to the citizenship 
or alienage of the parties.— St. Luke's Hospital 
V. Barclay, Case No. 12,241. 

§ 20. Admiralty and maritime jurisdic- 
tion. 

Federal courts, in the exercise of admiralty 
and maritime jurisdiction, are governed by leg- 
islation of congress.— The Chusan, Case No. 2,- 
717. 

The civil jurisdiction of the federal courts in 
maritime causes of contract or tort embraces 
tide waters within the bays, inlets of the 
sea, and harbors along the seacoast of the 
country and in navigable rivers.— United States 
V. Wilson, Case No. 16,731. 

Congress, by conferring admiraltv and mari- 
time jurisdiction on federal courts, has, by 
implication, adopted the maritime law.— The 
Chusan, Case No. 2,717. 

As to the meaning of the words "admiraltv" 
and "maritime," as used in the constitutional 
grant of judicial powers.— The Huntress, Case 
No. 6,914. 

A federal court has no jurisdiction to enjoin 
the erection of a bridge, authorized by a state 
legislature, over a navigable river whollv with- 
in the state.— Milnor v. New Jersey R. Co.. 
Case No. 9,G20. 
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court of chancery in England. 
Parrott, Case No. 15,998. 

The distinction between law and equity, as 
recognized in the jurisprudence of England, 
must be observed in the federal courts; but 
this relates only to the remedy, and not to the 
o^o^^®°*^^ °^ rights.— Meade v. Beale, Case No. 

The general equity jurisdiction of the federal 
courts is derived from the laws of the United 
States, and it can neither be enlarged nor di- 
minished by state laws.— Noyes v. Willard, Case 
No. 10,374; Lamson v. Mix, Id. 8,034; Lan- 

^i^'^r.X^-.^^'^''' ^'^' ^'^"^1' ^^ayer V. Foulkrod, 
Id. 9,341; Breeden v. Lee, Id. 1,828. 

A federal court in equity will enforce, at the 
suit of the beneficiar3% a contract made for his 
benefit by another person, where, under the ju- 
risprudence and laws of the state, want of priv- 
ity is not an obstacle to such enforcement. — 
Benjamm v. Cavaroc, Case No. 1,300. 

The equity practice of the federal courts, 
when not controlled by act of congress or the 
rules prescribed by the supreme court, is in gen- 
eral regulated by the chancery practice of the 
parent country.— Goodyear v. Providence Rub- 
ber Co., Case No. 5,583. 

The practice of the English chancery court, 
and not that of the exchequer court, is' the ba- 
sis of the equity practice in the United States 
courts.— Smith v. Burnham, Case No. 13,018. 

Equity practice in the federal courts is de- 
rived from the English high courts of chancery, 
and is not required to conform to the chancerv 
practice of the state courts.— Lamson v. Mix\ 
Case No. 8,034. 

See, also, post, |§ 87, 95. 

§22. Criminal jurisdiction. 

The circuit and district courts of the United 
States can take cognizance of civil and crim- 
inal matters only so far as the power so to do 
is conferred upon them by statutes of the Unit- 
ed States.— United States v. Alberty, Case No. 
14,426. 

A federal judge has no power to authorize the 
arrest of a citizen for breach of the peace or 
violation of the laws of a state. — In re Bercen. 
Case No. 1,338. 

§ 23. Consent of parties. 

The parties cannot by consent confer juris- 
diction not shown in the proceedings. — ^Boby- 
shall V. Oppenheimer, Case No. 1,592. 



See, also, post, § 94. 

§ 21. Ecinity jurisdiction and procedure. 

The equity powers of the federal courts are 
such only as are conferred by act of congress 
and those judicial powers possessed and exer- 
cised by the high court of chancery in England 
at the time of the formation of our constitu- 
tion.— Loring V. Marsh, Case No. 8,515; Lor- 
man v. Clarke, Id. 8,516. 

In the exercise of its equity jurisdiction, the 
federal circuit court, as to persons and matters 
within its jurisdiction, can afford relief where 
it can be afforded by the principles of the high 



§ 24. Stowing jurisdiction. 

The jurisdiction of the circuit and district 
courts of the United States must in all cases ap- 
pear on the face of the pleading.— United States 
V. Alberty, Case No. 14,426. 

§ 25. Change of conditions. 

Jurisdiction once attached cannot be devested 
or impaired by matter occurring subsequently.— 
Greenwood v. Rector, Case No. 5,792. 

§26. Exception to jurisdiction. 

Exception to the jurisdiction of the court, in 
a civil action brought by a private suitor against 
an armed ship of a friendly power, is properly 
taken by suggestion filed in the name of the 
United States by the United States attorney.— 
The Pizarro v, Matthias, Case No. 11,199. 

Defendant may at any time before trial object 
to the jurisdiction on motion, or by a plea, or on 
the general issue with notice to the adverse 
party.— Bobyshall v. Oppenheimer, Case No. 
1,59^. 

§ 27. Power of judge. 

Act May 15, 1820, § 4, prescribing the mode 
of relief against a treasury warrant of distress, 
confers a power upon the court, and not upon 
the judge as an individual.— Porter v. United 
States, Case No. 11,290. 
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§ 28. Decree on f ailiire of jurisdiction. 

Where a federal court has no jurisdiction, of 
a ease it has no power to make any order in it, 
except to dismiss it for want of jurisdiction. — 
Pisk V. Union Pac. R. Co., Case No. 4,827. 

, § 29. State laws. 

A person who has the right under an act of 
congress to sue in the federal court cannot he 
compelled by an act of the state legislature first 
to obtain leave of a state court.— Phelps v. 
O'Brien County, Case No. 11,078. 

A state legislature cannot suspend process in 
the federal courts as to its citizens.— Babcock 
V. Weston, Case No. 703. 

Federal courts have no jurisdiction, irrespec- 
tive of citizenship of parties, of suits respecting 
violations of state laws and constitution.— Ber- 
tonneau v. Board of Directors of City Schools, 
Case No. 1,361. 

(B) JURISDICTION DEPENDENT. ON NA- 
TURE OP SUBJECT-MATTER. 

§ 80. Constitutional questions. 

A federal court can inquire only into the con- 
stitutional power of state legislatures, not as to 
the policy, justice, or wisdom of their acts. — 
Bennett v. Boggs, Case No. 1,319. 

The circuit court has jurisdiction of a bill to 
restrain enforcement of an act repealing the 
charter of a lottery company and making it a 
penal offense to carry on the business, which 
charges that the repealing act impaired the ob- 
ligations of a contract between the state and 
the company.— Louisiana State Lottery Co. v. 
Fitzpatrick, Case No. 8,541. 

A federal court has jurisdiction of a suit to 
restrain state officers from executing an uncon- 
stitutional state statute in violation of a con- 
tract of the state with complainants.— McComb 
v. Board of Liquidation, Case No. 8,707. 

§ 31. Suits arising under laws of "United 
States — ^In general. 

The constitutional provision that the judicial 
power shall extend to all cases arising under 
the laws of the United States is not a self-exe- 
cutmg power, and does not vest the courts with 
jurisdiction without the action of congress for 
that purpose.— Roback v. Taylor, Case No. 11,- 

at I, 

The fact that, upon the trial of an action 
-arising out of contracts or dealings of the par- 
ties, a question may arise involving the con- 
struction of a federal law, will not give the 
court jurisdiction. Act March 3, 1875, § 1.— 
Dowell V. Griswold, Case No. 4,041. 

§ 32. — - Revenue and customs laws. 

Ihe federal courts have no jurisdiction, on 
the ground of subject-matter, of a bill to re- 
strain a collector of internal revenue from the 
collection of an alleged illegal income tax.— 
Roback v. Taylor, Case No. 11,877. 

The federal circuit court has jurisdiction of 
an action against a collector of customs to re- 
cover back money paid as duties, and alleged 
to have been illegally exacted, irrespective of 
the citizenship o^ the parties.— Schmeider v. 
Barney, Case No. 12,462. 

T '-'■'^^o^^P.^gJ./A?*^ ^"'y ^3, 1866, § 68) of Act 
June 30, 1864, § 50, leaves the jurisdiction of 
the federal courts in cases arising under the 
revenue laws to stand on Act March 2, 1833, 
and that act does not confer jurisdiction in 
eases arising under the internal revenue laws. 
—Stevens v. Mack, Case No. 13,404. 

§ 33". PuTilie lands. 

The federal court has jurisdiction of an ac- 
tion involving the title to land held under pat- 
ents issued upon confirmed Mexican grants, 
and depending upon a controverted construc- 
Fea.Cas.Dig.— 26 



tion of such patents.— Hills v. Homton, Case 
No.< 6.508. 

§ 34. — — Copyriglits and trade-nxarlts. 

Where the question of copyright is merely in- 
cidental to a dispute about a contract for the 
original composition of a literary work, a fed- 
eral court will not entertain jurisdiction.— Ha- 
worth V. Nystrom, Case No. 6,251. 

_ Where, in a suit for infringement of copy- 
right, the parties are residents of the same 
state, and plaintiff fails to make out his title to 
the copyright, the court has no jurisdiction to 
restrain the use of the title of the work upon 
principles relating to tlie good will of trades. — 
Jollie V. Jaques, Case No. 7,437. 

The circuit court has jurisdiction to restrain 
infringement of a registered trade-mark, 
though the parties are both residents of tie 
state.—Duwell v. Bohmer, Case No. 4,213. 

§35. Patents. 

Jurisdiction of an action under the patent 
laws depends upon the subject-matter and not 
upon citizenship.— Allen v. Blunt, Case No. 215. 

In an action under the patent laws neither- 
plaintiff nor defendant need be an inhabitant 
of the state where brought. It is sufficient if* 
the writ is served personally upon defendant 
in the district— Allen v. Blunt, Case No. 215.. 

A federal court may by injunction protect the- 
right of the patentee or his assignee from in- 
fringement, irrespective of the citizenship of 
the parties.— Brooks v. Stolley, Case No. 1,962. 

The court has jurisdiction, on the ground of 
the subject-matter, of a suit by a licensee or 
grantee having an exclusive right to make and 
vend the invention against the patentee for an 
alleged infringement^Stanley Rule & Level 
Co. V. Bailey, Case No. 13,287. 

The parties to a contract respecting patent 
rights not provided for or regulated by act of 
congress stand upon the same ground as other 
litigants in respect to the jurisdiction of the 
court.— Blanchard v. Sprague, Case No. 1,516; 
Bloomer v. Gilpin, Id. 1,558. 

The fact that the subject-matter of a con- 
tract is a patent right does not give the federal 
courts jurisdiction of a bill for specific per- 
formance.- Brooks v. Stolley, Case No. 1,962; 
Burr V. Gregory, Id. 2,191; Nesmith v. Cal- 
vert, Id. 10,123; Perry v. Littlefield, Id. 11,- 
Ouo. 

The federal courts have no jurisdiction on 
the ground of the subject-matter of controver- 
sies involving the construction of contracts re- 
lating to patents, where the validity of the pat- 
ent is not involved.— Consolidated Fruit-Jar 
Co. V, Whitney, Case No. 3,133; Randolph v. 
Robinson, Id. 11,561. ■ 

The court has no jurisdiction of a suit in 
equity for breach of a contract in relation to 
a patent and for an account, where neither 
partj' is a citizen of the state.— Goodyear v. 
Day, Case No. 5,568. 

The federal court has no jurisdiction of a 
bill by a patentee for the specific performance 
of covenants by a licensee to keep correct ac- 
counts, and to permit examination of his books,, 
and to enjoin the use of the patent until such 
performance.— Goodye.ar v. Unioii India Rub- 
ber Co.. Case No. 5,586. 

The federal court has no jurisdiction, on the 
ground of subject-matter, of a suit by the li- 
censee of an exclusive territorial right to use 
a patented ai-tiele, to enjoin a use by one ta 
whom the patentee sold the patented article in. 
violation of his contract.— Hill v. Whitcomb,. 
Case No. 6,502. 

The circuit court has no jurisdiction, on the 
ground of the subject-matter, of a suit to en- 
force a license granted under a patent, or a 
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suit to set it aside on the ground that the pat- 
ent is void. — -ilerserole v. Union Paper Collar 
Co., Case No. 9,488. 

The grant of jnrisdietibn in patent cases is as 
full in equity as it is at law. — ^Hoffheins v. 
Brandt, Case No. 6,575. 

^36. — National IiaiilES. 

The circuit courts have jurisdiction of all ac- 
tions brought by or against national banks 
without regard to citiz.enship or the amount in- 
volved.— Mitchell V. "Walker, Case No. 9,670. 

The national banks have a right to sue in the 
federal courts by virtue of the act under which 
they were created, and such right is not con- 
trolled by the judieiarv act. — Commercial Nat. 
Bank v. Simmons, Case No. 3',062; First Nat. 
Bank V. Douglas County, Id. 4,809. 

The limitation, in section 11 of the judiciary 
act, as to suit on assigned paper, does not apply 
to national banks.— Commercial Nat. Bank v. 
Sunmons, Case No. 3,062. 
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pany. 

The federal courts have jurisdiction in ac- 
tions by and against the Union Pacific Bailroad 
Company whenever they would have jurisdic- 
tion of the same class of actions between other 
parties. 12 Stat. 489, § 1.— Smith v. Union 
Pac. K. Co., Case "No. 13,121. 

Union Pacific Eailroad Company, under its 
charter, may sue and be sued in the circuit 
court of the United States for the district of 
Nebraska, without reference to citizenship. — 
Bauman v. Union Pac. R. Co., Case No. 1,117. 

§ 38. ^— Marslials' l>onds. 

The federal circuit courts have jurisdiction of 
suits on marshals' bonds without reference to 
the citizenship of the parties. — Wetmore v. 
Bice, Case No. 17,468; Adler v. Newcomb, Id. 
■83; United States v. Davidson, Id. 14,921. 

g 39. Riglits not enf orceaMe in state 
conrts. 

A prosecution for burglary is "a cause affect- 
ing" the owner of the building entered, within 
the meaning of Act April 9, 1866, § 3, giving 
the federal courts jurisdiction where the rights 
secured thereby cannot be enforced in the state 
courts. — United States v. Bhodes, Case No. 16,- 
151. 

The circuit court has jurisdiction of a prose- 
cution for burglary, where the owner of the 
building entered is, on account of color, incom- 
petent by the law of the state to testify in sup- 
port of the indictment as a white person "might, 
though the indictment does not aver the statute 
denying the right. — ^United States v. Bhodes, 
■Case No. 16,151. 

§ 40. Sufa.ciency of allegation. 

A mere averment that the action arises out 
-of a law of the United States is insufficient to 
confer jurisdiction; the facts showing it must 
be stated. — Dowell v. Griswold, Case No. 4,041. 

(G) .TUBISDICTION DEPENDENT ON CIT- 
IZENSHIP, BBSIDENCE, OB OHAB- 
AOTBR OF PARTIES. 

^41. In genexal. 

Unless a party has a right to sue in the local 
courts, he cannot sue in the federal courts. — 
Morgan v. New Orleans, M. & C. R. Co., Case 
No. 9,806. 

In order to give jurisdiction to the federal 
<:ircuit court, one party, plaintiff or defendant, 
must appear by the record to be a citizen of 
the United States. — Bateau v. Bernard, Case 
No. 11,579. 

An American citizen will not be deprived of 
his right to sue in the federal court on the 
ground tliat he is not a citizen of any state, ex- 



cept on strong proof. — Eabaud v. D'Wolf, Case 
No. 11,519. 

Where jurisdiction depends upon the parties, 
it is those named in the record, and not those 
interested.— Gill v. Stebbins, Case No. 5,431; 
United States v. Myers, Id. 15,844. 

In a garnishment proceeding it must appear 
on the face of the pleading or by the record that 
the judgment creditor and garnishee are citi- 
zens of different states. — ^Tunstall v. Worthing- 
ton, Case No. 14,239. 

The residence of persons having an equitable 
interest in the subject-matter of a suit at law is 
immaterial, where the parties having the legal 
right are before the court. — Adams v. White, 
Case No. 68. 

The circuit court has no power to administer 
common-law relief in a suit between citizens 
of the same state. — Boueicault v. Hart, Case 
No. 1,692. 

§ 42. Diverse citizensliip — ^In general. 

The circuit court has no jurisdiction of suits 
on the ground of diversity of citizenship except 
where one of the parties is a citizen of the state 
where the suit is brought. — White v. Fenner, 
Case No, 17,547; Kelly v. Harding, Id. 7,670; 
Kitchen v. Strawbridge, Id. 7,854; Shute v. 
Davis, Id- 12,828; Moffat v. Soley. Id. 9,688. 

The circuit court in New York has no juris- 
diction of a siiit by a citizen of New York and 
a citizen of Georgia against a citizen of Mas- 
sachusetts.— IMoffat V. Soley, Case No. 9,688. 

The circuit court has jurisdiction where de- 
fendant is a citizen of the state in which the 
suit is brought, and plaintiff a citizen of an- 
other state, without reference to the division 
of the state into districts, where process has 
been seiwed in the district in which suit is 
brought.— Vore v. Fowler, Case No. 17,003. 

A controversy as to the custody of a child, 
between citizens of different states, is within 
the judicial power of the United States to de- 
termine by writ of habeas corpus. — ^Bennett v. 
Bennett, Case No. 1,318. 

The circuit court has jurisdiction of an action 
of debt on a judgment obtained in a state court 
by a citizen of another state. — Barr v. Simp- 
son, Case No. 1,038. 

The test of jurisdiction is not citizenship at 
the time a contract is made or broken, but at 
the time the action is commenced. — Frank v. 
Chetwood, Case No. 5,051; Chamberlain v. 
Eckert, Id. 2,577. 

Citizenship of one party in the District of 
Columbia cannot create a case of diverse citi- 
zenship. — Barney v. Baltimore, Case No. 1,- 
029; Vasse v. Mifflin, Id. 16,895; Wescott v. 
Fairfield Tp., Id. 17,418. 

A tenant in common of land, who is a cit- 
izen of another state, may bring ejectment in 
the circuit court for his portion, irrespective of 
the citizenship of his co-tenants. — Browne v. 
Browne, Case No. 2,035. 

Nonresident stockholders of a resident cor- 
poration may sue in the circuit court to re- 
strain the collection of an illegal taxation of 
their stock by the state, making the corpora- 
tion defendant. — Paine v. Wright, Case No. 10,- 
076. 

§ 43. Residence and domicile. 

"Citizenship," as used in the constitution in 
reference to federal jurisdiction, means mere- 
ly residence. — Cooper v, Galbraith, Case No. 
3,193. 

To constitute a person a citizen of the state, 
so as to sue in the United States court, he must 
have a domicile in such state.— Case v. Clarke, 
Case No. 2,490. 

In respect to jurisdiction of the federal 
courts, a person can be a citizen of but one 
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«tate, and that is determined by his domicile.— 
Butler T, Farnsworth, Case No. 2,240. 

The citizenship of a defendant in ejectment, 
residing upon the land, and intending to remain 
permanently, cannot be alleged as of another 
state. — ^Bissell v. Horton, Case No. 1,448. 

A bill filed in one state by a complainant re- 
siding in another will be dismissed, where re- 
spondent shows that he has his domicile in still 
another state.— Burnham v. Bangeley, Case No. 
2,176. 

One who leaves his domicile and goes to an- 
other state to obtain employment will not be 
considered a citizen of the latter state, so as 
to give tlie federal courts jurisdiction, in the 
absence of proof that he intended a permanent 
residence there. — Oatlin v. Gladding, Case No. 
2,520. 

On removal by a citizen of one state to an- 
other state with a bona fide intention to reside 
there, he becomes instantly a citizen of that 
state, and may sue in the court of the United 
States as such. — Cooper v. Galbraith, Case No. 
3,193. 

The rules of law as to removal from one 
state to another, as ailecting citizenship and 
the jurisdiction of the federal courts, stated in 
a charge to a jury.— Gardner v. Sharp, Case No. 
5,236. 

A resident of Pennsylvania cannot be sued 
4is a citizen of Maryland, although he tempora- 
rily resided and exercised the rights of a citi- 
zen in Maryland until one year before the suit. 
—Knox v. Greenleaf, Case No. 7,908. 

A person who still lives part of every year in 
Tiis original home may claim his citizenship 
there though he has another home in another 
state.— Arnold v. Marshal of United States, 
•Case No. 560. 

A residence in a state, continuing for only a 
few months, in a business which might be 
abandoned at any time, where the person's 
family resided in his native state, in which he 
spent a considerable part of his time, Jidd not 
to constitute a domicile, for the purpose of ju- 
risdiction of the federal courts. — ^Prentiss v. 
Barton, Case No. 11,384. 

It is not a fraud on the law to remove from 
•one state to another for the purpose of acquir- 
ing a right to sue in the federal court, where 
there is no intention to return. — Catlett v. Pa- 
•cific Ins. Co., Case No. 2,517; Briggs v. French, 
Id. 1,871. 

A partnership continues after dissolution for 
the purpose of liquidation and partition of its 
assets, and all the partners can be legally sued 
in the domicile of the firm for such purposes. — 
Goodrich v. Hunton, Case No. 5,544. 

•§ 44, Several plaintiffs or defend- 

ants. 

The federal court has no jurisdiction on the 
ground of diverse citizenship, unless all the 
persons on one side of the controversy are cit- 
izens of different states from all the persons 
on the other side.— Teal v. Walker, Case No. 
13,812; Ketchum v. Farmers' Loan & Trust 
•Co., Id. 7,736; Bissell v. Horton, Id. 1,448. 

Federal jurisdiction is not lost in a suit be- 
tween citizens of different states, merely be- 
cause there may be found in it, as necessary 
parties, one or more defendants of the same 
state with the plaintiffs or some of the plain- 
tiffs. — ^National Union Bank v. Dodge, Case 
No. 10,033. 

The joinder of those parties whose citizenship 
would oust the jurisdiction will be dispensed 
with, where it can be done without prejudice 
to their rights. — ^Harrison v. Urann, Case No. 
•6,146. 

The court may grant a motion to strike out 
the name of one of defendants where its juris- 



diction might otherwise be ousted.— Greeley v. 
Smith, Case No. 5,747. 

The vendee of plaintiff in an action to recov- 
er possession of real property is not a party 
thereto, and his citizenship in no way affects 
the question of jurisdiction. — Elliot v. TeaJ. 
Case No. 4,389. 

On a bill brought by plaintiff for himself and 
all others who may be interested, the citizen- 
ship of the latter need not be alleged. — Vallette 
v. Whitewater Canal Co., Case No. 16,820. 

The circuit court has jurisdiction in equity in 
the district of Maine, over a respondent, a cit- 
izen of New Hampshire, found in its district, 
and there served with process, when all the or- 
ators axe citizens of other states, and all the 
other respondents are citizens of JIaine.— Wig- 
gins V. European & N. A. Ry. Co., Case No. 
17,626. 

In a suit by a citizen of another state against 
a corporation of the state, service of process, 
within the state, on a joint defendant, who is 
a citizen of a third state, gives the court juris- 
diction over him. — ^Mowrey v. Indianapolis & 
C. E. Co., Case No. 9,891. ^ 

The right of a stockholder to sue in the fed- 
eral courts to restrain the corporation and its 
officers from illegal acts cannot be defeated by 
the fact that part of defendants are interested 
with them.— Pond v. Vermont Val. R. Co., Case 
No. 11,265. 

If the jurisdiction of the court could be oust- 
ed by making all the parties concerned in in- 
terest plaintiffs, those who are citizens of the 
same state with the real defendants may re- 
fuse to join in the suit, and may be made de- 
fendants.— Wisner V. Ogden, Case No. 17,914. 

Joining an alien with a citizen will not affect 
the jurisdiction, especially if the alien js not 
a material party. — Eateau v. Bernard, Case 
No. 11,579. 

In a suit in equity brought by aliens against 
citizens of the district, a person not stated to 
be a citizen of the state cannot be made a de- 
fendant on his application, because the juris- 
diction of the court would thereby be ousted. — 
Drake v. Goodridge, Case No. 4,062. 

Where a necessary party defendant, not 
brought in, is a citizen of the same state with 
plaintiff, the court cannot take jurisdiction on 
the ground of diversity of citizenship.— Brig- 
ham V. Luddington, Case No. 1,874. 

The fact that one defendant might have 
pleaded to the jurisdiction is not available to 
the other defendant, where the former is not 
served with process. — Craig v. Oummings, Case 
No. 3,331. 

A person sued by the payee on a partnership 
note in the federal court cannot object that 
the nonresident plaintiff and his co-defendant, 
not served with process, are citizens of the 
same state. — Doremas v. Bennet, Case No. 
4,001. 

Where the writ is returned non est, etc., as 
to a defendant whose citizenship is not aver- 
red, his joinder will not oust the court of ju- 
risdiction.— Morrison V. Bennet, Case No. 9.- 
843. 

The citizenship of a person not served with 
process, who is a joint promisor, must appear 
in the declaration.— Bargh v. Page, Case No. 
980. 

If a joint promisor, not served with process, 
be a citizen of the same state with plaintiff, the 
court has no jurisdiction.— Bargh v. Page, Case 
No. 980. 

Where the interest of the parties is joint, ta 
sustain the jurisdiction, each of the plaintiffs 
must be competent to sue each of tiie defend- 
ants in the federal courts. — Tuckerman t. Bige- 
low, Case No. 14,228. 
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An action cannot be maintained in the circuit 
court against joint contractors, where one of 
them resides in the same state with plaintiff. — 
liovejoy V. AVashburne, Case No. 8,550. 

If one is not served with process he may en- 
ter his appearance and join with the other in 
a plea to the jurisdiction, and the suit will be 
dismissed for want of jurisdiction. — Lovejoy t. 
"Washburne, Case No. 8,550. 

§ 45, ^-^ Severable controversy. 

The case will proceed against the person ap- 
pearing and notified, without prejudice to the 
others, where their interests can be severed and 
tried separately. — ^Heriot v. Davis, Case No. 6,- 
404. 

A bill charging one of several defendants 
with failure to perform his contract to transfer 
a patent, and alleging that the other defend- 
ants, knowing this fact, bought machines of 
him, states a severable cause of action and is 
maintainable against him, where there is di- 
versity of citizenship, though some of the other 
defendants are citizens of the same state with 
plaintiff.— Nesmith v. Calvert, Case No. 10,12.3. 

% 46. Nominal parties. 

Where the real parties in the record are not 
citizens of different states, the court has no 
jurisdiction. — Dodge v. Perkins, Case No. 3,954. 

Persons who are only nominally interested in 
the controversy cannot confer jurisdiction or 
take it away. — Girardey v. Moore, Case No. 5,- 
462. 

A defendant, to give jurisdiction on the 
ground of residence in a certain district, must 
be a real, and not merely a nominal, party to 
the suit. Act Feb. 10, 1855, § 9.— Sackett's 
Harbor Bank v. Barry, Case No. 12,204. 

The court will not be deprived of its jurisdic- 
tion arising from the citizenship or alienage of 
parties by the joining of a mere nominal party, 
who does not possess the requisite character. — 
Ward V. Arredondo, Case No. 17,148. 

§ 47. ^— Actions by persons acting in 
fiduciary or representative ca- 
pacity. 

The fact that intestate was a citizen of an- 
other state will not gtve the administrator, who 
is a citizen of the same state with defendant, 
the right to sue in the federal court. — Dodge v. 
Perkins, Case No. 3,954. 

A federal court has no jiirisdiction of a bill 
of revivor against an administrator with the 
will annexed of the original respondent, where 
such administrator was appointed in another 
state. — Melius v. Thompson, Case No. 9,405. 

An administrator may sue in the circuit court 
for the district of New Hampshire as a citizen 
of Maine, if he takes out letters of administra- 
tion in New Hampshire. — Carter v. Treadwell, 
Case No. 2,480. 

The circuit court of a state in which testator 
left real and personal property, and in which 
administration Avas granted, has jurisdiction of 
a bill for an account of ti-ust funds received by 
testator for complainant, although testator died 
in another state, in which his will was proved. 
—Walker v. Beal. Case No. 17,065. 

The circuit court of the United States has 
jurisdiction of a suit in chancery commenced on 
behalf of an infant who is a citizen of another 
state against a citizen of the state where the 
suit is brought, although the next friend of the 
infant complainant be a citizen of the same 
state with the defendant. — ^AA^lliams v. Ritchey, 
Case No. 17,734. 

The circuit court of the state in which a 
corporation is domiciled has jurisdiction of a 
suit by its receiver, a citizen of another state, 
against citizens of the district. — Gray t. Davis, 
Case No. 5,715. 



A citizen of Massachusetts, appointed a re- 
ceiver of an Ohio corporation by the United 
States circuit court in the latter state, may 
sue in said court for the recovery of the assets 
of such corporation wrongfully withheld. — ^Far- 
low V. Dea, Case No. 4,649. 

A receiver appointed on the voluntary disso- 
lution of a bank, suing in a federal court, must 
show that such court could have taken jurisdic- 
tion as between defendants and the bank. — 
Bradford v. Jenks, Case No. 1,769. 

Such receiver cannot sue as the bearer on a 
note payable to the bank or bearer. — ^Bradford 
V. Jenks, Case No. 1,769. 

The fact that a corporation is not suable in a 
circuit court will not prevent its agents beings 
sued therein. — ^Bonaparte v. Camden & A. R. 
Co., Case No. 1,617. 

§ 48. — — Actions by assignees in gen- 
eral. 
The provision of section 11 of the judiciary 
Act of 1789, in relation to suits by assignees, 
is inapplicable to a conveyance of land between 
citizens of different states. — ^Briggs v. French, 
Case No. 1,871. 

An executor or administrator is not an "as- 
signee," within the meaning of such section. — 
Mayer v. Foulkrod, Case No. 9,341. 

Such section is inapplicable to the assignment 
of a mortgage, and an assignee thereof may 
file a bill of foreclosure in the federal court 
without regard to the citizenship of his assign- 
or. — Dundas v. Bowler, Case No. 4,140; Sot'kel 
V. Baekhaus, Id. 12,599. CONTRA, see Hill v. 
Winne, Case No. 6,503. 

An assignee of a right to an account of tbo- 
proceeda of sales of mortgaged property can- 
not maintain a suit in the circuit court of the 
United States, in a ease where his assignors 
were not competent, on the ground of citizen- 
ship, to sue the defendants. — ^AVilkinson v. Wil- 
kinson, Case No. 17,677. 

The rule that a promissory note payable to- 
bearer is excepted from the prohibition of sec- 
tion 11 of the judiciary act does not apply to- 
an accompanying mortgage. — Hill v. Winne, 
Case No. 6,503, 

An alien assignee of a judgment obtained by 
a nonresident can maintain a suit thereon in 
the federal court, though his immediate assign- 
or was a citizen of the same state with defend- 
ant.— Wilson V, Fisher, Case No. 17,803. 

An assignee of a chose in action, not founded 
on contract may sue without showing that the 
citizenship of his assignor is such as would 
give the circuit court jurisdiction had such as- 
signor sued. Act March 3, 1875. — Van Bok- 
kelen v. Cook, Case No. 16,831. 

A suit against a bank to recover for neg- 
lecting to protest drafts forwarded by a cor- 
respondent bank, brought by an assignee of the- 
right of action, is not a suit to recover the con- 
tents of a chose in action in favor of an as- 
signee. Act 1789, % 11. — ^Barney v. Globe Bank,. 
Case No. 1,031. 

The words in section 11 of the judiciary act 
of 1789, "unless a suit might have been prose- 
cuted * * * if no assignment had been 
made," refer to the time when the suit was 
commenced, and the citizenship of plaintiff and 
his assignor must be stated as of such time, and 
not as of the date of the assignment. — Cham- 
berlain V, Eckert, Case No. 2,577: Thaxter v. 
Hatch, Id. 13,860; Brainard v. Williams, Id. 
1.804. CONTRA, see Rogers v. Lhin, Case No. 
12,015. 

Under Act 1789, § 11, the assignee of a chose 
in action may sue in the federal court if the 
assignor might at the time suit was brought 
have there prosecuted the suit if no assignment 
had been made; and this, although the assignor 
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■was, at the time the assignment was made, a 
citizen of the same state with the maker.— 
"White V. Leahy, Case No. 17,551. 

A corporation of one state sold coal in another 
state by its agents resident there, who took a 
note payable to them "as agents," and indorsed 
it to the president of the corporation, who re- 
sided and had an ofBce in a third state. Beld, 
than an action would lie by the president in a 
federal court where the complaint contained 
"the common counts as weir as a special count 
on the note. — Heekscher v. Binney, Case No. 
<8,316. 

An assignee of a chose in action may sue, if 
the original holder could have done so, al- 
though some intermediate holder was a citizen 
■of the same state with defendant. — Milledollar 
T. Bell, Case No. 9,549. 

A federal court has ■ jurisdiction where a 
•declaration for money had and received de- 
scribes the parties as citizens of different states, 
and plaintiff proves his case by a note to a 
third person, who is a citizen of the state with 
him. — ^Brown v. Noyes, Case No. 2,023. 

Tlie fact that the original ground of suit in 
a. state court between citizens of different states 
was a negotiable chose in action (Act 1789, c. 
:20, § 11) will not prevent the federal court tak- 
ing jurisdiction of a bill in equity in favor of 
the assignee of the judgment who is a citi- 
3en of the same state with plaintiff. — ^Dexter v. 
Smith, Case No. 3,866. 

A receiver appointed on a voluntary dissolu- 
tion of a bank (in Michigan) stands in the rela- 
tion of the assignee of an insolvent debtor. — 
^Bradford v. Jenks, Case No. 1,769. 

S 49. — ^ Assignees or indorsees of notes, 
liGnds, etc. 

The restriction contained in section 11 (Act 
1789, c. 20) does not apply to suits brought 
by the United States on bonds. — United States 
"v. Greene, Case No. 15,258. 

An instrument not negotiable by the law mer- 
•chant, although made negotiable by local stat- 
ute, is not within the exception (Act March 3, 
1875) authorizing suits by assignees. — Beverly 
V. Davidson County, Case No. 1,377. 

A federal court has no jurisdiction in a suit 
Tby an indorsee of a note against the indorsee 
::ind maker, where the maker and indorser, at 
the time of the assignment, both resided in the 
-■state where the note is sued on. It is imma- 
terial that the indorser was an accommodation 
jndorser.— Shuford v. Cain, Case No. 12,823; 
.Small V. King, Id. 12,960. 

The declaration in an action by the assignee 
of a promissory note must show that the assign- 
•or had a right to sue in the federal court. — 
JFIetcher v. Turner, Case No. 4,867; Fry v. 
Bousseau, Id. 5,141. 

The assignee of a promissory note may sue 
■on it in the federal court if the assignor might 
liave done so at the time the suit was commen- 
-ced.— Chamberlain v. Eekert, Case No. 2,577. ' 

The indorsement of a writing obligatory is re- 
garded as a new conti-act, and the indorsee, be- 
ing a citizen of another state, may sue his im- 
anediate indorser in the federal court irrespec- 
tive of the citizenship of the maker and payee. 
— Campbell v. Jordan, Case No. 2,362; Cod- 
Tvise V. Gleason, Id. 2,938; Gaylord v. Johnson, 
Id. 5,285; Dennison v. Lamed, Id. 3,798. 

But as against remote indorsers, except in 
the case of a foreign bill of exchange, plaintiff 
anust show that the intermediate indorsers 
>could have sustained an action in the federal 
•eourt.— Campbell v. Jordan, Case No. 2,362. 

"Where a note is indorsed by the payee "to 
bearer" before the note is put in circulation, a 
3iolder who is a citizen of a different state from 
;such indorser may sue him in a federal court, 



though he was a citizen of the same state as 
the maker.— Codman v. Vermont & G. R. Co., 
Case No. 2,936. 

The indorsee or holder of a note, payable to a 
certain person "or bearer," may sue thereon in 
the federal court, if a citizen of another state, 
regardless of the citizenship of the payee nam- 
ed.— Bullard V. Bell, Case No.- 2,121; Wood v. 
Dummer, Id. 17,944; Sackett v. Davis, Id. 12,- 
203; Halsted v. Lyon, Id. 5,968; Varner v. 
West, Id. 16,885. 

A-note made payable to the maker's own or- 
der, and by him indorsed, passes by delivery, as 
if made payable to bearer, and an action may 
be maintained thereon in the federal court, 
where the holder and maker reside in differeat 
states.— Towne v.. Smith, Case No. 14,115. 

The federal court lield to have no jurisdiction 
of an action by an assignee of a note not made 
payable at a bank, where, under the state law 
in such case, the maker is entitled to assert, 
against any indorsee, any equity available 
against the payee.— Gregg v. Weston, Case No. 
5,oU0. 

The rule that the holder of a negotiable note 
may sue thereon, although he has no interest 
therein, is not applicable when the question of 
jurisdiction is to be determined. — Hawley v. 
Kepp, Case No. 6,249. 

The federal court has no jurisdiction of an 
action against the maker of a promissory note 
made payable to one Avho indorsed the same for 
his accommodation, where such facts appear 
from the complaint, unless it appear that the 
indorser is a citizen of a state other than that 
of defendant's residence.— Noell v. Mitchell. 
Case No. 10,287. 

A holder of county railway aid bonds mav sue 
the county in a federal court, where the cove- 
nant is to pay the holder, although the bonds 
were originally issued to a railroad company in 
the same state with the countv. — ^McCov v. 
Washington County, Case No. 8,731. CON- 
TRA, see Clarke v. Janesville, Case No. 2,854. 

The bonds of a corporation, payable to bearer, 
are commercial paper passing by delivery, and 




Coupons payable to bearer are promissory 
notes, within Act March 3, 1875, § 1, and the 
holder is not an assignee, but acquires his title 
by delivery. — Perrine v. Thompson, Case No. 
10,997; Cooper v. Same, Id. 3,202. 

, Interest coupons, though payable to bearer, 
cannot be sued on in the federal court unless 
the bonds to which they were attached were 
suable in such court.— Clarke v. Janesville, Case 
No. 2,854. 

The circuit court has no jurisdiction, under 
Act 1789, § 11, of an action brought by an as- 
signee on a bond which is filled up and declared 
upon as payable to order.— White v. Vermont 
& M. R. Co., Case No. 17,559. 

In order to give jurisdiction to the circuit 
court of an action of au assignee of a bond un- 
der seal made equally negotiable with a promis- 
sory note under the local law, it must appear 
that the title, being made capable of passing by 
delivery, did so pass from the first taker after 
the act went into operation. — ^White v. Vermont 
& M. R. Co., Case No. 17,559. 

The assignee of a bail bond is not suclr an as- 
signee of a chose in action as is contemplated 
by section 11 of the Judiciary Act.— Bobyshall 
v. Oppenheimer, Case No. 1,592. 

§ 50. — — Corporations. 

The fact that defendant corporation was or- 
ganized under a federal law is not enough to 
give the federal court jurisdiction. — Magee v. 
Union Pac. R. Co., Case No. 8,945. 
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A corporation is not within the meaning of 
the constitutional prorision giving jurisdiction 
in eases of diversity of citizenship. — Bank of 
United States v. Deveaus, Case No. 916. 

For the purposes of federal jurisdiction, _a 
corporation is conclusively considered as if it 
were a citizen of the state which created it. — 
Williams v. ilissouri, K. & T. Ky. Co., Case 
No. 17,728. 

In the case of a corporation party, the court 
will conclusively regard all the shareholders as 
citizens of the state which created the corpora- 
tion. — St. Louis, A. & T. H. R. Co. t. Indianap- 
olis & St. li. R. Co., Case No. 12,237; Greeley 
v. Smith, Id. 5.747; National Park Bank v. 
Nichols, Id. 10,048. CONTRA, see Bank of 
Oumberla.nd v. Willis, Case No. 885; Kirkpat- 
rick v. "\\ hite. Id. 7,850; Wilson v. City Bank. 
Id. 17,707. 

A corporation organized in one state is not 
suable as a citizen of another state, under whose 
laws it has purchased, and is operating a line 
of railway therein. — ^^Villiams v. Missouri, K. & 
T. Ry. Co., Case No. 17,728. 

The consolidation of railroad corporations of 
different states under the laws of those states 
will not prevent one of the , corporations from 
bringing suit against the other in the federal 
court, as corporations of different states. — St. 
Louis, A. & T. H. R. Co. v. Indianapolis & St. 
I-. R. Co., Case No. 12,237. 

The fact that a corporation holds charters 
from other states will not prevent the circuit 
court of the state where it was created taking 
jurisdiction of a suit against it by nonresidents. 
— Minot V. Philadelphia, W. & B. R. Co., Case 
No. 9,645. 

If a company he incorporated by two states, 
a citizen of one of the states may sue it in a 
United States court in the other state in which 
it is incorporated. — ^Wheeling v, Baltimore, Case 
No. 17,502. 

Where the plaintiff is a citizen of another 
state, a corporation created by such state can- 
not be made a defendant, unless it also be- 
comes incorporated in the state where the suit 
is brought.— Vose v. Reed, Case No. 17,011, 

A corporation authorized by the statute of a 
state, doing business there, and reciting in its 
contracts that it is chartered by the state, is 
estopped to deny, when sued in the federal 
courts, that it is duly organized under the state 
laws. — Blackburn v. Selma, M. & M. R. Co., 
Case No. 1,467. 

In a suit brought by or against a corporation 
in the federal court, the state in which the cor- 
poration is created and established should be 
averred. — Greeley v. Smith, Case No. 5,747. 

Where a corporation of another state sues in 
a federal court, an allegation of its citizenship 
is not necessary.— New York & E. R, R. v. 
Shepard, Case No. 10,198. 

§ 51. — • Joint-siocls associations. 

A joint-stock association organized under the 
laws of New York may be sued in the federal 
court by a citizen of another state without re- 
gard to the citizenship of its individual mem- 
bers. — Maltz V. American Exp. Co., Case No. 
9,002. 

The averment that complainant is a joint 
stock association, formed in the state of New 
York, nuder the laws of such state, neither im- 
l)orts that it is a corporation created by another 
state, nor that its members are citizens of an- 
other state. — Dinsmore t. Philadelphia & R. R. 
Co., Case No. 3,921. 

§ 52. Transfers for purposes of suit. 

It is no objection that plaintiff acquired title 
to enable him to sue in the federal courts if the 
transaction is real, and not colorable. — ^Black- 
burn v. Selma, M. & M. R. Co., Case No, 1,467; 



Osborne v. Brooklyn City R. Co., Id. 10,597; 

Newby v. Oregon Cent. Ry. Co., Id. 10,145; 

Hawley v. Kepp, Id. 6,249; De Laveaga v, 
WiUiams, Id. 3,759. 

Where plaintiff has the legal title to coupons,, 
he can sue upon them, although he bought them 
merely witli the object of bringing suit upon 
them in the federal court, and intending to pay 
over a portion of the recovery to some other 
person.— Perrine v. Thompson, Case No. 10,997. 

Conveyances made merely for the purpose of 
giving federal courts jurisdiction are ineffectual, 
for that purpose. — ^Barney v. Baltimore, Case- 
No. 1,029; Hurst v. ilcNeil, Id. 6,936; Mas- 
field V. Levy, Id. 9,321; Welles v. Newberry, 
Id. 17,378. 

Where a conveyance of land appears to be- 
only colorable with a view to give jurisdiction, 
the writ will be dismissed on motion or on a 
plea. — Starling v. Hawks, Case No. 13,311. 

Where it appears that both parties have an. 
option to rescind within a stipulated time, and 
that the suit is prosecuted under the direction, 
and at the expense of the grantor, the convey- 
ance will be held to be colorable only. — Starling 
V. Hawks, Case No. 13,311. 

A deed which is not intended to give, and 
which does not give, jurisdiction to the court, 
cannot be said to be given in fraud of the law, 
merely because it changes the nature of the- 
suit. — ^Brown v. Arbunkle, Case No. 1,990. 

The title of one owning shares in a body of 
land, the legal title to which, originally in three 
trustees, was conveyed to him, under a six 
years' lease, with covenant to sue to recover 
the same, is sufficient to give the circuit court 
jurisdiction. — ^Browne v. Browne, Case No. 2,- 
035. 

A conveyance made to enable a party to main- 
tain suit in a federal court cannot be questioned 
by one not claiming under either party. — Briggs^ 
V. French, Case No. 1,871. 

§ 53. — Supplemental and ancillary 
suits, proceedings, and relief. 

The federal court will retain jurisdiction of 
action, once acquired, to give remedy to all in- 
tervening and conflicting rights. — ^Barth v. Ma- 
keever. Case No. 1,069. 

Where a suit is auxiliary to one previously 
commenced and still pending between citizens of 
different states, it is no objection to the juris- 
diction that the parties are citizens of the same- 
state. — Stone V. Bishop, Case No. 13,482. 

The fact that the parties plaintiff and defend- 
ant to a cross bill, or some of them, are citizens 
of the same state, will not prevent its being 
sustained in the federal court, where necessary 
to prevent injustice; and defendants, as par- 
ties to the original bill, are subject to the juris- 
diction of the court. — Schenck v. Peay, Case No. 
12,450. 

Where all the defendants are citizens of the- 
state, one cannot file a cross bill against the- 
others as to matters not set up in the original 
bill, in which the original complainants have no- 
interest. — ^Putnam v. New Albany, Case No, 11,- 
481. 

The federal court has jurisdiction of a bill 
filed by defendant in a judgment rendered there- 
in against an assignee of plaintiff, to set aside- 
such judgment for fraud, though both parties? 
are citizens of the same state. — O'Brien Couutv 
v. Brown, Case No. 10,399. 

A bill in equity to "enjoin a judgment of the- 
eircuit court, brought in such court, is not al^ 
original suit (Act 1789, § 11); and it is imma- 
terial that the original plaintiff is a resident and' 
citizen of another state. — ^Dunlap v. Stetson,. 
Case No. 4,164. 

A bill to enjoin a judgment in the circuit 
court is not considered an original bill betweem 
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the same parties, as at law, but as growing out 
of, and as auxiliary to, tlie suit at law. — 'Wil- 
liams V. Byrne, Case No, 17,718- 

There is no jurisdiction to entertain a bill to 
enjoin a judgment at law in the circuit court, 
brought by a citizen of Tennessee, not a party 
to the judgment, against a citizen of Mississippi, 
the plaintiff in the judgment— Wilfiams v. 
Byrne, Case No. 17,718. 

But if other parties are introduced, and dif- 
ferent interests involved, it is to that extent an 
original bill, and the jurisdiction of the court 
must then depend on the citizenship of the par- 
ties, and one of the parties must be a citizen of 
the state where the suit is brought.— "Williams 
V. Byrne, Case No. 17,718. 

The circuit court" has jurisdiction of a bill in 
equity by a judgment creditor against citizens 
of different states, to set aside conveyances by 
the judgment debtor as in fraud of creditors, 
alttiough tiie ground of the judgment was a 
negotiable chose in action, on which a suit 
could not have been maintained in such coiirt — 
Bean v. Smith, Case No. 1,174. 

A bill will lie in the federal court to compel 
satisfaction from the debtors of a corporation 
,of a judgment obtained against it in a state 
court, where the citizenship of the parties is 
such as to confer jurisdiction under the judi- 
ciary act.— Putnam v. New Albany, Case No. 
11,481. 

The circuit court of the United States cannot 
entertain a bill of revivor where the parties are 
eitizena of the same state, though the original 
parties were citizens of different states. — Clarke 
V. Mathewson, Case No. 2,857. 

The fact that the administrator of the de- 
ceased plaintiff in a cause revived in the federal 
court under the local law is a citizen of the 
same state with defendant will not oust the 
court of jurisdiction. — ^Hatfield v. Bushnell, 
Case No. 6,211. 

§ 54. -^— Infeirventioii. 

A person having an interest, though not a 
party to the suit, may intervene to assert his 
rights, without reference to the citizenship of 
the parties. — Osborn v. Michigan Air Line E. 
Co., Case No. 10,594. 

Where jurisdiction is acquired by the federal 
court solely by reason of citizenship, the court 
will allow third persons to intervene, if neces- 
sary to protect their rights, without regard to 
their citizenship! — Conwell v. White Water Val. 
Canal Co., Case No. 3,148. 

§ 55. — ^ Effect of cliange in relaHou or 
condition. 

Change of status of parties pending suit does 
not affect jurisdiction of federal court. — Culver 
V. Woodruff County, Case No, 3,469. 

Where the jurisdiction of the federal courts 
has once attached, a change in the relation or 
condition of the parties in the progress of the 
cause will not oust such jurisdiction. — ^United 
States V. Myers, Case No. 15,844. 

The rule that jurisdiction once acquired by 
viitue of the citizenship of the parties cannot 
be ousted by a change of residence applies only 
where jurisdiction has vested by a suit. — ^Thax- 
ter V. Hatch, Case No. 13,866. 

A creditors' bill for discovery is a continua- 
tion of the suit at law, and a change of resi- 
dence of the complainant does not oust the ju- 
risdiction.— Hatch V. Dorr, Case No. 6,206. 

§ 56. Foreign states. 

The constitution gives jurisdiction to .the 
federal courts in cases where foreign nations 
are parties, and this jurisdiction is vested by 
statute in the circuit court,— King of Spain v. 
Oliver, Case No. 7,814. 
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§ 57. Citizens or residents of foreign; 
states. 

A mere "declaration of intention" by an alien- 
to become a citizen is not suflScient to prevent 
his being a "foreign citizen or subject" with- 
in the constitutional provision giving jurisdic- 
tion to the federal courts.— Baird v. Byrn^ 
Case No. 757. 

Bona fide alien creditors of corporation may 
maintain bill in equity in federal court to hold 
its assignees accountable for improper conduct, 
and for appointment of receiver. — Bell v. Ohio 
Life Ins. Co., Case No. 1,261. 

A native-born American citizen carrying on 
trade in a foreign country, where he is domi- 
ciled, can maintain a suit as an alien against 
a citizen of the state of his birth in a federal 
court in said state.— Wildes v. Parker, Case 
No. 17,652. 

The mere allegation that a party is an alien 
is not sufficient to give jurisdiction. There 
must be an allegation that he is a subject or 
citizen of some one foreign state.-^Wilson v. 
aty Bank, Case No. 17,797. 

An alien holding land under a special law 
of a state may sustain a suit in the circuit 
court relating to such land.— Bonaparte v. 
Camden &. A. R. Co., Case No. 1,617. 

A federal court has no jurisdiction merely be- 
cause one party is a United States consul at a 
foreign port.— Milward v. McSaul, Case No. 
9,024. 

The federal circuit court has jurisdiction of 
an original civil suit in which plaintiff is a citi- 
zen and defendant an alien and resident foreign 
consul, duly admitted as such by the president. 
—St. Luke's Hospital v. Barclay, Case No. 
12,241. 

The federpl circuit court has no jurisdictioa 
of a suit between two aliens. To give juris- 
diction, one of the parties must be a citizen of 
a state. — ^Petrocokino v. Stuart, Case No. 11,- 
041; Prentiss v. Brennan, Id. 11,385; Hinck- 
ley V. Byrne, Id. 6,510; Walton v. McNeil, Idv 
17,134, 

In a suit by an alien, defendant must be de- 
scribed as a citizen of some particular state. — 
Picquet v. Swan, Case No. 11,134. 

A nonresident citizen of the United Statesy 
having no local habitation, cannot be sued irt 
the circuit court by an alien, although he haa 
attachable property within the district, if he is 
not found therein. — ^Picquet v. Swan, Case No. 
11,134. 

An alien may sue in a federal court for the 
construction of a will, and, as incidental there- 
to, the settlement and distribution of the estate. 
— Parkes v. Aldridge, Case No. 10,755. 

In a suit in the federal court brought by 
aliens, for the construction of a will, an injunc- 
tion was issued to restrain the executor from 
distributing the estate. — Parkes v. Aldridge, 
Case No, 10,755. 

The federal court has jurisdiction between a 
citizen of a state and an alien, without refer- 
ence to which of them is plaintiff or defendant, 
—Hinckley v. Byrne, Case No. 6,510. 

Jurisdiction as to resident defendants in suit 
by aliens is not affected by nonresidence of oth- 
ers.— Bell V. Ohio Life Ins. Co., Case No. 1,261. 

An Indian residing within the United States, 
is not a "foreign citizen or subject" (Const, art. 
3, § 2), and cannot upon such groimd maintain 
a suit in the circuit court. — ^Karrahoo v. Adams,. 
Case No. 7,614. 

§ 5S. IfeceEsity of suing in district of 
residence. 

The circuit and district courts of the UniteJ 
States cannot send their process into another 
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district, except where specially autliorized by 
IsLW. — Ex parte Graham, Case No. 5,657. 

Defendant must either be an inhabitant of, 

or be found ivithin, the district in which the 

suit was commenced at the time of serving tlie 

writ.— Ficquet v. Swan, Case No. 11,134; Hol- 

'lingsworth v. Adams, Id. 6,011. 

Defendant in a case arising under the patent 
laws must be an inhabitant of the district in 
which the suit is brought, or be found within it 
at the time of serving the original process. — 
Daj' V. Newark India-Rubber Mfg. Co., Case 
No. 3,085. 

A federal circuit court has no jurisdiction 
over a defendant served with process while tem- 
poraril.v in a district in which he does not re- 
aide.— Smith v. Tuttle, Case No. 13,120. 

The requirement that a civil suit against an 
inhabitant of the United States must be brought 
in the district of which he is an inhabitant, or 
in which he is found when the writ is served, 
cannot be changed by state law. Act 1789, § 
11.— Pom^roy v. New York & N. H. R. Co., 
Case Ko. 11,261. 

The supreme court acquired no power to 
change, by its rules, the jurisdiction of the fed- 
eral com-ts in respect to nonresidents of the dis- 
strict, by virtue either of the act of 1792 or 
tliat of 1842.— New England Ins. Go. v. Detroit 
& C. Steam Nav. Co., Case No. 10,154. 

Neither under the bankrupt act of 1867 nor by 
Act June 1, 1872, § 6, in respect to attachment 
of property, can a civil suit be brought by orig- 
inal process in the federal court in any other 
district than that of which defendant is au in- 
habitant, or in which he is served with process. 
— Nazro v. Cragin, Case No. 10,062. 

A defendant corporation "is found" within the 
district whore sued if it does business there by 
authority of law.— Blackburn v. Selma, M. & 
M. R. Co., Case No. 1,467. 

Where a state contains more than one dis- 
trict, and the suit is not of a local nature, the 
suit must be brought in the district in which 
one or more of the defendants resides.^^eideu- 
bach V. Hollowell, Case No. 12,635. 

The marshal's return should show affirmative- 
ly that the subpoena was served on defendant 
within the district in which the suit was brought 
in order to confer jurisdiction, where the bill 
alleged that defendant was a resident of an- 
other state.— Thayer v. Wales, Case No. 13,872. 

Congress has power to confer jurisdiction on 
the federal com-ts of suits brought against de- 
fendants nonresident in the districts where the 
suits are brouglit. — United States v. Ottraan, 
Case No. 15,977. 

Such jurisdiction has been conferred as to 
suits against nonresidents commenced in the 
state courts bj- attachment, and removed to the 
federal courts, by Act March 3, 1875, §§ 2, 4. 
— United States v. Ottman, Case No. 15,977. 

§ 59. Compelluig appearance by attach- 
ment. 

The federal circuit court has no jm-isdiction 
on the ground of subject-matter of a suit against 
ii person not a resident in the district, and not 
personally served with process, and not appear- 
ing therein, though an attachment has been 
made of his property.— Saddler v. Hudson, Case 
No. 12,206. 

United States courts, under Rev. St. § 915, 
have no authority to institute suits of foreign 
attachment.- Chittenden v. Darden, Case No. 
2,688. 

Under the judiciary act of 1875, a federal 
court has no jurisdiction to attach property of a 
citizen of another state who is not found in the 
jurisdiction.— Mauldin v. Caril, Case No. 9,307. 

Whether the circuit court can obtain jurisdic- 
tion of a suit against a citizen of another state 



residing in a foreign country by process of for- 
eign attachment, where defendant is not found 
in the district, quaere.- Toland v. Sprague, Cast- 
No. 14,076. 

Jurisdiction of an inhabitant of the district 
cannot be acquired by an attachment of his 
property.- Sadlier v. Fallen, Case No. 12,210. 

Jurisdiction obtained by attachment in admi- 
ralty, see "Admiralty," §g 58-61. 

§ 60. Allegations in pleadings — Neces- 
sity. 

The citizenship of the party, which is to give 
jurisdiction to the court, must be specially aver- 
red.— Leavitt v. Cowles, Case No. 8,171. 

Averment of citizenship ,is necessary to give 
jurisdiction to the federal court, and must be 
proved under the general issue.— Catlett v. Pa- 
cific Ins. Co., Case No. 2,517. 

In all bills in equity the citizenship should ap- 
pear on the face of the bill, to entitle the court 
to take jurisdiction.— Dodge v. Perkins, Case 
No. 3,954. 

To give jurisdiction on the ground of diversity 
of citizenship it must appear affirmatively that 
complainants are not citizens of the same state 
with defendants. — ^Merserole v. Union Paper 
Collar Co., Case No. 9,488. 

To give jurisdiction, the citizenship of all of 
defendants must be stated, as well as that of 
complainants. — Findlay's Ex'rs T. Bank of 
United States, Case No. 4,791. 

An allegation in the complaint of residence of 
the parties in a particular district is not neces- 
sary to give jurisdiction. — ^Teese T. Phelps, Case 
No. 13,818. 

An omission to aUege sufficiently that defend- 
ant is a citizen of a different state from that of 
plaintiff is amendable.— Kelsey v. Pennsylvania 
R. Co., Case No. 7,679. 

Where the citizenship of the parties, as shown 
by the declaration, confers jurisdiction, it is not 
necessarj' to aver on the record that a nonresi- 
dent of the district was served in the district.— 
McGloskey v. Cobb, Case No. 8,702. 

To give the court jurisdiction, the record must 
show jurisdiction, and all the parties must be 
capable of suing. — Anderson v. Jackson, Case 
No. 357. 

§61. — Sufficiency. 

As a person may reside in one state and be a 
citizen in another, an averment of residence 
alone is not sufficient to show jurisdiction. — Ev- 
ans V. Davenport, Case No. 4,558; Catlett v. 
Pacificlns. Co., Id. 2,517. 

An allegation that plaintiff is a subject of a 
foreign jwwer does not confer jurisdiction, as 
he may still be a naturalized citizen. — Michael- 
son V. Denison, Case No. 9,523. CONTRA, see 
Milne v. Huber, Case No. 9,617. 

If a party is described as a citizen of the 
SoiLithern district of New York, he is sufficient- 
ly described as a citizen of the state of New 
York. — Edwards v. Nichols, Case No. 4,296. 

A description of defendant as "of the town 
and county of AV., in the Connecticut district, 
* * * a citizen of the United States, and 
sheriff of said W. county," is equivalent to de- 
scribing him as a citizen of Connecticut. — Dur- 
yee v. Webb, Case No. 4,198. 

An averment that a party is a citizen of the 
"southern district" of a certain state is a suffi- 
cient averment of citizenship. — Berlin v. Jones, 
Case No. 1,343. 

An averment of citizenship equivalent in im- 
port to a direct allegation is sufficient to give 
jurisdiction. — Bayerque v. Haley, Case No. 
1,135. 

The citizenship of a corporate party need not 
appear in the caption of the petition. It is 8uffi- 
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-cient when tbe facts are averred in the body 
thereof.— Mexico Southern Bank t. Reed, Case 
:No. 9,514. 

In a suit by a national bank, an allegation that 
:plaintiff is a citizen of the state of Illinois, and 
located and residing and doing business in the 
•cit5' of Chicago, in said state, and that defend- 
4int is a citizen of Kew York, is sufficient to 
jlive jurisdiction to the federal court in New 
York. — ^Jlanufacturers' Nat. Bank t, Baack, 
'Case No. 9,052. 

A bill in equity describing complainants and 
IJart of respondents as of one state, and the re- 
spondents on Tvhom service is made, and who 
•appear, as of the state where the suit is brought, 
is not demurrable for want of jurisdiction. — He- 
xiot V. Davis, Case No. 6,404. 

In an action by a Canadian corporation in the 
■circuit court of the United States in Michigan, 
Jield, tliat service upon defendant as a citizen of 
Michigan, in which state he was found, when 
in fact he was a 'Citizen of Illinois, is good. — 
'Commercial Bank of Commerce v. Green, Case 
No. 3,059. 

■§ 62. Objections, how raised. 

An insuflacient allegation of citizenship is good 
j^pund of demurrer, — ^Ketchum v. Driggs, Case 
:No. 7,735. 

The want of an averment of citizenship, if not 
made in the bill or declaration, or where falsely 
alleged, is available only where raised by plead- 
ing. — ^Hilliard v. Brevoort, Case No. 6,505. 

Defendant may take advantage of plaintiff's 
omission to state that he is a citizen or subject 
of a foreign state, by motion in arrest of judg- 
ment.— Shedden V. Custis, Case No. 12,736. 

Where neither party is a citizen of the state, 
but defendant served therein does not plead the 
raatter in abatement, he cannot subsequently set 
it up.— Searles v. Jacksonville, P. & M. R. Co., 
•Case No. 12,586. 

Citizenship, where it gives jurisdiction, is a 
preliminary inquiry; and, if it be properly aver- 
red, in a Ijill in equity, the denial of the fact 
must be made by way of plea.— Dodge v. Per- 
liins, Case No. 3,954, 

"Where the bill avers the citizenship of a de- 
lendant, the court will not, on affidavit, and on 
the hearing of an application for an injunction, 
dispose of the objection that defendant is an 
4ilien, except in a clear case.— Rateau v. Bernard, 
-Case No. 11,579. 

A ])]ea of the general issue waives proof of 
jurisdiction of the person if sen-ed within the 
state.— Blaehly v. Davis, Case No. 1,456. 

After a trial on the merits, and a verdict or 
judgment given, defendant is estopped to contro- 
vert the fact of citizenship, as laid in the decla- 
ration. — ^Bobyshall v. Oppeuheimer, Case No. 
1,592. 

The citizenship alleged in the declaration 
need not be proved ynless specially denied by 
j)lea.— Evans v. Davenport, Case No. 4,558. 

A motion to dismiss is the , proper remedy 
^vhen it appears that the real ' plaintiff in in- 
terest is a citizen of the' same state with de- 
fendant.— Maxfield V. Levy, Case No. 9,321. 

:§ 63. Vol-nntary appearance or -waiver o£ 
objection. 

The voluntary appearance of nonresident de- 
fendants who are citizens of the same state 
Tvith complainants will not give the court ju- 
risdiction.— Parsons V. Howard, Case No. 10,- 
777; Loekhart v. Horn, Id. 8,445. 

But in such case, TS'liere the citizenship is 
-disclosed by the bill, complainants may dismiss 
the bill as to the obnoxious defendants. — Lock- 
hart V. Horn, Case No. 8,445. 

When diversity of citizenship is wanting, 
<consent can give no jurisdiction, and a consent 



decree will be set aside on a bill of review. — 
Ketchum v. Farmers' Loan & Trust Co., Case 
No. 7,736. 

The circuit court has jurisdiction of a suit 
by a nonresident, where some of defendants 
reside in the state where the suit is brought, 
and other defendants reside in other states, 
where the latter appear and submit to the 
jurisdiction. Act Feb. 28, 1839, § 1.— Pond v. 
Vermont Val. R. Co., Case No. 11,265. 

The defendant may waive the privilege not 
to be sued out of the state where he resides, 
by a voluntary appearance. — ^Harrison v. Row- 
an, Case No. 6,140; McLean v. Lafayette 
Bank, Id. 8,888. 

Under the act of 1839, a party defendant 
who does not reside in the district may volun- 
tarily become a party to the suit without oust- 
ing the jurisdiction of the conrt.^Taylor v. 
Cook, Case No. 13,789; Kerp v. Michigan L. 
S. R. Co., Id. 7,727. 

A foreign corporation, by filing an answer, 
waives the right to be sued only in the dis- 
trict of the state creating it, and jurisdiction 
is not limited to its property situated within 
the district. — Blackburn v. Selma, M.- & M. R. 
Co., Case No. 1,467. 

One defendant cannot object as to jurisdic- 
tion over another defendant, who admits that 
his citizenship is rightfully described to give 
jurisdiction. — Harrison v. Urann, Case No. 6,- 
146. 

(D) JURISDICTION DEPENDENT ON 
AMOUNT OR VALUE IN CON- 
TROVERSY. 

See, also, "Removal of Causes," §§ 25, 26. 

§ 64. In general. 

Jurisdiction on ground of diverse citizenship 
u'ill not be taken of a suit by a nonresident 
taxpayer to enjoin the issue of county bonds 
unless complainant's liability is shown to ex- 
ceed $500.— Adams v. Douglas County, Case 
No. 52. • 

The circuit court has jurisdiction of a cred- 
itor's bill brought by the United States, where 
the matter in dispute exceeds, exclusive of 
costs, the sum or value of $500. Act Sept. 24, 
1789, § 11.— United States v. Stiner, Case No. 
16,404. 

Suits may be brought in the circuit courts of 
the United States, by assignees in bankruptcy, 
without reference to the amount or value in 
controversy. — Payson v. Coffin, Case No. 10,- 
858. 

§ 65. Necessity of averment. 

Action of ejectment dismissed at the trial be- 
cause there was no averment as to the value 
of the matter in dispute. — ^Lanning v. Dolph, 
Case No. 8,073. 

Defendant in ejectment cannot prove the 
value of the land to defeat jxirisdiction, where 
the value is not averred in the declaration. 
The issue should be taken by plea, but a plea 
will not be admitted at the trial. — ^Lanning v. 
Dolph, Case No. 8,073. 

An allegation in a suit to enjoin a county 
tax that complainant sues "on behalf of all 
others similarly situated" will not give juris- 
diction where it does not appear that complain- 
ant's liability exceeds $500. — Adams v. Doug- 
las County, Case No. 52. 

§ 66. Computation. 

Where the jurisdiction depends upon the 
amount involved, it is to be determined by the 
amount of damages laid in the declaration 
and not the amount of recovery. — ^Victor Sew- 
ing Mach. Co. V. Mingus, Case No. 16,936; 
fiulsecamp v. Teel, Id. 6,862; Muus v. De 
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Xcmours. Id. 9,931; Murpliy v. Howard, Id. 
9,949a; Sherman v. Clark, Id. 12,763. 

The limit of jurisdiction as to the amount 
involved is to be determined by the amount 
laid in the declaration, and, when it consists of 
the common counts, by the amount in the bill 
of particulars. — Healy t. Prevost, Case No. 6,- 
297. 

The amount stated in the body of the com- 
plaint, and not that in the prayer for judg- 
ment, will determine the amount in dispute in 
action on money demand. — Culver v. Crawford 
County, Case No. 3,468. 

The damages laid in the writ, and in the 
plaintifiE's affidavit, are equally conclusive, as 
to the amount in controversy, for the purposes 
of jurisdiction. — Muns v. De Nemours, Case 
No. 9,931. 

The circuit court has jurisdiction in covenant 
where* the damages laid exceed $500, though 
the penalty named in the contract is less than 
$500.— Martin v. Taylor, Case No. 9,166. 

The court has jurisdiction in debt on a bond 
for the penalty of $1,000, though it appears 
that less than the jurisdictional amount is 
claimed. — Postmaster General v. Cross, Case 
No. 11,306. 

The amount in dispute is the sum of the 
claims in all the counts upon causes of action 
which are properly joined. — Judson v. jMacon 
County, Case No. 7,568. 

If nonresident taxpayers, citizens of differ- 
ent states, join in a bill to enjoin the enforce- 
ment of an illegal tax, it seems that there 
must be in dispute as to each complainant 
more than $500.— King v. Wilson, Case No. 
7,810. 

In ejectment, the estate is the matter in 
dispute, and its value must appear in the 
declaration or by proof. Act 1789, § 11. — 
Crawford v. Burnham, Case No. 3,366. 

(E) PROCEDURE, AND ADOPTION OP 
PRACTICE OP STATE COURTS. 

Adoption of state practice as to drawing and 
selecting jurors, see "Grand Jury," § 1; 
"Jury," § 6. 

In actions by United States, see "United 
States," § 29. 

§ 67. In general. 

The forms of process and procedure of the 
federal courts in actions at common law with- 
in the 13 original states are the same as those 
employed therein May 8, 1792, except so far 
as the federal courts may have prescribed 
alterations.— United States v. Stevenson, Case 
No. 16,395. 

The practice of the state courts is not con- 
trolling on the federal courts, unless adopted 
by some law of the United States, or rule of 
court made in pursuance of an act of congress. 
— Pomeroy v. Manin, Case No. 11,260. 

The common-law practice of the state courts 
is not followed in the federal courts, except as 
it existed at the passage of the act of 1789, 
and as adopted by rule since. — Brewster v. 
Gelston, Case No. 1,853. 

Under Act June 1, 1872, § 5, the provisions 
of the state statutes as to pleading and prac- 
tice in purely legal actions are in the main 
applicable to such actions in the circuit court 
of the United States. — Weed Sewing Mach. 
Co. V. Wicks. Case No. 17,348. 

In the absence of provisions of positive stat- 
ute, the state practice prevails in common-law 
cases. Rev. St. §§ 646, 914, 915.— Bills v. New 
Orleans, St. L. & C. R. Co., Case No. 1,409. 

The federal courts will follow the decisions 
of the state courts on questions of pleading. 



Act June 1, 1872.— Taylor v. Brigham, Case 
No. 13.781. 

A pleading in a suit at law which is not au- 
thorized in a like suit in the state court will be 
set aside on motion. Rev. St. § 914.— Lewis v. 
Gould, Case No. 8,324. 

Rev. St. § 914, applies only to such procedure 
as is established by the statutes of the several 
states, and not to that established by judicial 
construction of common-law remedies. — Sanford 
V. Portsmouth, Case No. 12,315. 

The federal court, in granting writs of man- 
damus for the purpose of compelling a munici- 
pal corporation to levy a tax, will conform as 
much as possible to the state practice in similar 
cases. — ^T^'isdom v. Memphis, Case No. 17,903. 

The common-law forms of pleading are no 
longer necessary in the federal courts in New 
York state. — ^Lewis v. Gould, Case No. 8,324. 

The state practice is applicable to suits at 
law in the district court of the Southern dis- 
trict of New York.— United States v. Tracy, 
Case No. 16,536. " 

§ 68. Exceptions. 

The state rules of practice are not binding 
upon the courts of the United States held with- 
in the state. — Golden v. Prince, Case No. 5,509. 

The federal courts are not implicitly bound 
by the practice and decisions of the state courts 
with regard to amendments. — ^Tobey v. Olaflin, 
Case No. 14,066. 

Rule of state court requiring term notice, not 
adopted by the federal court, is not obligatory 
on it. — ^Bayard v. Mandeville, Case No. 1,132. 

A provision in a state attachment act that a 
motion to discharge property attached may be 
made in vacation is not applicable to the fed- 
eral courts.— Claflin v. Steinberg, Case No. 
2,777. 

The examination of an adverse party as a 
witness, before trial, as provided by state law, 
not followed by federal court. — ^Beardsley v. Lit- 
tell, Case No. 1,185. 

State insolvent laws cannot affect proceed- 
ings in federal courts unless they are adopted 
as rules of proceeding. — Beers v. Haughton, 
Case No. 1,230. 

Copies of accounts certified by notary public, 
though admissible by law in state court, held 
inadmissible in federal court. — Bell v. Davidson, 
Case No. 1,248. 

A state statute authorizing the official acts 
of notaries to be given in evidence is not bind- 
ing upon the federal court. — Craig v. Brown, 
Case No. 3,330. 

State statutes authorizing and regulating ref- 
erences have no application to federal courts. — 
Denny v. Brown, Case No. 3,805. 

The taking of a bail bond for appearance to 
answer to suit is governed by the rules of prac- 
tice in the federal courts^ and not by those of 
the state courts. — ^Lane v. Townsend, Case Nc 
8,054. 

State statutes govern in the federal courts 
when they fix the right or title in litigation, but 
are not allowed to interfere with the processes- 
or modes of procedure of the federal courts.^- 
New England Screw Co. v. Bliven, Case No^ 
10,156. 

The circuit court, under section 4 of the judi- 
ciary act, has power to devise the process for 
bringing any person before it who has com- 
mitted an offense of which it has cognizance* 
without reference to the process given by the- 
state law. — United States v. Burr, Case No. 14,- 
694. 

§ 69. Kemedies given "by state laws. 

The circuit courts adopt the local remedies of 
the respective states. — Strachen t. Clybum, Case- 
No. 13,520. 
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The rule that remedies given by state laws 
may be pursued in federal courts sitting in the 
state applies to an action for partition.— Es 
parte Biddle, Case No. 1,391. 

Proceedings supplementary to execution, sub- 
stituted by state law for proceedings by cred- 
itors' bill, cannot be resorted t.o in a federal 
court.— Byrd v. Badger, Case No. 2,266. 

The new form of ejectment provided by state 
statute must be pursued in the federal court. — 
Fraser t. Weller, Case No. 5,064. 

A state statute allowing defendant in eject- 
ment a new trial on payment of costs is bind- 
ing in the federal court.— Hiller v. Shattuek, 
Case No. 6,504. 

The circuit court in Pennsylvania has power 
to issue writs of foreign attachment under the 
state laws. — Guillou v. Fontain, Case No. 5,861. 

The circuit courts of the United States give 
effect to the attachment laws of the state, and 
are bound by the construction placed thereon 
by the supreme court of the state. — tiehman v. 
Berdin, Case No. 8,215. 

An attachment issued by a federal court un- 
der a state law, uot adopted by congress or by 
rule of court, cannot be sustained. — ^Binns v. 
Williams, Case No. 1,423. 

In proceedings under state statute, the court 
will not follow it in matters of form where it 
is impracticable.— Dunn v. Games, Case No. 
4,177. 

Congress may clothe the federal courts with 
authority to proceed for the condemnation of 
property in conformity with a particular state 
statute.— United States v. Block 121, Case No. 
14,610. 
See, also, post, § 75. 

§ 70. Abolition of remedies by state laws, 

A state statute prohibiting the sale on execu- 
tion of an equity of redemption does not become 
a rule of practice of the federal court until 
adopted.— Campbell v. SIcManus, Case No. 2,- 
364. 

§ 71. Effect o£ acts of congress. 

The acts of congress adopting the state prac- 
tice do not adopt future regulations. — ^Binns v. 
Williams, Case No. 1,423; Lane v. Townsend, 
Id. 8,054; Gatherwood v. Gapete, Id. 2,513; 
Yaw T. Mead, Id. 18,129. 

The words "forms of mesne process, and 
modes of proceeding," used in the act of 1828, 
embrace, not only process, but the whole course 
of^the proceedings in an action. — ^Elly v. Hanks, 
Case No. 4,430. 

Act May 19, 1828, § 1, does not apply within 
states which were members of the Union be- 
fore September 29, 1789.— United States v. 
Stevenson, Case No. 16,395. 

Act June 1, 1872, abrogated all rules of the 
federal courts inconsistent with the state prac- 
tice in common-law cases, and required the fed- 
eral district and circuit courts to conform to 
the state practice in common-law cases, when 
practicable. — Republic Ins. Co. v. Williams, 
Case No. 11,707. 

The regularity of proceedings will be decided 
by the state laws and the decisions of the state 
courts. — Republic Ins. Co. v. Williams, Case 
No. 11,707. . 

The act of June 1, 1872, adopting state prac- 
tice, etc., does not authorize the commencement 
of an action at law in the circuit court by a 
summons in the name of plaintiff's attorney, 
according to the New York procedure. — ^Martin 
V. Criscuola, Case No. 9,159. 

A state statute providing a mode of procedure 
for condemnation of land by the United States 
(Act Ohio Feb. 15, 1873) is made applicable to 
sudi proceedings in a federal court by Act June 
1, 1872, adopting the practice, etc., of the state 



courts.— United States v. Inlots, Case No. 15,- 

The rules of practice in state courts adopted 
by legislative act are rules of practice in the- 
federal courts, by force of Rev. St. § 914, and 
the federal judges are deprived of discretion over 
them.— ^Mutual Building Fund Society & DoUar 
Sav. Bank v. Bossieux, Case No. 9,977. 

Rev. St. § 914, providing that the practice, 
pleadings, and forms and mode of proceedings 
in the federal courts shall conform to those of. 
the state courts, does not apply to the service of 
process.- Leonard v. Lycoming Fire Ins. Co., 
Case No. 8,258. CONTRA, see Perkins v. Wa- 
tertown, Case No. 10,991. 

Original process, directed to the marshal, can- 
not be served by a private person, although such 
mode of service is authorized in the state courts^ 
— Schwabacker v. Reilly, Case No. 12,501. 

A summons in a common-law action in tlifr 
federal circuit court in New York must be sign- 
ed by the clerk, and be under the seal of the 
court, notwithstanding Rev. St. § 911.— Peaslee- 
V. Haberstro, Case No. 10,884. 

The state laws in relation to the examination, 
of an adverse party before trial, and the pro- 
duction of books and papers, do not obtain in* 
ihe federal courts, congress having specially 
legislated on such subjects. — ^Easton y. Hodges,. 
Case No. 4,258. 

§ 72. Adoption by conrt. 

The federal courts may in their discretion 
adopt any part or all of the remedies provided: 
bv the state legislature.— Dobbin v. Allegheny^ 
Case No. 3,941. 

A federal court may adopt, as the practice- 
of the court, the provisions of a state statute 
relating to proceedings by attachment, as well 
in respect to debts to become due as to those- 
already- due.— Ely v. Hanks, Case No. 4,430. 

The Indiana statute requiring that the gen- 
eral issue which denies the execution of an 
instrument sued on must be sworn to is adop- 
ted as a rule of practice by the federal circuit 
court. — ^McClintiek v. Cummins, Case No. 8,~ 
698. 

The jurisdiction of the federal court is not 
exhausted by the rendition of a judgment. It 
may enforce its collection, and for this purpose- 
adopt the process of the state courts. — Pollock 
V. Lawrence County, Case No. 11,255. 

The adoption of a state statute, as part of 
the final process of the federal court to enforee- 
judgments against counties, held valid. — ^Dob- 
bin V. Allegheny, Case No. 3,941. 

A modification of- a state law of practice fol- 
lowed for a long time will be considered as- 
adopted by usage if not conflicting with the 
acts of congress. — Curtis v. Central Railway, 
Case No. 3,501. 

State insolvent laws may be adopted by a 
rule of court.— Beers v. Haughton, Case No.- 
1,230. 

§ 73. Changes in practice. 

The federal courts do not follow changes in- 
the practice of the state court. — In re Craig,. 
Case No. 3.325. 

§ 74. In equity. 

The adoption of state practice does not au- 
thorize the blfehding of legal and equitable- 
remedies in one suit. — ^Butler v. Young, Case 
No. 2,245. 

The practice and jurisdiction of the federat 
circuit court as a court of equity cannot be 
controlled by the practice of the state courts. — 
United States v. Parrott, Case No. 15,999. 

The commingling of law and equity in one 
proceeding, allowed in the courts of Georgia, 
is unknown in the federal courts held in that 
state. These sit distinctly as courts of law or 
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fis courts of equitj-.— Shuford t. Cain, Case No. 
12,823. 

Chancery jurisdiction or rules of practice are 
not derived from state authority, and a state 
statute regulating the procedure on a bill of 
foreclosure does not apply to the federal 
■courts. — Dow T. Chamberlin, Case No. 4,037. 

The Pennsylvania practice as to special ver- 
-dicts where the claims are equitable is inapplica- 
ble to the federal courts. — Conn v. Penn, Case 
No. 3,104. 

Federal courts will enforce a new remedy, 
given by state statute, which is appropriate to 
the exercise of chancery jurisdiction, — Lanmon 
v. Clark, Case No. 8,071. 

Upon a creditors' bill, a federal court may 
nvail itself of regulations provided by state 
statute which facilitate the progress of the 
cause and the attainment of equitable relief. — 
Xianmon v. Clark, Case No. 8,071. 

A local law authorizing a bill of discovery 
after return of execution nulla bona to subject 
the debtor's choses in action and equitable 
credits to the payment of the judgment may 
be enforced by the exercise of the chancery 
powers of the circuit court. — ^Lorman v. Clarke, 
Case No. 8,516. 

See, also, post, § 78. 

(F) STATE LAWS AS RULES OF DE- 
CISION. 

Adoption of state laws on the subject of im- 
prisonment for debt, see "Execution," § 24. 
Application of state statutes of limitation, see 

"Limitation of Actions," § 5. 
Effect given to state insolvency laws, see "In- 
solvency," § 4. 
lEnforcement of state laws as to exemptions, 

see "Exemptions." 
in admiralty, see "Admiralty." § OS- 
State statutes as to continuance of actions, see 
"Abatement and Revival," § 6. 

-^ 75. Enf orcemexit of state statute. 

The laws of the several states affecting sub- 
stantial rights constitutionally passed since 
1789, are binding on the courts of the United 
States held therein.— Golden v. Prince, Case 
No. 5,509. 

The federal court, in an action at law, is 
governed hy state laws so far as they relate 
to substantial rights. — Curtis v. Smith, Case 
No. 3,505. 

State laws are applicable as rules of deci- 
sion in trials at common law only where it is 
uot otherwise provided by federal enactment. 
Rev. St. § 721.— Stanton v. Wilkeson, Case No. 
13,299. . 

State laws as to rights furnish rules of de- 
■cision for the federal courts; otherrt'ise as to 
remedies. — Campbell v. Claudius, Case No. 2,350. 

The question of the rate of interest and dam- 
ages on nonpayment of a bill of exchange will 
not be determined by the local law. — Ex parte 
Heidelback, Case No. 0,322. 

No state law can, proprio vigore, affect the 
process of federal courts. — Catherwood v. 
Gapete, Case No. 2,513. 

The authority to stay proceedings against an 
insolvent debtor given to the supreme court of 
a state, held, cannot be exercised by a federal 
■coxu't. — In re Hopkins, Case No. 6,683. 

A federal court may enforce rights under 
state statutes as well as under acts of congress 
in any proceeding at common law, — Clark v. 
Sohier, Case No. 2,835. 

The courts of the United States take cogniz- 
iiuce of cases to enforce remedies given by a 
state statute, where the plaintiff who sues is 
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a citizen of another state.— Goshorn v. Alex- 
ander, Case No. 5,630. 

A federal court will not compel by injunction 
the officers of a state to execute the state 
laws.— McCauley v. Kellogg, Case No. 8,688. 



A new right originated by a local law or 
usage may be enforced by the federal courts 
sitting within the state, by the exercise of a 
common law or chancery power, as the case 
may require.— Lorman v. Clarke, Case No. S,'- 
516. 

The circuit court of the United States has 
no power to enjoin a nuisance existing under 
a local law, which does uot amount to a na- 
tional nuisance.— Gritting v. Gibb, Case No. 5,- 
819. 

Equivalent provisions cannot be substituted 
by the eoiu-t for positive statutory provisions. 
— Bonnell v. "Weaver, Case No. 1,030. 

The court will follow the ruling of the dis- 
trict court of another state as to the construc- 
tion of a state statute. — White v. The Cynthia, 
Case No. 17,546a. 

State statutes prescribing rules of evidence 
in civil cases in trials at common law are 
rules of decision in similar cases in the federal 
coiu'ts, imder the judiciary act of 1789, § 34, 
whether enacted before or after such act. — 
Fowler v. Hecker, Case No. 5,001; United 
States V. Dunham, Id. 15,006. 

A state law allowing a party to be examined 
as a witness on his own behalf is binding on 
the federal court as a rule of decision. Act 
Sept 24, 1789, § 34.— Dibblee v. Furniss, Case 
No. 3,888. 

A state law compelling parties to testify is 
enforceable in the federal court. — Berry v. 
Fletcher, Case No. 1,356. 

State laws in force prior to Dec. 1, 1873, are 
rules of decision in federal courts as to the 
competency of witnesses. Rev. St. § 858. — 
In re Bean, Case No. 1,166. 

Parties Avho are competent witnesses in the 
state courts are also competent in the federal 
courts, under Act July, 1862. — Scammon v. 
Hobson, Case No. 12,434. 

The mode indicated by the state statute as 
a judicial process for setting off dower will 
be pursued in the federal court. — ^Johnston v. 
Vandyke, Case No. 7,426. 

The validity of assignments for creditors 
with preferences will be determined in the 
federal courts by the law of the state. — Parker 
v. Phetteplace, Case No. 10,746. 

The federal courts follow the state law and 
the precedents of the state courts in deciding 
questions as to the validity of transfers of 
property as against creditors. — ^Heydock v. 
Stanhope, Case No. 6,445. 

Contracts in evasion or fraud of the laws of 
any state are invalid in the federal court. — 
Green v. Collins, Case No. 5,755. 

The courts of the United States can take 
jurisdiction where property has been fraudu- 
lently conveyed to defeat creditors, and pro- 
ceed under a state statute, where a judgment 
has been obtained, and execution has beon re- 
turned nulla bona. — ^^Yilkinson . v. Yale, Case 
No. 17,678. 

A suit on a bond given in the federal court 
will be sustained in such court if the state 
court would be compelled imder the statutes 
to sustain the same suit. — ^Deakin v. Lea, Case 
No. 3,695. 

The Rhode Island statute respecting the re- 
demption of mortgages held properly followed 
by the circuit court of the United States, sit- 
ting in equity. — Dexter T. Arnold, Case No. 
3,859. 
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On questions touching the tenure of real es- 
tate the federal courts are governed by the 
laws of the country where such real estate is 
situated.— In re Zug, Case No. 18,222; New- 
man y. Keffer, Id. 10,177- 

The federal circuit court will take notice of 
and enforce a state statute prohibiting a char- 
ter from taking effect except on compliance 
with certain conditions, in the same manner 
that the state courts would do. — ^Union Horse 
Shoe Works v. Lewis, Case No. 14,365. 

A federal court, when determining the rights 
of parties under a state law, -will never, in a 
doubtful case, adjudge the statute to be in 
conflict with the state constitution, unless sus- 
tained by some distinct adjudication of the 
highest court of the state.— Fish v. Fond Du 
Lac, Case No. 4,813a. 

See, also, ante, § 69. 

§ 76. Gonstruction by legislative or ex- 
ecutive department. 

A construction by the legislative and execu- 
tive departments of a state of its constitutional 
provisions in respect to taxation will be followed 
by the federal courts, unless manifestly erro- 
neous. — ^Brooks T. Memphis, Case No. 1,954. 

Where objections have not previously been 
raised as to the legality of a tax, the federal 
court will not delay judgment to await a deci- 
sion by the state court.— Brooks v. Memphis, 
Case No. 1,954. 

§ 77. In criminal cases. 

The laws of the several states cannot be re- 
garded as rules of decision in trials for offenses 
against the United States. — ^United States v. 
Burr, Case No. 14,694. 

The federal criminal laws are to be enforced 
by the federal judiciary without any regard to 
the criminal laws of the state in which the 
court is sitting, or the nature of the crime un- 
der the state laws.— Charge to Grand Jury, Case 
No. 18,250. 

Criminal proceedings in the federal courts are 
not governed by the laws of the several states, 
except as provided by act of congress. — ^United 
States V. Shepard, Case N^o. 16,273. 

§ 78. In equity. 

State laws do not constitute a rule of deci- 
sion to United States courts sitting as courts 
of equity. — ^Burt v. Keyes, Case Xo. 2,212. 

The federal courts are not concluded in a 
matter of general equity jurisdiction by a de- 
cision of the state court.— Flagg v. Mann, Case 
No. 4,847. 

The equity jurisdiction and jurisprudence ad- 
ministered in the federal courts are not regu- 
lated bv the local jurisprudence. — Fletcher y. 
Morey, Case No. 4,864. 

A state statute prescribing a limitation as to 
a suit in equity to affect a title to land (Civ. 
Code Or. § 378) is not binding upon the federal 
court. Rev. St. § 72L— Hall v. Russell, Case 
No. 5,943. 

The claim law of Georgia, so far as the same 
applies to real estate, provides for equitable re- 
lief, and therefore cannot be administered in 
the federal courts.^Sall v. Yahoola River Min. 
Co., Case No. 5,955. 

The Pennsylvania doctrine that the assignee 
of a bond and mortgage takes subject to all ex- 
isting legal and equitable defenses does not ap- 
ply to a suit in equity in the federal court. — 
McFarlane v. Griffith, Case No. 8,790. 

The statute of New Hampshire relating to ac- 
tions by an administrator does not govern the 
federal courts in equity. — Carter v. Treadwell, 
Case No. 2,480. 

The remedy given by the state law on the ad- 
ministration bond will not prevent the federal 
courts taking jurisdiction in equity in favor of 



the legatees and distributees for their portion 
of the decedent's estate.— Pratt v. Northam, 
Case No. 11,376. 

The federal circuit court has jurisdiction to- 
declare void a fraudulent assignment, notwith- 
standing special provisions of a state statute di- 
recting procedure in such cases. — Burt v. Keyes^ 
Case No. 2,212. 

Though under the state law there must be a 
judicial decree before land can be sold for taxes,. 
a nonresident may sue in the federal court to> 
restrain the collection of an illegal tax. — Oliver 
V. Omaha, Case No. 10,499. 

Changes and alterations made in the state fee- 
bills after 1842 are not followed by the federal 
courts in equity.— Wade v. Mathews, Case No- 
17,029. 

See, also, ante, § 74. 

§ 79. Pollowing state decisions— In gen- 
eral. 

The federal courts are not bound by the de- 
cision of the highest court of the state that 
mandamus is the only proper remedy upon mu- 
nicipal bonds. — Sanfoi& v. Portsmouth, Cas& 
No. 12,315. 

The federal circuit courts will follow the de- 
cision of the highest state court as to the ad- 
missibility of evidence and the force and effect 
of deeds defectively acknowledged. — ^Wright v, 
Taylor, Case No. 18,096. 

State decisions in relation to charges to the- 
jury are not binding on federal courts. — ^Hankin. 
V. Squires, Case No. 6,025. 

The federal courts will follow the decisions- 
of the state in respect to the validity of a be- 
quest to charitable uses.^Meade v. Beale, Case- 
No. 9,371. 

The federal courts are not bound in the inter- 
pretation of deeds by the decisions of the state- 
courts.— Thomas V. Hatch, Case No. 13,899. 

On questions relating to real estate, the fed- 
eral courts will uniformly follow the latest de- 
cision of the state courts.— Smith v. Houtz, Case- 
No. 13,062; Same v. Shriver, Id. 13,108; New- 
man V. Keffer, Id. 10.177; Hiller v. Shattuck,. 
Id. 6,504; In re Zug, Id. 18,222. 

An adjudication of bankruptcy having beerb 
held by the courts of Indiana to have the same- 
effect upon the wife's claim to dower as a judi- 
cial sale of the husband's real estate, the fed- 
eral courts will follow that rule in regard to- 
land in .that state.^Warford v. Noble, Case No- 
17,175. 

Federal courts will follow the latest state de- 
cision as to the liability of lands to taxation for- 
municipal purposes. — Kountze v. Omaha, Case- 
No. 7,928. 

Decisions by the Indiana supreme court, that 
the fee to the bed of a canal, constructed by 
the state, is vested in the state by condemna- 
tion proceedings, and that tlie commissioners, 
to assess damages had authority to consider ben- 
efits, will be followed by the federal courts. — 
Kennedy v. Indianapolis, Case No. 7,703. 

§ 80. ^— Questions of commercial and. 
general nature. 

On questions of commercial law, the federal 
courts are not bound by the decisions of the- 
state courts. — Schenck v. Marshall Countj-, Case 
No. 12,449; Gloucester Ins. Co. v. Younger, Id. 
5,487; Williams v. Suffolk Ins. Co., Id. 17,738;: 
Bradley v. Lill, Id. 1,783; Jewett v. Hone, Id- 
7,311; Meade v. Beale, Id. 9,371. 

State court decisions on questions of general 
jurisprudence are not binding upon the federal 
court.— Branch v. Macon & B. R. Co., Case- 
No. 1,808; Mohr v. Manierre, Id. 9,695; Gal- 
pin V. Page, Id. 5,206; Riley v. Anderson, Id_ 
11,835; Robinson v. Commonwealth Ins. Go.>. 
Id. 11,949. 
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Decisions of a state court on the liability of 
l)arties to negotiable paper are not controlling 
on the federal courts. — Riley v. Anderson, Case 
No. 11,835. 

State court decisions are not controlling on a 
question as to the general power of brokers in 
dealing with their principal's property. — Bragg 
T. Meyer, Case Xo. 1,801. 

Decision of state court as to character of nego- 
tiable paper does not constitute a rule of deci- 
sion for federal courts. — ^Austen v. ililler. Case 
Xo. 661. 

§ 81, Construction of state consti- 
tution or statute. 

The federal courts will follow the construc- 
tion given by the state courts to the state stat- 
\ite.s. — Coates v. Muse, Case No. 2,917; Springer 
y. Foster, Id. 13.2GG; Blossburg & C. R. Co. v. 
Tiocja R. Co., Id. 1,563; Boyle v. Arledge, Id. 
1,75.S; Bank of United States v. Longworth, 
Id. 923; Barker v. Jackson, Id. 989; Van 
Bokelen v. Brooklyn City R. Co., Id. 16,830. 

The courts of the United States uniformly 
^dopt the construction of a state statute which 
has, been settled by the decisions of the highest 
courts of the state. — Ooohdge v. Curtis, Case 
No. 3,184; Thompson v. Phillips, Id. 13,974; 
Olcott V. Fond Du Lac County, Id. 10,479; 
Paine v. Wright, Id. 10,676; Merrill v. Portland, 
Id. 9,470; Illius v. New York & X. H. R. Co., 
Id. 7.010; Goodrich v. Chicago, Id. 5,542; Evans 
T. Pittsburgh, Id. 4.568; Woolsey v. Dodge, Id. 
18.032; Wick v. The Samuel Strong, Id. 17,607. 

The federal courts are not bound to follow 
the construction put upon a state statute by an 
inferior state court. — ^Patapsco Guano Co. v. 
Morrison, Case No. 10,702. 

The construction by a state court of its stat- 
ute of limitations, as applicable to judgments of 
other states, is binding on the federal court in 
an action therein on such a judgment. — ^Ran- 
dolph V. King, Case No. 11,560. 

A construction given by a state court to the 
.act of limitations of the state will be enforced 
bv tiie United States bankruptcy court. — Ca- 
pelle V. Trinity M. E. Church, Case No. 2,392. 

The right to sue and the liability to be sued 
•of county commissioners arising under the local 
law constitute a rule of decision for the federal 
courts. — McLean v. Hamilton County, Case No. 
8,881. 

The decision of a state court that a railroad 
was not built as authorized by its charter is 
binding on federal courts within the state, 
though no judgment or decree was rendered. — 
Cleveland, P. & A. R. Co. v. Franklhi Canal 
Co., Case No. 2,890. 

The decisions of the state courts that its stat- 
utes compelling a holder of a note to sue the 
principal within a certain time after notice, as 
^ condition of holding the indorsee or surety 
liable, are binding on the federal court.— Davie 
V. Hatcher, Case No. 3,610. 

The creation of liens or titles, by proceedings 
under state insolvent laws, are governed by 
such laws, and the construction of the laws by 
the state court will be followed by the federal 
court.— Perry Mfg. Co. v. Brown, Case No. 11,- 
015- 

In an action on railroad aid bonds, the federal 
court will follow the decision of the highest 
court of the state construing the statute under 
which they were issued. — First Nat. Bank v. 
Arlington, Case No. 4,806; Same v. Bennington, 
Id. 4,807. 

A decision of a state supreme court, upholding 
the constitutionality of a state statute authoriz- 
ing a countj- to subscribe to railroads, will be 
followed by the fedei-al courts. — ^JlcCoy v. Wash- 
ington County, Case No. 8,731. 



A decision by the highest court of a state, 
that a foreclosure of the mortgage under a law 
of the state was bona fide, and made in conform- 
ity thereto, is binding on the federal court. — 
Sullivan v. Portland & K. R. Co., Case No. 
13,596, 

A decision of the highest court of a state, hold- 
ing an act of its legislative unconstitutional, is 
binding on the federal court only where it is 
based upon special provisions of the state consti- 
tution. — Talcott V. Pine Grove, Case No. 13,735. 

The decision of the state court that a tas paid 
under a void law cannot be recovered back where 
there was a natural obligation to pay it is not 
binding on the federal court, where the law con- 
flicts with the federal constitution. — John Kj'le 
Steamboat Co. v. New Orleans, Case No, 7,354. 

The construction of a state statute by the high- 
est court of the state is controlling on the fed- 
eral court, where not in conflict with the consti- 
tution of the United States.— Grilling v. Gibb, 
Case No. 5,819; Hawes v. Contra Costa Water 
Co., Id. 6,235. 

The decisions of the supreme court of a state 
construing its state constitution and laws in re- 
lation to securities given by municipalities to 
aid railway companies, are not necessarily bind- 
ing on the federal courts. — TTiomas v. Scotland 
County, Case No. 13,909. 

The federal court refused to follow a decision 
of the highest court of the state, holding laws 
authorizing municipal aid to railroads to be un- 
constitutional, where opposed to repeated deci- 
sions on other laws involving the same principle, 
and to the unanimous decisions of courts of other 
states in analogous cases.— Talcott v. Pine 
Grove, Case No. 13,735. 

A proper decision of the court on the construc- 
tion of a state statute will control until the court 
has authentic evidence of a different interpreta- 
tion by the highest court of the state. — ^Richard- 
son V- Curtis, Case No. 11,781. 

In a case of conflict of state decisions in the 
construction of a state statute, the last decision 
of the highest court will control. — Dike t. Kuhns, 
Case No. 3,907. 

A reversal of a previous ruling by a court of 
last resort construing the law is retroactive ex- 
cept as to executed contracts. — In re Dunham, 
Case No. 4,146. 

The federal courts are bound to follow the 
latest decision of the state court, though it ren- 
ders invalid a contract valid under the decisions 
of state court when made. — Mitchell v. Lippin- 
cott. Case No. 9,665. 

A federal court will follow the latest decision 
of the highest state court as to the construction 
of a state statute, or its validity under the state 
constitution, although the prior state decision 
was the other way, where the case involves no 
contract made on the faith of such prior deci- 
sion. — King V. Wilson, Case No. 7,810. 

The federfj.1 courts will follow the latest deci- 
sion of the state court construing a state statute, 
where they have not previously adopted another 
construction. — ^Loring t. Marsh, Cases Nos. 8,- 
514, 8,515. 

The federal court will adhere to its prior deci- 
sion construing a state statute, notwithstanding 
a subsequently conflicting decision bj-^ the state 
court, where there is nothing to prevent a review 
of the case by the supreme court. — ^Perrine t. 
Thompson, Case No. 10,997. 

A federal court will follow a state decision as 
to the validity or construction of a state statute 
not in conflict with the constitution or laws of 
the United States, though such decision is con- 
trary to a prior decision of the federal court it- 
self. — ^Nessmith v. Shelden, Case No. 10,125. 

A decision of the state court construing a 
state statute where the case is pending on appeal 
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in the supreme court of the United States will 
act be considered as one of authority. — Foote v. 
Linck, Case No. 4,913. 

The circuit court of the United States must fol- 
low the decision of the supreme court of the 
United States declaring a state statute consti- 
tutional, rather than a later decision of the su- 
preme court of the state declaring the statute 
-unconstitutional. — Foote v. Johnson Countj', 
Case No. 4,912. 

The court will follow the construction of a 
state statute as given by the supreme court of 
the United States, rather than a later construc- 
tion given by the highest court of the state. — 
Neal T. Green, Case No. 10,065. CONTRA, see 
The Princess Alexandra, Case No. 11,430; Les- 
lie V. Urbana, Id. 8,276. 

The decision of the supreme court of the Unit- 
ed States declaring a state statute valid under 
the state constitution will control the federal cir- 
<;uit court, as against a later decision by the su- 
preme court of the state to the contrary, — West- 
-ermann v. Cape Girardeau County, Case No. 
17,432. 

. (G) CIRCUIT COURTS. 

Jurisdiction in bankruptcy, see "Bankruptcy," §§ 
338, 339. 

-§ 82. Source and limits of jurisdiction. 
The circuit court can exercise jurisdiction, in 
& case falling within the constitutional grant of 
judicial power to the United States, only where 
an act of congress has expressly conferred juris- 
•diction.— Harrison v. Hadley, Case No. 6,137; 
Bank of United States v. Roberts. Id, 934; Hub- 
bard V. Northern R. Co., Id. 6,818; Moffat v. 
Soley, Id. 9,688. 

The circuit courts cannot take cognizance of 
""cases arising under the laws of the United 
•States," jurisdiction of which is not conferred 
by an act of congress.^Ldvingston v. Van Ingen, 
Case No. 8,420. 

The circuit courts have no supervising power 
over the district courts except as given by stat- 
tute.— Smith v. Jackson, Case No. 13,064. 

Powers not judicial, exercised by the chancel- 
lor in England as the representative of the 
Tiing's prerogative, are not possessed by the cir- 
cuit courts.— Loring v. Marsh, Case No. 8,515. 

Quaere, whether the circuit court has jurisdic- 
tion of common-law offenses against the United 
States. — ^United States v. Coolidge, Case No. 
14,857. 

The circuit courts of the United States have 
no original jurisdiction in admiralty. — Jansen v. 
Yrow Christina Magdalena, Case No. 7,216. 

The"circuit court has no cognizance of causes 
of admiralty and maritime jurisdiction in the dis- 
trict court save by appeal. — McLellan v. United 
States, Case No. 8,895. 

The proceedings on bonds for value or stipula- 
tions in admiralty are incident to the principal 
cause, and the circuit court has no jurisdiction 
■except on appeal from the final decree. — ^The 
Hollen, Case No. 6,608. 

A circuit court has jurisdiction to review a 
judgment of the supreme court reversing a judg- 
ment of lie circuit court, on proof that botii 
judgments were obtained by fraud. — Clark v. 
Hackett, Case No. 2,823. 

§ 83. Suits of "civil nature." 

A proceeding under an act of congress to con- 
demn land for public use is a suit of a civil na- 
ture at common law, in the meaning of tie judi- 
ciary acts.— United States v. Inlots, Case No. 
15,441; Same v. Block 121, Id. 14,610. 

The clause quoted does not restrict the juris- 
^iiction to old and settled forms, but includes all 
■suits in which legal rights are to be ascertained 



and determined.— United States v. Block 121, 
Case No. 14,610. 

Since the Illinois statute of February 16, 1874, 
the United States circuit courts in that state 
have, in proper case, jurisdiction of actions of 
forcible entry and detainer. — ^Wheeler v. Bates, 
Case No. 17,492. 

Such action is a "suit of a civil nature," within 
the meaning of the act of congress of 1789 (1 
Stat. 73).— Wheeler v. Bates, Case No. 17,492. 

§ 84:. Administration of state lattrs. 

The circuit court may remove a cloud on title 
as defined by state laws.— Bayerque v. Cohen, 

Case No. 1,134. 

' ff 

The circuit court, in aid of its general chan- 
cery powers, may enforce a right given by a state 
law.— Bayerque v. Cohen, Case No. 1,134. 

Where there is no adequate remedy at law un- 
der a local statute, the circuit court will give 
relief in equity.— Lorman v. Clarke, Case No. 
8,516. 

The federal circuit court has jurisdiction to aid 
in enforcing the judgment of a state court. — ^Wil- 
son V. City Bank, Case No. 17,797. 

See, also, ante, §§ 67-81. 

§ 85. Territorial limitations. 

Act April 3, 1818, § 6, declaring that the orig- 
inal jurisdiction of the circuit court for the 
Southern district of New York shall be confined 
to causes arismg within said disti-iet, does not 
exclude jurisdiction of causes arising out of the 
state. — ^Wheeler v. McCormick, Case No. 17,498. 

The circuit court for the district of Connecti- 
cut has jurisdiction of an action for the damage 
caused by a diversion of a stream in Connecticut, 
so that it ceased to flow to plaintiff's mill in 
Massachusetts.— Foot v. Edwards, Case No. 
4,908. 

A citiz'en of Pennsylvania may maintain a suit 
in tiie federal circuit court in New Jersey against 
a corporation of the latter state for injuries to 
lands lying in the former state by a canal lo- 
cated in New Jersey. — ^Rundle v. Delaware & R. 
Canal, Case No. 12,139. 

Whether a court can enjoin a nuisance consist- 
ing of odors generated by a factory situated out- 
side the territorial jurisdiction, and carried by 
the air to a residence within the jurisdiction, 
where the parties are properly before the court, 
quaere.- Keyser v. Coe, Case No. 7,750. 

A federal circuit court cannot take cognizance 
of a trespass committed on lands lying without 
the judicial district of the court, although the 
trespasser is a resident of and is found within 
the district, such action being local. — Livingston 
V. Jefferson, Case No. 8,411. 

The circuit court in Indiana has no jurisdiction 
over a corporation of Michigan, and the circuit 
court in the latter state would have no jurisdic- 
tion to restrain a right respecting a titie to land 
set up under authority of the state of Indiana. 
— Northern Indiana R. Co. v. Michigan Cent. R. 
Co., Case No. 10,321. 

In a case of asserted fraud or constructive 
trusts created by operation of law, jurisdiction 
does not depend upon the location of lands af- 
fected by the decree. — ^Briggs v. French, Case 
No. 1,870. 

Jurisdiction to enforce a mortgage on lands 
purchased by the United States merely to secure 
a debt depends upon the locality of the land. — 
Elliot V. Van Voorst, Case No. 4,390. 

The circuit court has jurisdiction of a suit in 
equity to enforce the right of redemption from 
the lien of a trust deed of lands lying in another 
state. — ^Kanawha Coal Co. v. Kanawha & O. 
Coal Co.,- Case No. 7,606. 

The circuit court for the Southern district of 
New York has no original jurisdiction of a suit 
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for the infringement of a patent which occurred 
within the Northern district of New Yorlc. — 
Hodge T. Hudson River R. Co., Case No. 6,559, 

The objection that the cause of action arose in 
another district is waived when not raised in the 
answer.— Black t. Thome, Case No. 1,465. 

The circuit court of the district of Arkansas, in 
the absence of any statute attaching the Indian 
country west of Arkansas thereto, has no ju- 
risdiction over such country, and cannot punish 
offenses committed therein. — United States v. 
Alberty, Case No. 14,426, 

Where there are several defendants residing in 
different districts of same state the court ac- 
quires jurisdiction where each is served in his 
own district. Act May 4, 1858.— Babbitt v. 
Burgess, Case No. 693. 

The district court of the Northern district of 
New Yorlc is placed in the same relation to the 
circuit court as that of the Southern district, and 
an appeal lies from it to the circuit court of the 
Soutliern district to the same extent. Act April 
9, 1814.— Porter v. United States, Case No. 
11,290. 

§ 86. Suits under laTcs, etc., of United 
States. 

The circuit courts have no original jurisdic- 
tion of a proceeding for the forfeiture of a ves- 
sel for an offense. — ^Ketland v. The Cassius, 
Case No. 7,743. 

Prior to Act Feb. 15, 1819, the circuit courts 
had no jurisdiction of a bill to restrain the in- 
fringement of a patent where both parties were 
citizens of the same state. — ^Livingston v. Van 
Ingen, Case No. 8,420. 

The federal circuit court has no jurisdiction 
to restrain prosecution of a suit in the district 
court on a redelivery bond given under Act 
ilay 28, 1830, § 4, or to determine in advance 
tlie amount legally recoverable thereon. — ^Powell 
v. Redfield, Case No. 11,359. 

An action will lie in the circuit court of the 
T"'nited States on the bond of a deputy collector 
of internal revenue, for embezzlement of taxes 
collected by him. Act July 13, 1866, § 67.— 
Crawford v. Johnson, Case No. 3,369. 

Upon an indictment for removing whisky from 
a distillery, and sending it to another state, un- 
der a false inspector's brand, without paying 
the tax, the court of the latter state has juris- 
diction, where the whisky was not taken from 
the possession of the railroad company by which 
it was shipped, before arrival at its destination. 
—United States v. Sperry, Case No. 16,369. 

§ 87. Equity jurisdiction. 

Where congress has given an action at law 
in the circuit courts in certain cases, they do 
not thereby acquire jui'isdiction so as to enter- 
tain in those cases a bill in equity not relating 
to an action at law. — Livingston v. Van Ingen, 
Case No. 8,420. 

An equitable right cannot be enforced in a 
common-law form, and as a legal right on the 
equity side of the federal circuit court. — ^Loring 
V. Downer, Case No. 8,513. 

The equitable jurisdiction of the circuit court 
is not limited by the equitable powers of the 
state court. — Randolph v. Wilmington & R. R. 
Co., Case No. 11,563. 

The equity powers of the circuit courts are 
the same in those states where no courts hav- 
ing chancery powers exist^ as in other states. — 
Lorman v, Clarke, Case No. 8,516. 

The circuit court has power to prohibit a non- 
resident plaintiff from prosecuting an action 
against a resident defendant. — City Bank of 
New York v. Skelton, Case No. 2,740. 

See, also, ante, § 21. 



§ 88. Conilicts beticeen circuits. • 

The circuit court in one state, in a suit for 
infringement of patents, cannot restrain plain- 
tiff's suing in other jurisdictions for the same- 
infringements.— Rumford Chemical Works v^ 
Hecker, Case No. 12,132. 

The court will not appoint a receiver of & 
railroad corporation where another circuit court 
having jurisdiction has appointed receivers. — 
Alabama &, C. R. Co. v. Jones, Case No. 127. 

§ 89. Change of district. 

Pending causes are not affected by act trans- 
ferring counties from one judicial district to an- 
other, where act is silent as to such causes. — 
Culver v. Woodruff County, Case No. 3,469. 

§ 90. Particular circuits. 

The organization of the circuit court for the 
district of Missouri is peculiar, and is provided 
for by Act Cong. March 3, 1857. — ^In re Circuit 
Court, Case No. 2,728. 

§ 91. Removal of causes. 

There is no authority for removing civil 
causes, irregularly brought in the circuit court,, 
to a district court invested with circuit court 
powers. — ^Kerrison v. Stewart, Case No, 7,734. 

When a suit is removed from a circuit court 
of one circuit to the circuit court in another cir- 
cuit, the latter court has the same power over 
the parties which the first court would have- 
had. — United States v. Lee County, Case No. 
15,589. 

§ 92. Slioinng jurisdiction. 

The jurisdiction of the circuit court must ap- 
pear affirmatively by the record. The want of 
jurisdiction need not be pleaded. — Kelly v. Hard- 
ing, Case No. 7,670. 

(H) DISTRICT COURTS. 

Jurisdiction in bankruptcy, see "Bankruptcy,"" 
§ 337. 

§ 93. Jurisdiction — Tem^itorial extent. 

The jurisdiction of the United States court for 
the district of South Carolina extends through- 
out the entire state. — United States v. Butler,. 
Case No. 14,700. 

The jurisdiction of the district courts extends- 
to a marine league from the coasts or shores ex- 
tending to low-water mark. Shoals covered 
with water are not a part of the coast or shore. 
— Soult V. LAfricaine, Case No. 13,179. 

The boundary line of the Southern district of 
New York is coterminous with that of the state 
at the creation of the district, unaffected by the- 
subsequent agreement bet^'een New York and 
New Jersey as to their boundary line. — United 
States V. The Julia Lawrence, Case No. 15,502. 

A seizure on waters of New York Bay below 
low-water mark on the Jersey shore is within 
the jurisdiction of the district court for the 
Southern district of New York.— United States 
V. The Julia Lawrence, Case No. 15,502. 

The district court for the Southern district of 
New York has jurisdiction in rem over a vessel 
fastened to a dock in Jersey City, outside low- 
water mark, west of Manhattan Island and 
soutli of the mouth of Spuyten Duyvell creek. — 
The L. W. Eaton, Case No. 8,G12. 

A vessel in a basin at Jersey City moored to- 
piles 40 feet from the dock is within tlie juris- 
diction of the district court for the Southern 
district of New' York. — ^The Argo, Case No. 515. 

A district court of the Southern district of 
Ohio has jurisdiction of a seizure on the Ohio- 
side of the Ohio river at high- water mark. — The 
Cheeseman v. Two Ferry-Boats, Case No. 2,633. 

The district court of the Eastern district of 
New York has jurisdiction of a case of collision 
at sea, though the vessel proceeded against was. 
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attached in the waters of the county of New 
York —The Pennsylvania, Case No. 10,950. 

The court of the district in which the offend- 
ing vessel is arrested has jurisdiction of a lihel 
for collision which occurred "within the terri- 
torial limits of another district.— Town v. West- 
ern Metropolis, Case No. 14,114. 

The district court for the district of Oregon 
has concurrent jurisdiction over Columbia river. 
—The Annie M. Smull, Case No. 423. 

The district court in admiralty may order the 
restoration of propertj', the right to the posses- 
sion of which is in the marshal of the adjoining- 
district.— The Joseph Gorham, Case No. 7,537. 

The district court in one state has no jurisdic- 
tion in personam against a citizen of another 
state, not served with process in the former 
state.— Wilson t. Graham, Case No. 17,804. 

Under Act May 23, 1872, the district court, 
sitting at Cleveland, has no jurisdiction to per- 
form a judicial act in respect to a cause pend- 
ing in the court at Toledo.— Williams v. The 
Sea Gull, Case No. 17,736. 

§ 94. Admiralty and maritime. 

Causes within the admiralty jurisdiction are 
within the jurisdiction of the district courts by 
virtue of the delegation of authoritj' "in all civil 
causes of admiralty and maritime jurisdiction." 
-De Lovio v. Boit, Case No. 3,770. 

The district courts have jurisdiction of all 
eases of a maritime nature, whether they be 
particularly of admiralty cognizance or not 
They are' governed by the principles of mari- 
time law recognized in the maritime nations of 
continental Europe. — ^Kynoch v. The S. C. Ives, 
Case No. 7,958. 

The district courts of the United States, as 
courts of admiralty, have jurisdiction over poli- 
cies of marine insurance.— Hale v. Washington 
' Ins. Co., Case No. 5,916. 

The jurisdiction of the district court in ad- 
miralty in cases of marine insurance is not ex- 
clusive-New England Mut. Marine Ins, Go. v. 
Dunham, Case No. 10,155. 
See, also, ante, § 20. 

§95. Equity. 

The district court, sitting in equity, has power 
to restrain the enforcement of a decree made 
by the same court sitting in admiralty.— Dutch- 
er V. Woodhull, Case No. 4,204. ' 

§ 96. — — Penalties and forfeitures. 

The district court has exclusive jurisdiction, 
under Judiciary Act 17S9, § 9, of a libel for for- 
feiture against a vessel for carrying away tim- 
ber reserved for naval purposes which has been 
cut from public lands, in violation of Act March 
2, 1831.- United States v. The Helena, Case No. 
15,341. 

§ 97. Seizures. 

Jurisdiction of a seizure on the high seas be- 
longs to the court of the district into which the 
property is brought- The Abby, Case No. 14. 

A vessel lying, when seized, a h^lf mile from 
shore off Colloden Point, Long Islandj though in 
Long Island Sound, is on the high seas, and the 
court into whose district she is first carried has 
jurisdiction. — Gedney v. L'Amistad, Case No. 
5,294a. 

The fact that persons were temporarily on 
shore at the time does jiot affect the jurisdic- 
tion.— Gedney v. L'Amistad, Case No. 5,294a. 

The district court of the district within which 
a seizure for violation of customs laws is made 
has exclusive original jurisdiction. — ^The Abby, 
Case No. 14, 

The district court has no jurisdiction in cases 
of libel for seizures made in another district 
from that where the proceedings are instituted, 
—The Little Ann, Case No. 8,397. 
Fed.Cas.Dig.— 27 



§98. Prize. 

The general jurisdiction of the district courts 
includes prize cases. — The Amy Warwick, Case 
No. 341. 

Where the subject of litigation depends upon 
the question of prize or no prize, it is complete- 
ly and exclusively within the cognizance of the 
district court— United States v. Bright, Case 
No. 14,647. 

§ 99. — - Crimes. 

The district court for the district of Oregon 
has jurisdiction to try a person charged with 
the commission of a crime in Alaska, where 
such person is. found in the district of Oregon, 
or first brought there. — ^United States v. Carr. 
Case No. 14,730. 

The jurisdiction of the district court for the 
district of Oregon over offenses committed in 
Alaska does not extend to the crime of distilling 
spirits therein without paying a tax therefor. 
Act July 27, 1868. § 7.— United States v. Sevp- 
loff. Case No. 16,252. 

A district court has no jurisdiction by habeas 
corpus over a political prisoner removed from 
its district before the petition is filed, nor will 
it compel such prisoner to be brought within 
the district that relief may be granted.— In re 
Bickley, Case No. 1.387. 

§100. Suits "by United States. 

Under Act 1789, § 9, the district courts have 
cognizance of all suits at common law brought 
by the United States, where the matter in dis- 
pute amounts to $100, exclusive of costs.— Unit- 
ed States V. Bougher, Case No. 14,627. 

§ 101. Consuls. 

Act Sept. 24, 1789, § 9, giving the district 
courts jurisdiction in civil cases against consuls 
and vice consuls, is not in conflict witK Const, 
art. 3, giving the supreme court origin:;il juris- 
diction in all cases affecting ambassadoi*s, oth- 
er public ministers, and consuls. — Gittings v. 
Crawford, Case No. 5,46u. 

Where jurisdiction depends upon the fact that 
one of the defendants is a foreign consul, and 
he is held not liable, judgment cannot be ren- 
dered against the others.- Bixby v. Janssen, 
Case No. 1,452. 

See, also* "Ambassadors and Consuls," § 6. 

§ 102. — -. Consent to jurisdiction. 

Consent of the parties cannot confer jurisdic- 
tion on the district 'court.— McKim v. Kelscy, 
Case No. 8,861. 

§ 103. Judges. 

A district court invested with circuit court 
powers (Rev. St. § 571) is not constituted a cir- 
cuit court, and neither the circuit justice nor 
the circuit judge can sit therein. — Kerrison v, 
Steivart, Case No, 7,734. 

(I) TERRITORIAL AND PROVISIONAL 
COURTS. 

§ 104. In general. 

Territorial courts are "courts of the United 
States," as that designation is applied in sec- 
tion 33 of the judiciary act.— United States v. 
Haskins, Case No. 15,322. 

A territorial court, being a court of the Unit- 
ed States, IS to be regarded as co-ordinate with 
the courts organized under the constitution.— ^ 
In re Osterhaus, Case No, 10,609. 

Effect of Colorado enabling act upon the ter- 
ritorial courts, and causes pending therein. — 
Ames v. Colorado Cent. R. Co., Case No. 324. 

Causes of a federal character pending in su- 
preme court of territory of Colorado at time of 
admission as state may be heard and decided 
in federal courts.^Bates y. Payson, Case No. 
1,103. 
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The legal status of Florida under the treaty 
of cession and subsequent acts and the conflict- 
ing jurisdiction between federal and territorial 
courts.— American Ins. Co. v. Canter, Case No. 
302a. 

The territory of Nebraska, under the organic 
act, may provide for personal service upon non- 
residents out of the district, or for constructive 
service by publication in suits relating to prop- 
erty in the district, notwithstanding section 11 
of the judiciary act, requiring personal service 
in the district— Salisbury v. Sands, Case No. 
12,251. 

The superior court of the territory of _ Ar- 
kansas can only entertain a writ of error issu- 
ed to, or an appeal from, a court of record.— 
Searcy v. Hogan, Case No. 12,584a. 

The legislature of the territory of Arkansas 
had power to prescribe the conditions upon 
which an appeal might be taken to the superior 
court. — Janes v- Buzzard, Case No. 7,206b. 

Powers of the circuit courts in the territory 
of Arkansas.— Roshell v. Maxwell, Case No. 
12,066a. 

(J) COURTS OF DISTRICT OF COLUM- 
BIA. 

§ 105. Circuit court— In general. 

The circuit court of the District of Columbia 
has jurisdiction in all cases arising under the 
constitution, laws, and treaties of the United 
States if either party reside or be found in 
the District.— United States v. Kendall, Case 
No. 15,517. 

It has all the federal jurisdiction of a United 
States circuit court, and all the jurisdiction of 
a state court. — United States v. Kendall, Case 
No. 15,517. 

The circuit court of the District of Columbia 
has all the powers whicli were vested in the 
circuit court of the United States on February 
27, 1801, and may send attachments into any 
other district for witnesses in criminal cases. 
—United States v. Williams, Case No. 16,712. 

The jurisdiction of the circuit court of the 
District of Columbia is co-extensive with the 
Union, and its coercive power extends to wit- 
nesses in Missouri, or any of the states. — Unit- 
ed States V. Thomas, Case No. 16,476. 

The jurisdiction of the circuit court of the 
District of Columbia is not limited to such 
causes of federal jurisdiction as may be tried 
in a circuit court of the United States sitting 
in 'a state.— United States v. Williams, Case 
No. 16J12. 

Unless some party defendant against whom 
an effectual decree can be made be found with- 
in the District of Columbia, the circuit court, 
as a court of equity, has no jurisdiction of the 
cause.— Vasse v. Comegj-ss, Case No. 16,894. 

The circuit court of the District of Columbia 
can discharge an apprentice on account of the 
cruelty of the master, and bind him out to 
another.— Cannon v. Davis, Case No. 2,385. 

The circuit court of the District of Columbia 
has no jurisdiction on an issue sent up Ijy the 
orphans' court as to the authority of rival 
counsel.— Fendall v. Tochman, Case No. 4,- 
726. 

Jurisdiction of circuit court of District of 
Columbia on fi. fa. issued by order of justice 
of peace.— Goulding v. Fenwick, Case No. 5,- 
641. 

The circuit court for the District of Colum- 
bia has no jurisdiction of a bill to open an 
executor's account settled more than 12 years 
before in the orphans' court. — Lupton v. Jan- 
ney, Case No. 8,607. 

At a special criminal session, the circuit court 
of the District of Columbia cannot try a ease 
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pending at the preceding stated session. — 
Memorandum, Case No. 9,411. 

Suit for specific performance of contract for 
sale of land in District of Columbia, instituted 
in state court prior to Act Feb. 27, 1801, may 
thereafter proceed to final decree. — ^Bank of 
United States v. Van Ness, Case No. 938. 

Circuit court sitting in Alexandria has only 
the powers of a county court of Virginia in re- 
lation to ferries.— In re Berry, Case No. 1,354. 

§106. —^ Jurisdictional amount. 

The circuit court of the District of Colum- 
bia has jurisdiction in trespass, although the 
damages do not amount to $20.— Goddard v. 
Davis, Case No. 5,491. 

The circuit court of the District of Columbia 
has no jurisdiction of an attachment for a 
sum less than $20.— Rutter v. Merchant, Case 
No. 12,179. 

The circuit court of the District of Colum- 
bia has no jurisdiction where two separate 
causes of action, amounting together to more 
than $20, are joined in one declaration, where 
neither amounts to ?20.— Ridgway v, Pancost, 
Case No. 11,818. 

Where the verdict in an action in the circuit 
court of the District of Columbia is for a sum 
less than the jurisdictional amount the judg- 
ment will be arrested. — McLaughlin v. Stelle, 
Case No. 8.873. 

In an action of debt on a sealed note in the 
circuit court of the District of Columbia, if 
the verdict be reduced below $20 by payments 
proved at the trial, judgment of non pros, must 
be entered.— Smith v. Queen, Case No. 13,096. 

If the verdict be for less than §20, in assump- 
sit, a nonsuit must be entered, — Currey v. 
Fletcher, Case No. 3,490. 

If verdict reduced below $20 by account in 
bar in circuit court of District of Columbia, 
there must be judgment of non pros. — Beale v. 
Voss, Case No. 1.160. 

It is no ground of arrest of judgment in the 
circuit court of the District of Columbia that 
the sum sued for has been reduced by offsets 
to a sum below the jurisdiction.— McKnight v. 
Ramsay, Case No. 8,868. 

An action of debt on a promissory note for 
$214, reduced by payments to ?8.94, will lie 
in the circuit court for the District of Oolum- 
bia.— Hays v. Bell, Case No. 6,270. 

If, in a suit in Alexandria the debt be reduced 
below $50, by offsets, the plaintiff may have 
judgment for the sum found by the verdict. — 
Hellrigle v. Oulany, Case No. 6,343. 

§ 107. Levy court. 

Right of the levy court of Washington, D. C, 
to statutory or discretionary fines, and its duties 
in relation to the district jail. — Levy Court of 
Washington County v. Ringgold, Case No. 8,305. 

§ 108. Orphans' court. 

The orphans' court of the District of Colum- 
bia may adopt the practice of the court of 
chancery as to the manner of issuing commis- 
sions, or it may establish rules of practice for 
itself in this respect. — ^^''alsh v. Walsh, Case 
No. 17,117. 

m. CONGXTRBENT AND CONFLICT- 
ING JURISDICTION AND 
COMITY. 

Conflict of jurisdiction between state and fed- 
eral courts in admiralty, see "Admiralty," g§ 
1, 3. 

in bankruptcy, see "Bankruptcy," §§ 212, 

213. 

Effect of decisions by other courts, see "Pat- 
ents," §§ 246, 261. 

Removal of causes from state courts, see "'Re- 
moval of Causes," §§ 39, 46. 
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§ 109. Concurrent jurisdiction of state 
and federal court— In general. 

The jurisdiction of the state courts over fed- 
eral causes is confined to civil actions, for civil 
demands, or to enforce penal statutes, and does 
not extend to offenses against the United 
States.— Stearns v. United States, Case No. 13,- 
341. 



(§ 111) 838 



In all cases where the state courts had juris- 
diction originally over the subject-matter, they 
will retain a concurrent jurisdiction with the 
federal courts until congress, by express pro- 
vision, revokes and extinguishes the same. — 
Stearns v. United States, Case No. 13,341. 

^ "The federal circuit court has concurrent 
jurisdiction with a state probate court to decree 
an account in favor of distributees. — Mallett 
V. Dexter, Case No. 8,988. 

The circuit courts possess full jurisdiction in 
equity in all cases of fraud, including fraud 
in obtaining judgments and decrees in other 
courts, excepting fraud in obtaining a will of 
real and personal estate, and have concurrent 
jurisdiction with the state courts in all such 
cases.— Gould v. Gould, Case No. 5,637. 

There is no concurrent jurisdiction in rem 
in admiralty cases between the courts of ttie 
United States and of the several states.— Ash- 
brook V. The Golden Gate, Case No. 574; The 
Isabella, Id. 7,100. 

The admiralty and maritime jurisdiction of 
the federal courts is exclusive ' of the state 
courts save as to the common-law remedy, 
which is by action, and not by proceeding in 
rem,— Ashbrook v. The Golden Gate, Case No. 
574. 

A creditor cannot proceed against a vessel 
both in the state and federal courts on the 
same claim.— Fisher v. The Plymouth, Case 
No, 4,822, 

The courts of the United States within a 
state have equal and concurrent power with 
the courts of the state to render judgments, 
and carry them into execution.— Georgia v, At- 
lantic & G. R. Co., Case No. 5,351. 

Where both state and federal courts have 
concurrent jurisdiction to enforce a right giv- 
en by a state law, the procedure must be ac- 
cording to that of the court in which the suit 
is instituted. — Davis v. New Brig, Case No. 
3.643. 

Comparative jurisdictions of state and fed- 
eral courts of suit to foreclose railroad mort- 
gage bonds.— Brooks v. Vermont Cent. R. Co., 
Case No. 1,964. 

Federal courts may exercise jurisdiction as 
to accounts of executors, etc., if jurisdiction 
of state court has not attached,— Allen v. Al- 
len's Ex'r, Case No. 211. 

In eases of- concurrent jurisdiction of the 
state court and the federal circuit court, the 
latter has no discretionary authority to stay 
or control the suit, or to refuse jurisdiction to 
prevent a collision between the two courts. — 
Wadleigh v. Veazie, Case No. 17,031. 

§ 110. Priority of jurisdiction. 

Where the federal and state courts have con- 
current jurisdiction, the court which first ac- 
quires jurisdiction may proceed to final adjudi- 
cation, and cannot be interfered with by the 
other.— Bell v. Ohio Life & Trust Co., Case No. 
1,260; Board of Foreign IVIissions of The Pres- 
byterian Church V. McMaster, Id, 1,586; Ex 
parte Sifford, Id, 12,848; Ex parte Robinson, 
Id. 11,935; Ruggles v. Simonton, Id. 12^120; 
Parsons v, Lyman, Id. 10,780; Mallett v. Dex- 
ter, Id. 8,988; Haines v. Carpenter, Id. 5.905; 
Crane v. McCoy, Id. 3,354; Campbell v. Emer- 
son, Id. 2,357; Burt v. Keyes, Id. 2,212. 

The court which first takes cognizance of the 
controversy is entitled to retain jurisdiction, 



and to take possession and control of the sub- 
ject-matter.— Union Trust Co. Y. Rockford, R. I. 
& St L, R. Co., Case No. 14,401; Gaylord v. 
Ft. Wayne, M. & C. R. Co., Id. 5,284. 

It is not necessary that the court first taking 
jurisdiction- shall take possession of the property. 
—Union Trust Co. v. Rockford, R. I. & St. L. R. 
Co., Case No. 14,401. 

Priority of jurisdiction is determined by date 
of service of process, and not commencement of 
suit.— Bell T. Ohio Life & Trust Co., Case No. 
1,260. 

The time of the appointment of a receiver for 
an insolvent corporation, and not the commence- 
ment of suit therefor, determines priority of 
jurisdiction.— Bell v. Ohio Life Ins, Co., Case 
No. 1,261; Blake v. Alabama & C. R. Co., Id. 
1,493. 

The fact that the allegations of the bill were 
imperfect, and a demurrer was sustained, with 
leave to amend, does not change the fact of 
jurisdiction.— Gaylord v. Ft. Wayne, M. & O, 
R. Co., Case No. 5,284. 

The court obtains jurisdiction on the filing 
of a bill of all matter cognate to the litigation. — 
Shoemaker v. French, Case No. 12,800. 

§111. Proceedings an same or dif- 
ferent riglits. * 

An administrator in the process of accounting 
before a probate court cannot be compelled to 
account in a federal court by a bill in equity. — 
Mallett V. Dexter, Case No. 8,988. 

Nonresident legatees, having been made par- 
ties, by order of publication, to a suit in the 
state court for the settlement of an estate, and 
having knowledge thereof, cannot sue in the 
federal court to have the estate administered. — 
Reid V. Kerfoot, Case No. 11,668. 

The pendency in the state court of a suit to 
determine priority between two liens will not 
prevent the federal court from assuming jurisdic- 
tion on a general creditors' bill to determine pri- 
orities as between all lien holders.— Hay v. Alex- 
andria & W. R. Co., Case No. 6,254a. 

The pendency of a general creditors' bill in a 
state court, accompanied by the usual orders of 
injunction, where the suit is merely for obtaining 
judgment, will not prevent a creditor who is not 
a party from suing defendant in the federal 
court.— Parsons v. Greenville & C. R. Co.. Case 
No. 10,776. 

A garnishment sued out in a state court after 
the institution of a suit against the garnishee in 
the federal court cannot be pleaded as a defense. 
—Greenwood v. Rector, Case No. 5,792, 

Ejectment pending in a state court against 
one cotenant will not bar a suit to quiet title, 
brought against the plaintifE in a federal court, 
by a nonresident cotenant,— Errett v. Crane, Case 
No. 4,523. 

The circuit court cannot discharge from crim- 
inal process, issued under authority of the state, 
an attache of a foreign legation, though privi- 
leged from civil and criminal process, nor can 
it quash the proceedings. — Ex parte Cabrera, 
Case No. 2,278. 

A court of equity in foreclosing a consolidated 
mortgage by a consolidated corporation of dif- 
ferent states has exclusive jurisdiction over all 
the property in all the states. — Blackburn v. 
Selma, AJ. & M. R, Co,, Case No. 1,467. 

A federal court cannot restrain prosecution of 
a suit pending in a state court, but may act 
upon the parties who are suitors in the federal 
court in relation to the same subject-matter. — 
City Bank of New York v. Skelton, Case No. 
2,739. 

The federal circuit court cannot stay a suit 
in equity brought therein, or refuse jurisdiction, 
on the ground of the pendency of a prior suit in , 



<S39 (§ IH) 



COXTETS, in. 

[Fed. Casf. Dig^sfi] 



(§ 114) 840 



the state court between the same parties f orthe 
same cause. — ^Loring y. Marsh, Case No* 8i514. 

Plaintiff owninff first mortgage honds, sued ia 
the federal court to foreclbse the mortgage and 
remove the trustees, alleging that one was seek- 
ing to foreclose in a state court under a claimed 
preference mortgage, in which proceedings the 
other trustee was receiver. Held, that the court- 
would not stay tlie suit until the proceedings in 
tixe state court were detennined, — IMereantile 
Trust Co. T. Lamoille Val. K. Coi, Case No. 9,- 
432, 

^112. SuppleioBiital or ancillary pro- 
ceedings. 

A federal court cannot allow the amendment 
•of an execution issued out of a state court, es- 
peciallj' where the state supreme court has re- 
fused to allow such amendment.— Kent t. Roh- 
«rts» Case No. 7,715. 

An action will lie in the federal court against 
the principal and suretj' jointly on a supersedeas 
bond, given on appeal in the state coiu-t, on af- 
firmance of the judgment— Dawson t. Rankin, 
Case No. 3,671. 

A federal court will not enjoin railroad receiv- 
■ers appointed by a. state court from illegallr dis- 
criminating among shippers. Redress should, be 
applied for irr the appointing court. — McCoy v. 
Marietta & 0. R. Co., Case No. 8,730b. 

§fll3. Enjoining, vacating, or nullify- 
ing decision ov proceedings o£ 
state court. 

Federal courts are prohibited by Rev. St. § 
720, except in certain cases in bankruptcy, from 
enjoining proceedings in any court of a state. — 
Chaffin v. St. Louis, Case No. 2,572; City Bank 
of New York v. Skdton, Id. 2,740. 

Act March 2, 1793; § 5. providing that an in- 
junction shall not be granted to stay, proceedings 
itt any court of a state, applies only to, proceed- 
ings commenced in a state court before ■ proceed- 
ings are commenced- iu the federal court, and 
the federal court may stay proceedings in the 
•state court which have not been commenced be- 
fore the jurisdiction of the federal court .at- 
■tached.— Louisiana' State Lottery Co. v. Mtz- 
,T)a trick, Case No. 8^541; Fisk v. Uiiion Pac. R. 
.>Co„ Id. 4,830. 

The circuit court will not stay proceedings in 
-a state court which are null and void; and. it is 
forbidden by Act March 2, 1793, § 5, to stay 
valid proceedings in a state court,— Fisk v. Union 
Pac, R. Co., Case No. 4;S27. 

The circuit court of the United States cannot 
issue an injunctioji to stay- proceedings in a state 
court which has sustaineij a law in violation of 
Const. U. S. Amend, art. 14, and has attempted 
to enforce it.— Live-Stock Dealers' & Butchers' 
A«s'n v. Crescent City Live-Stock Landing & 
Slaughter-House Co., Case No. 8,408. 

. An action of trespass in a state court against 
the marshal, for seizing goods of one person 
under an execution against another, cannot be 
enjoined in a federal court— Evans v. Pack, 
Case No. 4,566. 

Query, whether a federal court ia not forbid- 
den bv Act March 2, 1793, § 5, from granting 
an injunction to stay an execution sale in a 
state court of vessels on which the government 
has mortgage liens for advances made to build 
them.— United States v. Collins, Case No. 14,834. 

The federal courts have no jurisdiction to re- 
strain a sheriff from selling under an execution 
issued from a state court.— Ruggles v. Simonton, 
Case No. 12,120. 

A federal court in equity may enjoin, at the 
suit of a nonresident, the levy upon his land of a- 
state court execution against another.— Breeden 
V. Lee, Case No. 1,828; Cropper v. Coburn, Id. 
3,416. CONTRA, see Daly v. Sheriff, Case No. 
3i5o3. 



The sale of mortgaged property imder fore^ 
closure in a state court will not be enjoined at 
the instance of prior mortgagees not parties in 
the state court — Carlisle v. Bundy, Case No. 
2,410. 

Whether sheriff's sale is a proceeding in court 
under Act March 2, 1793, c. 22, § 5, quoere.- 
Du Pont V. Boshong, Case No. 4,184. 

The United. States com't has jurisdiction as a 
coiu^; of eauity, concurrent with the orphans' 
court to compel an. executor to settle his ac- 
counts and give security, but it cannot interfere 
with a suit already begun in the orphans' com't 
for the same purpose. — ^Parkes v. Aldridge, CiU-io 
No. 10,755. 

A federal court or judge cannot discharge a 
person in custody under process for- eoutempt is- 
sued by a state court in a suit pending therein, 
though, under the acts of congress, the state 
court has no jurisdiction of the subject-matter. — 
Ex parte Forbes, Case No. 4,921, 

§'114-. HaBea-S' corpus proxieedings— In 
general. 

Neither the state nor the federal courts have 
power to take from the custody of each other 
persons confined, under their la-n*ful authorit>'. — 
United States v. Rector. Case No. 16.132; Nor- 
ris V. Newton, Id, 10,307; Ex parte Siffiord, Id. 
12,848. 

A state court may issue the writ to inquire 
into the cause of detention of a person held 
under authority of the United} States, and may 
discharge him where he is illegally held. — ^In re 
Reynolds, Case No. 11,721. CONTRA, see Rich- 
ards V. Randolph, Case No. 11,772. 

A federal judge haa no power to issue habeas 
corpus for one imprisoned under a state indict- 
ment for murder,- Esa parte McCann, Case No. 
8,679. 

A writ issued by a state court must be dis- 
charged where it appears by the return that peti- 
tioner is held by respondent under color of au- 
thority from the United States.— In re F.arrand, 
Case No. 4,678, 

The state court in, such case cannot determine 
the question: wliether the authnrity is valid. — In 
re Farrand, Case No. 4,678. 

Where it appears^ on the writ of habeas cor- 
pus that the imprisonment is .under the authority 
of an act of congress, the jurisdiction of the 
state court is at an end.-— Ex parte Robinson, 
Case No. 11,934. 

A marshal' baTing- custody of a prisoner under 
authority of the United States is not bound to 
surrender him to a; state officer having a writ 
issued under the Ohio statute of 1856.- Ex parte 
Sifford, Case No. 12,848. 

A marshal should obey a writ of habeas corpus 
issued by a state court in good faitli to a stat" 
officer, requiring the marshal to bring before the 
state court a prisoner in his charge, with, the 
cause of deteation, as he does not thereby part 
with the custody of the prisoner.— Ex parte Sif- 
ford, Case No. 12,848. 

The person is in the custody of the court from 
the tune of the service ou the max^shal of a 
writ of habeas corpus, and, until the prefeediugr> 
thereon are terminated, he cannot lawfully be 
arrested on a warrant in extradition, proceedings. 
— ^In re Farez, Case No. 4,644. 

A federal court has jurisdiction where the 
petition alleges illegal restraint under color of 
federal authority, although certiorari proceed- 
ings are pending in a state court to review a 
decision dismissing a writ of habeas corpus is- 
sued on the prisoner's petition,— In re Leary, 
Case No, 8,162. 

The federal circuit court cannot issue the writ 
for the purpose of surrendering, in discharge of 
bail, a principal confined merely under process 
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of a state court, but.in^such case the court may- 
respite the recognizance.— United States v. 
French, Case Xo. 15,165. 

A federal court may issue a writ of habeas 

. corpus where a person is iuQicted and imprisoned 

under a state law, which is void under the federal 

constitution.— Es parte 5IcCready, Case No. 8,- 

732. 

One imprisoned "for Tiolating a law of his 
state relating to marriage cannot be released 
by a federal court on habeas corpus, on the 
ground that such law violates the constitution 
of the •United 'States.— !Ex parte Kinney, Case 
No. 7,825. 

The writ will issue where colored prisoners 
have been tried capitally before a state court 
by a jur.v exclusively white, in contravention 
of Rev. St. § 641.— Ex parte Reynolds, Case 
No. 11,720. 

Federal courts have jurisdiction to issue 
habeas corpus for parties held, under -state 
laws, for acts done under requisitions by the 
executive of one state upon the executive of 
another state.^Jnited States v. McCIay, Case 
No. 15,660. 

An agent of a state arrested in a suit for 
malicious prosecution for obtaining from the 
governor of another estate, on the presenta- 
tion of an authenticated indictment, a man- 
date for the arrest of a fugitive from justice, 
under which a person is arrested, is entitled to 
his discharge on habeas corpus by a fe'deral 
court— In re Titus, Case No. 14,062. 

The federal court may issue the writ in the 
case of an arrest and imprisonment by state 
authorities of a person accused of a crime 
committed in one of the places mentioned in 
Rev. St. § 711.— Bs parte Tatem, Case No. 
13,759. 

A person imprisoned on conviction in the 
state court of an offense exclusively cogniz- 
able in the federal courts will be discharged 
on a writ issued from a federal court, — Ex 
parte Bridges, Case No. 1,862. 

The court, in such case, may recommit him 
to await the action of the federal grand jury. 
— E,^ parte Bridges, Case No. 1,862. 

§115. Persons axxested under pro- 
cess of sta-te court ^or .acts done 
nnder federal authority. 

The writ may issue to relieve an ofScer of 
the federal government who lias been imprison- 
ed under state authority for the "performance 
of his duty.— Ex parte Robinson, Case ,No. 11,- 
935. 

The writ will issue on petition by a federal 
officer arrested by the state authorities, alleg- 
ing that he is held in custody for an act done 
under authority of the United States.— Ramsey 
V. Jailer of Warren County, Case No. 11,547. 

A person indicted in a "state court for an act 
done in pursuance of and warranted by federal 
authority will be discharged on habeas corpus 
by a federal court qr judge.— In re Bull, Case 
No. 2,119. 

A person under arrest by state officers for 
an act done under process of a federal court 
or in executing a federal law may lie dischar- 
ged on habeas corpus.— Ex parte Thompson, 
Case No. 13.934. 

A federal court may issue a writ of habeas 
corpus in favor of petitioners imprisoned for 
contempt by a state court for acts committed 
in the performance of duti'es created by laws 
of the United States.— Case of Electoral Col- 
lege, Case No. 4,336. 

Where it clearly appears from the record 
that the state court exceeded its powers in 
committing such petitioners, the federal court 
may discharge them from imprisonment.— Case 
of Electoral College, Case No. 4,336. 



The federal court naay issue the writ to pro- 
duce a federal officer arrested and imprisoned 
under a state "process for his conduct in exe- 
cuting a federal process, and to inquire into the 
cause of commitment, and, if illegal, order a 
complete discharge:— QDx parte JTenkins, Case 
No. 7,'259. 

On a 'question of conflict between state and 
federal process, counsel, not authorized by the 
state or its proper officers, have Jio right to 
appear in defense of the state process.— Ex 
parte Jenkins, Case No. 7,259. 

Where the indictment does not show that the 
alleged dffense was committed by the officer 
while a(Jting under a federal process or law,, 
the court will admit evidence to sustain the al- 
legations in the petition that the acts alleged 
were done in proper execution of a federal 
process. — ^Ex parte Jenkins, Case No. 7,259. 

The writ will issue by a federal judge where 
a marshal is imprisoned under a state court 
process for not producing persons on a writ 
issued by such judge, and 'he will be discharged' 
where it appears ttiat-snch persons were legal- 
ly in his custody, pursuant to the provisions 
of an act of congress. — ^Ex parte Robinson, " 
Case No. 11,934. 

A person committed by a state court ott 
charges of altering a bench warrant, attempt- 
ing to kidnap, and false imprisonment, — all 
arising out of his arresting a person on pro- 
cess of a federal court, which had been alter- 
ed by insertion of the name of the person ar- 
rested,— may, on a proper showing, be released 
by a federal district judge. Act March 2, 
1833.— United States v. Harris, Case No. 15,- 
313. 

Where an internal revenue officer is held un- 
der an indictment in a state court for an of- 
fense committed under color of the laws of 
United States, a petition for a writ must be 
brought nnder the seventh section of the act 
of March 2, 1833.— Ex parte Carson, Case No, 
2,459. 

Where, on habeas corpus to procure the 
discharge of a federal officer arrested by state 
authorities for malicious shooting, the evidence 
does not show that the shooting was done to 
enable iim to execute a federal iirocess in hi^ 
hands, he will be remanded into custody. — In 
re United States, Case No. 14,412. 

An officer of the United States army, im- 
prisoned for contempt in failing to make a 
sworn return to a writ of habeas corpus issued 
by a state court to produce an enlisted soldier, 
may be released on Jiabeas corpus issued by a 
federal court.- In re Neill, Case No. 10,089. 

A soldier in the regular service, convicted in 
a state court, and sent to -State prison, for 
murder, in firing upon and killing a bush- 
whacker wliile acting under orders of his su- 
perior officer, will be discharged on habeas 
corpus issued by a federal court. — In re Hurst- 
Case No. 6,926. 

The decision of the federal court on a pe- 
tition by a federal officer, alleging that he is 
held in custody by the state authorities for ao 
act done under authority of the United States,, 
is binding on the state courts. — Ramsey v- 
Jailer of Warren County, Case No. 11,547. 

§116. Po-wer of state court as regards 
federal courts in general. 

The federal courts are supreme when acting 
within their sphere, and in case of conflict the 
state courts must give way.— United States t- 
Lee County, Case No. 15,589. 

State courts have no right to interfere witb 
the process of the federal courts to enforce 
their judgments on county -bonds. — United 
States V. iee County, Case No. 15,589. 

The execution of writs of naandamus issue(2 
by the federal circuit court cannot be interfer- 



843 (§ 116) 



COURTS. III. 

[Fed. Cas, Digest,] 



(§ 118) 844 



ed with by the process or judgments of the 
state courts, and such interference is illegal 
and void. — United States v. Silverman, Case 
No. 16,288. 

The state court can make no order or decree 
which shall interfere directly or indirectly with 
a mandamus issued from the federal court. — 
Appevson v. City of Memphis, Case No. 497. 

The federal court may so control its process 
as not to violate local laws. — ^Apperson t. City 
of Memphis, Case No. 497. 

A county judge who has levied a tax to pay 
a judgment against the county, in obedience 
to a writ of mandamus issued hy a federal 
circuit court, is guilty of a contempt where he 
annuls the levy in obedience to a subsequent 
order of the state court. — United States v. 
Silverman, Case No. 16,288. 

A state has no constitutional power to direct 
its governor to employ force to resist the exe- 
cution of a decree of the federal court, though 
such decree is deemed to have been beyond its 
jurisdiction to make. — ^United States v. Bright, 
Case No. 14,647. 

A summary application by motion is the 
proper proceeding, where a state court seeks to 
control the execution of process out of a fed- 
eral court. — Brooks v. Slemphis, Case No. 1,- 
i>o4. 

g 117. Conclnsiveness of state court de- 
cision. 

The state courts have exclusive jurisdiction 
over the probate of wills, and their action is 
conclusive. — ^Langdon v. Goddard, Case No. 
8,060. 

A decree admitting a will to probate and 
record, made by a probate court, given plenary 
powers as to contest, cannot be set aside by 
the circuit court of the United States, on a 
bill filed by testator's heirs at law. — Ellis v. 
Davis, Case No. 4.402. 

The federal court cannot examine an order 
of the Pennsylvania orphans' court directing 
a sale of realty to pay intestate's debts. — ^Allen 
v. Lyons, Case No. 227. 

§ 118. Property in cnstodia legis. 

In the case of two suits between different 
parties having different purposes in view, com- 
menced in courts of co-ordinate jurisdiction, 
where possession of property which is the sub- 
ject of the suit is necessary to the relief asked 
in each case, .that court which first seizes the 
property acquires jurisdiction over it, to the 
exclusion of the other, no matter when the 
suits were commenced, or process in personam 
was served. — Wilmer v. Atlanta & K. Air Line 
Ry. Co., Case No. 17,775. 

The court, on a bill filed by railroad bond- 
holders to construe a trust deed and to compel 
trustees to take possession, or for the appoint- 
ment of a receiver, on service of a subpoena 
and a restraining order, obtains constructive 
possession of the trust property, and possession 
taken under process of another court in sub- 
sequent proceedings is in contempt of the form- 
er, though the latter court first obtains actual 
possession. — Wilmer v. Atlanta & R. Air Line 
Ry. Co., Case No. 17,775. 

A federal court will not stay proceedings in 
a cause of which it has jurisdiction, and in 
which the complainant is entitled to some re- 
lief, although the subject-matter of the con- 
troversy is in the hands of a receiver of a 
state court; but the federal court will do noth- 
ing to disturb the receiver's possession. — Mer- 
cantile Trust Co. v. La Moille Val. R. Co., 
Case No. 9,432. 

Where the state supreme court has taken ju- 
dicial control of the property and franchises 
of a corporation, and ordered their sale, they 
cannot be taken in execution by process of a 



federal court-Fox v. Hempfield R. Co., Case 
No. 5,011. 

An attempt to disturb by proceedings in the 
state court the possession of a receiver previ- 
ously appointed by the federal court is a con- 
tempt of such court. — ^De Visser v. Blaekstone, 
Case No. 3,.840. 

After a state court has taken jurisdiction un- 
der the state statute of a petition to dissolve 
a corporation, and appointed a receiver, a fed- 
eral court cannot take jurisdiction of a bill re- 
quiring the receiver to account. — Conkling v. 
Butler, Case No. 3,100. 

A sheriff's levy under an attachment is ter- 
minated by an order of the state court ap- 
pointing a receiver of the debtor, and a seizure 
by the marshal, then in possession under ad- 
miralty process, becomes legal. — ^The Roslyn, 
Case No. 12,068. 

The fact tha-t a state law provides a mode 
in which a third person may intervene when 
his property is attached on process against 
another does not prevent such person maintain- 
ing replevin in the federal court, where his 
property is attached under process of a state 
court. — Manier v. Trumbo. Case No. 18,309. 

Poll books, ballots, and other books relating 
to an election, which have come into the pos- 
session of a federal court by virtue of its pro- 
cess fur use as evidence in pending prosecu- 
tions, cannot be taken from its custody by a 
state court. — Ex parte Turner, Case No. 14,- 
246. 

Persons, with knowledge that a vessel was 
under attachment by a marshal, during the 
temporary absence of the ship keeper, forcibly 
carried her into another state, and caused her 
to be attached by process out of the state court. 
Held, that the marshal might follow and re- 
take her. — ^The Joseph Gorham, Case No. 7,- 
537. 

A sheriff has no right 'to interfere with the 
possession of property legally in the possession 
of a United States marshal. — Crane v. McCoy, 
Case No. 3,354; The Croatan, Id. 3,395. 

A vessel seized under process from a state 
court is from that time under the exclusive 
control of the state court, and its possession 
cannot be disturbed on a libel in rem in ad- 
miralty. — ^The Celestine, Case No. 2,541; Anon- 
ymous, Id. 452; Fisher v. The Plymouth, Id. 
4,822; Lewis v. The Orpheus, Id. 8,330; The 
Circassian, Id. 2,721. 

Quaere, whether a sheriff in possession of a 
vessel has the right to exclude the marshal 
from executing process to enforce a paramount 
lien in admiralty.— The Gazelle, Case No. 5,- 
289. 

The attachment of freight moneys in the 
hands of third persons by a sheriff under pro- 
cess from the state court will not prevent the 
marshal from levying process upon it in a suit 
in rem by seamen to recover their wages, so 
as to give jurisdiction to the district court in 
admiralty.— The Sailor Prince, Case No. 12,- 
218. 

Where a conflict arises between the sheriff 
and a United States marshal as to the right 
to the custody of property, the sheriff may ap- 
ply either to the state court to be protected, or 
to the federal court to order its oflBcers to with- 
draw. — ^The Circassian, Case No. 2,721. 

The circuit court can compel, by summary 
process, the restoration of property abstracted 
from its custody, whether the person absti-aet- 
ing it be a party to the suit or not. — Erie Ry. 
Co. T. Heath, Case No. 4,514. 

A person depriving certificates of stock in 
the hands of a receiver of a privilege attached 
thereto held guilty of a spoliation which he 
should be required to restore by summary pro- 
cess. — Erie Ry. Co. v. Heath, Case No. 4,514. 
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A petition for the delivery of certificates of 
sbares of stock in the hands of a receiver Jield 
should be denied where the petitioner was un- 
able to identify any certificates as belonging 
to him.— Erie Ry. Co. v. Heath, Case No. 4,- 
515. 

^ 119. Courts of di£Bereiit states or coiui« 
tries. 

The forms or modes of remedies in one state 
to enforce . contracts are not regarded in other 
states.— Titus v. Hobart, Case No. 14,063. 

Where a dispute exists between two inde- 
pendent countries as to the right of sover- 
■eignty over a particular territory, the courts 
of justice of each country are bound to con- 
sider the claim of tiieir own government as 
rightful, it being a subject of political and 
■diplomatic negotiation, and not of judicial cog- 
nizance.— Williams V. Suffolk Ins. Co., Case 
No. 17,738. 

In the case of an inseparable railroad line 
running through two states, the court of the 
place of residence of its principal office may 
appoint a receiver of its entire property. — ^Wil- 
mer v. Atlanta & R. Air Line Ry. Co., Case 
2s^. 17,775 

COVENANT, ACTION OF. 

§ 1, Grounds. § 2, Defenses. § 3, Pleaaing. § i. 
Issues and proof. § 5, Evlflence. § 6, Costs. 

f 1. Grounds. 

Covenant will not lie on the condition of an 
injunction bond.— Summers v, Watson, Case No. 
13,60-5. 

Covenant will not lie on words in a penal bond, 
inserted by way of condition or defeasance by 
the performance of some collateral act, but it 
will lie upon the bond itself where the breach 
assigned is nonpayment of the penalty, and not 
nonperformance of the condition.— United States 
V, Brown, Case No. 14,670. 

Covenant, and not debt, is the proper action 
on a bond payable by installments until all be- 
come due; but debt may be brought if payment 
1)6 secured by a penalty.— Fontaine v. Aresta, 
Case No. 4,905. 

§2. Defenses. 

Different defenses may be made in an action 
for covenant. — United States v. Clarke, Case 
No. 14,812. 

§3. Pleading. 

The performance of a condition precedent must 
be averred, but matters of defense need not be 
iinticipated and negatived.— Wilcox v. Cohn, 
Case No. 17,640. 

Distinct breaches of separate covenants may, 
be assigned in the same count. — ^Wilcox v. Cohn, 
Case No. 17,640. 

Only so much of the covenant as is essential 
to the cause of action should be set forth. — 
Wilcox V. Cohn, Case No. 17,640. 

It is sufficient to assign a breach of the cove- 
nant according to its legal effect, or in words 
which contain its sense and substance. — ^Wilcox 
v. Cohn, Case No. 17,640. 

Defendant given leave to withdraw the plea 
of covenants performed and to file a special 
plea.— Gill v. Patten, Case No. 5,427. 

I 4. Issues and proof. 

Where the covenants are independent, evi- 
dence under the plea of covenants performed 
with leave, etc., cannot be given of other 
breaches either by way of bar, offset, or in miti- 
gation' of damages.— Webster v. Warren, Case 
No. 17,339. 

The plea of covenants performed with leave 
to give in evidence everything which, amounts 
to a legal defense permits defendant to give in 



evidence anything which he might plead, and 
which, in point of law, can protect him from 
plaintiff's claim.— Webster v. Warren, Case No. 
17,339. 

§ 5. Evidence. 

Where the covenants are dependent, the plain- 
tiff cannot support his action as to them with- 
out showing performance of every affirmative 
covenant on his part, and in such case it is com- 
petent for the defendant to prove a breach of 
such as are negative.— Webster v. Warren, Case 
No. 17,339. 

§ 6. Costs. 

Full costs will be given in an action of cove- 
nant, though the verdict be for one cent only. — 
Woodrow V. Coleman, Case No. 17,984. 

COVENANTS. 

§ 1, Implied covenants. § 2, Construction and 

operation— General or special. § 8, "Warranty. 

§ 4, Against incumbrances. § 5, For quiet 

enjoyment. § 6, For furtlier assurance. § 7, 

Covenants running irtth the land. § 8, Breach of 
covenant of seisin. § 9, Actions for breach— Par- 
ties. § 10; Pleading. § U. Damages. 

See, also, "Covenant, Action of"; "Easements," 
§ 3. 

In insurance policies, see "Insurance," §§ 6&- 
■ 88. 
In lease, see "Landlord and Tenant," § 6, 

§ 1. Implied covenants^ 

A covenant of title is not unplied in a deed 
which is without covenants.— Baldwin v. Le 
Roy, Case No. 800a. 

No covenant is implied from the words "bar- 
gain, sell, and quitclaim," either at common 
law or under the Oregon statute. Or. Archives, 
138, "Conveyances."— Lamb v. Kamm, Case No. 
8,017. 

§ 2. Construction and operation— Gen- 
eral or special. 

Certain words construed to be covenant of 
regularity of proceeding out of warranty of title. 
—Thayer v. Wendell, Case No. 13,873. 

A covenant against the claim, right, or title 
of any person claiming through the grantor is 
a special covenant of nonclaim, which does not 
operate upon after-acquired title.— Lamb v. 
Kamm, Case No. 8,017. 

§ 3. — — "Warranty. 

It is not necessary, in a general warranty 
deed, to use the word "warrant," if other words 
of equal import are used.— Ejrkendall v. Mitch- 
ell, Case No. 7,841. 

The heir is not bound by a warmnty which 
did not bind his ancestor.— Piatt v. Oliver, Case 
No. 11,116. 

The warranty of the ancestor does not bind 
the heir, where the right does not vest before 
the fall of the warrant.— Piatt v, Oliver, Case 
No. 11,116. 

The statute of 4 & 5 Anne, c. 16, respecting 
collateral warranty, etc., has been adopted in 
Rhode Island.— Sisson v. Seabury, Case No. 
12,913. 

A covenant to warrant and defend against all 
persons except the United States or those deriv- 
ing title therefrom, does not estop the grantor 
or his heirs from claiming an interest subse- 
quently purchased from a donee of the United 
States.— Lamb v. Wakefield, Case No. 8,024. 

A covenant "against the claims of all persons 
claiming by, through, or under the grantors" 
operates only upon the estate which the gran- 
tors then had, and not against a title after- 
wards acquired.— Lamb v. Burbank, Case No. 
8,012. 
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§ 4. Against incumljrances, 

A covenant against incumbrancps caused by 
the ffi-antor is not prospective. — Lamb v. Kamm, 
Case No. 8,017. 

The inchoate riuht of dosver is not an incnm- 
branee, within the meaning of a covenant 
against incumbrances. — Powell v. ilonson & 
Brimfield Mfg. Co., Case No. 11,356. 

§ 5. For qniet enjoyment. 

A eJanse in a quitclaim, "and by these pres- 
ents give them peaceable possession of the same, 
to have and to hold for their own use and bene- 
fit forever," is not a covenant for quiet enjoy- 
ment, nor a representation estopping the gran- 
tor from asserting after-acquired title. — Lamb 
V. Starr, Case No. 8,022. 

§ 6. — — For f urtlier assurance. 

A covenant that, if the grantors obtain title 
from the United States, they will convoy the 
same to the grantees by deed of general war- 
ranty, is a covenant for further assurance, en- 
titling the grantees to a conveyance of the legal 
title when the contingency happens. — ^Lamb v. 
Burbank, Case No. 8,012. 

The interest acquired by the husband and 
children on the death of the wife of a settler 
under the donation act of 1850 licM to be with- 
in a covenant to convey the title of the United 
States, if the covenantor.s obtained the same, 
in a deed by them made before the passage of 
the act. — Fields v. Squires, Case No. 4,776. 

§ 7. Covenants running Tvitli the land. 

A covenant to pay rent runs with the land. — 
Ilurst V. Rodney, Case No. 6,937. 

A covenant which runs mth the land is di- 
visible, and the grantee of any part or interest 
in the land may, as to the same, maintain suit 
upon the covenant against the original cove- 
nantor, or his legal representatives. — Ii"ields v. 
Squires, Case No. 4,776. 

§ 8. BreacL. o£ covenant of seisin. 

A judgment for taxes and a sale and tax deed 
thereunder are a breach of a covenant of seisin, 
and it is not a good plea that the sal6 was not 
valid. — ^^''orhis v. Forsj^he, Case No. 17,004. 

It is not a breach of covenant of warranty of 
seisin to show a conveyance by defendant's 
grantor subsequent to the conveyance to the de- 
fendant.— Vorhis V. Foi-sythe, Case No. 17,004. 

§ 9. Actions for breacli — Parties. 

If there be a covenant to three persons jointly, 
and a breach, and two die, the survivor may 
sue alone. — Crocker v. Beal, Case No. 3,396. 

§ 10. Pleading. 

To avoid circuity of action a covenant may 
be pleaded as a release when between the par- 
ties, and intended to defeat the right of action. 
— Garnett v. Macon, Case No. 3,245. 

§ 11. Damages. 

In an action for breach of a covenant that 
lands convoyed are of a certain quality, the 
measure of damages is the value of the land at 
the time of the covenant broken or date of the 
deed. — ^Estill v. Blakeniore, Case No. 4,538. 

The measure of damages for breach of a 
covenant for quiet enjoyment made by the 
lessee, on a transfer by him, where the cove- 
nantee is evicted, is- the fair rental value, not 
the rate of rent payable by the covenantor. — 
In re Bonnett, Case No. 1,633. 



COVERTURE. 

See 'Busband and Wife." 

CREDIBILITY. 

Of witness, see "Witnesses," §§ 70-83. 



CREDITORS. 



See "Assignments for Benefit of Creditors"; 
"Compositions with Creditors"; "Creditors' 
Suit"; "Fraudulent Conveyances"; "Insol- 
vency"; "Marshaling Assets and Securities." 

Competency as witness, see "Witnesses," § ;i7. 

Of intestate, see "Descent and Distribution," 
§ 4. . 

Remedies of and against surety, see "Principal 
and Surety," S§ 11, 12-14. 

Rights as to chattel mortgage by debtor, see 
"Chattel Mortgages," S§ 17, IS. 

of officers of corporation as creditors, see 



"Corporations," § 3G. 
Subrogation to rights of creditor, see "Subro- 
gation." 

CREDITORS' SUIT. 

§ 1, Nature of remedy. § 2, Time of bringing suit. 
§ 3, Defenses. § 4, Jurisdiction. § 5, Adequate 
remedy at law. § G, Conditions precedent to suit 
—Judsment or lien. § 7, Parties. § 8, Pleading, § 
9, Evidence. § 10, Rights acquired by suit. § U, 
Receiver. § 12, Judgment or decree and control or 
distribution of property. 

Lien in bankruptcy, see "Bankruptcy," § 253. 
Remedies in ease of assignments, see "Assign- 
ment for Benefit of Creditors," §§ 11, 12. 
of fraudulent conveyances, see "Fraudulent 



Conveyances," §§ 2S-35. 

§ 1. Nature of remedy. 

A creditors' bill for discovery is a continua- 
tion of the suit at law, as it merely seeks to 
obtain the fruits of the judgment, or to remove 
obstacles to the remedy at law. — Hatch v. Dorr, 
Case No. 6,206. 

§ 2. Time of Ijring^ng suit. 

In Michigan a creditors' bill may be filed on 
the return of an execution nulla bona before the 
return day named in the writ. — Howe v. Cobb, 
Case No. 6,767. 

§ 3. Defenses. 

A proceeding in a state court by attachment, 
"where a garnishee is summoned, cannot be set 
up in bar or abatement to a creditors' bill. — Wil- 
kinson V. Yale, Case No. 17,678. 

On a creditors' bill to recover assets pledged 
to a national bank as security on the ground 
that the loan secured was ultra vires, it ap- 
peared that afterwards the debtor had made a 
general assignment for creditors. Jichh that 
complainant could have no relief, for if the baidc 
had no title the title became vested in the as- 
signees under the general assignment.-— Stewart 
V. National LTnion Bank, Case No. 13,435. 

§ 4. Jurisdiotion. 

The Illinois statute of 1877, giving the county 
court full jurisdiction in the case of assignment.-* 
for creditors, does not deprive courts of equity 
of jurisdiction of a creditors' bill to set aside a 
fraudulent assignTuent or preference consummat- 
ed prior to the assignment. — Strong v. Goldman, 
Case No. 13,542. 

§ 5. Adequate remedy at lavr. 

Creditors' suit sustain^ed though defendant had 
property subject to levy, where it was mort- 
gaged and his affairs complicated. — Bassett v. 
Orr, Case No. 1,095. 

On a creditors' bill, assignees under an alleged 
fraudulent assignment, made defendants, may 
show tbat defendant in execution had property. 
—Howe V. Cobb, Case No. 6,767. 

§ 6. Conditions precedent to suit — Judg- 
ment or lien. 

A creditors' suit cannot be maintained by gen- 
eritl creditor to set aside a conveyance, unless 
he has a lien on the property, or has rednced his 
claim to judgment. — Barker v. Bju'ker's As- 
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signee, Case JSTo. 9S6; Stewart r. Ftigan, Id. 
13,426: Tint v. Bang, Id. 16,950; OTmdlay v. 
Vint, Id.; Allen v. Same, Id.; Sheffey v. Same, 
Id.; Wells v. Dalrymple, Id. 17,392. 

A debt due from a purchaser for the price of 
goods sold by an agent of the owner, who re- 
fuses to pay because of a private claim agamst 
one of the agents, is not the debt of the agent, 
and is not the subject of a suit in equity until 
reduced to judgment by an action at law.— "V ose 
T. Philbrook, Case No. 17,010. 

The aid of equity will not be given to enforce 
a judgment at law against a chattel, unless it ap- 
pear that the creditor has tried to enforce the 
same by execution at law; otherwise as to land 
upon which the judgment is a lien.— United 
States V. Sturges, Case No. 16,414. 

Execution cannot be required as preliminary to 
a creditors' bill where at law the property cannot 
be reached.— "Wilkinson V. Yale, Case No. 17,678. 

Equity has jurisdiction of a bill by a judgment 
creditor for relief against a conveyance of land 
with intent to defeat the lien of the judgment or 
delay its satisfaction, whether execution has is- 
sued or tiot— McCalmont v. Lawrence, Case No. 
8,676. 

The relief in such case is based on the fraud 
against a lien already attached or to prevent its 
.attaching, and the remedy given in equity is as 
* full as could have been obtained through the 
lien by execution,— McCalmont v. Lawrence, 
Case No. 8,676. 

Marshal's return of execution nulla bona is a 
sufficient basis for a creditors' bill.— ^Bassett v. 
Orr, Case No. 1,095. 

Suci falsity may be shown by establishing that 
the debtor had property liable to execution, and 
which could have been levied on, though insuffi- 
cient to pay the debt.— Bassett v. Orr, Case No. 
1,095. 

The presumption in favor of the truth of the 
marshal's return of nulla bona is not overcome 
by the fact tiiat he returned the process on the 
dav he received it.— Bassett t. Orr, Case No. 
1,095. 

A creditors' suit will be dismissed if it is Ap- 
parent that there was no bona fide attempt made 
by the officer to find property to satisfy the judg- 
ment,— Bassett V. Orr, Case No. 1,095. 

§7, Parties. 

After return of execution nulla bona, the judg- 
ment creditor alone, or with other judgment cred- 
itors, may file a bill against persons holding prop- 
erty of the debtor, which, because of fraud or a 
trust, cannot be reached by execution.— Marsli v. 
Burroughs, Case No. 9,112. 

Where the defendant in such a case has a rem- 
edy over against -others for contribution or in- 
demnity, it 's no defense that they are not made 
parties.— Marsh v. Burroughs, Case No.. 9,112. 

Wiien a 'creditors' bill is filed in the state court 
in <5eorgia to settle tL trust, all creditors notified 
of the bill according to Jaw are parties and 
bound by the decree,— Samples v. Bant, Case No. 
12,278. 

§ 8. Pleading. 

A creditors', bill is maintainable in the federal 
court in tbe form prescribed by the state statutes, 
— Suydam v. Beals, Case No. 13,653. 

The objection that plaintifE has no lien is waiv- 
ed, unless taken in the answer.— Wells v. Dal- 
rymple, Case No. 17,392. 

§9. Evidence. 

The burden of showing that a marshal's return 
of nulla bona is false is on defendant.— Bassett 
V. Orr, Case No, l;09o. 

§ 10. Riglits aoq.Tiired by suit. 

The creditor who first institutes suit to avoid a 
fraudulent conveyance is entitled to relief, with- 
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out regard to others having the same right whO' 
have not joined as parties.— McCalmont v. Law- 
rence, Case No. 8,676. 

The preferable equity which the vigilant cred- 
itor acquires becomes a specific lien by the filing 
of his bill.— Burt v. Keyes, Case No. 2,212. 

§11. Receiver. 

Where th? debtor disposed of $200,000 worth 
of stock before making a general assignment of 
$18,000, held, that a receiver would be appoint- 
ed.— Strong V. Goldman, Case No. 13,542. 

A receiver may be appointed on a creditors' bill 
against the surviving partqer of a mercantile 
firm.— Dick v. Laird, Case No. 3,891. 

After the appointment of a receiver under a 
creditors' bill, another creditor can acquire nO' 
rights by levying an attachment upon property 
of the judgment debtor.— Perego v. Bonesteel, 
Case No- 10,976. 

§ 13. Judgment or decree, and control or 
distrilintion of property. 

The decree must be so framed that all persons 
shown to have a claim on the fund may be 
brought in for their distributive shares. — Marsli 
V. Burroughs, Case No. 9,112. 

A court of equity may control the custody of 
notes assigned as security so as to prevent their 
being negotiated, to the detriment of the judg- 
ment debtor of the owner. — Babcock t. Millard, 
Case No. 699. 

Where land was fraudulently conveyed before 
judgment, to prevent the lien thereof from at- 
taching, Jield, that equity might properly require 
the debtor and his assignee to join with the re- 
ceiver in the suit, in making a conveyance to the 
purchaser at a sale directed by the decree; and 
that such conveyance would discharge all right 
of the debtor or of other judgment creditors to 
redeem the land.— McCalmont v. I^wrence, Case 
No. 8,676. 

On bill by judgment creditor to set aside con- 
veyance as fraudulent, the court will look into 
the original consideration, and give the creditor 
only what appears due him. — Bean v. Smith. 
C^se No. 1,174. 



CR11V1INAL LAW. 

I. NATURE AND ELEMENTS OP CRBIE 
AND DEFENSES IN GENERAL. 
1 1, Criminal intent. § 2, Compulsion. § 3, 
Attempts. 

n. CAPACITY TO COMMIT AND RE- 
SPONSIBILITY FOR CRIME. 
§ 4, Insane persons. § 5, Drunken persons. 

m. PARTIES TO OFFENSES. 

§ 6, Principals. § 7, Accessories. § 8, Pros- 
ecution. 

IV. JURISDICTION. 

§ 9, Nature iand extent of criminal juris- 
diction in general. § 10, Crimes committed 
on hist seas. § U, Crimes committed on ves- 
sels. § 12, Crimes committed ■on land ■within 
tlie exclusive jurisdiction of United States. 
§ 13, Exclusive and concurrent jurisdiction. 
§ 14, Jurisdiction of courts of the Bistrict of 
Columbia. 

T. YENUE. 

§ 15, Place of bringing prosecution— In gen- 
eral. § 16, Bigamy. § 17, Conspir- 
acy. § 18, Fraud and false pretenses. § 

05, Forgery. § 20, Homicide. § 21, 

I^arceny and receiving stolen goods. § 

22, Libel. § 23, OfEenses committed. 

on high seas. § 24, Change of venue. 
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VI. LIMITATION OF PROSECUTION. 

§ 25, Commencement of prosecution. § 26, 
Application of statutes in general. § 27, 
Knowledge of offender's guilt. § 28, Absence 
of offender. § 29, Fugitives from justice. 

VII. FORMER JEOPARDY. 

§ 30, Former conviction in general. § 31, 
Entry of nolle prosequi. § 32, Acquittal un- 
der defective indictment. § 33, Acquittal be- 
fore court martial. § 34, Discharge of jury. 
§ 35, Verdict set aside. § 36, Identity of of- 
fenses. § 37, Waiver of objections. 

VIII. PRELIMINARY COMPLAINT, WAR- 

RANT. EXAMINATION, COMMIT- 
MENT, AND REMOVAL. 

§ 38, Examination, g 39, "Warrant and com- 
plaint. § 39a, Capias. § 40, Commitment or 
discharge. § 41, Commitment for examina- 
tion, g 42, Removal of offender to another 
district. § 43, Remission of indictment. 

IX. ARRAIGNMENT AND PLEAS. 

§ 44. Sufficiency of arraignment. § 45, 
Pleas In abatement. § 46, Plea of limitation. 
§ 47, Plea of guilty. § 48, Plea of not guilty. 
§ 49, Plea of autrefois convict. § 50, Du- 
plicity. 

X. EVIDENCE. 

§ 51, Judicial notice. § 52, Presumptions 
and burden of proof. § 53. Res gestae. § 54, 
Evidence of other offenses, g 55, Character 
of accused. § 56, Attempted escape by ac- 
cused. § 57, Attempted escape of third per- 
son. § 5S, False statements of accused. § 
59, Animus of prosecution. § 60, Declarations 
and admissions of accused. § 61, Declara- 
tions of third persons. § 62, Acts and dec- 
larations of co-defendants. § 63, Acts and 
' declarations of conspirators. § 64, Docu- 
mentary or parol evidence. § 65, Expert 
testimony. § 66, Testimony of accomplices 
and co-defendants. § 67, Confessions — Ac- 
complices and co-defendants. § 6S, Third 

person. § 69, Made under oath, g 70, 

Made under influence of hope or fear. 

§ 71, Confessions made after those in- 
duced by improper methods. § 72, Evidence 
at preliminary examination or former trial. 
§ 73, Weight and suflaciency— Reasonable 

doubt. § 74, Circumstantial evidence. § 

75, Good character of accused. § 76, 

Alibi, g 77, Insanity. § 78, Confes- 
sions. § 79, Testimony of accomplice. 

XI. TIME OF TRLIL AND CONTINUANCE. 

§ 80, Time of trial. § 81, Right to dis- 
charge for delay. § 82, Continuance. 

XII. TRIAL. 

§ 83, Preliminary proceedings— Service of 

copy of indictment or information. § 84, 

Service of list of witnesses and jurors. § 85, 

Furnishing of minutes of proceedings 

before grand jury. § 86. Presence of accus- 
ed. § 87. Trial of joint defendants, g 88, 
Reception of evidence— Order and time of 

admission. § 89, Necessity of calling 

■witnesses. § 90, Separation of Tvitnesses 

and exclusion from court room. § 91, Argu- 
ments of counsel. § 92, Motion to strike out 
evidence, g 93, Province of court and jury. 
§ 94, Instructions, g 95, Requests for in- 
structions. § 96, Custody, conduct, and de- 
liberations of jury. § 97, Verdict— Sufficien- 
cy in general, g 98, Several counts, g 

39, Polling jury. 



XIII. MOTIONS FOR NEW TRIAL AND IN 

ARREST. 

g 100, Power to grant new trials. § 101, 
Grounds for new trial. § 102, Hearing and 
determination, g 103, Motion in arrest of 
judgment. 

XIV. JUDGMENT, SENTENCE, AND FI- 

NAL COMMITMENT. 

g 104, Jurisdiction and power to sentence, 
g 105, Disposal of prisoner upon acquittal. 
§ 106, Sentence upon joint indictment. § 107, 
Fine and imprisonment. § 108, Cumulative 
sentences. § 109. Stay of sentence, g 110, 
Amendment of record, g 111, Commitment. 

XV. APPEAL AND ERROR. 

§ 112, Jurisdiction. § 113. Review. 

See also, "Arrest," § 11; "Bail," §§ 14-22; 
'Convicts'; "Exti-adition"- "Ti'^T-i'^i <-",.«-". 



„;^"""^^^ ' .ij.vi.iaun.iuu , Forfeitures'; 
Grand Jury" ; "Indictment and Information" ; 
"Pardon"; "Prisons"; "Searches and Sei- 
zures." 



Control over prosecution, see "Attorney Gen- 
eral"; "United States," § 4. 

Conviction of offense included in that charged, 
see "Indictment and Information," § 26. 

Costs in criminal prosecution, see "Costs," § 28. 

Effect of repeal of law, see "Statutes." g 15. 

of state criminal laws on federal courts,* 

see "Court.s" § 77. 

Fees of marshal, see "United States Marshals," 
§ 10. 

Penalties, see "Internal Revenue," § 95; "Pen- 
alties." 

Power of attorney general to control indictment, 
see "Attorney General." 

to jjunish crimes on high seas, see "Com- 
merce," § 3. 

Proseeutinjr attorneys, see "District and Prose- 
cuting Attoraeys." 

Right of accused to compulsory process, see 
"Witnesses," § 8. 

of action for private wrongs, see "Actions," 

% 1. 

Offenses by particular classes of persons. 

See "Ambassadors and Consuls," § 7; "Army 
and Navy," § 14; "Corporations," § 62; "In- 
dians," §§ 7, 10; "Justices of the Peace," § 2; 
"Physicians and Surgeons," § 2; "Seamen," 
§§ 175-188; "Slaves," § 17. 

Attorney, see "Attorney and Client," § 7. 
Partieular offenses. 

See "Assault and Batterv"; "Bigamy"; "Breach 
of the Peace"; "Bribery"; "Burglary"; 
"Common Scold"; "Conspiracy"; "Contempt"; 
"Counterfeiting"; "Disorderly House"; "Dis- 




10, 11; "Gaming," §§ 3, 4; "Hoinicide"; "Kid- 
napping"; "Larceny"; "Libel and Slander," 
§§ 24-27; "Mayhem"; "Obstructing Justice"; 
"Perjury"; "Piracy"; "Rape"; ^^Receiving 
Stolen Goods"; "Riot"; "Robbery"; "Trea- 
son." 

Bastardy, see "Bastards," § 2. 

Circulation of obligations as money, see "United 

States," § 22. 
Crimes affecting army or navy, see "Army and 

Navy," § 15. 
Cruel^ to animals, see "Animals," § 2. 
Cutting timber on public lands, see "Public 

Lands," § 9. 
In Indian country, see "Indians," §§ 14, 15. 
Injury to foreign minister, see "Ambassadora 

and Consuls," § 3. 
Obstruction of highways, see "Highways," § 6. 

to nnviffniil*! -ro-nturs hpo "Vo-^'iVoViIq W.,. 



to navigable waters, see "Navigable Wa- 
ters," § 16. 
Offenses against bankrupt laws, see "Bank- 
ruptcy," §§ 672-680. 
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— customs laws, see "Customs Duties," §§ 
77-12S. „ ^^ 

— election laws, see "Elections," §§ 8-12. 

— embargo and nonintercourse acts, see 
"War," § 25. 

— fishing regulations, see "Fish," § 6. 

— internal revenue laws, see "Internal Reve- 



nue," §§ 96-109. , . ^. 

■Offenses against laws relating to mtoxicaung 

liquors, see "Intoxicating Liquors," §§ 2, 3. 
to trade-mark, see "Trade-Marks and 

Trade-Names," § 17. 
■Offenses against naturalization laws, see 

"Aliens " § 13. 

navigation laws, see "Shipping," § 16. 

neutrality laws, see "Neutrality Laws. 

pension laws, see "Pensions," § 5. 

postal laws, see "Posf Office," §§ 11-29. 

shipping laws, see "Shipping," § 193. 

slaves, see "Slaves," § 18. 

Presentation of false or fraudulent claim, see 

"United States," § 27. 

Slave trade, see "Slaves," §§ 2-4. . . 

Violation of municipal ordinances, see Munici- 
pal Corporations," §§ 20, 21, 

of regulations as to carriage of passengers, 

see "Shipping," § 207. . „ ^ ^ 

of treaties, see "Treaties," § 1. 

NATURE AND ELEMENTS OF 
CRIME AND DEFENSES IN 
GENERAI.. 



I. 



■§ 1. Criminal intent. 

An intent to seize a man by force for uttering 
slanderous or offensive words, and to carry him 
"by force before a justice of the peace, without 
11 legal warrant, is an unlawful intent.— United 
■States V. Fenwick, Case No. 15,086. 

Where a statute makes criminal an act not 
malum in se or infamous, without requiring the 
jiet to be knowingly done, a criminal intent need 
not be proved.— United States v. Leathers, Case 
No. 15,581, 

If a person injure another while using^ a dan- 
:gerous weapon in a reckless manner, having rea- 
■sonable cause to believe that he may injure some 
one, he is as guilty of a criminal intent as if 
"he had a special intent to injure the person hurt. 
—United States v. McClare, Case No. 15,659, 

-§ 2. Compnlsion. 

The putting in fear which is sufficient to ex- 
■cuse the perpetration of a criminal act must 
proceed from an immediate and actual danger 
threatening the life of the accused. The ap- 
prehension of the loss of property or of slight or 
remote injury to the person is not sufficient. — 
United States v, Vigol, Case No, 16,621. 

^ 3. Attempts. 

The rule requiring a criminal or unlawful at- 
tempt as an element of an offense does not apply 
-to penal statutes not authorizing indictments. — 
United States v. Thomasson, Case No. 16,478. 

H. CAPACITY TO COMMIT AND RE- 
SPONSrBItlTY FOR CRIME. 

-§ 4. Insane persons. 

It is not every kind or degree of insanity which 
■exempts from punishment. If the accused un- 
derstood the nature of his act, if he knew it 
was wrong, and deserved punishment, he is re- 
■sponsible.— United States v. McGlue, Case No. 
15,679; Same v. Hohnes, Id. 15,382. 

A person who can discriminate a right from 
a wrong act is liable to punishment, and his acts 
are the best test of his sanity.— United States v. 
Shults, Case No. 16,286. 

It is a good defense that a prisoner, at the 
time of committing the act, was in such a state 
of mental insanity, not produced by the immedi- 
ate effects of intoxicating drink, as not to have 



been conscious of the moral turpitude of the act. 
—United States v. Clarke, Case No. 14,811. 

Insanity, to constitute a defense, need only 
to have existed at the moment when the act was 
charged to have been committed. — United States 
V, Sickles, Case No. 16,2S7a. 

See, also, post, § 77. 

§ 5. Drunken persons. 

Drunkenness is no justification, but is admissi- 
ble to enable the jury to judge of the intent.-^ 
United States v. Bowen, Case No. 14,629. 

Intoxication is an excuse for crime where an 
habitual or fixed frenzy is produced thereby. — 
United States v. Forbes, Case No. 15,129. 

Insanity caused by drunkenness, where the 
person is not intoxicated at the time of commit- 
ting the offense charged, is a good excuse.- Unit- 
ed States V, Woodward, Case No. 16,760a. 

If a person suffering from delirium tremens is 
so far insane as not to know the nature of his 
act, etc., he is not punishable,— United States v. 
JIcGlue, Case No. 15,679, 

m. PARTIES TO OFFENSES. 

See, also, post, §§ 63, 66-68, 79, 87, 106. 

§ 6. Principals. 

On the unlawful loan of public moneys by a 
public officer to persons having knowledge of the 
fact, both tender and borrower are principals and 
are equally guilty,— United States v. Hartwdl, 
Case No. 15,318. 

If many go to do an unlawful act, and one 
only does it, all are principals. If they go to 
do a lawful act, and all but one commit a felony, 
in his presence, but without his participation, he 
is not guilty. — United States v. Jones, Case No, 
15,494. 

All persons present at the commission of a 
crime, consenting thereto, aiding, assisting, or 
abetting therein, or in doing any act which is a 
constituent of the offense, are principals. — Unit- 
ed States V. Wilson, Case No. 16,730. 

If a principal in a transaction be not liable, 
another cannot be charged merely for aiding and 
abetting him, tmless the other perform acts 
which render himself liable as a principal. — ^Unit- 
ed States V. Libby, Case No. 15,597, 

In cases of misdemeanor, not only those who 
are present, participating in the act, but thosa 
who, though absent when the offense was com- 
mitted, did procure, counsel, command, or abet 
others to eonlmit it, are indictable as principals. 
— Charge to Grand Jury, Case No. 18,250. 

Language addressed to persons who immedi- 
ately afterwards commit an offense, if actually 
intended by the speaker to incite those addressed 
to commit it, and adapted thus to incite them, 
is such a counseling or advising to the crime as 
the law contemplates, and the person so inciting 
is liable to indictment as a principal.— Charge 
to Grand Jury, Case No. 18,250. 

§ 7. Accessories. 

Where defendant was not present nor aiding 
or abetting at the act, although he was con- 
cerned in the design to commit the offense, he 
is only liable as accessory before the fact. — 
United States v. White, Case No, 16,675. 

There are no accessories at common law in 
misdemeanors. — ^United States v. Hartwell, Case 
No. 15,318; Same v. White, Id. 16,675; Same 
V. Williams, Id. 16,708. 

See, also, "Homicide," § 1. 

§ 8. Prosecution. 

The person charged as accessory may be tried 
and convicted, if the principal cannot be found; 
but, where the principal has been tried and ac- 
quitted, a person charged as accessory will be 
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dischar^red on motion. — United States t. Crane, 
Case No. 14,888. 

After the principal's plea of nolo contendere, 
the other defendants will be held to be principals, 
and not accessories.— United States t. Hartwell, 
Case Xo. 15,318. 

An accessory after the fact cannot be tried as 
a principal unless the indictment show either that 
the principal has been convicted, or has fled 
from justice, or cannot be found. — United States 
T. New, Case Xo. 15,866a. 



IV. JURISDICTION. 

See, also, post, § 112; "Courts," §§ 22, 99. 

§ 9. Nature and extent of criminal juris- 
diction in general. 

Extent of the criminol jurisdiction of the Unit- 
ed States stated by Field. C. J.— United States 
T. Smiley, Case Xo. 16,317. 

The federal courts have .lurisdietion of all 
criminal cases arisinjr under the federal laws. — 
United States v. Smith, Case Xo. 16,323; Same 
V. Reese, Id. 16,138. 

The federal courts have no common-law juris- 
diction to try and punish crimes, but only such 
jurisdiction as is expressly authorized by the con- 
stitution or by congress.— United States v. New 
Bedford Bridjre, Case Xo. 15,867; Same v. Ram- 
say, Id. 16,115; Same v. Swett, Id. 16.427; Same 
V. Wilson, Id. 16,731, 16,732; United States v. 
Hare. Id. 15,304; Same v. Lancaster, Id. 15,556; 
Same v. Barney, Id. 14,524; Same v. Scott, Id. 
16,241. 

Except oifensos committed on the high seas, or 
in places in the states which are under the ex- 
clusive jurisdiction of the United States, there 
are no felonies against the United States, cog- 
nizable by courts of the United States, except 
those which are expressly made such by ■ act of 
congress. — United States v. Shepherd, Case X'o. 
16,274. 

An indictment as accessory before the fact of 
murder will not lie in the federal courts. — United 
States V. Ramsay, Case Xo. 16,115. 

An indictment for robber.v on land will not lie 
in the federal courts. — ^United States v. Terrel, 
Case Xo. 16,452. 

Conspiracy as i^nown at common law is not 
cognizable as such in the federal courts. — ^United 
States V. Martin, Case Xo, 15,728. 

Such courts have no jurisdiction of offenses at 
common law, though the general government be 
the party immediately aggrieved. — ^United States 
V. Hutchinson, Case Xo. 15,432. 

The fact that the punishment for a eommon- 
law crime has been changed by statute does not 
affect the jurisdiction to punish it at common 
law. — United States v. Hammond, Case Xo. 15,- 
293. 

If the official character of an officer of thfc 
United States is not a necessary ingredient of 
the offense charged in the indictment, the nam- 
ing him as such, and the averment that he was 
such an officer, will not prevent a court of law 
from taking cognizance of the offense. —United 
States V. Watkins, Ca«e No. 16,649. 

The federal judiciary, in the absence of legis- 
lation by congress, has jurisdiction of an offense 
against the law of nations, and may proceed to 
punish the offender according to the forms of the 
common law. — Henfield's Case, Case Xo. 6,360. 

§ 10. Crimes committed on liigi. seas. 

Jurisdiction of courts of admiralty as to mis- 
demeanors committed on the seas. — Corfield v. 
Coryell, Case Xo. 3,230. 

The term "high seas" is used in the acts of 
congress in its popular and natural sense. — Unit~ 
ed States v. Wilson, Case Xo. 16,731. 



The words "high seas," in Act 1825, c. 27<). 
§ 22. mean the uninclosed waters of the ocean 
on the sea coast, outside of the fauces terra\ 
United States v. Bevans, Case Xo. 14,589. over- 
ruled.— United States v. Grush, Case Xo. 15,2iiS. 

"High seas'* (Act April 30, 1790, c. 9, g S) 
mean any waters on the sea coast which are 
without the boundaries of low-water mark. — 
United States y. Ross, Case Xo. 16,196. 

An offense committed in a bay which is entirt'ly 
landlocked and inclosed by reefs is not commit- 
ted on the high seas, within Act March 26, 1S<>4, 
e. 40.— United States v. Robinson, Case Xo. 1(>,- 
176. 

An offense committed on a United States naval 
vessel while lying in the channel of the harbor 
of Boston, outside of low-water mark, is com- 
mitted upon the "high seas," and is within the ju- 
risdiction of the federal courts.— United States 
V. Bevans, Case No. 14,589. 

The Great La3?es are not "high seas" within 
the meaning of Act July 29, 1850, punishing the 
burning of vessels.— Miller's Case, Case Xo. 9,- 
558. 

The court has no jurisdiction on an indict- 
ment for larceny upon the high seas, under Act 
1790, e. 9, § 16, where the taking was on 
board of a vessel while lying in the port of Sa- 
vannah.— United States V. Davis, Case Xo. 14,- 
931. 

The court does not obtain jurisdiction by the 
fact that the property was carried on the high 
seas from the port of Savannah to New York.— 
United States v. Davis, Case Xo. 14,931. 

The federal courts have jurisdiction of tlie 
offense of plundering property from a strandcil 
vessel or after it has been thrown upon the 
shore. Act 1825, c. 65, § 9.— United States v. 
Pitman, Case Xo. 16,051. 

An American vessel was wrecked within 150 
feet of the Mexican shore, and completely bro- 
ken up and destroyed. Defendant recovered a 
part of her treasure, buried in the sand under 
water, and converted the same. Held, that the 
United States courts had no jurisdiction either 
over the place or property. — United States v. 
Smiley, Case No. 16,317. 

To give the federal courts jurisdiction over a 
murder, as having been committed on the high 
seas, the death, as well as the mortal stroke, 
must have happened on the high seas. — United 
States V. MeGill, Case No. 15,676. 

State courts have exclusive jurisdiction of of- 
fenses committed on arms of the sea, creek><, 
havens, basins, and bays within the ebb and 
flow of the tide within the body of a county. — 
United States v. Grush, Case Xo. 15,268. 

Where such arm of the sea, creek, haven, etc., 
is so nan-ow that a person standing on one shore 
can reasonably discern and distinctly see by the 
naked eye what is doing on the opposite shore. 
the waters are within the body of a county. — 
United States v. Grush, Case Xo. 15,268. 

A vessel lying in the mouth of a river a mile 
and a half wide is on the high seas, within Act 
April 30, 1790.— United States v. Smith, Cast- 
No. 16,344. 

The county of Suffolk, Mass., extends to all 
waters between the circumjacent islands, down 
to the Great Brewster and Point AUerton. — Unit- 
ed States V. Grush, Case No. 15,268. 

A vessel lying in a harbor, fastened to the 
shore by cables, and communicating with the 
land by her boats, and not within any inclosed 
dock, or at any pier or wharf, is on the "high 
seas," outside of low-water mark on the coast, 
—United States v. Seagrist, Case Xo. 16,245. 

A vessel lying on the sea outside of the bar of 
a harbor of the United States, within three miles 
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Of tbo shore, is on the hish. seas.— United States 
V. Smith, Case No. 16v337. 

The circuit court has jurisdiction over a revolt 
on a vessel which has not cleared, hut is' lyiug 
at anchor in a navigable stream where the tide 
ebbs and flows.— United States v. Staly, Case 
No. 161374; Same v. CoUyer, Id. 14,838. 

The f federal admiralty courts have jurisdiction 
under the act of 1835 of an indictment for an 
endeavor to make a revolt on a ship lyiuff 60 
vards- ftom the wharf in Xew York City, ready 
for sea. and in the East river; where the tide 
ebbs- and flows.— United States v. Lynch, Case 
No. 15,648. 
See, also, post, § 23. 

§ il. Crimes; committed on vessels. 

To. render a vessel American, so as to punish 
offenses- on board of her^ it is- enough to show 
that she- sailed from and to- an American port, 
and: was^apparently owned and controlled by citi- 
zens of the United States.— United States v. Ee- 
terson, Case No. 16,037. 

The offense of maltreating a seaman on board 
an American, vessel is punishable, under Kev, St. 
§ 5347; regardless of the location of such vessel, 
—United States v. Bennett, CasaNo, 14,574. 

The federal courts have no jurisdiction of of- 
fenses upon or against the property of another 
committed on board of' an American vessel lying 
within a lanfl-locked harbor, within the jiirisdie- 
tion of a foreign sovereign. — ^United] States v. 
Morel. Case No. 15,807; Same v. Jackson, Id. 
15,457. 

The federal courts have jurisdiction, under the 
act of 1825 (4 Stat. 115), of the offiense of en- 
deavoring to make a revolt and mutiny on board 
an American vessel lying in an inclosed, dock 
within the jurisdiction of a foreign sovereigp.- 
United. States v. Koberts, Case No. 16,173!. 

The fact that a person stealing goods in a for- 
eign port brings them upon the high, seasj in< an 
American vessel will not give.* jurisdiction, of the 
offense to the federal courts.— United States, v. 
Morel, Case No. lo,SOT. 

The federal circuit court has jurisdiction of 
piracy on board of an American ship, committed* 
in an open roadstead adjacent to a- foreign' terri- 
tory, and within half a mile of the shore. Act. 
April 30, 1790, c. 9, § 8.— United States v. Ross, 
Case No. 16,196. 

Congress has. not by the crimes acts of 1825 
and 1835 (4 Stat. 115, 77^, given to the^ civil' 
courts any jurisdiction over the crime of murder, 
when committed on board' a United States ship 
of war, and' triable before a court-martial tinder 
the navy regulations. — United States v. Slacken- 
zie. Case No.- 18,313. 

The. United, Slates courts have. no. jurisdiction 
over robbery or piracy committed.' by an alien on 
board a. foreign vessel on* the high- seas,. whether 
within or wimout a marine league of our coasts. 
—United: States. V. Kessler, Case.- No. 15,528. 

An offense: commenced toi be; committed- on: 
board an American vessel lying at the time in ax 
river which, is an arm of the sea. on. tha coast of 
Africa, and.' continued, uninterruptedly to a. point 
in the Atlantic Ocean several milfes from our. 
shores, is within the jurisdiction, of the federal! 
circuit court. — United States v. GTordon, Case No. 
15,23L 

Qjiaire, whether a federal court has. jurisdiction, 
to trj- a person who committed' murder on boardf 
an American merchant ship in the^ Bay of Cadiz. 
—United States v. Gourlay, Case' No. 15,241. 

See, also, post, §. 20, 

§12; Crimes com.mii;ted' on land' wit3iin; 
tlie exclusive jirrisdiction of 
ITnitedl States. 

Act SLnrch 3, 1825, §i 3, is confined to offenses- 
committed in places the sites whereof have:'beent 
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ceded- to- and are under the jurisdiction of the 
United States, at the thne of its enactment.— 
United States v. Barney, Case No. 14,524; Same 
V. Ua.vis, Id. 14,^01 • 

A larceny committed in a place not under the 
sole and exclusive jurisdiction of the United 
States mar be punishable under Act 1825, c. 276, 
§ 3.— United; States v. Davis, Case No. 14,930. 

The acceptance by congress, of the cession lyy 
a state of exclusive jurisdiction over territory in 
a military reservation which existed before the 
state was created is not necessary to vest such 
jurisdiction, in the- United States, under Const, 
art. 1, §- 8.— Ex parte Hebard, Case No, 6,312. 

The circuit court has jurisdiction over the of- 
fense of murder committed within a fort pur- 
chased by the United States by the consent of 
the state legislature (Act 1790, c. 9, §g 3, 7), 
although in the cession the state reserved' the 
right to execute its civil and criminal processes 
in such places.— United States v. Cornell, Case 
No. 14,868. 

The federal district- court has exclusive juris- 
diction of crinres- committed' in the Gosport-navy 
yard in Virginia. Rev. St. § 711.— Ex parte- Ta- 
tem, Case No. 13,759. 

The "navy yard'' includes contiguous waters 
necessary to float vessels of the navy while at 
the navy yard.— Ex parte Tatem, Case No. 
13;759. 

The circuit court for the Eastern district of 
New York has jurisdiction of an indictment for 
an assault with- intent to kill committed in the 
navy yard at Brooklyn. Act March 3, 1825. — 
United States v. Dolan, Case No. 14,978. 

A larceny committed at West Point, N. X., is 
punishable in the federal courts, under the crimes 
act of 1790.— United States v. Knapp, Case No: 
15;538. 

"Under a cession of jurisdiction in places- pur- 
chased, by the United States "for forts or forti- 
fications," the federal courts ha.ve no. jurisdiction 
to punisli a crime committed upon land' purchased 
and' used" for the* purposes of an arsenal only. — 
United States v. Hopkins, Case No. 15,387a. 

"Where a state grants land to the general, gov- 
ernment, reserving' concurrent jurisdiction in exe- 
cuting process therein- f br. offenses committed our 
of it, the federal court's- have, exclusive jurisdic- 
tion of offenses committed within such territory. 
—United States v. Travers, Case No. 16j537. 

The f federal courts have no jurisdiction ttf pun- 
ish* the crime of murder' committed- wilhinr a fort 
of the United States existing' in the state of 
iCansas'at-the time such state was-admitted intb. 
the Union.— United Stattes r. S'tahl', Case- Na 
16,373. 

§ 13. Exclusive and concuirrent jurisdic- 
-tion. 

Perjury committed during judicial investiga- 
tion,, conducted under authority of congress, is' aw 
-offense against the public justice of the United" 
States, and is exclusively- cognizable' in their 
CQurta,— Exi paTte Bridges, Case No. 1,862. 

The' jurisdiction of state courts' as to treason 
is not limited.— Kemp v. Kennedy, Case No: 
7,686. 

The same.'offensesmay bemade punishable im- 
der- both; state and federal laws, and both state- 
and federal' courts- will have concurrent iurisdic- 
tibn over, them.— United States v. Wells,. Case- 
Nbi 1'0,665'. 

The rule that in cases of concurrent jurisdic- 
tion the court that first, gets control of the sub- 
ieet-matten wilL continue to exercise exclusive ju- 
risdiction until' judgment.is applicable to criminal 
cases.— United States v. Wells, Case No. 16;065. 

The federal' coucts- have no jurisdiction of the' 
crime'of.larcenyr under Actl799, § 16,* committefli 
in a place where the jurisdiction of the Uhitedl 
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States is concurrent with that of a state. — Unit- 
ed States T. Tierney, Case No. 16,517. 

The jurisdiction of the federal courts is not 
ousted by the fact that the indictment charges 
that in carrying out their design the conspirators 
Av^re guilty of a crime of higher grade, of 
which the state courts had exclusive jurisdiction. 
—United States v. Goldman, Case No. 15,225. 

§ 14. Jurisdiction of courts of tlie Dis- 
trict of Coltun'bia. 

An offense against the state committed in the 
District of Columbia before the first Monday of 
December, 1800, may be prosecuted before the 
circuit court of the District of Columbia, as an 
offense against the United States. — United States 
V. Heinegan, Case No. 15,340. 

The daily penalty for keeping a faro table can 
only be recovered by issuing warrants for the 
offense daily. — Dixon v. Washington, Case No. 
3,935. 

The circuit court of the District of Columbia 
has no jurisdiction of larceny by a slave. — ^United 
States V. Jack, Case No. 15,452; Same v. Lou* 
der, Id. 15,630. 

The circuit court of the District of Columbia 
has no jurisdiction of an indictment against a 
domestic servant of a foreign minister. — ^United 
States V. Lafontaine, Case No. 15,550. 

The circuit court of the District of Columbia 
may hold special sessions for the trial of crim- 
inal causes, at which it may try offenses commit- 
ted between the time of ordering and the time 
of holding such session. — United States v. Wil- 
liams, Case No. 16,712. 

The circuit court of the District of Columbia 
for the county of Washington has jurisdiction of 
an offense committed in that county against the 
common law of Maryland adopted by Act Feb. 
27, 1801.— United States v. Watkins, Case No. 
16,649. 

Justices of the peace in the District of Colum- 
bia have jurisdiction in cases against women. — 
Johnson v. Washington, Case No. 7,420; Patten 
v. Same, Id. 10,813. 

A justice of the peace has no jurisdiction of 
the offense of selling intoxicating liquors, under 
Act 1861, except as an examining magistrate. 
— United States v. Marshal of District of Colum- 
bia, Case No. 15,726b. 

A justice of the peace for the county of Wash- 
ington has jurisdiction of offenses against the 
by-laws of the corporation of Washington, al- 
though the amount of the penalty be discre- 
tionary within certain limits. — Washington v. 
Eaton, Case No. 17,228. 



V, VENUE; 

See, also, post, §§ 42, 43. 

§ 15. Place of bringing prosecution — ^In 
general. 

Under the constitution, a crime committed 
within the limits of the United States can be 
tried only within the state and judicial district 
within which it is committed, and the accused 
has the right to a trial by jury in such state 
or district. If, therefore, the condition of such 
state or district be such that the federal courts 
there cannot or will not perform their func- 
tions, crimes committed there cannot be pun- 
ished by the regular administration of justice. 
— Charge to Grand Jury, Treason, Case No. 18,- 
274. 

For an offense against the United States 
committed in an organized territory, the offend- 
er may be arrested in any district of the United 
States, and removed to the territory for trial, 
if the territorial courts have cognizance of the 
offense. — United States v. Haskins, Case No. 
15,322. 



Under the sixth amendment, criminal prose- 
cutions must be had in a district which has / 
been ascertained by law previous to the com' 
mission of the crime, and not merely previous 
to the trial.— United States v. Maxon, Case No. 
15,748. 

Jurisdiction to try the offense attaches either 
to the district into which the offender is first 
brought or that in which he is apprehended. 
— United States v. Thompson, Case No. 16,492. 

The federal circuit court will not surrender 
one charged with a capital crime for trial in 
another jurisdiction for a minor offense. — Unit- 
ed Stales V. Corrie, Case No. 14,869. 

A person guUty of acts of treason in a South- 
ern state, arrested in a Northern state before 
actual hostilities of the Civil War commenced, 
will not be committed or required to give bail 
to answer the charge of treason in the place 
where it was committed, where it appears that 
the federal courts were not open. — ^United States 
V. Greiner, Case No. 15,262. 

§16. —^ Bigamy. 

An indictment for bigamy in the District of 
Columbia must be tried in the county where 
the second marriage was celebrated. — United 
States V. Jernegan, Case No. 15,477. 

§ 17. ^-^ Conspiracy. 

A conspiracy to do an unlawful act, formed 
in one district, and in part executed there, is 
punishable in that district, though it was con- 
summated in other parts of the United States. 
— United States v. Noblom, Case No. 15,896. 

The defendants may be tried in any district 
where the overt acts were committed. — United 
States V. Rindskopf, Case No. 16,165. 

§18. Frand and false pretenses. 

An indictment cannot be sustained in one 
place for obtaining money by false pretenses 
made in another place. — United States v. 
Plympton, Case No. 16,057. 

Where a person by fraud procures money to 
be deposited to his credit, and draws against 
the same, the offense is complete in a place ., 
where tlie draft is drawn and discounted, and 
at the time when it is paid. — United States v. 
Watkins, Case No. 16,649. 

§19. Forgery. 

A forgery under the federal laws must be 
tried in the district where the crime is com- 
mitted. — ^United States v. Britton, Case No. 
14,650. 

§ 20. ^-^ £[oniicide. 

In the ease of a homicide by shooting, the 
place where the shot takes effect, and not that 
from which it is fired, determines the jurisdic- ^ 
tion of the offense, and where a shot from an 
American vessel in a foreign harbor kills a 
person on board of a foreign vessel lying in 
such harbor, the jurisdiction of the offense be- 
longs to the foreign government, and not to the 
courts of the United States, under Act 1790, 
c. 36, § 12.— United States v. Davis, Case No. 
14,932. 

The place where the death happens, and not 
that where the mortal stroke is given, deter- 
mines the jurisdiction of the court on an in- 
dictment for manslaughter; otherwise where 
the indictment is for assault and battery. — 
United States v. Bladen, Case No. 14,605. 

§ 21. — Iiarceny and receiving stolen 
goods. 

A person who steals goods in one jurisdic- 
tion, and brings them into another, is guilty 
of larceny in the latter place. — United States 
v. Haukey, Case No. 15,328; Same v. Mason, 
Id. 15,738; Same v. Tolson, Id. 16,530. 

The receiving of stolen goods in one juris- 
diction with knowledge that they were stolen 
in another is an offense in the former jurisdic- 
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tioa.~IInited States v. Mortimer, Case No. 15,- 
821; Same v. Montgomery, Id. 15,800. 

§22. Iiiliel. , . ^^ 

The author and publisher of a libel m the 
District of Columbia may be there indicted 
and punished for an offense against the United 
States.— In re Buell, Case No. 2,102. 

§ 23. — Offenses committed on Mgh. 
seas. 

An offense committed without the limits of 
the United States, on the high seas, must be 
tried in the district where the offender is ap- 
prehended, or into which he may be first 
brought in legal custody.— United States v. 
Bird, Case No. 14,597; Charge to Grand Jury, 
Treason, Id. 18,274; Charge to Grand Jury, 
Treason and Piracy, Id. 18,277. 

And the fact that a criminal co mm itted the 
offense in a ship on a voyage to a port in a 
particular judicial district, and that the prison- 
er is in custody in such port, will warrant the 
jury, in the absence of proof to the contrary, 
in finding that he was first brought into that 
district.— United States v. Mingo, Case No. 
15,781. 

A- person captured on the high seas by a 
public armed vessel of the United States for 
an offense committed on the high seas, and 
transferred at Hampton Eoads to another ves- 
sel, destined to New York, may be tried in 
either district, under Act March 3, 1825, § 14. 
—United States v. Baker, Case No. 14,501. 

The American members of a crew of a for- 
eign privateer, who mutinied, and secured con- 
trol of the vessel, may be tried in the United 
States, where the case is one of general piracy. 
—United States v. Brush, Case No. 14,677a. 

See. also, ante, § 20. 

§ 24. Cbange of venue. 

Where nearly the whole county is in a state 
of insurrection, and is occupied by a military 
force, a trial for treason may be held in an- 
other county-— Case of Fries, Case No. 5,126. 

Where defendant has pressed for trial, he 
cannot, when the cause is called for trial, ask 
for a chance of venue on the ground of prej- 
udice. — United States v. White, Case No. 16,- 
676. 

The failure to move for a continuance until 
the nest stated session of the court, which by 
law is required to be held at a place in the 
county" where the offense was committed, is 
a waiver of the right to be tried in such coun- 
ty.— United States V. Cornell, Case No. 14,868. 

The court's decision that "great inconven- 
ience" prevented the trial being held in the 
county where the crime was committed is con- 
clusive after verdict. — Case of Fries, Case No. 
5,126. 

The prisoner may be tried at a regular ses- 
sion without any express adjudication by the 
court that there would be inconvenience in hav- 
ing the trial at a special session, where neither 
the prisoner nor the United States makes any 
application to the court upon the subject, or 
any objection to the time or place of trial. — 
United States v. Cornell, Case No. 14,868. 

The court has no authority to try a prisoner 
at a special session upon an indictment found 
at a regular session of the court. — United 
States V. Cornell, Case No. 14,868. 

The court has no power to adjourn a stated 
general session from the place at which it is 
directed by statute to be held to another place, 
for the purpose of trying there a person in- 
dicted for a capital crime, in compliance with 
section 29, Judiciary Act 1789.— United States 
V. Cornell, Case No. 14,868. 

A motion for a special session made after 
an indictment found at a general session is too 
late.— United States v. Cornell, Case No. 14,868. 



_Act March 2, 1793, in relation to special ses- 
sions of the circuit court at places nearer to 
where the offense was committed, vests in the 
court a legal discretion, to be exercised on con- 
siderations of convenience and practicability, 
—United States v. Insurgents, Case No. 15,- 
442. 



VI. LIMITATION OF PROSECUTION- 

See, also, post, § 46. 

§ 25. Commencement o£ prosecution. 

The finding of an informal presentment is 
not the finding or instituting of the indictment, 
so as to take the case out of the statute.— Unit- 
ed States V. Slacum, Case No. 16,311. 

The indictment or information must be found 
within the limitation of the statute. A second 
indictment- after the two years will not save 
the bar where the first one, found in due time, 
was non-prossed.— United States v. Ballard, 
Case No. 14,507. 

The time of finding the indictment will ap- 
pear by the caption, and, where it appears- 
therefrom that the offense was committed be- 
yond the time limited, judgment will be ren- 
dered for defendant.— United States v. Wat- 
kins, Case No. 16,649. 

An indictment for counterfeiting, not found 
within two years subsequent to the commission 
of the acts charged, is barred by the statute of 
limitations.— United States v. Shorey, Case No. 
16,281. 

§ 26. Application of statutes in general. 

Act April 30, 1790, § 32, hmiting the time for 
a criminal prosecution to two years, applies to 
offenses created after, as well as before, the 
act— United States v. Ballard, Case No. 14,- 
507; Johnson v. United States, Id. 7,418; Unit- 
ed States V. White, Id. 16,675. 

Act April 30, 1790, § 32. limiting the prose- 
cution of offenses not capital to two years, is- 
applicable to common-law misdemeanors, in 
the District of Columbia.— United States v. 
Porter, Case No. 16,072; Same v. Slacum, Id- 
16,311; Same v. Watkins, Id. 16,649. 

Kev. St. § 5440, punishing conspiracies to- 
commit any offense against the government, 
or to defraud it, is a part of the revenue laws, 
and prosecutions thereunder are limited to five 
years (section 1046).— United States v. Dustin, 
Case No. 15,012; Same v. Fehrenback, Id. 15,- 
083. 

Act Feb. 28, 1839, § 4, extending the time- 
for suits and prosecutions for penalties to five 
years, does not apply to indictments for crimes- 
which may be punished by imprisonment. — 
United States v. Brown, Case No. 14,665. 

§ 27. Knowledge of offender's gnilt. 

The statute of limitations runs in favor of 
an offender, although it was not known that 
he was the person who committed the offense- 
—United States v. White, Cases Nos. 16,675» 
16,676. 

§ 28. Alisence of offender. 

Where an offense is committed on a ship en- 
gaged in a whaling voyage, and which ship 
does not return to the United States until more 
than two years afterwards, the limitation of 
Act April 30, 1790, will bar a prosecution 
against the offender.— United States v. Brown, 
Case No. 14,665. 

§ 29. Fugitives from justice. 

There must be a leaving of one's home, resi- 
dence, or place of abode within the district, or 
a concealing of one's self therein, to avoid de- 
tection or punishment for some offense against 
the United States, to constitute a "fleeing from 
justice," under 1 St. 117, § 32.— United States 
V. O'Brian, Case No. 15,908. 
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A departure of the offender from the place 
where the offense was committed to his usual 
residence in another part of the United States 
for the purpose of avoiding punishment for any 
offense is a fleeing from justice, and the stat- 
ute will not run until his public return to the 
place where the offense was committed. — ^Unit- 
ed States V. White, Cases Nos. 16,675, 16,676, 
16,677. 

VII. rORMER JEOPAHDY. 



See, also, post, § 4&. 

§ 30. Former cosiviction in general. 

The term "jeopardy," in the amendment of 
the constitution, defined by "Washington, C. J- 
— United States v. Haskell, Case No. 15,S21. 

A former conviction cannot be pleaded in bar 
unless followed by judgment. — United States 
V. Herbert, Case No. 15,354. 

No person can be tried a second time for the 
same offense, after a trial by .a competent and 
regular jury upon a good indictment, whether 
there be a verdict of acquittal or conviction. — 
United States v. Gibert, Case No, 15.204. 

The circuit court of the United States cannot 
irrant a new trial in a capital case after a ver- 
dict regularly rendered upon a sufHcient indict- 
ment.— United States V. Gibert, Case No. 15,- 
204. 

On a joint indictment against several, the 
acquittal of some of defendants does not pre- 
vent the conviction of two shown to have con- 
spired.— United States V. Kindskopf, Case No. 
16,165. 

I 31. Entry of nolle proseg.ui. 

A prior conviction and nol. pros, upon a suffi- 
cient indictment at common law, though in- 
sufficient under the statute, is a bar to a sub- 
sequent prosecution on a new indictment suffi- 
•cient under the statute, for the same offense. — 
Fletcher v. United States, Cases Nos. 4,868. 
4,869. 

A nolle prosequi, without defendant's con- 
sent, after the jury has been sworn, is equivo- 
lent to an acquittal, and may be so pleaded. — 
United States v. Farring, Case No. 15,075. See, 
also. United States v. Maxwell, Case No. 15,749. 

The prosecuting attorney, after the jury are 
impaneled and witnesses sworn, has no right 
to enter a nolle prosequi, because the evidence 
is not sufficient to convict, which will not have 
the effect of a verdict of acquittal.^United 
States V. Shoemaker, Case No. 16,279. 

§ 32. Acquittal nnder defective indict- 
ment. 

A defendant acquitted upon a jBaw in the 
indictment will be remanded for trial at the 
next term. — United States v. Smith, Case No. 
16,326. 

^ 33. Acq.nittal "before coiirt-martial. 

An acquittal before a court-martial cannot be 
pleaded in defense of an indictment in a court 
of law for substantially the same offense. — 
United States v. Oashiel, Case No. 14,744. 

§ 34. Discharge of Jury. 

In all cases not capital the court may dis- 
charge the jury when it is apparent that they 
cannot agree, and it may then order another 
jury to be summoned. — United States v. Work- 
man, Case No. 16,764. 

A jury sworn, even in a capital case, may be 
discharged by the court under any sudden and 
uncontrollable emergency, and such discharge 
is no bar to another trial. — ^United States v. 
Shoemaker, Case No. 16,279. 

The discharge of a jury will be considered 
equivalent to an acquittal where it did not ap- 
pear by the minutes of the court that the 



grounds of postponement— the illness of the dis- 
trict attorney and the absence of witnesses — 
were matters of surprise, nor that defendant 
consented thereto. — United States v. Watsou. 
Case No. 16,651. But, see United States v. 
Gibert, Case No. 15,204; Same v. Morris, Id. 
15,815. 

In a capital case the jury may be discharged 
without the consent of the prisoner where one 
of the jurors is insane; and the prisoner may 
be again brought to trial. — United States v. 
Haskell, Case No. 15,321. 

An information at the suit of the common- 
wealth of Virginia may be discontinued before 
appearance of the defendant. — ^Virginia v. Eakin, 
Case No. 16,960. 

Defendant is not put in jeopardy where the 
jury are impaneled and sworn before he has 
been arraigned or baa pleaded to the indictment, 
and after he has been arraigned and has plead- 
ed a new jury may be impaneled and sworn. — 
United States v. RUey, Case No. 16,164. 

§ 35. Verdict set aside. 

Where a verdict is so imperfect that no judg- 
ment can be given upon it, though it has been 
recorded, defendant has not been in jeopardy, 
and a new trial will be granted. — ^United States 
V. Watkins, Case No. 16,649. 

§ 36. Identity of offenses. 

A conviction for stealing a pocketbook bars a 
subsequent prosecution for stealing a banknote 
contained in the pocketbook. — ^United States v. 
John, Case No. 15,479; Same v. Lee, Id. 15,586. 

A conviction of the offense of keeping a faro 
bank, in violation of a municipal ordinance, is 
no bar to an indictment at common law for 
keeping a disorderly house, supported by the 
same evidence. — ^United States v. Hood, Case 
No. 15,385. 

A conviction for violating a municipal by-law 
in keeping a faro table Mid no bar to an indict- 
ment for a nuisance at common law in keeping 
a common gambling house at the same time. — 
United States v. Holly, Case No. 15,381. 

A conviction or acquittal of the offense of 
keeping a faro table held a bar to aU acts of 
keeping prior to the issuing of the warrant. — 
Dixon V. Washington, Case No. 3,935. 

Conviction and sentence of an outsider by the 
house of representatives for breach of privilege 
by assaulting a member for words spoken in de- 
bate is no bar to an indictment for assault and 
battery.— United States v. Houston, Case No. 
15,398. 

Acquittal on an indictment for having in pos- 
session a counterfeit plate Ticld a bar to a sub- 
sequent indictment for having in possession, at 
the same time, another plate. — United States v. 
Miner, Case No. 15,780. 

An acquittal on an indictment under Act July 
13, 1866, § 23, for knowingly carrying on the 
business of a distiller, without having paid the 
special tax, lield not a bar to an indictment un- 
der section 25. for knowingly using a still for 
the purpose of distilling in a dwelling house, it 
being the same place. — United States v. Flecke, 
Case No. 15,120. 

An acquittal upon an indictment for forging 
an order with intent to defraud John L. is no 
bar to an indictment for forging the same order 
with intent to defraud William L.— United 
States V. Book, Case No. 14,624. 

§ 37. "Waiver of objections. 

On conviction of a capital offense, the court 
may grant a new trial on the application of thf» 
prisoner, as he may waive the constitutional 
provision that he shall not be put twice in 
jeopardy. — United States v. Harding, Case No. 
15,301; Same v. Keen, Id. 15,510; Same v. 
Macomb, Id. 15,702. 
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VIII. PRELIMINARY COMPtAINT, 

^STARRANT, EXAMINATION, COM- 
MITMENT, AND REMOVAI.. 

§ 38. Exaiuuiatioii. 

A preliminary examination, or an order to 
show cause and a hearing iiereon, is not a nec- 
essary preliminary to a proceeding on informa- 
tion.— United States V. Ronzone, Case No. 16,- 
192. 



The commissioner has power to adjourn to an- 
other time and place, as incident to the power 
to hear and determine, but he cannot adjourn in 
the absence of the accused,— United States v. 
Rundlett, Case No. 16,208. 

A person arrested in one district for an of- 
fense committed in another, if not indicted nor 
committed by a commissioner, is entitled to .an 
examination in the district in which he is ar- 
rested.— In re Bailey, Case No. 730. 

On a preliminary examination the court may 
examine defendant's witnesses to explain the 
testimony of witnesses for the prosecution. — 
United States v. White, Case No. 16,685. 

Where a witness resides at a great distance, 
and there is no evidence that the materiality of 
his testimony was known to the prosecutors in 
time to have directed his attendance, the magis- 
trate will act upon his affidavit— United States 
V. Burr, Case No. 14,692e. 

An accused has the right, before indictment 
found, to compel, by way of precaution, the 
production of letters containing statements of 
his conduct, written by the person who is de- 
clared to be the essential witness against him.— 
United States v. Burr, Case No. 14,692d. 

The constitutional rights of the prisoner to be 
confronted by witnesses, and to be represented 
by counsel, have reference to the trial only, and 
not to proceedings on commitment.— In re Bates, 
Case No. 1,099a. 

Where a person is arrested, and brought up 
to be held to bail for trial in another district, 
a certified copy of the indictment found in such 
other district, if it be consistent and set forth an 
ofEense, is competent evidence against defendant, 
—United States v. Pope, Case No, 16,069. 

See, also, post, § 72. 

§ 39. Warrant and cozaplaint. 

Criminal process will not be awarded on the 
mere motion and suggestion of the district at- 
torney, unsupported by oath.— United States v. 
Burr, Case No. 14,692. 

No instruction or official authorization is re- 
quired for the institution of a criminal prosecu- 
tion, and it' is the duty of a judge to issue a 
warrant on the complaint of any citizen.— Unit- 
ed States V. Skinner, Case No, 16,309. 

A certified copy of an information filed for an 
offense against the laws of the United States, 
without copies of some oath or affirmation to 
facts showing probable cause to believe defend- 
ant guilty, does not authorize issuing a warrant 
of arrest.— United States v. Shepard, Case No. 

The probable cause referred to in Const U. 
S. Amend. 4, as the basis of a warrant of ar- 
rest, must be submitted to the committing mag- 
istrate, who must judge of the sufficiency of 
the grounds shown for believing the accused 
party guilty.— In re Rule of Court, Case No. 

Before issuing the warrant, the magistrate 
should have before him the oath of the real ac- 
cuser to the facts on which the charge is based, 
and on which the belief or suspicion of guilt is 
fouhded.— In re Rule of Court, Case No. 12,126. 

An affidavit based solely upon information and 
belief, where the names of the informants are 
Fed.Cas.Dig.— 28 



not given, is not sufficient.— In re Rule of Court, 
Case No. 12,120. 

On an application for a bench warrant on a 
charge for treason, as well as upon a motion to 
commit, messages from the president to con- 
gress may be read.— United States v. BQllman, 
Case No. 14,622. 

A complaint charging the crime of forgery in 
that one "willfully, etc., uttered and put in cir- 
culation forged or counterfeit papers or obliga- 
tions or other titles or instruments of credits," 
without specifying the same, is not sufficient to 
authorize an arrest— Ex parte Van Hoven, 
Case No. 16,858. 

The day laid in the warrant for the offense is 
not material, so that the time actually proved 
be subsequent to a former prosecution, and be- 
fore the issuing of the warrant and within the 
time of limitation.— Dixon v. Washington, Case 
No. 3,935. 

A signature in lead pencil to a warrant by a 
justice of the peace is not sufficient— United 
States V. Thompson, Case No. 16,484. 

§ 89a. Capias. 

A capias may be issued upon an indictment' as 
the first process against the defendant— United 
States V. Cottom, Case No. 14,873; Same v. 
Burr, Id. 14,694. 

A capiat is proper process on an indictment 
for misdemeanor.- United States v. Jamesson, 
Case No. 15,466. 

A capias is the proper process upon an indict- 
ment for "misdemeanor found after service of a 
summons to show cause why an indictment or 
information should not be filed.— United States 
V. Veiteh, Case No. 16,613. 

Where the accused is already in court, an or- 
der of the court will supply the place of a capias. 
—United States v. Burr, Case No. 14,694. 

§ 40. Commitment or discliaxge. 

Upon a motion to commit for trial, the ac- 
cused may be heard by counsel.— United States 
V, BoUman, Case No. 14,622. 

The fact that the prosecutor has evidence to 
support an indictment and the grand jury is in 
session, ready to receive it is no ground for re- 
fusing to hear a motion to commit a person.— 
United States v. Burr, Case No, 14,692b. 

The authority of a commissioner to arrest, 
hold to bail, or commit to jail, is limited to com- 
plaints or charges importing an offense against 
the laws of the United States.— United States v. 
Hand, Case No. 15,296. 

The authoiity to commit a seaman on the 
charge of deserting his ship is limited to a jus- 
tice of the peace.— Ex parte Sprout Case No. 
13,267. 

A person may be arrested for trial and im- 
prisoned or bailed for violation of a statute, al- 
though the only punishment prescribed therein 
is a fine.— In re Jackson, Case No. 7,124. 

Evidence showing probable cause to believe 
that the accused is guilty is sufficient to war- 
rant his being committed for trial.— In re Van 
Campen, Case No. 16,835; United States v. 
Steffens, Id. 16,384; Same v. Lumsden, Id. 15.- 
641; Same v. Burr, Id. 14,692a; Graham v. 
Dominguez, Id. 5,664. 

On an examination before a United States 
commissioner of a person charged with crime, 
his confession of the crime, without any proof 
of the corpus delicti, is sufficient to warrant his 
being held for trial.— United- States v. Bloom- 
gart Case No. 14,612. 

A commitment in South Carolina may be 
valid without any examination of prisoner or 
state witnesses.— In re Bates, Case No. 1,099a. 

A bench warrant will bo issued upon ex parte 
affidavits against a person charged with treason. 
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and he will be committed to prisOn without 
stating when or where he is to answer for the 
offense. — United States v. Bollman, Case No. 
14,622. 

Where the indictment has been quashed, de- 
fendant will be held in custody to answer a new 
indictment. — United States v. Dustin, Case No. 
15,011. 

A warrant of commitment must be under seal, 
and show a charge upon oath. — Ex parte Ben- 
nett, Case No. 1,311; Ex parte Sprout, Id. 13,- 
267. 

Such warrant must state probable cause, and 
limit the term of imprisonment. — ^Elx parte 
Sprout. Case No. 13,267; Ex parte Burford, 
Id. 2,148. 

Magistrate committing on charge of forgery 
ordered, on motion, to restore to the prisoner 
genuine notes taken from his possession. — Es 
parte Craig, Case No. 3,321. 

Where an indictment for homicide is held bad. 
the prisoner will be remanded to custody on 
proof of the commission of the offense. — United 
States T. Town-Maker, Case No. 16,o33a. 

The judge of the court which the grand jury 
attended is to make the order for the discharge 
of prisoners against whom no indictment is 
found. Act 1S63, e. 81, § 3.— In re Blum, Case 
Xo. 1,572. 

§ 41. Commitinent for eJEamination. 

A commitment for further examination is val- 
id, as well as a commitment for trial. — ^In re 
Bates, Case No. 1,099a. 

A person arrested on a criminal charge may 
be committed for a further examination, and 
Iteld under such commitment for a reasonable 
time.— United States v. Bates, Case No. 14,544. 

A commitment by a commissioner on a pre- 
liminary warrant for examination should be for 
a definite time, and should not exceed 24 hours, 
exrept for special cause shown, or when re- 
quested bv the prisoner. — United States v. 
AYorms, Case No. 16,765. 

§ 42. Removal of offender to anotlier 
district. 

The power to remove an accused from the 
district of his arrest to the one of trial is in 
the district judge, and not the circuit judge.— In 
re Bailey, Case No. 730. 

A warrant for the removal of a prisoner to 
another district, in which he was indicted, will 
not be granted, in the absence of the original 
affidavit or information or indictment or duly- 
certified copies thereof, or proof of the commis- 
sion of the offense.— United States v. Newcomer, 
Case No. 15,869. 

A certified copy of indictment from another 
judicial district will warrant transfer of per- 
son arrested on complaints — ^In re Alexander, 
Case No. 162; United States v. Haskins, Id. 15,- 
322. 

Contempt is a crime against the United States, 
within the meaning of section 33 of the judi- 
ciary act. 1 Stat. 91.— United States v. Ja- 
cob!, Case No. 15,460. 

A warrant will not be granted for the removal 
of a prisoner for trial in another jurisdiction 
on information for libel filed in a court in which 
trial is without a jury.— In re Dana, Case No, 
3,554. 

A district judge will not issue a warrant for 
the removal of an offender indicted in another 
district, where the indictment is fatally de- 
fective in averments essential to constitute an 
offense in such district.— In re Buell, Case No. 
2,102. 

No warrant for the removal of the ac- 
cused to another district for trial can be is- 
sued until he has been arrested and imprisoned. 
If he offer satisfactory bail under section 33 
of the judiciary act, he has a right to be dis- 



charged on bail. — United States v. Jacobi, Case 
No. 15,460. 

A person arrested in one district cannot be 
removed to another until after examination ami 
commitment, but is entitled to examination in 
the district in which arrested. — United States v. 
Shepard, Case No. 16,273. 

A warrant may be issued for the arrest and 
transportation of a fugitive from justice di- 
rectly to the district where the offense is tri- 
able, without his being first committed in the 
district where arrested. — United States v. Har- 
ris, Case No. 15,313. 

The mere production of a bench warrant 
from the federal circuit court for one state by 
an officer thereof to a federal district court in 
another is sufiicient to authorize the issue of 
such process.— United States v. Harris, Case No. 
15,313. 

Where a person, after an acquittal on an in- 
dictment for treason, is in the custody of the 
marshal, bound to answer an indictment for a 
misdemeanor, the court has no authoritj^ to 
send him to another district for trial for trea- 
son in the place where the crime was commit- 
ted.— United States V. Burr, Case No. 14,694. 

After an indictment found in one district, 
the offender may be arrested in any other dis- 
trict, and committed and removed or bailed, as 
the case may be, for trial in the district where 
the indictment was found. Rev. St. § 1014. — 
United States v. Haskins, Case No. 15,322. 

§ 43. Remission of indictment. 

An indictment found in a circuit court can- 
not be remitted by it to the district court, un- 
less the district attorney deems it necessary, — 
United States v. Bennett, Case No. 14,571. 

The fact that the judge had given strong and 
decided views of the law in a charge to the 
grand jury is no ground for remitting the case 
to the circuit court — United States v. O' Sulli- 
van, Case No. 15,973. 

A case will not be remitted to the circuit 
court from the district court except when it 
appears that the questions of law are, in the 
judgment of the district court, of so gi-ave a 
character that it must judicially declare them 
both difficult and important. — United States v. 
0' Sullivan, Case No. 15,973. 

An indictment for a misdemeanor may be re- 
mitted from the district to the circuit court by 
an order made at a term subsequent to that to 
which the indictment was returned, and after 
defendant has pleaded and some proceedings 
have been had. — United States v. Morris, Case 
No. 15,815. 

Rev. St. § 1037, authorizing the district court 
to remit an indictment to the circuit court, 
does not require transmission of the original 
indictment, but of an exemplification of the 
record, including *a certified copy of the indict- 
ment.— United States V. McKee, Case No. 15,- 
687. 

Even if the original should be sent, the ob- 
jection comes too late after verdict. — United 
States V. McKee, Case No. 15,687. 

IX. ARRAIGNMENT AND FIiEAS. 

§ 44. Sufficiency of arraignment. 

In cases of felony the prisoner must be ar- 
raigned in the criminal bar, or dock. — United 
States V. Pettis, Case No. 16,038; Same v. 
Pittman, Id. 16,053. 

The prisoner charged with a felony need not 
hold up his hand when called, if he admits 
himself to be the person indicted. — ^United States 
V. Pittman, Case No. 16,053. 

§ 45. Pleas in aliatement. 

Defendants who have not had any earlier 
chance to object to the composition of the 
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grand juiy by which they have heen indicted 
may do so by plea in abatement — ^United States 
V. Reeves, Case No. 16,139. 

Pleas in abatement to an indictment must be 
pleaded with strict exactness.^Ufnited States 
V. Williams; Case No. 16,716. 

The proper conelosion of a plea in abatement 
is a prayer that the indictment be quashed. — 
United States v. Hammond, Case No. 15,294. 

A plea in abatement which prays for a judg- 
ment which the court cannot give upon a plea 
in abatement is defective and bad. — United 
States V. Hammond, Case No. 15,294. 

A plea in abatement alleging a disqualifica- 
tion of one of the grand jurors who found the 
indictment need not be verified. — United States 
V. Hammond, Case "No. 15,294. 

Where the accused had no chance to chal- 
lenge the grand jurors, he may take advan- 
tage of the disqualification of any one or more 
of them by plea in abatement— United States 
V. Hammond, Case No. 15,294. 

It cannot be pleaded in abatement to an in- 
dictment that it was founded on illegal testi- 
mony introduced before the grand jury. — ^Unit- 
ed States V. Smith, Case No. 16,341a. 

A previously formed and expressed opinion 
of defendant's- guilt by one of the grand jurors 
who found the indictment is no ground for a 
plea in abatement.— United States v. White, 
Case No. 16,6T9. 

A plea in abatement to an indictment alleg- 
ing irregularities in drawing and summoning 
grand jurors, and want of qualification, where 
no prejudice is averred, is bad on demurrer. — 
United States v. Tnska, Case No. 16,550. 

The mere fact that the prosecutor was a mem- 
ber of the grand jury which found the bill, and 
participated in its proceedings, is not a good 
ground for a plea in abatement to the indict- 
ment—United States T. Williams, Case No. 16,- 
716. 

Qusere, whether the fact that an interested 
'person caused himself and others to be nom- 
inated and placed upon the grand jury which 
found the bill may be pleaded in abatement — 
United States v. Williams, Case No. 16,716. 

A pleA in abatement which alleges as a dis- 
qualification of a grand juror that he joined the 
Rebellion against the United States, without 
any specific averment of time and place, is bad. 
—United States v. Hammond, Case No. 15,294. 

§ 46. Plea of limitation. 

A bar, under the statute of limitations, to be 
available, must be pleaded. — Johnson v. United 
States, Case No. 7,418. 

§ 47. Plea of guilty. 

The legal effect of the plea of "Nolo conten- 
dere" and "Guilty" is the same as regards all 
the proceedings on the indictment— United 
States V. Hartwell, Case No. 15,318. 

The court will permit the prisoner to retract 
his plea of guilty in a capital case, and to 
plead not guilty. — United States v. Dixon, Case 
No. 14,968. 

§48. Plea of not guilty. 

On arraignment for a capital offense, where 
the prisoner stands mute, a plea of "Not guilty" 
will be entered.^United States v. Hare, Case 
No. 15,304. 

The plea of not guilty will put the prisoner 
upon the country by a suflScient issue, without 
* any further express words. — ^United States v. 
Gibert Case No. 15,204. 

Defendant, on trial upon an indictment, may 
take advantage of the bar of the statute under 
the plea of not guilty.— United States v. Brown, 
Case No. 14,665; Same v. White, Id. 16,676, 16,- 
077. 



§ 49. Plea of autrefois convict. 

A plea of autrefois convict to an indictment 
for receiving stolen goods is sustained by evi- 
dence of a previous conviction for stealing 
such goods. — ^United States v. Harmison, Case 
No. 15,308. 

§50. Duplicity. 

Pleas of the general issue and the statute of 
limitations, being double pleading, are not al- 
lowable, and the special plea will be stricken 
out— United States v. Shorey, Case No. 16,280. 

In misdemeanors, as well as in felonies, two 
or more pleas in abatement, not repugnant to 
each other, may be pleaded together. — ^United 
States V. Reeves, Case No. 16,139. 

X. EVIDENCE. 

See, also, post, §§ 83-85, 88-90, 92. 

Disclosure of communications between ofi3cer 

and informant, see "Witnesses," § 56. 
Dying declarations, see "Homicide," § 7. 

§51. Judicial notice. 

The court will take judicial notice of the pub- 
lie statutes of the state referred to in the in- 
dictment.— United States V. Quinn, Case No. 16,- 
110. 

The court can take judicial knowledge that 
the offense charged in the different counts is 
the same, varied so as to meet the proof; and 
a conviction on one will bar a future prosecu- 
tion for the same offense, — ^United States v. 
Keen, Case No. 15,510. 

On an indictment for bribing voters, the court 
takes judicial notice that the state of Oregon 
is a representative and judicial district of the 
United States.— United States v. Johnson, Case 
No. ^5,488. 

§ 52. Presumptions and burden of proof. 

See, also. "Homicide," § 6: "Internal Reve- 
nue," § 105; "Larceny," § 9. 

An unlawful intent will be inferred from an 
unlawful act— United States v. Darton, Case 
No. 14,919. 

Where an intent is charged in a statute as 
constituting part of a crime, it must be proved 
as a fact— United States v. The William Ar- 
thur, Case No. 16,702. 

The presumption that one intends the neces- 
sary, natural, or legal consequences of his de- 
liberate act may be either conclusive or dis- 
putable, depending on the nature of the act 
and intent. When, by law, the consequences 
must necessarily follow, the presumption is 
ordinarily conclusive.— In re Smith, Case No. 
12,974. 

The presumption of innocence operates in 
favor of the accused, however degi-aded or 
abandoned.— United States v. Montgomery, 
Case No. 15,800. 

The" accused must be presumed to be sane 
till his insanity is proved. — ^United States v. 
McGlue, Case No. 15,679. 

There is no presumption that insanity arose 
from any particular cause; and if the govern- 
ment assert that the prisoner is guilty, though 
insane, because his insanity was drunken mad- 
ness, this allegation must be proved. — United 
States V. McGlue, Case No. 15,679. 

§ 53. Hes gestae. 

Words accompanying acts are admissible to 
show the intent^Jnited States v. Omeara, 
Case No. 15,919. 

The statements of a party charged with ab- 
sconding, made on his way from the place of 
his residence, as to his intention of returning, 
are competent evidence to disprove the charge. — 
United States v. Penn, Case No. 16,025. 
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§ 54, Bvidence of otiex ofPenses. 

The acts of the accused in a different district, 
which constitute in themselves substantive 
<eauses for prosecution, cannot be given in evi- 
■denee, unless they go directly to prove the char- 
ges laid in the indictment. — United States v. 
Burr, Case No. 14,694. 

§ 55. Character of accused. 

Defendant is entitled in all criminal cases 
to put in evidence his good character, which is 
to be considered by the jury, as other items of 
evidence.— United States v. Hutchins, Case No. 
15,430. 

Proof of previous good character, and that 
without compulsion defendant sought an in- 
vestigation, is admissible. — United States v. 
Crow, Case No. 14,895. 

The prosecution cannot give evidence as to 
character, unless the accused opens the door 
iby himself introducing evidence of his charac- 
ter.— United States V. Kenneally, Case No. 15,- 
522; Same v. Carrigo, Id. 14,735. 

Good general character avails a defendant 
only in a doubtful case. — United States v. 
Roudenbush, Case No. 16,198. 

Proof of good character may afford good 
ground for a presumption of innocence if tiiere 
IS doubt of guilt, but it will not overcome 
satisfactory proof of guilt.— United States v. 
Smith, Case No. 16,322. 
See, also, post, § 75. 

§ 56. Attempted escape by accused. 

The concealment of the offense, as well as 
flight from justice, and a judicious use of the 
money stolen, by a thief, show a knowledge of 
the offense. — United States v. Shults, Case No. 
16,286. 

The offer of a bribe by the prisoner to the 
officer to permit him to escape is evidence inde- 
pendent of his confession. — United States v. 
Barlow, Case No. 14,521. 

§ 57. Attempted escape of tMrd person. 

Testimony as to the evasion of criminal pro- 
cess bv a third person whose connection with 
the prisoner's case is not shown is erroneously 
admitted.— United States v. Buck, Case No. 14,- 
680. 

§ 58. False statements of acensed. 

False and contradictory statements, and falsi- 
fication of records by defendant, and special cir- 
cumstances not consistent with his innocence, 
may all be considered in determining his guilt. 
—United States v. Kandall, Case No. 16,118. 

Where the evidence shows that defendant 
made a false statement about the circumstances 
of the commission of the crime charged, he may 
show that he had good reason to believe at the 
time that the statement was true. — United 
States v. Randall, Case No. 16,118. 

§ 59. Animus of prosecution. 

The accused has the right to show the spirit 
and temper with which the prosecution has 
been conducted. — United States v. Dowden, 
Case No. 14,990a. 

The fact that defendant had instituted habeas 
corpus proceedings to secure the release of a 
person imprisoned by the military authoi-ities 
is admissible to show that the present prosecu- 
tion arose from the animosity of the authorities 
engendered by such conduct on his part. — ^Unit- 
ed States V. Workman, Case No. 16,764. 

§ 60. Declarations and admissions of ac- 
cused. 

Conversations of defendant may be proved, 
though not amounting to a confession, and not 
corroborated. — United States v. Larkin, Case 
No. 15,561. 

But the whole of a connected conversation 
on the subject must be given.— United States 
V. ^\''ilson, Case No. 16,730. 



Declarations and admissions made to an in- 
dividual, and not in court or before a magis- 
trate, may be admissible. — United States v. 
Matthews, Case No. 15,741b. 

Proof of declarations of defendant is admis- 
sible to explain or determine the character of 
acts which are ambiguous or unintelligible. — 
United States v. Lumsden, Case No. 15,641. 

That declarations and admissions were made 
by the prisoner in answer to questions put by 
the witness does not render them inadmissible, 
if no persuasion, or intimidation was used. — 
United States v. Matthews, Case No. 15,741b. 

If a document be read by defendant by con- 
sent, containing a statement of his conversa- 
tions, such conversations may be considered by 
the jury. — United States v. Laub, Case No. 15,- 
568. 

How far the acknowledgment of a prisoner 
as to a crime meditated to be committed may 
be given in evidence to connect it with the 
offense for which he is on trial. — ^United States 
V. Tardy, Case No. 16,432; Same v. Craig, Id. 
14,883; Same v. Milburn, Id. 15,764. 

Evidence of acts and declarations of the 
prisoner and prosecuting witness at the time of 
the commission of the alleged crime is admis- 
sible. — Turner v. United States, Case No. 14,- 
262a. 

The declarations of an alleged counterfeiter, 
when apprehended, that he had never been at 
the house where he was apprehended until 
such time, are admissible to repel any un- 
favorable conclusion which his silence might 
have warranted. — United States v. Craig, Case 
No. 14,883. 

The presumption of guilty intent cannot be 
rebutted by proof of the declarations of the ac- 
cused made after committing the offense. — 
United States v. Imsand, Case No. 15,439. 

Statements in the presence of the prisoner be- 
fore the examining magistrate, to which he 
made no reply, are not evidence against him. — 
United States v. Brown, Case No. 14,660. 

§ 61. Declarations of third persons. 

On the trial of an indictment for setting on 
foot a military expedition against a nation witli 
which the United States were at peace, con- 
taining no allusion to a conspiracy, the declara- 
tions of third persons not forming a part of the 
transaction, and not made in the presence of 
the accused, are not admissible in evidence. — 
United States v. Burr, Case No. 14,694. 

§ 62. Acts and declarations of co-de- 
fendants. 

Acts, conduct, and declarations of each de- 
fendant made during the pendency of a crim- 
inal enterprise are competent evidence against 
all concerned in it. — ^United States v. Hartwell. 
Case No. 15,318; Same v. Hertz, Id. 15,357. 

The acts of a co-defendant are admissible 
to show the connection between him and the 
prisoner in the same offense. — United States v. 
Wilson, Case No. 16,730. 

Declarations and admissions of one charged 
with participation in the crime, made in the 
presence of the accused, and without contradic- 
tion by him, are inadmissible. — ^United States 
V- Matthews, Case No. 15,741b. 

The declarations of a person charged with the 
same offense as defendant in a separate indict- 
ment, made after the supposed accomplishment 
of the common purpose, are inadmissible. — 
United States v. White, Case No. 16,675. 

On a separate trial of one of three persons 
jointly indicated for murder, it is not competent 
I or him to give in evidence a conversation be- 
tween the other two, when they were alone, 
inculpating themselves, and exculpating him 
from all participation in the crime. — United 
States V. Douglass, Case No. 14,989. 
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§ 63. Acts and declarations of conspira- 
tors. 

AVhere the existence of the conspiracy, and 
defendant's connection therewith, are established 
by independent evidence, he is bound by the 
acts and declarations of his co-conspirators. — 
United States v. Goldberg, Case No. 15,223. 

Though not done or made in the presence of 
each other. — United States t. Hamilton, Case 
No, 15,288; Same t. ilcKee, Id. 15,686. 

Upon prima facie proof of a conspiracy, the 
acts and declarations of each conspirator are 
admissible "upon tiie trial of any one of them. — 
United States t. Stevens, Case No. 16,392. 

And the statements of those implicated, 
though not included in the indictment, are evi- 
dence.— United States V. Cole, Case No. 14,832. 

In determining whether there is sufficient evi- 
dence of conspiracy to warrant the admission, 
against defendant, of the acts and declarations 
of alleged conspirators, the uncorroborated tes- 
timony of self-confessed accomplices and mem- 
bers of the conspiracy cannot he rejected. — 
United States v. McKee, Case No. 15,685. 

Where a conspiracy to defraud the revenues 
has been proved, and there is evidence con- 
necting the defendant therewith, and one coi^- 
spirator has testified that he gave moneys re- 
alized by the conspiracy to a co-conspirator 
weekly, it is competent to show, by such wit- 
ness, what directions he gave as to paying the 
money to defendant.— United States v. McKee, 
Case No. 15,685. 

The subsequent declarations of such co-con- 
spirator as to what he did with such moneys 
were admissible as part of the res gestae, but 
not to connect defendant with the conspira,(?y, 
and should be disregarded by the jury unless 
such connection be proved by evidence aliunde. 
—United States v. McKee, Case No. 15,685. 

Acts or declarations of a witness who was 
assumed to be a guil<7 agent, but not made in 
furthefrance of the purposes of the crime for 
which defendant stands accused, cannot affect 
the defendant directly. — United States v. Gardi- 
ner, Case No. 15,186a. 

The declarations of conspirators are not ad- 
missible, of themselves, to connect a third per- 
son with the conspiracy; but where such third 
person is shown to be a member of the con- 
spiracy, such declarations are admissible against 
him. — United States v. Babcock, Case No. 14,- 
487; Same v. McKee, Id. 15,686. 

A letter speaking of smuggling operations, 
written by a guilty person after discovery of 
his guilt, held admissible, where there was evi- 
dence to show the connection of the addressee 
and a person mentioned therein and the writer 
in the conspiracy.— United States v. Graff, Case 
No. 15,244. 

Conspirators are competent witnesses, and are 
compellable to testify by either party; but 
their testimony is to he received with extreme 
caution, and the jury should not convict upon 
it alone, unless tiey are most positively con- 
vinced of its truth. — ^United States v. McKee, 
Case No. 15,686. 

The jury must be first satisfied of a com- 
mon design, confederation, and purpose, before 
the acts and declarations of one participating 
are competent evidence against a confederate 
to prove the scope and purpose of the conspiracy. 
—United States v. Stevens, Case No. 16,392. 

In the case of a conspiracy made punishable 
by law, the entire acts of the conspirators in 
relation to the subject-matter, both before and 
after the doing of the thing which was the 
subject of the conspiracy, are admissible. — Unit- 
ed States Y. Cole, Case No. 14,832. But, see 
United States v. Hamilton, Case No. 15,288; 
In re Martin, Id. 9,151. 



§ 64. J)oc'aine]itaTy or parol evidence. 

A pardon granted by a governor of a state- 
under its great seal is evidence per se, with- 
out any further proof.- United States v, Wil- 
son, Case No. 16,730. 

A commitment not stating on its face any of- 
fense, although written on the back of a war- 
rant of arrest charging a felony, but not re- 
ferring to it, is not evidence of a commitment 
for felony. — United States v. Brown, Case No.. 
14,659. 

Letters written after the crime was commit- 
ted cannot be given in evidence as the act of a 
confederate. — United States, v. Gardiner, Case- 
No. 15,186a. 

Where, on an indictment for forging and de- 
livering bank notes, the forging of a large quan- 
tity, and the delivery of one note, are proved, 
evidence of the contents of the letter to an. 
accomplice from defendant on the subject of 
counterfeit notes, which the accomplice believed, 
had been lost, is admissible. — ^United States v.. 
Doebler, Case No. 14,977. 

Where a letter is in the hands of defendant,, 
it need not be produced, or notice given to de- 
fendant to produce it, before evidence is givenj 
of the contents of the answer.— United States- 
V. Doebler, Case No. 14,977. 

In a criminal case parol evidence is admissi- 
ble to explain the intention with which a deed, 
was made. — United States v. Thomas, Case No- 
16,474. • 

§ 65. Xbcpert testimony. 

Experts axe not allowed to give their opinions- 
on the question of sanity, where the facts are 
controverted; but counsel may put to them a 
state of facts, and ask their opinion thereon. — 
United States v. McGlue, Case No. 15,679. 

§ 66. Testimony of accomplices and co- 
defendants. 

It rests alone with the district attorney to 
determine whether the testimony of an accom- 
plice shall be received, and as to whether he has 
an equitable right to executive clemency. — Unit- 
ed States V.' Hartwell, Case No. 15,319. 

An accomplice may be used as a witness from\ 
the necessity of the case; and, if he acts ini 
good faith in giving testimony, the government is- 
bound in honor not to prosecute him further. — 
United States v. Lee, Case No. 15,588. 

If, in so testifying, he implicate himself, he- 
should be discharged, although the person against 
whom he testified was acquitted. — United States- 
-V. Lee, Case No. 15,588. 

An accomplice separately indicted is a com- 
petent witness in favor of or against a personi 
indicted for the offense. — United States v. Hen- 
ry, Case No. 15,351. 

But his testimony is not entitled to the same- 
weight as that of other witnesses.— United. 
States V. Troax, Case No, 16,540. 

The. evidence of an accomplice is to be re- 
ceived with great caution, and, in crimes in- 
volving great moral turpitude, must be corrob- 
orated by creditable testimony. — United States- 
V. Harries, Case No. 15,309. 

The jury may convict on the testimony of an- 
accomplice alone; but his testimony should be- 
corroborated in some parts, at least, by other- 
evidence. — United States v, Kessler, Case No. 
15,528. 

The evidence of an accomplice cannot be cor- 
roborated by his statements at anotiier time- 
unless it has heen impeached. — United States v. 
Wilson, Case No. 16,730. 

In joint indictments, one of defendants is not 
a competent -witness for another, unless he has- 
been acquitted.— United States v. Clements, Case- 
No. 14,817. 
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If persons jointly concerned in an assault and 
battery be separately'^indieted, but all tried to- 
gether, one may be a witness for the others. — 
United States v.' Hunter, Case No. 15,425. 

A person who stands indicted for treason 
along with defendant in another indictment not 
now trying is a competent witness for him in an 
indictment now trying, and in which such per- 
son is not included. — United States t. Hanway, 
Case No. 15,299. 

Where two persons are jointly indicted for 
robbery, and one is acquitted, and the other 
convicted, a new trial may be granted the lat- 
ter, on which the other may be examined as a 
witness.— United States v. Campbell, Case No. 
14,714. 

On a joint indictment of three persons for a 
riot, where one only is put upon trial, the oth- 
ers, who have forfeited their recognizances, can- 
not be examined as witnesses for him. — ^United 
States T. Rutherford, Case No. 16,210. 

See, also, post, §§ 79, 93. 

§ 67. Confessions — • Accomplices and co- 
defendants. , , 

The confessions of the principal are admissi- 
ble, on trial of accessories, to prove that he 
committed the offense.— United States v. Hart- 
well, Case No. 15,818. 

But the confessions of the principal are not 
admissible to prove the charge against the ac- 
cessories.— United States T. Hartwell, Case No. 
15,318. 

Where the accessory is jointly indicted with 
the principal, who pleads "Nolo contendere," 
the record of conviction of the principal is prima 
facie evidence of his guilt at the trial of the 
other defendant, and his confessions are ad- 
missible to show that he was rightfully con- 
victed.— United States V. Hartwell, Case No. 
15,318. 

§ 68. TMrd person. 

Evidence that another person confessed him- 
self to be the guilty person is inadmissible.— 
United States v. McMahon, Case No. 15,699; 
Same v. ililler. Id. 15,773. 
See, also, post, §§ 78, 93. 

§ 69. ^-— Made under oatL.. 

A confession of a prisoner, taken upon oath, 
7ield inadmissible against him upon the trial.— 
United States v. Bascadore, Case No. 14,536; 
Same v. Duffy, Id. 14,998. 

When not made under oath, confessions of 
the accused are admissible in evidence, al- 
though the proof that the crime has been com- 
mitted is not independent of the confession ple- 
na rv. — United States v. Williams, Case No. 16,- 
707' 

A voluntary confession made by the prisoner 
on his preliminary examination may be received 
in corroboration of matters already testified to 
bv two witnesses; but, as to matters not thus 
testified to, it must be disregarded.- Case of 
Fries, Case No. 5,126. 

g 70. ^— Made under influence of hope 
or fear. 

Under an indictment for receiving stolen 
goods, statements by the prisoner to one who 
visited him in the watch house that he had re- 
ceived the goods, that he had better tell the 
truth, and disclosing where the goods could be 
found, held voluntary and admissible. — Lucasey 
V. United States, Case No. 8,588a. 

A confession made under the influence of hope 
or fear is inadmissible. — ^United States v. 
Charles, Case No. 14,786; Same v. Pumphreys, 
Id. 16,097; Same v. Pocklington, Id. 16,060; 
Same v. Cooper, Id. 14,864; Same v. Nott, Id. 
15,900. 

But facts discovered in consequence thereof 
are admissible.— United States v. Hunter, Case 
No. 15,424. 



While a confession made upon promise of fa- 
vor is not admissible, the fact that the prisoner 
went to the place where the property was secret- 
ed, and identified it, is admissible. — United States 
V. Richard, Case No. 16,154, 

It is not proper to ask a witness on cross-ex- 
amination to explain how, or by what influence, 
he expected to induce the prisoner to confess, 
when he asked permission to take the prisoner 
to a private room. But he may be asked what in- 
fluences he had to obtain a eonfession.-^White v. 
United States, Case No. 17,558. 

§ 71. Confessions made after tlxose 

indnced by improper methods. 

Where confessions are once induced by im- 
proper influences, subsequent voluntary confes- 
sions are inadmissible, unless the prior improper 
influence was removed. — ^United States v. Coop- 
er, Case No. 14,864; Same v. Charles, Id. 14,786. 

Confession made on preliminary hearing by a 
prisoner previously cautioned by the magistrate 
is inadmissible, where, 42 hours before, he had 
confessed to one of the magistrate's oflBcers, un- 
der the influence of false promises. — ^United 
States V. Chapman, Case No. 14,783. 

If a prisoner confess to one larceny upon the 
promises of an ofiicer, and afterwards, without 
any threat or promise, confess a different larceny 
before the magistrate, the latter confession is 
admissible. — United States v. Kurtz, Case No. 
15,547. 

§ 72. ^Evidence at preliminary examina- 
tion or former trial. 

The examination of a witness before an ex- 
amining court, where the witness has since died, 
is competent evidence upon the trial of the party 
for the same offense. — United States v. Penu, 
Case No. 16,025; Same v. Macomb, Id. 15,702. 

It is sufiicient in such case to prove substan- 
tially all that the deceased witness testified on 
the particular subject of inquiry. — United States 
V. Macomb, Case No. 15,702. 

The rule that the testimony of a deceased 
witness may be given in evidence on a second 
trial between the same parties does not apply 
to a criminal case. — United States v. Sterland, 
Case No. 16,387. 

5 73. "Weight and sufficiency — Reasona- 
hle doubt. 

"Beyond a reasonable doubt," as applied to 
the measure of proof, defined by Dillon, 0. J. — 
United States v. Babcock, Case No. 14,487. 

A "reasonable doubt" must be a doubt for 
which a reason can be given, but need not be 
suflicient to convince another, but such as may 
properly influence a juror; — United States v. 
Butier, Case No. 14,700; Same v, Stevens, Id. 
16,392. 

A reasonable doubt is a doubt founded on 
the consideration of all the circumstances and 
evidence, and not on mere conjecture or specu- 
lation. — United States v. Knowles, Case No. 
15,540; Same v. Fouike, Id. 15.143. 

The reasonable doubt which should lead to 
an acquittal should be founded on something 
in the case as disclosed by the testimony which 
leaves in the mind a rational uncertainty as to 
guilt, not removed by any other matter in the 
testimony.— United States v. Gleason, Case No. 
15.216. 

§ 74, — i Circumstantial evidence. 

Rules laid down by Dillon, 0. J., where the 
evidence tending to show guilt is wholly oir- 
cumstantial. — United States v. Babcock, Case 
No. 14,487. 

The circumstances relied upon to establish 
guilt ought to be so strong as to leave no doubt 
and consistent with themselves, each circum- 
stance tending to establish guilt — ^United States 
V. Vanranst, Case No. 16,608. 

In a case of circumstantial evidence the jury 
must find the circumstances to be satisfactorily 
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proved as facts, and that those facts clearly 
and unequivocally imply the guilt of the ac- 
cused, and cannot be reasonably reconciled with 
any hypothesis of his innocence.— United States 
V. Douglass, Case No. 14,989. 

§ 75. Good character of accused. 

Previous good life and character are entitled 
to consideration when the jury are in doubt. — 
United States v. Knowles, Case No. 15,540; 
Same v. Emerson, Id. 15,051. 

But when the jury have no doubt on the ques- 
tion of guilt, they cannot take into considera- 
tion proof of defendant's good character. — Uiiit- 
ed States v. Allen, Case No. 14,432. 

See, also, ante, % 55. 

§76. AHbi. 

The jury must consider the evidence in rela- 
tion to an alibi, and give it whatever weight 
they think it deserves.— United States v. Wil- 
liams, Case No. 16,722. 

§ 77. —— Insanity. 

Where there is conflicting testimony on the 
question of the sanity of the prisoner, he is 
entitled to the benefit of a reasonable doubL — 
United States v. Sickles, Case No. 16,287a. 

§78. — Confessions. 

Evidence of verbal confessions is to be re- 
ceived with the greatest eaution.^United States 
v. Montgomery, Case No. 15,800. 

The whole confession must be given in evi- 
dence if any part is given, but the jury is not 
bound to accept it all as true. — ^United States 
V. Prior, Case No. 1G,092; Same v. Smith, Id. 
lG.342a. 

See, also, ante, § 67. 

§ 79. Testimony of accomplice. 

The uncorroborated evidence of a single ac- 
complice is not sufficient to support a convic- 
tion.— United States V. Blaisdell, Case No, 14,- 
608. 

See, also, ante, § 66. 

Xr. TIME or TRIAL AND CONTIN- 
TTANGE. 

§ 80. Time of trial. 

Where-the jury has been discharged on fail- 
ure to agree, the case may be tried again at 
the same term. — ^United States v. White, Case 
No. 16,675. 

Criminal cases pending at a regular session 
cannot be continued to a special session held for 
the trial of crimes, nor can any order be made 
therein at such session. — ^United States v. Mil- 
burn, Case No. 15,766. 

§ 81. Riglit to discharge for delay. 

A prisoner is not entitled to be discharged be- 
cause he is not indicted at the first term of the 
court, or the grand jury has ignored the bill. — 
United States v. Bates, Case No. 14,544. 

Where the government is not diligent in pro- 
ducing its testimony, the prisoner should be 
discharged.— United States y. Worms, Case No. 
16,765. 

§ 8S. Continnance. 

Omission of defendant in a criminal case to 
employ compulsory process for his witnesses 
will not deprive him of a continuance if his 
witnesses be absent, but will justify the court 
in imposing terms.— United States v. Moore, 
Case No. 15,805. 

Prosecutor required to make aflSdavit that 
he could not, in his opinion, safely proceed to 
trial without the attendance of a witness, on 
the ground of whose absence a postponement 
was asked.— United States v. Frink, Case No. 
15,171. 
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Where the execution of a commission to ex- 
amine witnesses has been pr&vented by the 
acts or omission of the prosecutor or his agents, 
defendant is entitled to a continuance, even 
if he be guilty of laches in taking otit the com- 
mission. — ^United States v. Duane, Case No. 14,- 
996. 

A continuance will be allowed to obtain the 
testimony of a material witness, then abroad, 
but resident here, who has declared that he 
will return witliin two weeks. — United States v. 
Workman, Case No. 16,764. 

The absence of a witness who could testify 
that he heard another man confess that he had 
stolen the property in question is no ground 
for a continuance of a prosecution for larceny, 
—United States y. Toms, Case No. 16,532. 

The court will not postpone a criminal trial 
on the ground of the absence of witne'sses, un- 
less the evidence to be given by such witnesses 
IS pertinent to the issue, and tie witnesses are 
material. — ^United States v. Smith, Case No. 16,- 
342. 

In the case of felony the prisoner is entitled, 
after being furnished with the names of the 
witnesses against him, to a reasonable time in 
which to bring testimony from the counties in 
which such witnesses live. — ^United States v. 
Stewart, Case No. 16,401. 

A criminal trial will not be postponed to en- 
able defendant to obtain evidence which would 
have an influence upon the mind of the court 
in mitigation of punishment, but which is not 
legally admissible before a jury. — ^United States 
v. Smith, Case No. 16,342. 

The affidavit for the continuance on the 
ground of the absence of witnesses residing out 
of the district must particularly set forth in 
what matters their testimony is material. — 
United States v. Smith, Case No. 16,342. 

Proper practice where a postponement is 
desired by plaintiff for the purpose of obtaining 
testimony of new witnesses. — United States v. 
Stevenson, Case No. 16.398. 

The probability that difficult and important 
questions of law will arise will not ordinarily 
justify the postponement of the trial, so as t(j 
await the holding of the court by two judges, 
wili a view to a certificate of division of 
opinion,— United* States v. FuUerton, Case No. 
15,175. 

Criminal cases pending at a regular session 
cannot be continued to a special session held 
for the trial of crimes, nor can any order be 
made therein at such session. — United States v. 
Milburn, Case No. 15,765. 

A trial is in progress, in the meaning of Kev. 
St. § 746, so as to authorize proceeding therein 
after the day fised for the end of the term, 
when several jurors have been called, and three 
accepted and sworn, on the last day of the term. 
— ^United States v. Loughery, Case No. 15,631. 

If the prosecuting attorney fail to enter a 
nolle prosequi, the court will continue the case 
until a pardon can be procured. — ^United States 
V. Lee, Case No. 15,588. 

It is not a sufficient ground for a delay of the 
trial of a capital case that the party wishes to 
procure papers from a foreign country, since 
the court cannot issue process which will be 
effectual in procuring such papers. — United 
States V. Gibert, Case No. 15,204. 

It is no cause for a continuance that defend- 
ant has not been furnished with a copy of the 
indictment and a list of the jurors, if he has 
not applied for them. — United States v. Shive, 
Case No. 16,278. 

The court has power to discharge the jury, 
even in capital cases, whenever it is necessary 
for the purposes of justice. — ^United States v. 
Coolidge, Case No. 14,858- 
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See, also, ante, §§ 15-24, 38, 42, 43. 
Right to trial by jury, see "Jury," §§ 3, 4. 

§ 83. Preliminary proceedings^Serviee 
of copy of indictment or infor- 
mation. 

In capital cases the prisoner is entitled to a 
copy of the indictment, to be delivered to him 
two entire days before his arraignment. — ^United 
States V. Dow, Case No. 14,990; Same v. Cur- 
tis, Id. 14,905. 

Upon a prosecution under Act March 3, 1823 
(3 Stat. 771), for knowingly transmitting false 
' papers to the pension oifRce, a prisoner is not 
entitled to have a copy of the indictment fur- 
nished to him at the expense of the government. 
— United States v. Bickfoi-d, Case No. 14,591. 

The omission of the words "A true bill" on the 
copy of the indictment furnished defendant is 
waived where the prisoner makes no objection 
on that ground. — ^United States v. Cornell, Case 
No. 14,868. 

A copy of the caption of the indictment must 
be delivered to the prisoner, along with the in- 
dictment, of which it naturally forms a part. — 
United States v. Insurgents, Case No. 15,443. 

§ 84. Service of list of "witnesses 

and jurors. 

In cases not capital, the district attorney is 
not bound to furnish defendant with tie names 
of the prosecutoL' and Avitnesses. — United States 
V. Butler, Case No. 14,700. 

Where there has been no preliminary exam- 
ination, it is within the discretion of the court 
to order a list of the witnesses sworn before 
the grand jury to be furnished the accused. — 
United States v. Southmayd, Case No. 16,361. 

Act April 30, 1790, § 28, which requires a list 
of the witnesses to be delivered to the prisoner 
three days before the trial, is confined to trea- 
son.— United States V. Wood, Case No. 16,756. 

In capital cases the prisoner is entitled to a 
list of the jury, with their residences, to be 
delivered to him two entire days before his ar- 
raignment.— United States V. Dow, Case No. 
14,990; Same v. CurUs, Id. 14,905. 

The arraignment is to be regarded as the com- 
mencement of the trial, and the day of delivery 
and the day of the arraignment are not com- 
puted in the time. Act April 30, 1790, c. 38, 
§ 28.— United States v. Dow, Case No. 14,990; 
Same v. Curtis, Id. 14,905. 

The lists of jurors furnished to the prisoner 
should designate their abode by the township; 
and a description of their residence merely - as 
within the state is insufficient. — United States 
V. Insurgents, Case No. 15,443, 

§ 85. — — FumisMng of minntes of pro- 
ceedings before grand jury. 

The accused is not entitled to the minntes of 
the proceedings before the grand jury, nor, in 
the absence of strong reasons to the contrary, 
should they be furnished him. — ^United States v. 
Southmayd, Case No. 16,361. 

§ 86. Presence of accused. 

Trials for misdemeanors may be had, after 
service of summons upon the accused, witiiout 
his actual presence in court, especially if he be 
represented by counsel, — ^United States v. Shep- 
herd, Case No. 16,274; Same v. Leckie, Id. 15,- 
583; Same v. Mayo, Id. 15,754. 

If the accused escape from custody after the 
trial is commenced, it may proceed in his ab- 
sence. — United States v. Loughery, Case No. 15,- 
631. 

A prisoner on trial for perjury, who persists 
in interrupting the district attorney during his 
opening address, may be removed from the court 
room during such address. — United States v. 
Davis, Case No. 14,923. 



§ 87. Trial of joint defendants. 

_Where several persons are included in one in- 
dictment, it is in the court's discretion to try 
them separately or together. — United States v. 
Davidson, Case No. 14,922; Same v. Giber t. Id. 
15,204; Same v. Kelly, Id. 15,516; Same v. 
Matthews, Id. 15,741b; Same v. White. Id. IG.- 
682; Same v. Wilson, Id. 16,730. CONTRA, 
see United States v. Sharp, Case No. 16,264. 

Separate trials will not be granted in the case 
of persons jointly indicted to enable one to have 
the benefit of the testimony of the others, as 
they are not competent witnesses for each olhoi-. 
—United States v. Collyer, Case No. 14.838: 
Same v. Gibert, Id. 15,204. 

Proper location of the prisoners within tho 
bar, where there were 12 in number.- United 
States V. Gibert, Case No. 15,204. 

§ 88. Iteception of evidence — Order and 
time of admission. 

After the case and arguments were closed, 
the prosecution was allowed to introduce records 
and explanations thereof by the town clerk to 
show a conveyance of the locus of the crime as 
alfecting the jurisdiction of the court. Hchl. 
that it was not an abuse of discretion to refuse 
to allow defendant to introduce evidence in re- 
spect to the incidents immediately preceding the 
orhne.— United States v. Cornell, Case No. 14,- 
868. 

In rebuttal of evidence of acts, conduct, and 
declarations of the accused to show insanity, 
the prosecution may offer evidence of other acts, 
conduct, or declarations to show sanity.— United 
States V. Holmes, Case No. 15,382, 

A witness was produced by defendant in re- 
buttal after the prosecution had failed to call 
him at defendant's request. Held no error.— 
United States v. Bennett, Case No. 14,572. 

After a witness has been once esamint^. it 
is discretionary with the court to permit him 
to be examined again as to new matter. — Unit- 
ed States V. Wilson, Case No. 16,730. 

§ 89. — ^ Necessity of calling -witnesses. 

A witness whose name is on the back of the 
indictment need not be called by the prosecution 
if not material. — United States v. Dowden, Case 
No. 14,990a. 

§90. ^— - Separation of ivitnesses and 
exclusion from court room. 

The court may order certain witnesses to be 
removed while others are testifying, but it will 
not require them to be kept separate. — United 
States V. Vnnte, Case No. 16,675. 

The court will not order witnesses for tho 
prosecution to be sent out of the room after 
they have been examined, and while the prison- 
er's witnesses are under examination. — United 
States V. Woods, Case No, 16,760. 

A witness ordered to be taken out of court 
during the examination of other witnesses, who 
remains in court in violation of the order, will 
not be permitted to be examined. — ^United States 
V. Woods, Case No. 16,760. 

§ 91. Arguments of counsel. 

In all criminal prosecutions the attorney for 
the government upon the general issue has the 
right to close, — ^United States v. Bates, Case No. 
14,543. 

In a capital case the junior counsel has a 
right, in opening, to argue at length the law 
and the facts, but ordinarily only one counsel 
has a right to close.— United States v. Mingo, 
Case No. 15,781. 

Practice of abusing -witnesses and attacking 
absent persons by counsel, in arguments to the 
jury, commented on.^United States v. Robbins, 
Case No. 16,170. 

Counsel will be permitted to argue before the 
jury questions of law not involved in the in- 
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struction asked and submitted to the court- 
United States V. "Watkins, Case No. 16,649- 

Counsel will not be allowed to argue to the 
jury a point of law which has been decided by 
the court.— United States t. Cottom, Case No. 
14,873; Same v. Fenwick, Id. 15,086; Same x. 
StoclTrt'ell, Id. 16,405; Yirginia t. Zimmerman, 
Id. 16,968. 

Counsel will not be permitted to argue to the 
jury questions as to the constitutionality of the 
law under which the indictment is found. — ^Unit- 
ed States V. Callender, Case No. 14,709. 

And the court may require that the constitu- 
tionality of the act on which the indictment is 
founded shall be argued to the court, instead of 
the jury.— United States v. Kiley, Case No. 16,- 
164. 

§ 92. Motion to strilse out evidence. 

Testimony legal in form, pertinent to the issue, 
and received without objection, cannot after- 
wards be stricken out by the court merely be- 
cause the foundation for its admission by pre- 
liminary inquiry has not been made. — United 
States T. Holmes, Case No. 15,382. 

§ 93. Province of court and jury. 

Under the constitution and laws of the Unit- 
ed States, the jury in a criminal case are not 
the judges of the law. They, are to take the 
law from the court, and apply it to the facts 
which they find from the evidence. — United 
States V. Morris, Case No. 15,815; Same v. 
Battiste, Id. 14,545; Same v. Riley, Id. 16,164. 
But see United States v. <3reattiouse, Case No. 
15,254; Same v. Wilson, Id. 16,730. 

The right of the jury to decide the law as well 
as the facts results only from their power to 
find a general verdict. — ^United States v. Stock- 
well, Case No. 16,405, 

Whether the accused, in making confessions 
before the finding of the indictment, believed 
himself to be speaking under oath of not, is a 
question of fact for lie jury.— United States v. 
Williams, Case No. 16,707. 

The question whether one fact can be in- 
ferred from another is a question of law, to be 
decided by the court.— United States v. Stock- 
well, Case No. 16,405. 

The court cannot declare, as matter of law, 
that the declarations of self-confessed accom- 
plices and members of a conspiracy are unworthy 
of belief unless corroborated. The credibilit>' 
of such testimony is lor the jury, under the ad- 
vice and direction of the court.— United States 
V. McKee, Case No. 15,685. 

Questions of jurisdiction ordinarily belong to 
the court as matters of law, but, where the ju- 
risdiction, depends upon facts to be found by the 
jury, the latter may, under the direction of the 
court as to matters of Jaiy^ affirm, through "titie 
medium of a general verdict, Tvhether there is 
or is not ju^risdictton.— United States v. Sanders, 
Case Ko. 16,220. 

On the trial of an indictment it is the duty of 
the court to direct a verdict of guilty whenever 
the facts constituting the guilt are undisputed.— 
United States t. Anthony, Case No. 14,459. 

Where the court Is of the opinion that the 
evidence is not sufficient to warrant a convic- 
tion, it should direct an aeqnittal. — ^United States 
V. Tullerton, Case No. 15,176. 

An accomplice being a competent witness, it 
is not erroneous for the court to direct a jury 
to £nd a verdict upon his uncorroborated evi- 
dence, if they believe him. — Steinham v. United 
States, Case No. 13,355. 

§ 94. Jnstructions. 

It is the duty of the court, when requested, to 
declare the law; but the jury are not bound 
to conform thereto, having the right to decide 
both the law and the facts.— United States v. 
Hodges, Case No. 15,374. 



It is error to instruct the jury that the evi- 
dence is sufficient to convict defendant.— Unit- 
ed States V. Fenwick, Case No. 15,087. 

§ 95. Hcqnests for instructions. 

In capital, cases, counsel should state the 
points of law on which they wish instructions 
to the jury, at some time before the charge is 
given, that the court may have time to examine 
and Consider them. — United States v. Gibert, 
Case No. 15.204. 

§■96. Custody, conduct, and deHTjera- 
tions of jury. 

If a jury, after having retired to consider 
their verdict, return into court to re-examine a 
witness, neither party will be permitted to ask 
any question of the witness, nor to make any 
motion to the court in the presence of the jury. 
—Yirginia v. Zimmerman, Case No. 16,968. 

It is improper, after the jury have retired, to 
give an instruction upon a question not asked 
by them.— United States v. White, Case No. 
16,677. 

During a trial for a capital ofEense. the jury, 
after the adjournment from day to day, previ- 
ous to the charge, may take refi-esbments, but 
not afterwards.— IJnited States v. Haskell, Case 
No. 15,321. . 

Permitting the jury in a capital case to read 
the newspapers after all matter relating to the 
trial had been cut out, Itcld an irregularity, but 
not sufficient to justify setting aside the verdict 
—United States v. Gibert Case No. 15,204. 

In a case where a jury declared that they 
could not agree after being kept in consulta.- 
tion several days, the judge gave them a bind- 
ing instruction to bring in a verdict of guilty. — 
In re Wiltbank, Case No. 17,855. 

After the "jury has been out a long time with- 
out any probability of agreeing in a case of mis- 
demeanor, they may be discharged without de- 
fendant's consent. — United States v. Watldns, 
Case No. 16,649. 

The jury having been discharged after being 
out only about four hours and reporting that 
they were equally divided and could not agree, 
the court was divided on the question whether 
the discharge was justifiable under the circum- 
stances.— United States V. Perez, Case No. 16.- 
033. 

§ 97. Verdict — Sufficiency in general. 

When the facts found by a verdict neither 
establish nor are inconsistent with the guilt or 
innocence of defendant, there is no verdict. — 
United States v. Watkins, Case No. 16,649. 

A verdict against the law, if in favor of de- 
fendant, is as conclusive and effectual as if it 
were according to law.— Stettinius v. United 
States, Case No. 13,387. 

A verdict: "We, of the jury, say that A. 
B, is not proved to be gmlty under liiis indict- 
ment by any evidence submitted to us. We 
therefore find him not guilty,"— is, in effect, a 
verdict of not guilty, and will be so entered on 
the record.— United States v. Burr, Case No, 
14,693. 

A verdict of "not guilty upon the plea of 
limitations, more than two years having elapsed 
from the committing of the ofEense to the find- 
ing of the indictment,", is argumentative, and 
bad.— United, States v. White, Case No. 16,675. 

Where the jury bring in a verdict not an- 
swering to "the whole matter in issue, the court, 
without recording it, will inform the jury liat 
they may letire, and reconsider their verdict. — 
United States v. Watkins, Case No. 16,649. 

S 98. — — Several counts. 

The court may irermit discontinuance of a 
count upon which the jury have omitted to 
find; but the verdict cannot be amended, as in 
case of special verdict, by entering not guilty 
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on such count. — United States t. Keen, Case 
No. 15,510. 

Da a general verdict of guilty, the evidence 
will be applied to any sufHeient count, and the 
remaining counts will be wholly disregarded. — 
United States v. Ivnapp, Case No. 15,538; 
Same v. Potter, Id. 16,078; Same v. Dustin, 
Id. 15,011; Same v. Burroughs, Id. 14,695. 

"Where there are two or more counts upon 
distinct offenses, or upon different statements 
of the same offense, the jury may find a verdict 
upon any or all of such counts; and where they 
disagree upon any count, they may be dischar- 
ged as to that, and it will stand for retrial. — 
United States v. Davenport, Case No. 14,920. 

Where an indictment describes in different 
counts different offenses, of different grades and 
punishments, implied from the same transac- 
tion, and the verdict is guilty of the last count 
only, judgment may properly be rendered on 
the verdict. — United States v. Stetson, Case 
No. 16,390. 

An indictment in which there is a joinder of 
offenses or offenders, so far as the jury are 
concerned, is to be considered a several one as 
to each of such offenses or offenders. — United 
States V. Davenport, Case No. 14,920. 

§ 99. PolUng JTu-y. 

Where a sealed verdict is brought in by con- 
sent of the parties, the court will not permit 
the jury to be questioned as to their finding, but 
will order them to be polled. — ^United States v. 
Potter, Case No. 16,077. 

Where it is agreed that a sealed verdict shall 
be delivered, defendant has no right to have the 
jury polled when it is read. — United States v. 
Bridges, Case No. 14.644. 

XIH. MOTIONS FOR NEW THIAIi 
AND IN ARREST. 

§ 100. PoTTcr to grant ne-w trials. 

Quaere, if congress may invest the federal 
courts with power to grant new trials in all 
criminal eases, capital or otherwise. — United 
States V. Gibert, Case No. 15,204. 

The federal circuit courts may grant new 
trials in criminal cases, on defendant's ap- 
plication, after conviction by the jury. — United 
States V. Keen, Case No. 15,510; Same v. Ma- 
comb, Id. 15,702. 

Circuit courts of the United States have 
power to grant new trials after conviction, both 
in misdemeanors, and felonies. — United States 
V. Williams, Case No. 16,707; Same v. Conner, 
Id. 14,847. But see United States v. Gibert, 
Case No. 15,204. 

Independent of the express prohibition of the 
constitution, there can be no new trial in a 
capital case after a regular trial had upon a 
good indictment. — ^United States v. Gibert, Case 
No. 15,204. 

The court has power in criminal, as in civil, 
cases, to grant a new trial; but the new trial 
can only be granted in favor of the prisoner, 
and not to his prejudice. — Case of Fries, Case 
No. 5,126. 

§ 101. Grounds for ne-tv trial. 

Alleged error, without prejudice, is no ground 
for new trial. — United States v. Hudson, Case 
No. 15,412; Same v. Martin, Id. 15,729, 15,731, 

A new trial for failure of the evidence to sus- 
tain a particular allegation should not be grant- 
ed unless it appears that the objection was 
made at the trial in a manner to attract atten- 
tion. — United States v. Jenther, Case No. 15,- 
476. 

The verdict will not be set aside in the ease 
of a misdemeanor, where the court, in the ab- 
sence of the prisoner, directed that a sealed 
verdict might be delivered, where the jury, on 



being polled, stated that the sealed verdict was 
their verdict.— United States v. Bennett, Case 
No. 14,571. 

It is ground of new trial that the court sub- 
mits as a question of fact to the jury a material 
fact, where the case was tried upon the as- 
sumption that such fact was admitted. — ^United 
States V. Smidth, Case No. 16,316a. 

Where the government has so conducted the 
trial that defendant is entitled to take certain 
facts as admitted, and does not offer evidence 
thereon, he is entitled to a new trial, where 
such facts are subsequently left to the jury, — 
United States v. Smith, Case No. 16,320. 

It is no ground of new trial that the jury, 
after retirement, were furnished with several 
city directories, where it appears that they were 
recalled, and directed by the court to wholly 
disregard any information derived therefrom. — 
United States v, Horn, Case No. 15,389. 

The mere fact that jurors purchased copies 
of newspapers containing editorial comments 
on the trial, which they had been forbidden 
by the court to read, held no ground for a new 
trial, where there was no proof that they read 
them.— United States v. McKee, Case No. 15,- 
683. 

A new trial should be granted where it ap- 
pears that one of the jurors, before the trial, 
had used expressions to the effect that the 
prisoners ought to be hung, and that the com- 
munity would not be safe unless they were 
hung.— Case of Fries, Case No. 5,126. 

The fact that members of the jury indulged 
in intoxicating liquors with consent of defend- 
ant's counsel is no ground of new trial unless 
the indulgence was grossly abused, or operated 
injuriously to the prisoners, — United States v. 
Gibert, Case No. 15,204. 

A new trial will be granted where the jury 
took to their room the coroner's inquest and 
depositions without defendant's consent. — ^Unit- 
ed States V. Clarke, Case No. 14,810. 

A verdict will not be set aside because a 
juror, during the trial, indiscreetly made a re- 
mark out of court, where the same showed no 
bias, but only the impressions received from the 
evidence. — United States v. Swett, Case No. 
16,427. 

The fact that one of the jurors was asleep 
during part of a trial, where known to the 
defendant at the time, is no ground for new 
trial, where first brought forward after the 
verdict. — United States v, Boyden, Case No. 
14,632. 

A correct verdict should never be set aside 
because of supposed or actual errors in the 
process by which it was reached. — United 
States V, Mathoit, Case No. 15,740. 

A new trial will not be granted for miscon- 
duct of a juror in which the applicant partici- 
pated. — ^United States v. Salentine, Case No. 
16,213. 

It is no ground of exception that jurors were 
set aside because they were Quakers, without 
objection being made by either party, and upon 
their mere statement that they were such. — 
United States v, Cornell, Case No. 14,868, 

The fact that a juror was not warned to at- 
tend as directed by the statute is no ground 
of exception where he is regularly drawn, and 
attends the court,- United States v, Cornell, 
Case No, 14,868, 

Nothing that is a cause of challenge to a juror 
before verdict can be used to set aside a ver- 
dict-United States V. Baker, Case No. 14,499. 

The fact that one of the jurors in a criminal 
trial was deaf, though defendant was ignorant 
thereof, is no ground of setting aside the ver- 
dict.— United States V. Baker, Case No. 14,499. 
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A new trial will not be granted on the ground 
of surprise unless it appear that such surprise 
is in no degree attributable to the negligence 
of the applicant.— United States v. Smith, Case 
No. 16,341. 

A new trial will not be granted merely be- 
cause counsel have been indulged in too great 
latitude in arguing as to the inferences to be 
drawn from the evidence.— United States v. 
Flowery, Case No. 15,122. 

A new trial will not be granted as for newly- 
discovered evidence, in order that defendant 
may avail himself of the testimony of persons 
jointly indicted with him, who were acquitted. 
—Lander v. United States, Case No. 8,039; 
United States v. Gibert, Id. 15,204. 

Newly-discovered evidence impeaching the cred- 
ibility of one of the witnesses is no ground for a 
new trial.— United States v. Potter, Case ISo. 
16,077. 

The newly-discovered evidence must have 
come to the knowledge of the party since tbe 
trial, and must be so material that it would 
probably produce a diflcerent result.— United 
States V. Smith, Case No. 16,341. 

§ 102. Hearing and determination. 

On motion for new trial afladavits of jurors 
cannot be received to impeach their own verdict. 
—United States v. Clements, Case No. 14,817. 

On a question whether a juror had, before the 
trial, and contrary to his sworn statement on 
his voir dire, expressed an opinion of the pris- 
oner's guilt, the court may receive affidavits, 
and also require the principal witnesses to be 
orally examined before it.- United States v. 
McKee, Case No. 15,683. 

The burden rests upon the party charging 
misconduct of a juror during a trial to- prove it. 
—United States v. Swett, Case No. 16,427. 

After a sentence of an imprisonment has been 
in part executed, a new trial will not be granted, 
though moved for at the same term.— United 
States V. Hastings, Case No. 15,323. 

§ 103. Motion in arrest of judgment. 

A motion for a new trial is too late after the 
case has gone to the supreme court on a certifi- 
cate of a division of opinion on a motion in 
arrest of judgment.— United States v. Simmons, 
Case No. 16,289. 

The court, in a capital case, arrested judg- 
ment on its own motion, for want of jurisdic- 
tion, and directed that the prisoner be turned 
over to the state authorities.— United States v. 
Sa-Coo-Da-Cot, Case No. 16,212. 

The judgment will be arrested where, upon a 
special verdict, it does not appear that the of- 
fense was committed before the filing of the in- 
formation.— Virginia V. Leap, Case No. 16,964. 

It is not sufficient ground of arrest of judg- 
ment that it appears upon the face of the in- 
dictment and the record that the indictment 
was not found within the time of limitation.— 
United States v. White, Case No. 16,675. 

The pendency of another indictment against 
defendant for the same offense is no ground for 
arresting the judgment.— United States v. Her- 
bert, Case No. 15,354. 

The failure to read the indictment to the pris- 
oner or to the jury, where its reading is not de- 
manded by him, is no ground for a motion in 
arrest of judgment.— United States v. Bickford, 
Case No. 14,591. 

The want of 'the name of a prosecutor written 
on the indictment is not a ground of arrest.— 
United States v. Turley, Case No. 16,546; Same 
V. Singleton, Id. 16,293; Same v. Jamesson, Id. 
15,466; Same v. Lloyd, Id. 15,615. 

A conclusion in the plural, where there is but 
.'me prohibitory act, is not ground for motion in 



arrest of judgment.— United States v. Trout, 
Case No. 16,542. 

The judgment will be arrested where an in- 
dictment against a pension agent for withhold- 
ing a pension alleges that minor children were 
the pensioners, and that the pension was with- 
held from another person as their guardian. — 
United States v. Chaffee, Case No. 14,771. 

The court will not stop the trial on the 
ground that the proof does not show a ease 
clearly within the indictment, but will leave the 
prisoners to their remedy by motion in arrest 
of judgment.— United States v, Davis, Case No. 
14,931. 

Upon a motion in arrest of judgment the court 
will presume that everything which was nec- 
essary to support the verdict and could be proved 
under the issue was proved to the satisfaction 
of the jury.- United States v. White, Case No. 
16,676. . 

After conviction, a motion in arrest of judg- 
ment will not be decided where defendant has 
forfeited his recognizance, and does not appear 
in person.— United States v. Erskine, Case No. 
15,057; Same v, Askins, Id. 14,471. 

The objection that the district in which sea- 
men indicted for endeavoring to make a nautiny 
and revolt were tried was not the district in 
which they were first brought and apprehended 
cannot be taken for the first time on motion in 
arrest of judcment— United States v. Crawford, 
Case No. 14,890. 
See, also, post, § 109. 

XIV. JUDGMENT, SENTENCE, AND 
FINAI. COMMITMENT. 

See "Bigamy"; -Oommon Scold," § 3; "Disturb- 
ance of Public Assemblage," § 2; ^'Embezzle- 
ment," § 5; "Homicide," § 10; "Larceny," § 
13; ^'Perjury," § 10; "Rape," § 3; "Kiot," 
§ 6; "Treason," § 20. 

Violation of revenue laws, see "Customs Du- 
ties," § 128; "Internal Revenue," § 109. 

§ 104. Jurisdiction and power to sen- 
tence. 
On trial and conviction for a capital offense 
before a circuit court held by two judges, it is 
competent for such court, when held by only 
one of the judges, to pass sentence. — United 
States V. Gordon, Case No. 15,231. 

On an indictment at common law, the 'court 
may pass sentence under a statute.— United 
States V. King, Case No. 15,534. 

Where the court has entirely changed pend- 
ing motion for a new trial in a capital case, and 
there is no record of the evidence or charge to 
the jury, sentence will not be passed upon the 
verdict. — ^United States v. Harding, Case No. 
15,301. 

§ 105. Disposal of prisoner upon acoLiiit- 
tal. 

On an acquittal of the crime charged, the 
court will not require the prisoners to give se- 
curity for their good behavior, although it ap- 
pear from the evidence that they are guilty of 
another crime. — ^United States v. Venable, Case 
No. 16,616; Same v. Brooke, Id. 

A prisoner acquitted, on the ground of insan- 
ity, of an assault with intent to kill, will be 
remanded to the custody of the marshal, when 
the court is satisfied that it would be dangerous 
to permit him to be at large.— United States v. 
Lawrence, Case No. 15,577. 

§ 106. Sentence upon joint indictment. 

Upon a joint indictment the judgment must be 
several.— United States v. Ismenard, Case No. 
15,450. 

§ 107. Fine and imprisonment. 

A territorial court is a United States court 
within the meaning of Act May 12, 1864, relat- 



887 (§ 107) 



CniMmAL LAW, XIV., XV.— CROPS. 
[Fed. Cas. Disrest.] 



888 



ing to imprisonment. — In re Osterliaus, Case No. 
10,609. 

Where a statute merely alters the punishment 
of a common-law offense, the statutory punish- 
ment may be inflicted, although the indictment 
does not conclude against the form of the stat- 
ute.— United States T. Norris, Case No. 15,899. 

Where a statute directs a fine and imprison- 
ment to bo imposed for an offense, the court, 
on conviction, is bound to inflict both. — United 
States V. Vickery, Case No. 16,619. 

In cases of statutory crimes punishable by 
fine, or by fine and imprisonment, the federal 
courts may sentence defendant to confinement 
in jail until the fine is paid. — United States v. 
Robbing, Case No. 16,171. 

In misdemeanor cases in the federal courts, 
the court, and not the jury, should assess the 
fine. — United States v. Mundell, Case No. 15,- 
834. 

The district court may designate any place 
within its jurisdiction as the place of punish- 
ment.— Ex parte Geary, Case No. 5,293. 

The district court does not exceed its power 
in fixing a part of the term of imprisonment in 
the county jail, and the remainder in the peni- 
tentiary. — ^Ex parte Geary, Case No. 5,293. 

The district court may direct imprisonment in 
the state penitentiary in which prisoners are 
put to hard labor, though hard labor is not 
imposed by the terms of the sentence. Act June 
30, 1834.— Ex parte Geary, Case No. 5,293. 

The convict cannot object that there is no 
state legislation authorizing such imprisonment 
where federal convicts have been received in 
such prison for many years. — Ex parte Geary, 
Case No. 5,293. 

A sentence to a jail in a certain place will 
authorize the holding of the prisoner by the 
keeper of that jail at another place, to which 
the jail has been removed by authority of the 
state legislature. — In re Hartwell, Case No. 6,- 
173. 

A prisoner confined in a New York jail under 
a sentence which did not fix the place of con- 
finement is not entitled to the deduction of five 
days during every month, under Act March 3, 
1875, but to tlie deduction allowed t>y Rev. St. 
§ 5543. — United States v. Sehroeder, Case No.' 
16,233. 

A sentence to imprisonment for a year at 
Blackwell's Island does not direct imprisonment 
in any particular state prison or penitentiarv 
(Act March 3, 1863, § 3^, but the prisoner is 
properly delivered to the custody of the keeper 
of the Blackwell's Island penitentiary.— In re 
De Puy, Case No. 3,814. 

The punishment for cheating at cards, fixed 
at a fine of five times the amount of the loss, 
and imprisonment of sis montbs. — United States 
V. Bascadore, Case No. 14,535. 

§ 108. Cnmiilative sentences. 

T\Tiere defendant is convicted of several of- 
fenses, charged in one indictment, in separate 
counts, he may be separately punished for each 
offense.— United States v. Bennett, Case No. 14,- 
572. 

If a person be convicted of a second offense 
wbile under sentence for the first, the sentence 
for the second may be made to commence from 
tbe expiration or other termination of the pe- 
riod for which he was first sentenced. — United 
States v. Farrell, Case No. 15,074. 

A criminal convicted of several offenses nnfler 
several counts of an indictment may be sen- 
tenced under the first count, and sentence sus- 
pended as to the others until after the first 
sentence is fully executed. — United States v. 
Blaisdell, Case No. 14.608. 



Where a separate sentence was rendered on 
each verdict, the prisoner is entitled to he dis- 
charged on serving the full term of imprison- 
ment under one judgment.— Ex parte Joyce, 
Case No. 7,556. 

But one judgment should be rendered where 
the various offenses charged substantially con- 
stitute but one offense, though a separate ver- 
dict of guilty is rendered on each count. — ^Es 
parte Joyce, Case No. 7,556. 

Where a party is convicted of two crimes aris- 
ing out of one transaction, that fact will be con- 
sidered in fixing the measure of his punishment. 
—United States v. Harmison, Case No. 15,308. 

§ 109. Stay of sentence. 

A stay of proceedings will not be granted aft- 
er verdict to enable counsel to prepare a bill of 
exceptions, where none of the exceptions go to 
the merits.— United States v. Williams, Case No. 
16,722. 

Upon a motion by defendants to continue an 
indictment and suspend sentence, lield, that ad- 
mitted rights may be waived in criminal cases 
by laches where it clearly appears that the 
omission to claim their exercise was voluntary, 
and with a full knowledge of all the cireumstan- 
ces.— United States v. Hartwell, Case No. 15,- 
319. 

The court will not delay judgment merely to 
give defendant time to discover new evidence on 
which to ask a new trial. — ^United States v. 
Randall, Case No. 16,118. 

After verdict, defendant will be permitted to 
give security to abide the judgment.— United 
States V. Greenwood, Case No. 15,260. 

§ 110. Amendment o£ record. 

Defendant will not be allowed to have the 
record amended after conviction so as to show 
that the plea of not guilty was never entered 
by him, where he failed to object when the rec- 
ord was read in open court. — United States v. 
Conklin, Case No. 14,845. 

§111. Commitment. 

The circuit court of the United States, sitting 
as a court, possesses the power to commit a 
person charged vdth an offense against the 
United States. — United States v. Burr, Case 
No. 14,692b. 

No person can be detained upon a commit- 
ment which does not show sufiicient cause upon 
its face.— Ex parte Williams, Case No. 17,699. 

In eases of imprisonment under Act May 12, 
1864, § 1, no special process of commitment is 
necessary. — In re Osterhaus, Case No. 10,609. 

See, also, ante, §§ 40, 41. 



XV. APPEAI. AND ERB.OB. 

§ 112. Jurisdiction. 

The federal circuit courts haye final jurisdic- 
tion in all cases of crimes under the laws of 
the United States, and no writ of error or ap- 
peal lies to the supreme conrt in such cases, 
and consequently a bill of exceptions will not 
be allowed. However, in case of a division of 
opinion at the trial, the question may be certi- 
fied to the supreme court, under Act 1802, c. 
31, § 6.— United States v. Gibert, Case No. 15,- 
204. 

§113. Review, 

See, also, "Habeas Corpus." 

The opinions of the judges of the circuit 
courts in criminal cases can be- reviewed only 
on a certificate of division of opinion. — United 
States V. Gibert, Case No. 15,204. 

CROPS. 

Mortgage of, see "Chattel Mortgages," § 5. 
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CROSS BILL 

See "Equity," §§ 55-59. 

CROSSINGS. 

Railroad crossings, see "Kailroads, 

CROSS LIBEL 

See "Admiralty," § 46. 

CRUELTY. 

To animals, see "Animals," §^ 2. 
To slaves, see "Slaves," § 18. 

CURRENCY. 

See "United States," §§ 22, 23. 



CURTESY. 

§ 1, Requisites. § 2, Property subject to curtesy. 
See, also, '^ower." 

§ 1. XLequisites. 

Seisin during coverture must be shown, to 
entitle husband to claim as tenant by curtesy. 
Exceptions.— Barr v. Galloway, Case No. 1,037. 

Entry on wild land not necessary, to enable 
the husband to claim as tenant hf the curtesy. 
— Barr v. Galloway^ Case No. 1,037. 

§ 2. Property snliject to curtesy. 

In iMaine the husband is entitled to hold a 
trust estate of his wife as tenant by the cur- 
tesy.— Robison V. Codman, Case No. 11,970. 

In Rhode Island a husband is not entitled to 
a life estate, as tenant by the curtesy, of a re- 
mainder or reversion owned by the wife, but 
only of real estate of which he had actual seisin 
and possession in fee. — Stoddard v. Gibbs, Case 
No. 13468. 

CUSTODY. 

Of bankrupt's property, see "Bankruptcy," §§ 
154— .159 289 

Of child, ' see * "Divorce," § 3; "Parent and 
Child," § 1. 

Of goods in course of transportation, see "Car- 
riers," § 6. 

Of jury, see "Criminal Law," § 96; "Trial," 
§ 21. 

Of property in admiralty, see "Admiralty," § 78; 
"Salvage," § 69. 

levied on, see "Attachments," § U. 

CUSTOMS AND USAGES. 

§ 1, When may be sbown in general. § 2, To ex- 
plain or modify contract § 3, Requisites. § 4, 
Knowledge. § 5, Conflicting customs. § 6, Evidence. 

As to acceptance of goods by wharfingers, see 

"Wharves," § 2. 

navigation, see "Collision," § 72. 

the reception and delivery of cargo, see 

"Shipping," §§ 209, 218. 
Customary laws, see "Common Law." 
Effect of usage on construction of contract, 

see "Insurance," § 23. 
Judicial notice, see "Evidence," § 3. 

§ 1. "Wlieii may be sbo'wm in general. 

A custom is obligatory only when the law 
does not provide for the case, — ^The Lucy Anne, 
Case No. 8,596. 
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Proof of usage is inadmissible where the law 
is settled to the contrary. — ^Brown v. Jackson, 
Case No. 2,016. 

A custom of a foreign country cannot be set 
up in opposition to its- written laws by one 
claiming as a citizen of such country. — Gedney 
V. L'Amistad, Case No. 5,294a. 

8 23. Usages among merchants should be sparingly 

adopted as rules of law by courts of justice. — 
Donnell v. Columbian Ins. Co., Case No. 3,987. 

Regulations prescribed by merchants to de- 
fine and control the usages or customs which 
shall prevail in their intercourse have not the 
effect of positive statutes. — ^The Illinois, Case 
No. 7,005. 

When a usage is so proved as to leave no 
doubt of its existence, it becomes a part of the 
law; and the court will decide on it as such, 
without requiring it to be again proved.—' 
Consequa v. Willings, Case No. 3,128. 

The custom of a particular port, embracing 
an entire business, held to supersede the general 
maritime law.— Bourne v. Ashley, Case No. 1,- 
698. 

A custom or usage of paying debts in Con- 
federate, notes in the insurrectionary states dur- 
ing the war of the Rebellion .was illegal, and 
cannot be sanctioned as of any binding force. — 
Williamson v. Richardson, Case No. 17,754. 

An alleged local custom to keep back one- 
third the gross freight for charges in a policy 
on freight where the loss is total is unreason- 
able, and will not control against the terms of 
the policy. — McGregor v. Insurance Co. of 
Pennsylvania, Case No. 8.811. 

§ 2. To esplain or modify contract. 

A usage or custom of trade may always be 
waived by, and' cannot vary, a positive stipula- 
,tion.— Knox v. The Ninetta, Case No. 7,912. * 

A usage or custom is admissible to ascertain 
the nature and extent of contracts arising from 
implications, presumptions, and acts of an 
equivocal character^ or to ascertain the true 
meaning of particular words in an instrument, 
when they have various meanings; but it is 
inadmissible to control, vary, or contradict a 
written and expressed contract.— The Reeside, 
Case No. 11,657. See, also. Citizens' Bank v. 
Nantucket Steamboat Co., Case No. 2,730. 

A usage cannot be considered for the purpose 
of determining the construction of a charter 
party unless there is an ambiguity in the terms 
of the instrument itself. — ^Tyson v. Belmont, 
Case No. 14,316. 



A usage or custom of a particular port in a 
particular trade is not such a usage or custom 
as will, in contemplation of law, limit, control, 
or qualify the language of contracts of insur- 
ance. — Rogers v. Mechanics' Ins. Co., Case No. 
12,016. 

A custom among commission merchants who 
buy and sell grain for customers to settle the 
difference in margins between themselves, their 
customers being substituted as parties to the 
contracts, Jield valid, and binding.— Williar v. 
Irwin, Case No. 17,761. 

Evidence is admissible of a usage to explain 
a clause in a contract of insurance, when the 
law is unsettled; and in such case the usage, 
and not the opinions of witnesses, must control. 
— Winthrop v. Union Ins. Co., Case No. 17,901. 

A usage in the Calcutta trade to stow full 
cargoes, including gunny cloth and bags, close 
up to the deck, without air space at top, is 
valid although cloth thus stowed is liable to 
damage from condensation of vapor. — ^Lamb v. 
Parkman, Case No. 8,020. 

A custom that the owners of packet vessels 
on a certain line should be liable only for dam- 
age to goods occasioned by their own neglect is 



891 (§ 2) CUSTOMS AND USAGES— CUSTOMS DUTIES. 892 

[Fed. Cas. Disrest.] 

inadmissible to vary the common bill of lading, i § 5. Conilictiiig customs. 

by which the goods were to be delivered in good j _ A general custom of the Lake ports as to de 



order and condition, the dangers of the seas 
only excepted. — The Reeside, Case No. 11,657. 

A local usage among insurance companies, 
not including defendant company, to pay agents 
the commuted value of premiums during the 
whole existence of the policy, Jicld inadmissible 
to explain a contract fixing an agent's com- 
persation.— Partridge v. Life Ins. Co., Case No. 
10,786. 

Evidence of the usage of vessels in the trade 
in question to discharge at one port, and then 
to proceed to another for return cargo, held in- 
admissible to establish a usage under a marine 
policy. — Hearn v. Equitable Safety Ins. Co., 
Case No. 6,299; Same v. New England Mut. 
Marine Ins. Co., Id. 6.301. 

- Depositions admitted de bene esse to show 
that on a voyage of the kind in question the 
vessel might, under a usage, go to a second 
port to load.— Hearn v. Equitable Safety Ins. 
Co., Case No. 6,299. 

A general usage in relation to the settlement 
of average losses known to the parties is bind- 
ing as part of the contract. — Sanderson v. Co- 
lumbian Ins. Co., Case No. 12,298. 

§ 3. Hequisites. 

A custom or usage of trade, to be obligatory, 
must be ancient (so as to be generally known), 
certain, and reasonable. Where merchants in 
the trade differ as to its existence it is not 
obligatory.— Collings v. Hope, Case No. 3,003. 

The party alleging that it was the custom of 
the merchants in the particular trade to con- 
tract in reference to the value of foreign coins, 
as fixed by the act of congress, has the burden 
of showing a general and well-established cus- 
tom, or that the parties contracted in reference 
to it. — ^Phillips V. Insurance Co. of Pennsylvania, 
Case No. 11,102. 

The adoption by a produce exchange of a 
rule requiring cargo to be received from lighters 
in two days does not make a binding custom for 
the port. — The Innocenta, Case No. 7,050. 

A former course of dealing between A. and a 
broker is not admissible to explain a contract 
between A. and B., made through the same 
broker, if unknown to B., and not founded on a 
general usage of trade. — Elx parte Caylus, Case 
No. 2,534. 

§ 4. Knowledge, 

A usage which is to govern a question of 
right between parties must be so certain, uni- 
form, and notorious as to be understood and 
known bv them. — United States v. Duval, Case 
No. 15,015. 

A local custom is established only by such 
general knowledge and recognition as to raise a 
presimiption that the parties contracted in silent 
reference thereto. — ^The Paragon, Case No. 10,- 
708. 

A usage or custom, to control a contract of 
insurance, must have been a known general 
usage or custom in the trade, applied to all 
ports of the state, and so notorious as to af- 
ford a presumption that all contracts of in- 
surance in that trade are made with reference 
to it, as a part of the policy. — ^Rogers v. JNIe- 
ehanics' Ins. Co., Case No. 12,016. 

In order that a usage of trade shall control the 
method of stating accounts between two per- 
sons, it must have been continued for such a 
length of time as to have become generally 
known to those engaged in the trade, and must 
be so general as to have become the general 
rule of commercial intercourse, in the absence 
of any special agreement or particular course of 
dealing between individuals. — ^York v. "Wistar, 
Case No. 18,141. 



livery will not control as against a particular 
custom of one port. — Strong v. Certain Quan- 
tity of Wheat, Case No. 13,541. 

§ 6. Evidence. 

The existence of a usage may be proved by 
one witness.— York v. Wistar, Case No. 18,141. 

The rules of law in relation to the proof and 
nature of customs stated by Washington, J. — 
McGregor v. Insurance Co. of Pennsylvania, 
Case No. 8,811. 



CUSTOMS DUTIES. 

L VALIDITY, CONSTRUCTION, ANT3 OP- 
ERATION OP CUSTOMS LAWS IN 
GENERAL. 

§ 1, General rules of construction, § 2, 
When laws tafee effect. § 3, Repeal. § 4, 
What constitutes a revenue law. § 5, Retro- 
active operation. § 6, Treaties. § 7, Opera- 
tion in general. 

XL GOODS SUBJECT TO DUTY, RATE 
AND AMOUNT. 

§ 8, In general. § 9, What law governs. 
§ 10, Duty on package containing dutiable ar- 
ticles. § 11, Wrecked, damaged, and prize 
goods. § 12, Reimported goods. § 13, Ship's 
equipments and sea stores. § 14, Property of 
United States. § 15, Discriminating duties. 
§ 16, Subjects specifically enumerated. 

HI. COLLECTION DISTRICTS AND OFFI- 
CERS. 

§ 17, Appointment of ofiflcers. § 18, Powers. 
§ 19, Duties and liabilities, g 20, Secretary of 
treasury. § 21, Deputies and assistants. § 22, 
Certificate of probable cause. § 23, De facto 
oflBcers. § 24, Compensation. § 25, Reim- 
bursement of expenses. § 26, Official bonds. 
§ 27, Actions against officers. 

IV. ENTRY AND APPRAISAL OF GOODS, 
BONTDS, AND WAREHOUSES. 

§ 28, Report of entry. § 29, The entry. § 30, 
Place of entry. § 31, Entry of distilled spirits. 
§ 32, The manifest. § 33, Permit to unlade. 
§ 34, Invoices. § 35, Ascertainment of value 

and .amount— In general. § 36, "Actual 

cost" or "market value" in general. § 37, 

Time to which valuation relates. § 38, 

Effect of invoice valuation. § 39, 

Costs and charges in general. § 40, Cost 

of transportation. § 41, Export duties. 

§ 42, Insurance. § 43, Commissions. 

§ 44, Discounts. § 45, Packages and 

packing. § 46, Allowance for difference 

in currency. § 47, — ^ Allowance for loss. 
§ 48, Time and mode of appraisal. § 49, Ef- 
fect of appraisal. § 50, Reappraisement. § 51, 
Appeal from appraisement. § 52, Reliquida- 
tion of duties. § 53, Bonds for duties. § 54, 
Warehouse and storage fees. 



COLLECTION, RE- 
RECOVERY, ANT) 



V. PAYMENT AND 
FUNTUNG OR 
DRAWBACK. 

§ 55, Who liable for duties. § 56, What con- 
stitutes payment. § 57, When duties become 
due. § 58. Release of duties. § 59. Lien fo'- 
duties. § 60, Actions for duties. § 61, Sal? 
of goods for duties. § 62, Actions to recover 
back duties and charges — Right of action in 

general. § 63, Necessity of appeal to 

secretary of treasury. § 64, Necessity of 

protest. § 65, Who may make protest. 

5 66, Time of making or filing protest- 
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§ 67, Requisites and suflBciency of protest 

la general. § 68, Particular instances 

of protest. § 69, Limitations. § 70, 

Pleading. § 71, Evidence. § 72, 

Trial and reference. § 73, Costs. § 74, 

Judgments and enforcement tliereof. 

§ 75, Kew trial. § 76, Drawbacic. 

VI. VIOLATIONS OF CUSTOMS LAWS. 

(A) In General. 

§ 77, Seizure and Inspection of books and 
papers. 

(B) Forfeitures. 

§ 78, Grounds of forfeiture— In general. § 79, 
False entries as to quality and misde- 
scription of goods. § 80, Entry by means 

of false paper or appliance in general. § 81, 

Absence and insufficiency of manifest and 

failure to produce. § 82, Undervaluation. 

§ 83, Unlading -without permit § 84, 

Unlading goods before arriving at port of dis- 
charge. § 85, Receiving smuggled goods. 

§ 86, Concealment of dutiable goods. § 87, 

- Importation of indecent or obscene arti- 
cles. § 88, Removal of custom house 

seal. § S9, Relanding of goods intended 

for export § 90, Unlawful packing. § 91, 

Forfeiting spirits, wine, and tea. § 92, 

What constitutes value of goods. § 93, Knowl- 
edge or intent § 94, Property forfeited. § 95, 
Rights of third persons. § 96, Release of 
property on bond. § 97, Jurisdiction. § 98, 
Seizure and abandonment § 99, Defenses. 
§ 100, LimitaUons. § 101, Pleading. § 102, 
Evidence— Presumptions and burden of proof. 

§ 103, Admissibility. § 104, Weight 

and sufficiency. § 105, Production of 

documentary evidence. § 106, Trial. § 107, 
New trial. § 108, Distribution of proceeds. 

(Q Penalties. 

§ 109, Penalties imposed — Undervaluation. 

§ 110, Failure to enter goods in manifest 

§ in, Receiving and concealing illegally 

Imported goods. § 112, Unlading with- 
out permit § 113, Failure to report ar- 

. • rival, § 114, Breaking customs locks. 

§ 115, Failure to deface marks on spirit 

cask. § 116, Knowledge and intent. § 117, 
Persons liable. § 118, Remedy to recover— 

Form of. § 119, Limitations, § 120, 

Defenses. § 120a, Pleading, evidence, and 

decree. § 121, Remission of penalties. § 122, 
Distribution of penalties. 

(D) Offenses. 

§ 123, What constitutes an offense, § 124, 
Persons liable. § 125, Limitations. § 126, In- 
dictment § 127, Evidence. § 128, Punish- 
ment. 

See, aJso, "Forfeitures." 

Jurisdiction of suits arising under customs laws, 

.see "Courts," § 32. 

to enforce claim, see "Admiralty," § 11. 

Removal of causes, see "Removal of Causes," 

§ 8. 
Rights of informers, see "Forfeitures," §§ 15- 

27; "Penalties," § 4. 
Taxation of exports, see "Commerce," § 1. 

I. VALIDITY, CONSTRUCTION, AND 

OPERATION OF CUSTOMS T.A'WS 

IN GENERAL. 

§ 1. General rules of construction. 

Rule as to the construction of revenue laws 
stated by Story, J. — United States v. Breed, 
Case No. 14,638. 

Statutes levying duties are not to be extend- 
ed by implication beyond the clear import of the 
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language used.— Adams y. Bancroft, Case Xo. 
44; United States v. Wigglesworth, Id. 1G,690. 

A law imposing a duty on articles used for a 
particular purpose should not be constrtied to 
cover articles not so used at the date of the act, 
unless expressly so provided.^Martin v. Cur- 
tis, Case No. 9,160. 

Revenue laws are not penal in the sense that 
requires them to be construed with great strict- 
ness in favor of lie importer. — In re Twenty- 
Eight Cases of Wine, Case No. 14,281; United 
States T. Twenty-Five Cases of Cloths, Id. 16,- 
963. 

But ah ambiguity in the language of a tariff 
act will be resolved in his favor. — ^Powers v. 
Barney, Case No. 11,361; United States v. UU- 
man. Id. 16,593; Same T. Wigglesworth; Id. 
16,690. 

The interpretation of doubtful and ambiguous 
words is to be explained in subservience to the 
common policy of the country.— United States 
V. Whidden, Case No. 16,670. 

Terms in a tariff act are to be construed ac- 
cording to their commercial meaning at the^ 
time the act was passed, which is a question for 
the jury.— Bacon v. Bancroft, Case No. 714; 
Hutton v. Schell, Id. 6,962; Hadden v. Hoyt, 
Id. 5,891; Hall v. Same, Id. 5,934; JafEray v. 
Murphy, Id. 7,172; Roosevelt v. Maxwell, Id. 
12,034. 

This is not the rule where it appears from 
the act itself that a different meaning was in- 
tended. — ^Roosevelt v. Maxwell, Case No. 12,034. 

Specific description must prevail over commer- 
cial designation known at time of passage. — 
Bailey v. Schell, Case No. 745. 

The question whether certain articles upon 
which a specific duty is imposed by name are, like 
certain other articles, within a treaty stipiila- 
tion for nondiscriminating duties is exclusively 
for congress.— Taylor v. Morton, Case No. 13,- 
799. 

Where two provisions in a customs law are 
repugnant, the last one will prevail. — ^Powers v. 
Barney, Case No. 11,361. 

Practice of government is admissible as bear- 
ing on construction of law.— Benkard v. Schell. 
Case No. 1,307. 

The contemporaneous exposition by the gov- 
ernment of an act prohibiting certain importa- 
tions, followed by the concurrent practical con- 
struction for 30 years, will govern, as against 
the claim of the government to a different con- 
struction. — ^United States v. The Recorder, Case 
No. 16,129. 

The construction of a tariff act in which con- 
gress reproduces the very words of an earlier 
law will be much aided by a reference to treas- 
ury decisions long in force, construing the prior 
act.— United States v. Kaub, Case No. 15,507. 

§ 2. "Wlien laws take effect. 

An act laying duties on goods imported "from 
and after the passage of the act" takes effect 
from the beginning of the day on which it is 
passed, and not from the time of its being sign- 
ed by the president— United States v. Williams, 
Case No. 16,723. 

Act July 1, 1812, c. 112, laying double duties, 
took effect on that day as to all vessels arriving 
at their port of entry and discharge on that day, 
though they were previously within the jurisdic- 
tional limits of the United States.— United States 
V. Arnold, Case No. 14,469. 

§ 3. Repeal. 

Part of the tariff act of June 6, 1872, having 
been embraced in the Revised Statutes, that act 
was consequently repealed on June 22, 1874, 
by the express provisions of Rev. St. § 5596. — 
Dodge V. Arthur, Case No. 3,950. 

An act imposing additional duty on wood im- 
ported from certain places IteM repealed by a 
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subsequent act which provides, "in lieu of tlie 
duties now imposed by law." certain specified 
duties on all wool "imiiorted from foreign coun- 
tries."— Washington Mills T. Russell, Case No. 
17,247. 

The repeal of a paragraph in a revising act 
held not to revive or leave in operation a sim- 
ilar paragraph of the original act.— Butler v. 
Russell, Case No. 2,243. 

A declaration that certain duties and rates of 
duty should be imposed upon certain imports 
in lieu of the duties heretofore imposed, held 
tantamount to a repeal of the prior rates of 
duty.— Gossler v. Goodrich, Case No. 5,631, 

§ 4. Wliat constitutes a revenue lai;^. 

Revenue laws are those laws only whose prin- 
cipal object is the raising of revenue, and not 
those under which revenue niav incidentally 
arise.— The Nashville, Case No. 10,023. 

§ 5. Retroactive operation. 

Act June 30, 1864, § 20, had no retroactive 
effect.— Smith v. Draper, Case No. 13,037. 

§6. Treaties. 

Construction of reciprocity treaty of 1854 with 
Great Britain.— In re One Hundred and Thirty- 
Four Thousand Nine Hundred and One Feet of 
Pine Timber, Case No. 10,523. 

A customs law plainly imposing a discrimi- 
nating duty against the manufactures of a cer- 
tain country will be construed as a repeal, pro 
tanto, of a provision of a treaty against dis- 
criminating duties. — Ropes v. Clinch, Case No. 
12.041. 

§ 7. Operation in general. 

The tariff act of 1857 operated shnply as a 
reduction as to duties of the act of 1846.— Christ 
V. Schell, Case No. 2,699. 

The collection law is adapted to a regular and 
usual course of business, and extraordinary 
cases, where compliance with its letter is im- 
practicable, do not come within its meaning. — 
Six Hundred and Fifty-One* Chests of Tea v. 
United States, Case No. 12,916. 

The revenue acts of 1799 and 1863 apply to 
commercial intercourse between Canada and 
the United States as well as to other foreign 
countries. — ^United States v. Seventy-Eight 
Cases of Books, Case No. 16,258. 

U. GOOBS SUBJECT TO BTJTY, RATE, 

AND AMOUNT, 

§ 8. In general. 

An article not named in the act of 1846 does 
not come under the clause providing for non- 
enumerated articles, where it so resembles some 
enumerated article, in quality, material, or use, 
as to be governed by the similitude clause of 
the act of 1842.- Ross t. Peaslee, Case No. 12,- 
077. 

'The similitude clause of Act Aug. 30, 1842, 
does not contemplate that the nonenumerated 
articles shall in every particular bear a similitude 
to an enumerated article. — ^Boker v. Redfield, 
Case No. 1,606a. 

The similitude clause of Act 1842 (section 20) 
was not repealed by Act 1864, and furnishes a 
rule of construction thereunder. — Cohen v. 
Phelps, Cas,e No. 2,964. 

The words "similar description" are to be un- 
derstood in their popular and generally received 
meaning, — ^goods similar in product, and adapt- 
ed to similar uses, and not necessarily produced 
by similar processes or methods of manufacture. 
— Greenleaf v. Goodrich, Case No. 5,778. 

Section 20 of Act Aug. 30, 1842, in regard to 
the rate of duty on nonenumerated articles, was 
not repealed by Act July 30, 1846, or Act March 
3, 1857.- Field v. Schell, Case No. 4,772; Gam- 
ble V. Mason, Id. 5,209. 



A charge of a specific duty upon an article in 
a particular form or vessel is a charge upon the 
whole article, as described, including the vessel 
or material described as containing it.— Karth- 
aus v. Friek, Case No. 7,615. 

General terms in a customs act, although suf- 
ficiently broad to comprehend a certain article, 
are not applicable if it is specifically designated 
therein. — Hutton v. Schell, Case No. 6.962; 
Tong Duck Chung v. Kelly, Id. 14,093. CON- 
TRA, see Jaffray v. Jlurphy, Case No. 7,172. 

An article is provided for in a revenue law 
when it is aptly described as well as when it 
is named.— Faxon v. Russell, Case No. 4,707. 

When the question is whether samples bore a 
particular name in commercial transactions, it 
is necessary they should have been so known 
generally, and not in particular places, to the 
exclusion of others, or to particular persons 
only.— Wilkinson v. Greely, Case No. 17,672. 

_A change which renders an article substan- 
tially different as an article of commerce, and 
adapts it to all the uses of another article, on 
which a higher rate of duty is levied, destroys 
its legal identity, and is a material change, un- 
der the revenue law. — Wilkinson v. Greelv, 
Case No. 17,672. 

Articles specifically provided for in a tariff 
act cannot be subjected to duty at a different 
rate under a general designation which would 
otherwise include them. — Dodge v. Arthur, 
Case No. 3,950. 

SecUon 20, Act Aug. 30, 1842, providing that 
on all articles manufactured from two or more 
materials the duty shall be assessed at the high- 
est rates at which any of its component parts 
may be chargeable, though not repealed by Act 
June 30, 1846, applies only in cases where an 
article has not been speciall.y provided, for by 
the later act. — Lottimer v. Lawrence, Case No. 
8,521. 

§ 9. "W3iat law governs. 

Goods ai-e dutiable under the law in force at 
the time of their arrival and entry. — Gossler v. 
Goodrich, Case No. 5,631. 

Imported goods, so long as they remain in a 
warehouse, are subject to new revenue legisla- 
tion, as well in relation to duties as to altera- 
tion in warehouse laws.— United States v. Ben- 
zon, Case No. 14,577. 

Goods warehoused under Act Aug. 5, 1861, 
and withdrawn more than three montlis from 
the date of importation, and after Act July 14, 
1862, was passed, held dutiable under the latter 
act. — United States v. Benzon, Case No. 14,577. 

§ 10. Duty on package containing dutia- 
ble article. 

The sacks in which salt subject to a specific 
duty is imported are not subject to an addi- 
tional ad valorem duty.— Karthaus v. Frick, 
Case No.. 7,615. 

§11. Wreclsed, damaged, and prize 
goods. 

Dutiable goods wrecked and strewn upon the 
shore are liable to duties upon their value as 
they lie there. — United States v. Cook, Case No. 
14,852. 

Goods saved from a wreck and brought with- 
in the United States are subject to import du- 
ties, under Acts April 20, 1818, and March 1, 
1823.— The Waterloo, Case No. 17,257. 

The tackle, apparel, and furniture of a for- 
eign vessel wrecked upon our shore, and landed 
and sold separate from the hull, are not sub- 
ject to duty as imported articles. — ^The Ger- 
trude, Case No. 5,370. 

To obtain a reduction of duties on goods 
damaged during the voyage, the importer must 
demand an appraisal before entry. — Shelton v. 
Austin, Case No. 12,752, 
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Although included in the invoice, goods lost 
on the voyage are not subject to duty.— United 
States V. Nash, Case No. 15.856. 

Prize goods brought in by government war 
vessels are liable to the payment of duties, as 
to the moiety belonging to tiie officers and crew 
of the capturing ship.— The Liverpool Hero, 
Case No. 8,405. 

§ 13. Reimported goods. 

Barrels manufactured in this country, sent 
to Cuba, and reimported filled with molasses, 
are liable to duty.— Knight v. Schell, Case No. 
7,887. 

One claiming to reimport American goods 
free of duty under Act 1799, § 47, has the 
burden of showing that the goods are American 
goods in the same condition as exported. — Kidd 
V. Swartwout, Case No. 7,756. 

The right to reimport exported American 
products under Act 1799, § 47, is not affected 
by a sale of a part thereof <in a foreign port.— 
Kidd V. Swartwout, Case No. 7.736. 

The oath as to the American manufacture 
of an article sought to be reimported may be 
waived by the collector when he admits its 
American character but claims duty on another 
ground.— Knight v. Schell, Case No. 7,887. 

"Waiver of such oath by a deputy collector 
estops the collector from setting up the omis- 
iSton to give it— Knight v. Schell, Case No. 7,- 
887. 

Foreign goods once lawfully imported lose 
the character imparted to them by such admis- 
sion on their re-exportation, and cannot again 
be imported without a permit.— In re Ten Cases 
of Opium, Case No. 13,828. 

Goods removed from a bonded warehouse 
and carried without the jurisdiction of the Unit- 
ed States, and returned, are subject to duty, 
though not actually landed at a foreign port. — 
McGlinchy v. United States, Case No. 8,803; 
PerMns v. Same, Id. 10,990. 

§ 13. SMp*s equipments and sea stores. 

Trade between the Atlantic and Pacific ports 
of the United States is "foreign trade," and 
not "coastwise trade," within Act June 1, 1872, 
§ 10.— United States v. Patten, Case No. 16,007. 

A vessel sailing in ballast from Boston, by 
way of New York, to San Francisco, for a 
cargo to Europe, is not engaged in "coastwise" 
trade, within Act June 1, 1872, § 10; and arti- 
cles withdrawn from bond, and used in re- 
pairing her, are exempt from duty.— United 
States V. Patten, Case No. 16,007. 

Articles purchased for the ship's equipment 
to replace articles lost or deteriorated by use 
are not subject to duty.— United States v. One 
Hempen Cable and One Hempen Hawser, Case 
No. 15.931a. 

In the absence of fraud or collusion, the deci- 
sion of the collector is conclusive as to the rea- 
sonable allowance of goods to be made to a 
vessel for entry free of duty, as sea stores.- 
In re An Ullage Bos of Sugar, Case No. 14,324. 

Hempen cables and hawsers are not "vessel 
and cabin stores" (1 Stat. 644, § 23), nor are 
they "sea stores." Id. § 45.— United States v. 
One Hempen Cable and One Hempen Hawser, 
Case No, 15,931a. 

Cordage, ravensduck. and sail cloth are not 
"sea stores" (Act 1799, § 45), but, if not in- 
tended for the use of the ship, they are a part 
of the cargo.— United States v. Twenty-Four 
Coils of Cordage, Case No. 16,566. 

§ 14. Property of United States. 

Property purchased abroad by the United 
States is not liable to pay duties, and a sale 
thereof by a collector for nonpayment of duties 
as void.— United States v. Lutz, Case No. 15,- 
644. 

Ped.Cas.Dig.— 29 
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If such property be in the actual possession 
of the United States at the time of the sale, and 
is taken therefrom by the purchaser, the United 
States may maintain replevin for it.— United 
States V. Lutz, Case No. 15,644. 

§ 15. Discriminating duties. 

The 10 per cent, ad valorem discriminating 
duty imposed by Act Aug, 5, 1861, § 3, does 
not apply to goods not charged with duty by 
such act.— Echeverria v. Barney, Case No, 4^- 

The discriminating duty of 10 per cent, under 
Act Aug. 30, 1832, § 11, was not abolished by 
Act July 30, 1846.— Stalker v. Maxwell, Case 
No. 13,283. 

Calcutta, in the British East Indies, is to be 
regarded as a country beyond the Cape of Good 
Hope. Act July 14. 1862, § 14.— Campbell v. 
Barney, Case, No. 2,354. 

Rice grown in a country beyond the Cape- 
of Good Hope, and imported into England iep 
an uncleaned state, and thence imported int{>- 
the United States, is liable to duty as tie- 
growth or production of a country bevond the- 
Cape of Good Hope, and also to the duty im- 
posed on cleaned rice. Act July 14, 1862, §§ 8^ 
14.— Williams v. Barney, Case No. 17,713. 

Act June 6, 1872, § 5, exempting certain arti- 
cles from duty, 7idd not to repeal, by implica- 
tion, Act June 30, 1864, § 18, placing discrim- 
inating duty on articles imported from countries- 
east of Cape of Good Hope.— Gautier v. Arthur,. 
Case No. 5,278. 

§ 16. Subjects specifically enumerated. 

Animals, Live: Singing birds Md subject to- 
^uty as "live animals," under Act May 16,. 
1866, though in -the previous act of 1861 they 
were specially mentioned.— Reiche v. Smythe, 
Case No, 11,666. 

Berries or Vegetables: Roeoa, having a dis- 
tinct commercial name, lield not dutiable as 
anhatto, nor entitled to entry free as a berry or 
vegetable. Act Aug. 30, 1842.— Schneider v. 
Lawrence, Case No. 12,470. 

Bindings: Act 1832, c. 227, § 2. el. 25, in- 
cludes all bindings, whether they are worsted 
or woolen.— Whiting v. Bancroft, Case No. 17,.- 

Bindings: Under Tariff Act July 14, 1832, 
§ 2, subd. 2, worsted carpet bindings are not 
chargeable with the duty of 25 per cent.— Ches- 
ter V. Curtis, Case No. 2,661. 

Blankets: The commercial meaning of 
"blanket," in the tariff act of 1857, is to he- 
traced only to the time of the passage of that 
act.— Christ v. Baker, Case No. 2,697. 

Brandy: The proper rate of duty on brandy 
warehoused December 1, 1866, and sold at auc- 
tion after three years for nonpayment of du- 
ties, held to be the rate imposed by law at the 
expiration of three years from the date of the 
warehouse bond, and an additional duty equal 
to 10 per cent, thereof.— United States v. Du- 
vivier, Case No. 15,017. 

Busts of Marble, Metal, or Plaster: It seem& 
that busts of lead are duty free, under Act 
1832, as "all busts of marble, metal, or plaster,"" 
though put in that form to avoid the duty on 
lead in pigs, bars, and sheets.— United States- 
V. Levitt, Case No. 15,594. 

Carpets: Brussels and Wilton rugs, com- 
posed wholly of linen and worsted, held not 
dutiable as carpets or carpeting, or as manu- 
factures of wool. Act 1832.— Hadden v. Hoyt 
Case No. 5,890. "" 

Carpets, Hemp: "A manufacture of hemp"" 
does not include "hemp carpeting" so called in. 
the trade, which, in fact, contains no hemp. — 
Baxter v. Maxwell, Case No. 1,126. 

Chairs, Wrought Iron Railroad: Fishplates, 
under Act 1864, § 3, construed with Act 184^ 
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§ 20, are classed under the head of "wrought 
iron railroad chairs."— Cohen v. Phelps, Case 
iS'o. 2,9(54. 

Clothing, Ready-Made: Knit shirt and draw- 
ers ready to wear, held dutiable as "ready-made 
clothing" (Act 1832), unless known in trade as 
■"hosiery."— Hall v. Hoyt, Case No. 5,934. 

Coal: In order to ascertain whether "coke" 
is within the designation of "coal" in the tariff 
act, tlie intention of congress, as well as the 
■commercial meaning of the word, will be in- 
quired into.— Cochrane v. Swartout, Case iSo. 
2,928. 

Coins, Gold, Silver, and Coppt^r: Chinese 
coin composed of copper and an alloy is not free 
of duty as "coins, gold, silver, and copper, 
unless imported to be used as currency .-Crock- 
er T. Eedfield. Case No. 3,400. 

Copper Manufactures: Brass is a metal 
within the tariff acts, and Dutch metal, being 
11 manufacture of brass, will not be considered 
a. manufacture of which copper is a component 
of chief value. Act Feb. 24, 1869.- United 
States V. Ullman, Case No. 16,593. 

Coral, Cut or Manufactured: Coral cut into 
form of a cameo, but not set. Act 1840, amend- 
ed 1857.— Bailey v. Schell, Case No. 745. 

Cordial, Sweet: Juniper cordial, which eon- 
tains sufficient saccharine matter to disguise 11 
per cent, of alcohol, is a sweet cordial, within 
.section 103 of the customs act of 1799.— United 
States V. Three Hundred Casks of Juniper Cor- 
dial, Case No. 1(5,511. 

Cork ^yood or Bark Manufactured: In order 
that cork wood or bark should be classed) as 
"manufactured," under the act of 1864, it 
should be in a state capable of being used, and 
designed for use, without further manufacture. 
—King V. Smith. Case No. 7,806. 

Cork Unmanufactured: "Cork squares" are 
free from duty, under Act 1870, as "cork un- 
manufactured."— King r. Smith, Case No. 7,806. 

Cotton Bagging: Substances not used for 
cotton bagging before the act of July 14, 1832, 
are not dutiable as such thereunder.— Martin v. 
Curtis, Case No. 9,160; Lee v. Lincoln, Id. 8,- 
195. 

Cotton Bagging: Gunny cloth, known in com- 
merce bv that name, Jield dutiable as a manu- 
facture of jute, and not as an article "suitable 
for the uses to which cotton bagging is applied," 
not otherwise provided for.— Troost v. Barney, 
Case No. 14,185. 

Cotton Manufactures: Linen lusters, camlet 
lusters, toile du nord and lusters composed of 
linen and cotton, held dutiable as manufactures 
of cotton not otherwise provided for (Act July 
Sa, 1846), under the rule of construction provid- 
ed bv Act Aug. 30. 1842, § 20.— Morlot v. Law- 
rence, Case No. 9,815. 

Ebony or Kosewood, Manufactures of: Fancy 
boxes, of common wood, veneered with rose- 
Avood or ebony, and known to the trade as rose- 
wood and ebony boxes, and as fancy boxes and 
furnished boxes, were dutiable under the act of 
ISiO, as "manufactures of ebony, rosewood," 
etc.— Sill V. Lawrence, Case No. 12,850. 

Engravings: Under the act of 1857, colored 
engravings were dutiable as . "engravings," at 
S per cent., and not as "nonenumerated articles," 
at 15 per cent.- Knoedler v. Schell, Case No. 7,- 
S90. 

Fish: Though originally caught in American 
waters, and frozen in Canada, they are stUl sub- 
ject to dutv. unless identity be regularly proved. 
— Gauthier' v. Bell, Case No. 5,277. 

Fish, Fresh for Immediate Consumption: 
Fresh fish imported frozen together in barrels or 
large cakes are not exempt from duty as "fish, 
fresh for immediate consumption." Rev. St. § 
2505.— Gauthier v. Bell, Case No. 5,277. 



Fish, Product of Foreign Fishing: Whale 
oil, manufactured by the crew of an American 
whaler, is not dutiable as the product of "for- 
eign fishing," though purchased and brought 
into port by persons in a foreign service. — 
United States v. Burdett, Case No. 14,684. 

Glass Manufactures: Polished window glass 
held dutiable under Act July 30, 1846, as manu- 
factures of glass not otherwise provided for.— 
Roosevelt v. Maxwell, Case No. 12,034. 

Gloves, French Silk: French silk gloves are 
free under Act 1S33, c. 54, § 4.— Adams v. Ban- 
croft, Case No. 44. 

Hair, Goats': Urn-leaned and unmanufactured, 
held entitled to entrv duty free, under Act March 
2, 1861, § 23.— In re Fifty-One Bales of Goats* 
Hair, Case No. 4,781. 

Hair, Goats': Goats' hair plush or mohair 
plush, composed partly of cotton, held dutiable 
as a manufacture of "goats' hair or mohair," 
under Act Aug. 30, 1842.— Thorp v. Lawrence, 
Case No. 14,005. 

Hair Manufactures: "Calf-hair goods," man- 
ufactured of cotton and hair, the warp being cot- 
ton, and the woof being cattle hair, is not duti- 
able as a manufacture of hair, but as a manu- 
facture of cotton. Rev. St. §S 2499, 2504.— But- 
torfield v. Arthur, Case No. 2,249. 

Hair, the Hair of an Animal: Bristle^^. being 
separately classified, are not included in the gen- 
eral words "the hair of an animal."— Von Stade 
V. Arthur, Case No. 16,998. 

Hats: Hats made of palmetto leaf are not 
hats made of straw, chip, or grass, within Act 
Mav 22, 1824, c, 136.— United States v. Good- 
win, Case No. 15,229. 

Hosiery: Worsted cravats woven on stock- 
ing frames, and known in commerce under the 
general class of "hosiery," are dutiable as such. 
Act 1832.— Dorr v. Hoyt, Case No. 4,009. 

Hosiery: "Hosiery," in Act 1832, has a more 
general meaning than "stockings," in Act 1816. 
—Hall V. Hoyt, Case No. 5,934. 

Hosiery, Colored: Duties on colored hosiery, 
under Act July 30, 1846, as amended by Act 
March 3, 1857.— Reimer v. Schell, Case No. 11,- 
676. 

India Rubber Manufactures: Act June, 1872, 
making a reduction of 10 per cent, on all manu- 
factures of India rubber, gutta percha, and 
straw, means articles composed wholly of J:h^se 
materials. — Faxon v. Russell, Case No. 4,707. 

India Rubber Manufactures: Webbing made 
of India rubber, silk, and cotton held taxable as 
a manufacture of India rubber, silk, and other 
articles. Act July 14, 186G, § 8.— Faxon v. 
Russell, Case No. 4,707. 

Indigo: Duty on indigo under Acts July 14, 
1832, c. 227, § 24; aiarch 2, 1833, c. 55, § 5; 
1841, c. 24, § 1; Aug. 30, 1842, c. 270. § 25.— 
United States v. Wigglesworth, Case No. 16,- 
690. 

Iron: To authorize the entry of small pieces 
of bolt iron under the name of "chain links," 
it must be proved that they have been previ- 
ously known in commerce by that name. — ^United 
States v. Sarchet, Case No. 16,224. 

Iron: Construction of terms "anchor iron," 
"anchors," "straight, bent, and turned links," 
"cables and parts thereof." — United States v. 
Thirtj'-One Boxes & Packages of Imported Ar- 
ticles,' Case No. 16,465a- 

Iron, Bar or Bolt: Where bar or bolt iron 
has been changed by subsequent manufacture, 
it ceases to be subject to duty as such, although 
it may not have become a new and distinct 
manufacture, having a new name or use. — Unit- 
ed States v. Sarchet, Case No. 16,224. 

Iron Manufactures: Telegraph cable, com- 
posed of iron wire and gutta percha, held duti- 
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sible as a manufacture not otherwise provided 
for, of which iron is the component material of 

-chief value. Act March 2, 1861, § 22.— United 
States V. United States Tel. Co., Case No. 16,- 

'603. 

Laces, Thread: Thread lace, made wholly 
by machinery, composed of linen and cotton, in- 
troduced since Act July 30, 1846, took effect, 
Jield dutiable as "thread laces," in Schedule E.— 
Lottimer v. Lawrence, Case, No. 8,521. 

Laces, Silk: "Silk laces," as used in Act 
June 30, 1864, § 8, embrace all laces made of 
«ilk, except such as are specifically known ex- 
.'ictly by other terms used in the tarifE acts.— 
-Jaffray v. Murphy, Case Xo. 7,172. 

Leather, Upper, of All Kinds: "Patent leath- 
■er" was dutiable under the act of July 30, 1846, 
-at 20 per cent, ad valorem as "leather, upper, 
of all kinds," and not as a manufacture of leath- 
-er.— Keutgen v. Lawrence, Case No. 7,745. 

Linens: Linen pocket handkerchiefs, hem- 
stitched or hemmed, Jicid dutiable as "linens or a 
manufacture of flax," and not as "articles worn 
by men, women or children, made up whollv or 
• in part by hand." Act Aug. 30, 1842.— Richard- 
son V. Lawrence, Case No. 11,785; 

Linens, Cambric: Cambric linen handker- 
chiefs, cut from the piece, and made abroad, are 
free of duty, under the act of 1832, as linen 
cambric— Sheldon v. Swartwout, Case No. 12,- 
749. 

Marble, Manufactured: Marble cut into 
l)locks simply for convenience in transportation 
is not dutiable as manufactured marble. Act 
1832.— United States v. Wilson, Case No. 16,- 
736. 

Ornaments, Bead: Slipper cases consisting of 
•cotton canvas embroidered with beads are dutia- 
ble as embroidered manufacture^ of cotton, and 
not as bead ornaments.— Weihenmver v. Arthur, 
•Case No. 17,360. 

Paper Manufactures: Cardboard, on which is 
imprinted in colors an ornamental design or pat- 
tern for the purpose of showing the method of 
•embroidering the pattern upon canvas, is a man- 
ufacture of paper.— Weihenmver v. Arthur, Case 
No. 17,360. 

Printed Matter: Pattern books consisting of 
sheets of paper stitched or folded together, upon 
which designs or patterns are printed in colors, 
4ire dutiable as printed matter. — ^Weihenmver v. 
Arthur, Case No. 17,360. 

Printed Matter: Perforated cardboard, on 
■which are printed sentences or mottoes to be 
filled in with embroidery, are manufactures of 
paper, and not printed matter. — ^Weihenmyer v. 
Arthur, Case No. 17,360. 

Printed Matter: German lottery tickets 
printed in full abroad, so as to require no addi- 
tions in writing, were dutiable under Rev. St. 
§ 2504. as "all printed matter," or under sec- 
tion 2516, as nonenumerated articles. — United 
States V. ETaub, Case No. 15,507. 

Ribbons: Silk and cotton velvet ribbons, silk 
constituting the chief value, were dutiable at 
•60 per cent, under section 8 of the act of June 
•30, 1864.— Lane v. Russell, Case No. 8,053. 

Ribbons: Under Act June 30, 1864, § 8, "rib- 
bons" does not include cotton ribbons.- Chapon 
T. Smythe, Case No. 2,611. 

Saltpeter, Crude: Saltpeter, known in com- 
merce as "crude saltpeter," Jteld entitled to free 
■entry as such, though partly manufactured. Act 
1832.- Farnham ■ V. Bancroft, Case No. 4,671. 

Seeds: Mustard, caraway, cardamon, and 
fenugreek Jield dutiable under provision for "gar- 
den seed and all other seeds not otherwise pro- 
vided for."— Boving y. Lawrence, Case No. 1,- 
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Shawls: Shawls, in part woolen, Jield dutja- 
We at 50 per cent,, under Act 1832, § 2, art. 2, 
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—Hughes V. Hoyt, Case No. 6,846. See, also, 
Albers v. Frick, Case No. 136. 

Ship-Building Materials: Ship-building ma- 
terials used in the construction of a vessel built 
for a foreign government, for use between ports 
in its own country, are not entitled to entry 
duty free. Rev. St. §§ 2513, 2514.— Russell v. 
United States, Case No. 12,164. 

Ship's Equipments: An anchor and chain ca- 
ble purchased abroad to be bona fide a part of 
the equipment of a vessel must not have been 
purchased under a necessitj' occasioned by any 
fault of her masters or owners in not properly 
equipping her originally, for the voyage.— Weld 
V. Maxwell, Case No. 17,374. 

Ship's E<iuipments: An anchor and chain ca- 
ble which is bona fide a part of the equipments 
and appurtenances of an American vessel is not, 
on being brought by her to the United States, 
subject to duty.— Weld v. Maxwell, Case No. 
17,374. 

Silks, Piece: Silk crapes lield dutiable as 
manufactures of silk not otherwise provided 
for" and not as "piece silks." Act 1864.— Lot- 
timer V. Smythe, Case No. 8,523. 

Silk, Sewing: "Twist," composed of goat or 
mohair and silk, or entirely of silk, if not known 
as "sewing silk" in commerce, is not dutiable as 
such. Act March 2, 1833.- Dorr v. Hoyt, Cases 
Nos. 4,007, 4,008. 

Skins: Buenos Ayres sheepskins, imported 
with the wool on and dried but not dressed, do 
not fall within the head of "raw hides and 
skins of all kinds," etc., and are subject to a 
duty of 20 per cent, ad valorem. Act Julv 30, 
1846, § 3.— Coggill V. Lawrence, Case No. 2,956. 

Spirituous Liquors; "Angostura Bitters," 
used principally as a flavoring extract for mixed 
drinks, Jielcl dutiable as "spirituous liquors not 
otherwise enumerated," and not as a medicinal 
preparation.— Dallet v. Smythe, Case No. 3,54o. 

Straw Manufactures: Twisted straw, used 
for making straw laces, not known in commerce 
at the time of the passage of the tarifE act, Jield 
not dutiable as straw manufactures, but as ar- 
ticles not otherwise specially provided for. — 
Rheimer v. Max^'ell, Case No. 11,738. 

Sugar, Loaf: Crushed loaf sugar is not "loaf 
sugar," within Act 1816, c. 107, where in com- 
merce loaf sugar means sugar in loaves. — Unit- 
ed States V. Breed, Case No. 14,63& 

Teas: Under Act June 30, 1864, all teas in 
warehouse on July 1, 1864, were dutiable at 25 
cents a pound, when afterwards withdrawn for 
consimiption.— Smith v. Draper, Case No. 13,- 
037. 

Teas: Under tlie joint resolution of April 29, 
1864, and Act June 20, 1864, § 20, the duty 
payable on a consumption entry of teas made 
April 29, 1864, was 30 cents a pound.— Smith 
V. Draper, OAse No. 13,037. 

Terra Japonica: "Gambia" Jicld synonvmous 
with "terra japonica," and exempt from dutv. 
Act 1861.- Hallett v. Smythe, Case No. 5,959," 

Tin Plates: Tin plates and terne tin import- 
ed subsequent to the enactment of the Revised 
Statutes heJd subject to the combined operation 
of sections 2503 and 2504.— Dodge v. Arthur, 
Case No. 3,950. 

Tin, Terne: "Terne tin" in strips formed of 
short plates locked together, and coated, Jield 
dutiable as "terne tin," and not as articles or 
manufactures of tin. Act .July 14, 1862.— Bruce 
V. Murphy, Case No. 2,047. 

Veils, Silk: Crape veils, made of silk, are pre- 
sumptively embraced within the term "silk 
veils," unless commercially known as distinctive 
articles.— Morrison v. Arthur, Case No. 9,842. 



Vermillion: Vermillion Jteld dutiable as such, 
and not as a "mercurial preparation."- Boving 
V. Lawrence, Case No, 1,711. 
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Waste or Shoddy: Pulverized waste or flock 
or shoddy is dutiable as "waste or shoddy and 
not as a mauufacture of wool. Act July 30, 
1846.— Lennig v. Maxwell, Case :N[o. 8,343. 

Wine, Bottled: Act July 14, 1S70.— Bensus- 
an V. Murphy, Case No. 1,329. 

Wearing Apparel: One going to a foreign 
country to buy clothing is not entitled to free 
entry thereof, though he wears the same in re- 
turning home.— Simmons' Case, Case No. 12,8bo. 

Wearing Apparel: Shawls or scarfs manu- 
factured on looms in strips or pieces, but sep- 
arated before importation, lipid dutiable as 
"wearing apparel." Act July 30, 1846.— Mail- 
lard V. Lawrence, Case No. 8,971. 

Wearing Apparel: The purpose, adaptation, 
and use of the article, and not its commercial 
designation, is the test of its dutiable descrip- 
tion by the words "wearing apparel." Act July 
30, 184G.— Maillard v. Lawrence, Case No. 8,971. 

Wearing Apparel: Silk neckties held dutiable 
as "wearing apparel," under the acts of 1861 
and 1862,— Fiske v. Smythe, Case No. 4,833. 

Wood Manufactures: Shingles not specifical- 
ly enumerated in Act March 2, 1861, held duti- 
able at 30 per cent., as manufactures of wood.— 
Stockwell V. United States, Case No. 13,466. 

Wool: Wool must pay duty on its weight on 
arrival, though the same was increased by ab- 
sorption of moisture, where not exposed to or 
injured by sea water.— United States v. Cho- 
teau, Case No. 14,793. 

Wool, Washed: The rate on washed wool is 
computed by doubling the specific and ad va- 
lorem rates for unwashed wool. Rev. St. § 2504, 
Sched. L.— Foster v. Simmons, Case No. 4,982a. 

Wool Manufactures: Hearth rugs, made of 
worsted, held not dutiable as manufactures of 
wool. Act July 14, 1832.— Riggs v. Frick, Case 
No. 11,825. 

Wool Manufactures: Bombazines, being goods 
of which wool is a component part, held dutiable 
at 30 per cent. Act 1824, c. 136.— United 
States V- Clarke, Case No. 14,813. 

Worsted Manufactures: Slipper patterns 
made of cotton canvas embroidered with worst- 
ed, and designed to be filled with more em- 
broideries, are dutiable as embroidered manu- 
factures of cotton, and not as manufactures of 
worsted.— Weihenmyer v. Arthur, Case No. 17,- 
360. 

III. COIiLECTION DISTRICTS AND 
OFFICERS. 

See, also, post, § 123. 

§ 17. Appointment of officers. 

The approbation of the secretary of the treas- 
ury is presumed where the collector appoints 
and commissions an inspector.— United States v. 
Bachelder, Case No. 14,490. 

§ 18. Powers. 

The collector cannot bind the government by 
any acts beyond or contrary to the authority 
given him by law. — Johnson v. United States, 
Case No. 7,419. 

The government cannot be prejudiced by an 
opinion or promise of its collector made after 
he left office.— Andrae v. Eedfield, Case No. 367. 

An ex-coUector cannot appropriate moneys of 
the United States in his hands in payment of 
fees due to officers of the customs (Act March 
2, 1799), as such authority can be exercised 
only by the collector actually in office. — Ghamp- 
ney v. Bancroft, Case No. 2,587. 

A customhouse officer has no power to ,con- 
trol gate keepers at piers. — United States t. 
Desmond, Case No. 14,951. 



Jurisdiction of surveyor for port of Eastport 
includes district of Passamaquoddy.— Ayer v- 
Thaeher, Case No. 684. 

§19. Duties and liaTjiHties. 

The duties of the collector of the port in re- 
lation to the branding of casks, chests, or cases 
of distilled spirits, wines, and teas, and the giv- 
ing of certificates under Acts March 2, 1799,. 



-United States v. Austin^ 
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and April 6, 1802.' 

Case No. 14,480. 

Duties of collectors as disbursing agents un- 
der Acts Aug. 23, 1842, and June 12, 1858.— 
United States v. Austin, Case No. 14,480. 

The collector is not liable for goods lost while- 
on deposit in a customhouse warehouse, in the 
absence of personal negligence. Negligence can- 
not be inferred from the mere loss. — Brissac v. 
Lawrence, Case No. 1,888. 

The collector is not personally responsible foi^ 
the negligence of his subordinates.— Brissac v^ 
Lawrence, Case No. 1,888. 

A collector is not liable for moneys stolen by 
his deputv without neglect or default on his. 
part.— United States v. Collier, Case No. 14,833. 

A collector is personally liable for the illegtil 
acts of his deputy in exacting fees not author- 
ized by law, though he has paid them over to- 
the government.— Ogden v. Maxwell, Case No. 
10,458. 

Daily intoxication of the bookeeper is not suf- 
ficient to charge the collector with a loss not 
shown to have been caused thereby.- Brissae 
v. Lawrence, Case No. 1,888. 

Officer wrongfully seizing goods, if without 
probable cause, is liable for all losses and in- 
juries; but if with probable cause, only for 
those caused by ordinary neglect.— Burke v. Tre- 
vitt. Case No. 2,163. 

The treasury department acts in a judicial ca- 
pacity in determining the charges to which a 
collector is subject, and cannot subsequently 
vary such adjudication to his prejudice. — United 
States V. Collier, Case No. 14,833. 

§ 20. Secretai^ of treasury. 

The secretary of the treasury has no legal 
power to direct the judgment of the appraisers- 
in valuing goods, or in adding to or subtracting 
from the charges in invoices, for the purpose of 
determining market values.— Gray v. Lawrence, 
Case No. 5,722. 

Regulations made by the secretary of the- 
treasurv under authority of Rev. St. § 251, when 
fairly within its scope, and not infringing legal 
rights of individuals, have the force of law. — 
United States v. Hutton, Case No. 15,433. 

The secretary of the treasury has no power 
to suspend the issue of certificates to importers 
of distilled spirits, under Act March 2, 1799.— 
Foster v. Peaslee, Case No. 4,979. 

Secretary of the treasury has no power to fix 
a chemical analysis of Peruvian bark as the 
only test of dutiable value.— Bartlett v. Kanp, 
Case No. 1,077. 
See, also, post, § 63. 

§ 21. Depnties and assistants. 

A collector, when authorized by the secretary 
of the treasury, may appoint as many deputies 
as may be necessary.— Schmaire v. Maxwell, 
Case No. 12.460. 

Inspectors of the customs are public officers, 
and not the mere servants and agents of col- 
lector.- Hooper v. Fifty-One Casks of Brandy, 
Case No. 6,674; United States v. Morse, Id. 
15,820. 

The offices of deputy collector and of inspector 
may be held by the same person. Act 1822, c. 
107.— United States v. Morse, Case No. 15,820. 

The deputy collector is a permanent officer of 
the customs, and may exercise and perform ther 
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functions, powers, and duties of the collector. 
Act March 3, 1817— United States t. Barton, 
-Case No. 14,534. 

He may appoint a merchant appraiser, on a 
reappraisement.— Falleck v. Barney, Case No. 

He may administer any oath required to be 
^administered by the collector.— Schmaire v. 
Maxwell, Case No. 12,460. 

Reappraisers may be sworn by a deputy col- 
leetor.— Falleck v. Barney, Case No. 4,625; Leh- 
anaier v. Maxwell, Id. 8,214. 

The principal appraisers must act in person. 
An appraisal on certificate of a deputy is void. 
Acts 1842, 1846.— Barker t. Lawrence, Case No. 
«91. 

At a port where there are no appraisers, a 
deputy collector may examine goods entered for 
warehousing to ascertain their dutiable value, as 
-n'ell as the collector. — Spring v. Eussell, Case 
No. 13,261. 

A deputy collector has no authority to waive 
A tender proposed to be made by importers, by 
acknowledging a tender when none is made.— 
United States v. Nash, Case No. 15,856. 

•§ 2S. Certificate of proljable cause. 

Where the seizure is under circumstances war- 
ranting suspicion, the collector is entitled to a 
■certificate of probable cause. Act 1799, §§ 71, 
S9; Act 1807, § 1.— United States v. Three 
Bales of Cloth, Case No. 16,495. 

A certificate of probable cause of seizure is 
properly granted on the report of public and 
merchant appraisers that an importation and 
•entry was fraudulently made with intent to 
■evade payment of duties.— United States v. Thir- 
ty-one Boxes & Packages of Imported Articles, 
Oase No. 16,465a; Same v. Three Bales of 
<31oth, Id. 16,495. 

A certificate of probable cause of seizure will 
"be granted where it appears that the seizure 
Tvas made in good faith, and after consultation 
■with the surveyor, naval officer, and district at- 
■torney.— United States v. One Hempen Cable 
aind One Hempen Hawser, Oase No. 15,931a. 

A motion for a certificate of probable cause 
•of seizure may be made subsequent to the de- 
•cree, and upon the hearing the court is not lim- 
ited to the evidence introduced upon the trial. — 
In re Gala Plaid, Case No. 5,183. 

In determining the question, the court cannot 
•consider the fact that the officer acted in an 
oppressive manner, and without a warrant— In 
re Gala Plaid, Case No. 5,183. 

The fact that the claimant was selling the 
soods at a low price in an obscure town, de- 
claring them to have been imported, and that 
duty had been paid upon only a small portion, 
was held sufficient to justify their seizure.— In 
Te Gala Plaid, Case No. 5,183. 

Under the act of March 3, 1863, the certifi- 

■cate therem provided for must be applied for 

i°^JK"°P®'^ season.— Faber v. Barney, Case No. 
■4,601. 

After two years and notice for execution on 
the judgment, Jield, that the application for a 
•certificate should not be granted.- Faber v, Bar- 
ney, Case No. 4,601. 

.r^o4^ ce'^tificate of probable cause (Rev. St § 
"yay) and a stay of execution will be granted, 
though application not made until after judg- 
ment for excess duties paid where such appears 
1? Q 'in^^^" *^® practice.— Cos v. Barney, Case 

^ 23. De facto officers. 

The acts of a de facto appraiser are valid.— 
-Gibb V. Washington, Case No. 5,380. 

5 24. Compensation. 

The amount received by officers of the cus- 
toms for forfeitures constitutes no part of the 
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emoluments to which the limitation of the 
maxim of compensation allowed by law applies. 
—Hooper v. Fifty-One Casks of Brandy^ Case 

Commissions on duty bonds are a part of 
such "emoluments."— Hoyt v. Curtis, Oase No. 
6,808. 

The estate of a collector of customs is not 
entitled to fees or perquisites of the office ac- 
cruing, after his death, from the official acts 
of his deputies.— Merriam v. Clinch, Case No. 
9,460, 

Where the United States adopted the acts 
of a collector, they are estopped to claim that 
he is not entitled to the compensation allowed 
by the existing statutes.— United States v. Col- 
lier, Case No. 14,833. 

Fees of collector of port for branding casks, 
chests, or cases of distilled spirits, wines, and 
teas, and giving certificates under Acts March 
2, 1799, and April 6, 1802.— United States v. 
Austin, Oase No. 14,480. 

A surveyor of customs is entitled to commis- 
sion on moneys paid to him for the treasury 
department, but not on moneys already in the 
treasury, which are transferred to him from 
other places of deposit — United States v. 
Sherlock, Case No. 16,277. 

A collector removed from office before the ex- 
piration of the year is entitled to the maximum 
amount of §3,000 out of the fees, etc., collected 
at such time, under Act 1822, c. 107, providing 
that the excess of emoluments over $3,000 in 
any one year shall be paid into the treasury. — 
United States v. Pearce, Case No. 16,021, 

The aggregate compensation of the surveyor 
of the port of St. Louis cannot exceed $5,000 
per annum. Acts 1822, 1831, 1841, 1857, 1872. 
—Donovan v. United States, Case No, 3,994, 

Customs collectors, as respects compensation, 
are divided into two classes, — collectors of the 
seven enumerated ports, and collectors of non- 
enumerated ports,— Donovan v. United States, 
Oase No. 3,994, 

Under Act March 3, 1841, private bonded 
warehouses are public storehouses,, and collect- 
ors are authorized to retain, as emoluments, 
money received for deposit of importations 
therein, under the same provisions applicable 
to public storehouses.— United States v. Mac- 
Donald, Case No. 15,668. 

Act March 2, 1799, as amended by act of 
1816, authorizing collectors to pay fees due to 
officers of the customs out of the revenue of 
the United States, creates no lien on money 
in his hands, arising from the revenue. — 
Champney v. Bancroft, Oase No. 2.587. 

Compensation of collectors under Acts Sept. 
30, 1850, and Aug. 1, 1852.— United States v. 
Converse, Case No. 14,848. 

As to the compensation of the collector of 
the district of Upper California under Act 
March 3, 1849.— United States v. Collier, Case 
No. 14,833. 

Commissions of collector under Act 1820. — 
Bates V. Drury, Case No. 1,100. 

Fees of collectors as disbursing agents, under 
Acts Aug. 23, 1842, and June 12. 18o8.— United 
States V. Austin, Case No. 14,480. 

Fees of collector for drawing drafts under. 
Act July 29, 1813.— Andrews v. United States. 
Case No. 381. 

Compensation of a deputy appointed under 
Act March 3, 1817.— Andrews v. United States. 
Oase No. 381. 

A deputy collector acting also as inspector 
may receive additional compensation therefor. 
—United States v. Morse, Case No. 15,820. 
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§ 25. Reimbursement o£ expenses. 

Disbursements of collectors of ports. — ^An- 
drews V. United States, Case No. 381. 

Collector of port, by failing to keep and trans- 
mit yearly accounts of incidental expenses, does 
not forfeit right to ■ reimbursement, but only 
liable to penalty. — ^Andrews t. United States, 
Case Ko. 881. 

Under Act Hay 7, 1822, c. 107, § 9, providing 
for the salaries of collectors and naval officers, 
the necessary expenses of the office are first 
to be paid out of the receipts, and the govern- 
ment is not liable if the balance is not sufficient 
to make up the salary.— "NVentworth v. United 
States, Case No. 17,414. 

§ 26. Official bonds. 

A bond given by a collector of customs under 
Act ilareh 2, 1799, binds the sureties from the 
time he assumed office, though not executed 
until several months thereafter.— United States 
V. Ellis, Case No. 15,047. 

The bond of a collector of customs as a de- 
positor of public money and fiscal agent of the 
United States under Act Aug. 6, 1846, does 
not applv to past transactions. — United States 
V. Ellis, Case No. 15,047. 

Giving a second official bond by a collector, 
%vith different sureties, does not of itself merge 
or extinguish the first; and an unsatisfied judg- 
ment on one does not bar an action on the other 
for the same breach.— United States v. Hoyt, 
Case No. 15,409. 

The sureties on a bond of a collector of cus- 
toms appointed during a recess of the senate 
are not liable for his acts after he accepted a 
new appointment made by the president by and 
with the advice of the senate. — United States 
T. Ellis, Case No. 15,047. 

Where duties not required by law were im- 
posed on a collector of customs by the superior 
officers of the treasury department, he is still 
required to discharge his duties according to 
law, and the sureties on his official bond are 
liable for his failure to do so.— United States v. 
Gaussen, Case No. 15,192. 

Delay on the part of the government in en- 
forcing its riglits cannot be set up as a defense. 
— United States v. Gaussen, Case No. 15,192. 

No change made by law in the rate of duties, 
the routine of the office, or in the method of 
conducting it. which does not change materially 
the character of the office, will discharge the 
sureties on the official bond of the collector. — 
United States v. Gaiissen, Case No. 15,192. 

§ 27. Actions against officers. 

The district court as a court of revenue has 
jurisdiction of an action to recover property 
wrongfully seized by customs officers, and to 
award damages, or to compel the seizor to pro- 
ceed to adjudication. — Burke v. Trevitt, Case 
No. 2,363. 

Trover will lie against a collector who un- 
lawfully detains the goods of an importer, and 
it is no defense that the collector acts under 
the instructions of the secretary of the treas- 
ury.— Fiedler y. Maxwell, Case No. 4,760. 

The remedy of an importer for the refusal of 
the collector 'to appoint a merchant appraiser is 
an action on the case.— Lehmaier v. Maxwell, 
Case No. 8.214. 

The only defense admissible, in trespass 
against a customs officer for seizing goods as 
imported in violation of the revenue laws, is a 
judgment of condemnation on proceedings in 
rem in the district court, or a certificate of rea- 
sonable cause.— Hall v. Warren, Case No. 5,- 
952. 

Having possession of the goods, and exercis- 
-iug acts of ownership over them, the plaintiff 
may sue for a trespass on them in his own 
name. — Hall v. Warren, Case No. 5,952. 



Shortness of public notice of sale of ware- 
housed goods reported perishable lidd not per se- 
sufficient evidence of fraud to warrant judg- 
ment against the collector. — Gould v. Ham- 
mond, Case No. 5,638. 

Where bonds taken for property seized have- 
beeu turned over to the government, and not 
collected, the collector is not entitled to a credit 
for any part thereof in an action against him 
by the government.^United States v. Collier,. 
Case No. 14,833. 

A collector is not liable to pay interest on 
moneys received in the case of open and run- 
ning accounts, under Act March 3, 1797, § 1. — 
United States v. Collier, Case No. 14,833. 

See, also, ante, § 22. 

IV. ENTRY AND APPRAISAL OF 

GOODS, BONDS, AND WARE- 

HOTJSES- 

Hability of goods in warehouse to levy on 
execution, see '"Execution," § 1. 

§ 28. Report of entry. 

Privateers are included within the exemption; 
of "ships or vessels of war" from making; a 
report and entry on arriving at a port of the 
United States. Act March 2, 1799, § 31.— 
The Wilson v. United States, Case No. 17,846. 

See, also, post, § 113. 

§ 29. Tlie entry. 

On the entry of sugar in peculs the weight is- 
properly stated by giving the weight of peculs 
under the usage of the custom house at the 
time of entry. — United States v. Baker, Case- 
No. 14,500. 

Goods imported by the purchaser, when sub- 
ject to ad valorem duty, should be entered at 
the purchase price, while goods imported by the- 
manufacturer should be entered at the market 
I)rice or value at the i>lacc of exportation. — 
ITnited States v. Twelve Casks of Cudbear. 
Case No. 10,553: Same v. Twenty -Six Bales of 
Rubber Boots, Id. 16,570; Same v. Twenty-Six 
Cases of Kubber Boots, Id. 16,571. 

The importer may enter his goods at their 
cash value in the foreign country, reduced to- 
sioeeie. — Grant v. Maxwell, Case No. 5,699. 

The consignee who has sworn to the invoice 
sent by the owner will not be allowed to amend 
the entry to avoid a penalty after the collector 
has directed an appraisement. — Harriman v. 
Maxwell, Case No. 6,1C^. 

There is no importation under the customs 
laws unless the goods are landed, and it is not 
a compliance therewith to merely bond or pay 
duties and permit re-export without landing. — 
Kohne v. Insurance Co. of North America,. 
Case No. 7.922. . 

See, also, post, § 79. 

§ 30. Place of entry. 

If the proper port of entry of the district be 
in possession of the enemy, the collector may 
remove the customhouse to some other con- 
venient port within the district, and there ad- 
mit vessels to entry. — United States v. Hay- 
ward, Case No. 15,336. 

§ 31. Entry of distilled spirits. 

The certificate which the collector is required 
to give the importer of distilled spirits is suffi- 
cie!it where the signature is printed. Act 
March 2, 1799, § 41.— United States v. Schoyer,. 
Case No. 16,232a. 

See, also, post, §§ 84, 123. 

§ 32. Tlie manifest. 

The manifest must name shipper, and in case- 
of return of part of cargo miist show by whom, 
shipped out and to whom consigned inward. — 
The Ariel, Case No. 527. 
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A horse brought in from adjacent foreign ter- 
ritory as a mere instrument of conveyance in 
the prosecution of a temporary journey is not 
within Act 1821, § 1, and no manifest thereof 
is necessary. — United States v. One Sorrel 
Horse, Case No. 15,953. 

Articles purchased abroad for a vessel, to be 
used as a part of her equipment, are not sea 
stores (Act March 2, 1799), and, where they 
remjun on board on her arrival, tiiey need not 
be reported by the master in bis manifest. — 
United States v, Twenty-Three Coils of Cord- 
age, Case No. 16,573. 

The master of a vessel entering a port of the 
United States with merchandise subject to 
duty consigned to such port is bound to deliver 
his manifest, though he intend such merchan- 
dise to be returned to a' foreign porL— The 
Fame, Case No. 4,633. 

See, also, post, §§ 81, 110. 

§ 33. Permit to unlade. 

Goods free of duty cannot be lawfully un- 
laden and delivered without a written permit 
from the collector and naval officer. (Act March 
2, 1799, § 50.)— United States v. The Sarah B. 
Harris, Case No. 16,223. 

Mackerel, the property of an American citi- 
zen, caught in an American vessel by an Ameri- 
can seaman, and shipped in an American vessel 
from a foreign port of transshipment, cannot be 
lauded under such section without a written 
permit.— United States v. The Sarah B. Harris, 
Case No. 16,223. 

Silver dollars are "goods, wares, and mer- 
chandize," within Act March 2, 1799, c. 128, 
§ 50, for the lauding of which a permit from 
the customhouse is necessary. — ^The Elizabeth 
and Jane, Case No. 4,355. 

Appurtenances or equipments of a ship, pur- 
chased bona fide for its use. may be landed with- 
out a permit under act 1799, c, 128, § 50.— Unit- 
ed States V. Chain Cable, Case No. 14,776. 

Opium shipped from San Francisco to Portland 
by the way of Victoria, B. C, and taken ashore 
there, for however short a time, cannot be land- 
ed by the same vessel at Portland without a 
permit.— Ten Cases of Opium, Case No. 13,828. 

See, also, post, §§ 83, 112, 

§ 34. Invoices. 

The collector has no power to permit an en- 
try of merchandise unaccompanied by an in- 
voice, or a sufBcient excuse for its absence. Act 
March 3, 1863, § 1.— United States v. Thirty- 
Nine Thousand One Hundred and Fifty Cigars, 
Case No. 16,464. 

An invoice executed in triplicate in due' form 
must be produced at or before each shipment to 
the consul at the place of shipment. Shipments 
in trains are subject to the same rules as ship- 
ments by water.— Locke v. United States, Case 
No. 8,442. 

It is no objection that an agent of the im- 
porter makes him debtor for the goods in tlie 
invoice, as bought of the agent, if in fact tlie 
latter acted only as agent for the importer in 
the purchase. — United States v. May, Case No. 
15,752. 

Under the act of 1799 a foreign manufacturer 
might invoice goods made by him at the actual 
cost of the raw material, the value of labor 
employed, and the expense of transportation to 
the port of shipment— Ninety-Five Bales of 
Paper v. United States, Case No. 10,274. 

The cost of the raw materials is to be taken 
at the market price of such material at the 
time when the manufacture of the goods was 
completed. — United States v. Sixteen Cases of 
Silk Eibbons, Case No. 10,301. 

The sum at wliieh an agent who purchased 
goods for his principal surrendered them to the 



latter, because he was unable to pay more, is 
not the proper invoice price; otherwise where 
the agent violated his authority in purchasing 
tlie goods.— United States v. Six^-Five Packages 
of Glass, Case No., 16,305a, 

The invoice of goods procured otherwise than 
by purchase must state their actual market 
value at the time and place when or where they 
are procured or manufactured. ' Act March 3, 
1863.— In re Six Cases of Silk Ribbons, Case 
No. 12,914; In re Twelve Hundred and Nine 
Quarter Casks, etc., of "Wine, Id. 14,279; Unit- 
ed States V. Sixteen Cases of Silk Ribbons, 
Id. 16,301; Same v. One Case of Cashmere 
Shawls, Id. 15,923. 

"Actual cost" means the cost at the place of 
exportation, with the addition of all dutiable 
charges. The fact that the goods could be 
manufactured for the invoice price is immato- 
rial. — United States v. Eighty-Two Packages 
of Glass, Case No. 15,038. 

"Actual market value" is the price at which 
the manufacturer holds his goods for sale in 
ordinary course of trade.— In re Six Cases of 
Silk Ribbons, Case No. 12,914. 

In the absence of proof of sales or ofEers to 
sell, market value may be ascertained by cost 
of raw material at the time and place of manu- 
facture, with the cost of manufacture and a. 
manufacturer's proiit. — In re Six Cases of Silk 
Ribbons, Case No. 12,914. 

The owner, consignee, or agent may make 
addition in the entry to the invoice cost or value 
to raise the same to the true market value. — 
Harding v. Whitney, Case No. 6,052. 

A manufacturing importer is one who con- 
trols, directs, or superintends the artisans whose 
skill and labor are tised in preparing an article 
for sale or use, or who is the general head or 
pi'oprietor of an establishment in which articles 
are manufactured. — United States v. Five Casks 
of Files, Case No. 15,112. 

In arriving at market value at port of ex- 
portation, purchaser can only be required to 
adopt methods usually adopted by merchants in 
making purchases. — ^Bartlett v. Kane, Case No. 
1,077. 

Fraud will not be imputed to an importer in 
invoicing goods at the weight as given by the 
customary method of weighing, but the apprais- 
ers are not bound thereby. — United States v. 
Nash, Case No. 15,856. 

An accepted order for goods to be manu- 
factured, although a purchase in the usage of 
trade as between the parties, is not a purchase 
under section 16, Act Aug. 30, 1842, so as to 
authorize the entry of goods, when imported, 
at a dutiable value fixed at the current price of 
like goods at the time the order was accepted, 
where the goods are to be manufactured after 
the acceptance of the order. — ^Pierson v. Law- 
rence, Case No. 11,158; Same v. Maxwell, Id. 
11,159. 

The lowest cash price given by a merchant in 
a regular proposition for wine for export in 
quantities will fix a market value for the pur- 
pose of invoicing wines in substance the same 
as those offered. — ^In re Three Thousand One 
Hundred and Nine Cases of Champagne, j Case- 
No. 14,012. 

Any money which is in common use as a 
medium of purchase and sale, though not of the 
coinage of the country, is a currency of tlie 
country within Act March 3, 1801. — United 
States V. Dry Ox and Cow Hides, Case No. 14,- 
995. 

The "actual market value" of wines at the- 
"place" where they were procured or manu- 
factured determined in the case of wines dosed 
and prepared for export. — ^In re Three Thousand 
One Hundred and Nine Cases of Champagne, 
Case No. 14,012. 
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Ho-w actual market value determined in the 
case of wines sold by agents here for delivery 
at a certain sum, duty free.— In re Twelve Hun- 
dred and Nine Quarter Casks, etc., of Wine, 
Case No. 14,279. 
See, also, post, § 80. 

§ 35. Ascertainment of value and 
amount^— In general. 

See, also, post, §§ 82, 109. 

Values of imported goods subject to specific 
duties are ascertained in the same manner as 
ihose subject to ad valorem duties. Act 1820. 
— Bailey v. Goodrich, Case No. 735. 

Act July 30, 1846, did not vary the law pre- 
•viously in force regulating the method of ascer- 
taining the quantity of merchandise imported. 
—Wilson V. Maxwell, Case No. 17,824. 

§36. "Actual cost" or "market val- 

ne" in general. 

Under Act April 20, 1818, c. 74, the actual 
<:ost is still the true basis of valuation. — Tappan 
V. United States, Case No. 13,749. 

"'Actual cost" in Act 1799, c. 128, means bona 
fide purchase price, not market value. — ^Alfonso 
V. United States, Case No. 188. 

Rate of duty on wine imported in bottles, 
each containing more than a pint and less than 
a quart, is controlled by actual cost of the wine, 
and not by its cost estimated on the supposition 
that each bottle contained a quart. — Cavaroe v. 
Collector, Case No. 2,529. 

§ 37. ^-^ Time to wliiclL valuation re- 
lates. 

The term "ad valorem," as used in the cus- 
toms laws, does not always mean the actual 
value of the article at the place of exportation. 
— ^United States v. Clement, Case No. 14,815. 

Under Act Aug. 30, 1842, § 16, the value of 
the goods at the time of their purchase, and not 
that at the time of their exportation, is the 
dutiable value. — ^Morlot v. Lawrence, Case No. 
S,S16; Griswold v. Same, Id. 5,837. 

Time of shipment abroad will be taken as the 
time of purchase, unless the collector is notified 
to the contrary. Act Aug. 30, 1842.— Crowley 
V. Maxwell, Case No. 3,449; Focke v. Law- 
rence, Id. 4,894; Harriman v. Maxwell, Id. 
6,105. 

The date of an invoice is prima facie evi- 
dence, as against the purchaser making the en- 
try, of the time of their purchase, and conclu- 
sive until a mistake in the date is proved. — 
Pierson v. Lawrence, Case No. 11,158; Same v. 
Maxwell, Id. 11,159. 

Purchases are considered as made at the date 
of the invoices, and not when the orders for 
goods were accepted when the market rate has 
advanced. — ^\^'"ilson v. Lawrence, Case No. 17,- 
S16. 

Iron purchased in Wales, and transshipped at 
Liverpool, will be appraised at its market value 
an Liverpool. Act Aug. 30, 1842, § 16.— God- 
dard v. ilaxwell, Case No. 5,492. 

Market value of sugars transported from Cu- 
ba to Halifax, and thence imported, how ascer- 
tained. Act Aug. 30, 1842. — ^Barnard v. Mor- 
ion, Case No. 1,006. 

Rule for ascertaining ad valorem dutiable val- 
aie of merchandise procured by purchase pre- 
scribed by Act 1842, § 16, not repealed by Act 
1846.- Barnard v. Morton, Case No. 1,005. 

The valuation of goods as at the time of their 
exportation, instead of the time of their pur- 
chase, is illegal. Act 1846.— Maillard v. Law- 
rence, Case No. 8,972. 

Act Sfarch 3, 1851, § 1, varies Act July 30, 
1846, § 8, only so far as concerns the period of 
time for valuing imports, — Morris v. Maxwell, 
Case No. 9,834. 



In the case of iron purchased in Wales, and 
transshipped at Liverpool, Jield, that the "pe- 
riod of exportation" was the time when the 
iron left Liverpool. Act March 3, 1851.- For- 
man v. Peaslee, Case No. 4,941. 

All goods subject .to an ad valorem duty, 
though obtained otherwise than by purchase, 
are to be appraised at the period of exportation 
under Act March 3, 1851.— Forman v. Peaslee, 
Case No. 4,941. 

Sugar should be appraised at market value on 
the date of actual loading, and not at the date 
of sailing.— United States v. McKean, Case No. 
15,681a. 

The actual value of the articles at the time 
and place of shipment will control in fixing the 
duty. Act June 30, 1864.— Davidson v. Draper, 
Case No- 3,604. 

Under Act March 3, 1865, the dutiable value 
of merchandise is the actual market value or 
wholesale price at period of exportation in coun- 
try from which it was exported. — Cobb v. Ham- 
lin, Case No. 2,922. 

§ 38. Effect of invoice valuation. 

The collector is not bound to take the invoice 
valuation of goods, supported by the owner's 
oath on the entry, as their dutiable value. — 
Focke V. Lawrence, Case No. 4,894. 

Effect of invoice valuation in fixing duty. — 
Davidson v. Draper, Case No. 3,604. 

Importers cannot qualify the effect of their 
act in adding to the invoice value by stating 
that it was made to prevent a seizure.— Haas v. 
Arthur, Case No. 5,885. 

§ 39. — — Costs and cliarges in general. 

The charge for "costs and charges" must in- 
clude only those actually paid.— Hutton v. Schell, 
Case No. 6.961. 

Costs and charges actually paid should be add- 
ed to the invoice, and not arbitrarily fixed.— Ben- 
kard v. Schell, Case No. 1,307. 

Under Act Aug. 30, 1842, § 16, assessing du- 
ties, all costs and charges are to be included in 
actual market value.— Cobb v. Hamlin, Case No, 
2,922. 

Charges and expenses not to be added to de- 
termine whether wool is dutiable. Act 1832. — 
Armstrong v. Hoyt, Case No. 544a. 

The additional charges authorized by law to 
be added to the appraised value of dutiable mer- 
chandise may be added by the aporaisers, with 
the sanction of the collector. — Gibb v. Washing- 
ton, Case No. 5,380. 

§ 40. — — Cost of transportation. 

Freight is not a dutiable charge under Act 
March 3, 1851. — ^Benkard v. Schell, Case No, 
1,307; Bliss v. Redfield, Id. 1,549; Vaccari v. 
Maxwell, Id. 16,810. 

Costs of transportation of goods from the in- 
terior to the place of exportation are not includ- 
ed in charges to be added to the appraised value 
of dutiable merchandise. Act JIarch 3, 1851. — 
Forman v. Peaslee. Case No. 4,941; Gibb v. 
^^'ashington, Id. 5,380; Hutton v. Schell. Id. 6,- 
961. CONTRA, see Warren v. Peaslee, Case 
No. 17,198. 

Where merchandise is shipped from Smyrna, 
and transshipped at Liverpool, the estimated 
freight between such places cannot be added to 
the market value and charge,«! at Smyrna to make 
up the dutiable value. Act 1851. — Gaut v. Peas- 
lee, Case No 5,212. 

Where goods are to be valued "at the place 
from whence exported," the value of goods man- 
ufactured in one city, and sent to another for 
exportation, will include the costs of transporta- 
tion between such places. Act July 14, 3832,— 
Hoffman v. Williams, Case No. 6,579. 
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Transportation from port of shipment is not a 
-dutiable charge, under Act March 3, 1851.— 
Benltard v. Schell, Case No. 1,307. 

Where sales are free on board, the addition of 
transportation charges from the place of produc- 
tion is illegal.— Bliss v. Redfield, Case No. 1,549. 

The costs and charges of transportation from 
a blockaded port in lighters to another port, from 
which shipment can be made, cannot be added 
:as part of the dutiable value—Wilbur v. Law- 
rence, Case No. 17.635. 

A separate freight paid from Canton to Ma- 
nilla, where the cargo was transshipped, cannot 
l)e added in ascertaining dutiable value. Act 
1842.— MUlar v. Millar, Case No. 9,546. 

Where goods are shipped from China to New 
York via London, the freight from China to Lon- 
•don cannot be added as part of the dutiable 
value. — Grinnell v. Lawrence, Case No. 5,831; 
'Griswold v. Maxwell, Id. 5,838. 

^ 41. — Export duties. 

The addition to the invoice value of an arbi- 
trary and fictitious diarge for export duty at the 
•place of exportation is erroneous. — ^Riess v. Red- 
Jeld, Case No. 11,821. 

Under Act April 20, 1818, § 4, in calculating 
ad valorem duties insurance is not a part of the 
•dutiable value.— United States v. May, Case No. 
15,752. 

':§ 43. Commissions.. 

Under Act April 20, 1818, § 4, in calculating 
ad valorem duties commissions do not constitute 
a part of the dutiable value.— United States v. 
May, Case No. 15,752. 

This is the rule under Act March 3, 1865. — 
vCobb V. Hamlin, Case No. 2,922. 

A commission must in all cases be added to 
ithe invoice value, though none is in fact paid, 
and the importers of such article do not cus- 
tomarily pay any commission. Act Aug. 30, 
a842.^Noreross v. Greely, Case No. 10,294. 

Same rule under Act March 3, 1851.— Hutton 
T. Schell, Case No. 6,961. 

Commissions on importations; amount charge- 
able. Act March 3, 1851.— Benkard v. Schell, 
•Case No. 1.307. 

The rates of commissions to be charged to 
■soods to make up their dutiable value (Act Aug. 
30, 1842, § 16) must be ascertained in the same 
manner as the value of the goods. The collector 
"has no power to charge an arbitrary rate.-^Mun- 
:sell V. Maxwell, Case No. 9,932. 

It is error to charge a greater sum for com- 
anissions than the usual charge in the place of ex- 
portation. Act March 3, 1851.— Kiess v. Red- 
iield. Case No. 11,821. 

Whether the commission, which is to be added 
as a dutiable charge, is to be cast on the foot 
•of the invoice, with or without the addition of 
the charges, depends on usage, and is not fixed 
l)y law. Act March 3, 1851.— Warren v. Peas- 
lee, Case No. 17,198. 

§ 44. — Discounts. 

The amount of "discount for cash" shown on 
invoice must be deducted from the gross amount 
in estimating duties. — Goddard v. Arthur, Case 
No. 5,489 J Gray v. Lawrence, Id. 5,722. But, 
see Riess v. Redfield, Case No. 11,821. 

^ 45. -^_ Packages and packing. 

Under Act AprU 20, 1818, § 4, the cost of out- 
:side packages is not a part of the dutiable value. 
—United States v. May, Case No. 15,752. 

The weight of the boxes, cases, or packages in 
which goods are imported is not the subject of 
appraisement, within the meaning of Act July 30, 
1846, § 8.— Wilson v. Maxwell, Case No. 17,824. 



Where the purchase price included the pack- 
age or covering, charges therefor are not to be 
added by the appraiser.— Harding v. Whitney, 
Case No. 6,052. 

Where wool is packed in hides of equal value 
therewith, which are an article of value in the 
market, the weight of the hides will not be de- 
ducted in ascertaining the cost of the wool per 
pound. — Saxonville Mills v. Russell, Case No. 
12.413. 

Expense of salt sacks is embraced in "all 
costs," and is to be added to market value of 
salt. — ^Barnard v. Morton, Case No. 1,005. 

A pro rata abatement is made upon the amount 
of incidental charges at port of shipment, and 
upon the value of the hogsheads, etc.— Brune v. 
Marriott, Case No. 2,052. 

The cost of packages in which molasses was 
imported hdd to form a proper item of its value 
on which to charge ad valorem duties. — ^United 
States V. Clement, Case No. 14,815. 

Both "draft" and "tare" are allowable on sugar 
imported in bags, and subject to duty by weight. 
Act March 2, 1799, § 58.— Napier v. Barney, 
Case No. 10,009. 

Ascertaining weight of teas exported, where 
the chests were of different weights and tares, 
and teas of different values. — ^United States v. 
Aymar, Case No. 14,483. 

Value of goods purchased in bulk, and after- 
wards put in a packing house for convenience, 
does not include cost of packing.— Cobb v. Ham- 
lin, Case No. 2,922. 

§ 46. ^-^ Allovcance for difference in 
currency. 

Act March 2, 1799, § 61, in relation to regu- 
lations for estimating duties where cost is ex- 
hibited in foreign depreciated currency, is not re- 
pealed by Act May 22, 1846.— Grant v. Max- 
well, Case No. 5,699. 

Under the power to make regulations for es- 
timating duties in the case of depreciated foreign 
currency (Act March 2j 1799, § 61), the presi- 
dent caimot fix an arbitrary value for foreign 
currency, without regard to its intrinsic value. — 
De Forest v. Redfield, Case No. 3,746. 

Deductions should be allowed from nominal 
value of imports for foreign depreciated currency. 
— Alsop V. Maxwell, Cases Nos. 263, 264; Loe- 
wenstein v. Same, Id. 8,462. 

An importer is not entitled to an allowance for 
depreciation of the Austrian currency, unless his 
invoice is accompanied by a consular certificate 
of the value of such currency. Act March 2, 
1799.— Rich v. Maxwell, Case No. 11,759; Du- 
tilh V. Same, Id. 4,207, 4,208. 

The presentation of the consular certificate 
subsequent to payment of the duties is inef- 
fectual.— Dutilh V. Maxwell, Case No. 4,208. 

The collector need not demand such certificate, 
but it must be offered by the importer, or a 
bond to produce it.— Rich v. Maxwell, Case No. 
11,759. 

In the case of importations about a month 
apart, lidd suflficient where a fconsular certificate 
was presented with the first importation only. — 
Reynolds v. Maxwell, Case No. 11,731. 

A consular certificate as to the value of for- 
eign currency, attached to an invoice, may be 
contradicted by the importer.— De Forest v. Red- 
field, Case No. 3,746. 

Where the invoice and entry are made out in 
a denomination of foreign money not enumerated 
in the statute, the value of the goods must be 
estimated according to the intrinsic value of such 
foreign money, compared with money of the 
United States. Act March 2, 1799, § 61; Act 
March 3, 1801, § 2.— De Forest v. Redfield, Case 
No. 3,746. 
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§ 47. AlloTvance for loss. 

The actual amount arriring, and not the 
amount shipped, is liable for duty, in the ab- 
sence of proof that the loss in transit improved 
the quality of the goods. — Austin v. Peaslee, 
Case No. 666; Brune v. Marriott, Id. 2,052; 
Sehuchardt v. La-wrence, Id. 12,48i; United 
States V. Nash, Id. 15,856. 

The dutiable value in case of loss by leakage is 
ascertained by deducting from the dutiable value 
of the invoice amount the amount of deficiency 
shown by the returns of the official weigher and 
gauger. — ^Brune v. ilarriott. Case No. 2,052. 

A survey of goods damaged on the voyage 
need not be made previous to an appraisement of 
the dama£;es for the purpose of an abatement of 
duties.— Wight v. Curtis, Case No. 17,628. 

An error of the importers in designating the 
appraising officers in an application for an ap- 
praisement will be disregarded. — ^TN'ight v. Cur- 
tis, Case No. 17,628. 

The collector is bound to order an appraise- 
ment of the damage of goods on the voyage on 
reasonable evidence of such damage. — TlS^ght t. 
Curtis, Case No. 17,628. 

Under Rev. St. §§ 2927, 2928, there can be 
an appraisement for an abatement of duties for 
damage sustained to the goods during the voy- 
age after entry and payment of the estimated 
amount. — ^United States t. Phelps, Case No. 
16,040. 

§ 4:8. Time and mode of appraisal. 

Under Act March 3, 1851, goods are to be ap- 
praised as at the time of their exportation. — 
ilorris v. Maxwell, Case No. 9,834. 

An appraisement by part only of the public \ 
appraisers is valid unless protested against; 
and it is only necessary that those who certify 
to the appraisal should actually have made it. 
—McCall V. Lawrence, Case No. 8,G72. 

The assistant appraisers, under Act May 28, 
1880, are in aid of those under Act March 1, 
1823, and an appraisement by each set is not 
necessary. — United States v. Fourteen Packages 
of Pins. Case No. 15,151. 

Official appraisers, even after appeal taken, 
have right to production of all documents con- 
nected with importation. — Bartlett v. Kane, 
Case No. 1,077. 

Merchant appraisers need not act in presence 
of importer. — Bangs v. Maxwell, Case No. 841. 

The merchant appraisers in whose presence 
the packages must be examined by the custom- 
house officer under Act 1799, e. 22, § 67, must 
be in a situation to be able to witness the ex- 
amination, and to see and testify to a part, 
at least, of the contents of each package. — 
TTnited States v. One Thousand Three Hundred 
and Eighty-Two Hogsheads of Sugar, Case 
No. ].'-,,962. 

Where sheepskins are imported with the 
wool on. the wool and pelt cannot be separated, 
and appraised separately. — Coggill v. Law- 
rence, Case No. 2.956. 

The appraisers are not bound by prior ap- 
])raisal.>!i of the value of goods of the same kind 
imported by the same party. — Goodsell v, 
Briggs, Case No. 5,548. 

Where samples are fairly selected from one 
in ten of the packages, and are fully identified, 
it is of no importance whether they were 
drawn from the packages by the appraisers 
themselves, or by the official sampler of the 
appraisers' department. — Yznaga v. Peaslee, 
Case No. 18,196. 

Where the importer does not object, an ap- 
praisal by -samples taken by a sampler where 
the appraisers did not see the packages, held 
sufficient. — Yznaga v. Peaslee, Case No. 18,- 
196. 



An examination of goods by the appraisers 
is indispensable, but a personal examination 
of each article is not neces.sary. A fair selec- 
tion of samples is sufiBcient. — Gibb t. Wash- 
ington, Case No. 5,380. 

The appraisement is void, where the apprais- 
ers do not, in substance and effect, open and 
examine at least one package in every ten. — 
Burgess v. Converse, Case No. 2,154. 

An appraisement of a cargo of sugar, based 
solely on samples taken after most of the car- 
go had been sold and delivered, held insufficient. 
— United States v. McKean, Case No. 15,681a. 

The appraisement by merchant appraisers 
under Act Aug. 30, 1842, is final, and it is not 
necessary that their award shoiild set forth 
the principles upon which they acted or the^ 
evidence by which they were governed. — Tuck- 
er V. Kane, Case No. 14,220. 

The validity of such appraisement can be im- 
peached outside the award only by testimony 
showing that the question referred was not 
decided, or some misconduct in the appraisers. 
—Tucker v. Kane, Case No. 14,220. 

The circuit court has no authority to enjoin 
the appraisers from taldng evidence anywheity 
as to the value of an importation, or earrying^ 
the goods out of the district for that purpose. 
—Goodsell V. Briggs, Case No. 5,548. 

§ 49. Effect of appraisal. 

The value of an import is determined by the 
appraisal, and the duty fixed by law must he- 
assessed by the collector upon the value so- 
determined. — ^^''ills V. Russell, Case No. 17,773. 

And this is the rule notwithstanding there is- 
an invoice sworn to by the owner. — Thomson 
V. Maxwell, Case No. 13,983. 

The collector may cause a re-examination 
and valuation of goods after an appraiser has- 
passed the same. — ^United States v. Eighty- 
Two Packages of Glass, Case No. 15,038. 

An appraisement regularly made for the pur- 
pose of ascertaining the value of goods sub- 
ject to an ad valorem duty is conclusive as to 
the value on which the duty is estimated. Act 
April 20, 1818. — Tappan v. United States, Case- 
No. 13,749. 

The rule is the same under Acts 1823 and 
1851- — Bailej' v. Goodrich, Case No. 735. 

Otherwise as to goods subject to specific du- 
ties. — ^Bailey v. Goodrich, Case No. 735. 

The appraisement by the official appraiser- 
will be held conclusive, notwithstanding a pro- 
test, where the importer asserted that he did 
not desire a reappraisement, and did not offer 
the fees therefor. — ^Fielden v. Lawrence, Case- 
No. 4,774. 

§ 50. Reappraisement. 

A notice that the appraisement is not satis- 
factory, and the importers will give evidence- 
"if desired," is not sufficient to entitle them to 
a reappraisement. — ^Lehmaier v. Maxwell, Case- 
No. 8,214. 

Objections to the qualifications of the mer- 
chant appraiser, not made at the time of the 
reappraisement, will be deemed waived. — Fal- 
leck V. Barney, Case No. 4,625. 

Tliere cannot be a reappraisement, on ap- 
peal, unless there has been an entry of the- 
goods, and such entry may be presumed from 
the circumstances on reappraisal. — In re Twen- 
ty-Eight Cases of Wine, Case No. 14,281. 

A reappraisement made under Act Aug. 30, 
1842, § 17, is illegal and void where the mer- 
chant appraiser was sworn by the official ap- 
praiser. — Vaccari v. Maxwell, Case No. 16,810. 

An appraisement becomes of no effect only 
when there is another appraisement, — ^Lehmai- 
er v. ^Maxwell, Case No. 8,214. 
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Act March 3. 1831, § 3, in regard to reap- 
praisals, applies to goods imported by their 
Tnaniifacturer.— Bannendahl v. Kedfield, Case 
No. 964. ■ 

§ 51. Appeal from appraisement. 

The secretary of the treasury has no power 
to review an appraisement by merchant ap- 
praisers.— Tucker V. Kane, Case No. 14,220. 

The appraisal is not set aside by an appeal, 
though the collector illegally refuses to order a 
reappraisal.— Schmaire t. Maxwell, Case No. 
12j4(i0. 

The appeal to the secretary from a decision 
of the collector (Rev. St. § 2D31) must be taken 
after such an ascertainment and liquidation 
of the duties as would be final and conclusive 
if no appeal had been taken.— Watt v. United 
States, Case No. 17,292. 

An objection that the samples produced be- 
fore the merchant appraisers on appeal w'ere 
not identified must be taken on the appeal. — 
Yznaga v. Peaslee, Case No. 18,196. 

Importers, by withdrawing their appeal to 
the merchant appraisers, and refusing to pro- 
duce the documents connected with the impor- 
tation as called for by the official appraisers, 
fix the correctness of the appraisement— Bart- 
lett V. Kane, Case No. 1,077. 

See, also, post, § 63. 

§ 52. Beliqnidation of duties. 

The j-ear within which the collector can re- 
liquidate the duty (Act 1874, c. 391, § 21) runs 
from the time of the presentation to the col- 
lector of the entry by the importer, and not 
from the time of the first liquidation of the 
duty.—United States v. Frazer, Case No. 15,- 
161. 

Within a year from the entry a collector may 
make a rellquidation, notwithstanding a pre- 
vious liquidation and payment of the duties, 
which will be binding upon the importer in the 
absence of an appeal.— United States v. Phelps, 
Case No. 16,039. 

After the duties have been liquidated and 
paid, and the goods delivered, the collector can- 
not make a reliquidation upon tlie subsequent 
report of an appraiser who never saw the 
goods.— United States v. Frazer, Case No. 15,- 
161. 



§ 53. Bonds for duties. 

An instrument not in the form of a bond with 
a penal sum and condition, but containing the 
requirements of the statute (1854, c. 30), where 
the obligors were not prejudiced by the form, 
^teJd a suflacient bond under the statute.— Unit- 
ed States v. Pingree, Case No. 16,050. 

Only the owner or consignee, or his agent or 
factor, can enter and bond goods at the cus- 
tomhouse. A subpurcliaser, after importation, 
has no such right; and the collector has no 
authority to receive the bond of any person 
except those legally entitled to enter the goods. 
—United States v. Lyman, Case No. 15,647. 

Original importers are liable on their ware- 

, house bond where goods are withdrawn by 

their vendees without payment of the proper 

duties.— United States v. Minturn, Case No. 

35,783. 

Where a consignee gives bond for duties un- 
der the act of 1799, and fails to pay them, the 
United States has no remedy against the owner 
for whom the 'jonsignee acts as agent or trus- 
tee.— Knox V. Devens, Case No. 7,905. 

Under Act July 14, 1832, § 5, a surety is 
liable on a duty bond, though the amount is 
less than .?200.— United States v. Linn, Case 
No. 15,605. 

Where the goods are fraudulently relanded, 
and the marks changed, so as to show a great- 
er amount than that actually put on board, the 
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transaction is a relanding. within the meaning- 
of the bond.— United States v. Heckscher,. 
Case No. 15,338. 

A surety on a customhouse bond, after pay- 
ing it, has the same priority as the United 
States against the estate of his principal in the 
hands of an assignee.— United States v. Hunt- 
er, Case No, 15,426. 

A surety who has discharged a diity bond' 
to the United States is entitled to be subro- 
gated only to the preference and priority of 
the United States to be first paid out of the 
estate of the principal. Act March 2, 1799, 
§ 65.— United States v. Preston. Case No. 16,- 
087. 

A surety in such case cannot maintain as- 
sumpsit in the name of the United States 
against the assignees of the principal.— United. 
States V, Preston, Case No. 16,087, 

Where a surety pays the bond, he cannot 
maintain an action on it in the name of the 
obligee against his co-obligors, nor an action 
for money laid out and advanced, except lin his 
own name. — United States v. Preston, Case No., 
16,087. 

Where goods are shipped in the importei*'s 
vessel, consigned to a person who gave bonds- 
for the duties, the invoice showing the goods, 
to be the property of the importer, the sureties 
of the consignee cannot recover from the im- 
porter the amount paid by them. — Ohilds w 
Shoemaker, Case No. 2,681. 

Unless the owner requested him to sign the- 
bond. — Knox v. Devens, Case No. 7,905. 

Sureties of an insolvent debtor, in a. bond: 
for duties to the United States, are not entitled 
to judgment against their principal at the first 
term. — Johns v. Brodhag, Case No. 7,362. 

The receipt of a collector acknowledging pay- 
ment is only prima facie evidence. — Johnson v> 
United States, Case No. 7,419. 

Where a check taken in payment is not paid,, 
the bond is not discharged.— Johnson v. United 
States, Case No. 7,419; United States v. Wil- 
liams, Id. 16,724. 

A bond for duties in the alternative may be- 
discharged by payment of the sum named in 
the condition, though less than the duties. Act 
March 2, 1799, c. 128.~United States v. 
Thompson, Case No. 16,486. 

Th6 cancellation of a bond for duties with- 
out receiving payment, in connivance with the- 
debtor, is void.— Johnson v. United States, 
Case No. 7,419. 

The "additional duty of 100 per cent." se- 
cured by transportation bonds under Act 1854, 
c. 30, § 6, is 100 per cent, on the original duty, 
and not on the invoice value of the goods. — 
United States v. Pingree, Case No. 16,050. 

The transportation bond, under such section, 
properly includes the original duty as well as 
the additional duty, the bond first given for the 
original duty being canceled. — United States v. 
Pingree, Case No. 16,050. 

An error in the liquidation of duties, under 
1 Stat. 627, § 65, may be predicated upon the 
fact that the vessel belongs to citizens of the 
United States and not to foreigners. — United 
States V. Willing, Case No. 16,727. 

The United States are entitled to judgment 
at the return term upon revenue bonds; and 
the court will, on motion, rule the marshal to 
return the writ on some day during the term. 
Act March 2, 1799. § 65.— United States v. 
Johns, Case No. 15,480; Same v. May, Id. 15,- 
751. 

In a seyeral action against one of the obli- 
gors in a joint and several bond given for du- 
ties, it is no objection that a co-obligor has 
been taken in execution on a judgment on the- 
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same bond, and discharged under Act June 6, 
1798. c. 66.— Hunt v. United States, Case No. 
•8,900. 

It is no defense to a bond for customs duties 

that it was given by the obligors, ivitbout 

knowledge of an alleged defense, arising from 

-delay in demanding payment.— United States t. 

McKewan, Case No. 15,692. 

It is no defense to an action on a duty bond 
for goods deposited in a public storehouse in 
Savannah that the principal actually paid, un- 
der compulsion, the duties to the Confederate 
collector.- United States v. Low, Case No. 15,- 
634. 

Nor is it a defense that there was no United 
"States collector to whom payment could be 
made during the three years within which the 
•duties were to be paid by the terms of the 
bond.— United States v. Low, Case No. 15,634. 

A bond to secure duties is not an extin- 
guishment of the debt, but merely a collateral 
security therefor.- United States v. Lyman, 
Oase^No. 15,647, 

See, also, post, § 96. 

§ 54, "Warelioiise and storage fees. 

Under the treasury regulations of February 17, 
1849, an importer, before he can use his own 
store for the deposit of importations, must indorse 
-on the entry an agreement to pay an amount 
■«qual to the salary of the inspector, or one-half 
storage.— Clark v. Peaslee, Case No, 2,831. 

The collector may enforce payment of half 
fees on entry and appraisal of goods in bond and 
storage in private warehouses. — ^Atkins v. Peas- 
lee, Case No. 603. 

"Where importations are deposited by the im- 
j)orter in his own store, under Act ilarch 28, 
1854, he is liable for half storage. — Clark v. 
Peaslee, Case No, 2,831. 

A charge for half storage cannot be made 
-against an importer for keeping goods in his own 
vessel under the entry "Vessel as warehouse." — 
■Ogden V. Barney, Case No. 10,454. 

The owner of a bonded warehouse (Act Aug. 
'6, 1S4G) cannot be required to pay the salary 
of an inspector. — Corkle v- Maxwell, Case No. 
:3,231. 



^. PAYMENT AND COLLECTION, RE- 

FTTNDING OR RECOVERY, AND 

DRAWBACK. 

§ 55. "WTio liable for duties. 

The importer or consignee of imported goods 
is personally liable for the duties charged there- 
■on.- United States v. Dodge, Case No. 14,973. 

^ 56. Wliat constitntes payment. 

Payment of duties into the state treasury or 
"to the Confederate government, on goods im- 
ported at a place entirely in control of the rebel 
forces during the war of the Rebellion, will not 
discharge the duties. — United States v. Pensa- 
-cola & G. R. Co., Case No. 1G.028; Same v. 
'Seventeen Packages, etc., Id. 16,256. 

When goods are withdrawn from a warehouse, 
the collector may exact the proper rate of duty, 
"where they have been entered at too low a rate. 
— Reimer v. Schell, Case No. 11,676. 

^ 57. "WKen duties become due. 

The duties accrue at the time of the arrival 
of the goods at their proper port of entry, and 
not at the time of the subsequent eutiy at the 
-custom house. — ^United States v. Dodge, Case 
No. 14,973; Same v. Lindsey, Id. 15,603; Same 
-V. Lyman, Id. 15,647. 

Duties accrue when the goods are imported, 
though brouglit in as prize. — ^Prince v. United 
States, Case No. 11,425. 



§ 58. Release of duties. 

The release of duties on goods captured by 
an armed vessel field not to apply to a vessel 
captured before, but not condemned until after, 
passage of Act Aug. 2, 1813, c. 48.— Prince v. 
United States, Case No. 11,425. 

§ 59. Lien for duties. 

The United States is not deprived of its lien 
for duties unpaid by an adverse decision on 
an information in rem on a seizure for an al- 
leged violation of law.— United States v. Five 
Hundred Boxes of Pipes, Case No. 15,116. 

The lien on imported goods for duties is re- 
linquished by the taking of bond and security 
therefor, and delivery to the consignee. — ^United 
States V. Murdoch, Case No. 15,836. 

§ 60. Actions for duties. 

Duties are a personal debt against the im- 
porter which may be collected by civil action. 
—United States v. George, Case No. 15,198. 

An importer who offers for sale goods entered 
free of duty as sea stores is liable to an action 
of debt for the duties. — ^In re An Ullage Box of 
Sugar, Case No. 14,324. 

The United States may maintain assumpsit for 
duties not bonded.—United States v. Howland, 
Case No. 15,406; Same v. Lyman, Id, 15,647. 

Debt lies against the importer for duties on 
smuggled goods; also where short duties only 
have been paid. — ^United States v. Lyman, Case 
No. 15,647. 

In such cases an information of debt, or an 
information in the nature of a bill of discovery 
and account, is a proper remedy. — United States 
V. Lyman, Case No, 15,647. 

Under Rev. St. § 2931, the decision of the 
collector is final and conclusive against all per- 
sons interested upon the questions necessarily 
decided, and irregularities in the mode of ap- 
praisement cannot be shown in a suit for du- 
ties.— "Watt v. United States, Case No. 17,292. 

In an action against importers to recover the 
difference between the estimated and liquidated 
duties, evidence is not admissible to show that 
the goods were not of the kind as returned by 
the appraisers, where there had been no appeal 
to the secretary of the treasury, — ^United States 
V, Cousinery, Case No, 14,878, 

Under Rev. St, § 724, the United States may 
be compelled to produce the official weigher's 
returns on motion of a defendant sued for a 
balance of duties alleged to be due on the goods, 
to enable him to prepare for trial. — United States 
V. Youngs, Case No. 16,783. 

In suit by the United States to recover du- 
ties as liquidated, proof of an appeal before 
the liquidation cannot affect the operation of 
the liquidation, nor can proof of a protest, un- 
less followed by an appeal taken after the liqui- 
dation.— Watt v. United States, Case No. 17,292. 

§ 61. Sale of goods for duties. 

The 10 per centum additional duty imposed 
on goods withdrawn from the warehouse after 
one year from their importation (Act March 14, 
1866) is also to be assessed upon goods never 
withdrawn, but sold to satisfy duties. — ^United 
States V. Unger, Case No. 16,595. 

§ 62. Actions to recover back duties and 
cbarges— *RigIit of action iu gen- 
eral. 

See, also, ante, § 22, 

A collector who demands and receives illegal 
duties, which are paid to him under protest, is 
liable in an action of assumpsit. Act Feb. 26, 
1845.— Schmeider v. Barney, Case No. 12,462. 

The common-law right to bring suits against 
a collector to recover back duties was restored 
by the act of February 26, 1845, and under it 
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an execution will issue against tlie collector 
personally.— Knoedler t. Scliell, Case No. 7,889. 
An action to recover back duties is not main- 
tainable where the payment thereof was voluflta- 
ry.— Marshall t. Redfield, Case No. 9,131. 

Payment under protest of duties on goods 
never imported, to avoid suit on a warehouse 
bond, is a voluntary payment.— Marshall v. Red- 
field, Case No. 9,131. 

The payment of duties under protest on add- 
ing to the invoice value, to obtain possession and 
to avoid a penalty, held not voluntary. — Griswold 
V. Lawrence, Case No. 5,837. 

Additions to entry made by importer to obtain 
possession of goods are not voluntary, and ap- 
praisement is not conclusive.— Benkard v. Schell, 
Case No. 1,307. * 

Duties deposited on the valuation in the in- 
voice may be recovered back as to the excess 
where a fraud was committed on the importer 
by the manufacturer of the goods by invoicing 
them erroneously as to their grade.— Lillie v. 
Redfield, Case No. 8,351. 

On the warehousing and re-exporting of im- 
ported goods the importer is not entitled to re- 
cover back amount of the penalty paid because 
of an undervaluation.— Bartlett v. Kaue, Case 
No. 1,077. 

Defects in the proceedings of government ap- 
praisers are immaterial, where the importer 
claims an appeal to merchant appraisers. — ^Bur- 
gess V. Converse, Case No. 2,154. 

The acts of 1799 and 1845 do not prevent 
the actual owner of the goods from recovering 
duties paid under protest by the consignee.— 
Mason V. Kane, Case No. 9,241, 

The common-law right to sue a collector, by 
action fOr money had and received, for exacting 
illegal duties before surrendering goods, was 
taken away by the act of March 3, 1839.— Knoed- 
ler V. Schell, Case No. 7,889. 

An excess of duties paid under protest after 
the importer obtained possession of the goods 
cannot be recovered back.— Drake v. Redfield, 
Case No. 4,065. 

A collector is not justified by the instructions 
of the treasury department in imposing duties 
not warranted by law, and an action will lie to 
recover them back.— Lennig v. Maxwdl, Case 
No. 8,243. 

Where but one permit to land the baggage 
of all the passengers on a vessel is granted, but 
one fee can be charged, and the exaction of a 
fee for every five passengers, though custom- 
ary, is illegal, and may be recovered back. — 
Ogden V. Maxwell, Case No. 10,458. 

Moneys paid for the services of an inspector 
at plaintiff's private bonded cellar lield not re^ 
coverable.- Harriman v. Maxwell, Case No. 
6,105. 

§ 63. — Necessity o£ appeal to secre- 
tary of treasury. 

The importer cannot sue the collector to re- 
coA'er an excessive duty, or a penalty paid for 
alleged undervaluation, without having first ap- 
pealed to the secretary of the treasury. Act 
March 3, 1857, § 5.— Reimer v. Schell, Case No. 
11.676: United States v. Sowers, Id. 16,363. 
CONTRA, see Benkard v. Schell, Case No. 
1,307. 

Act March 3, 1857, § 5, providing that the 
decision of the collector, unappealed from, shall 
be final as to "liability to duty, or exemption 
therefrom," does not apply to a case of addi- 
tions to the invoice of illegal charges. — ^Hutton 
T. Schell, Case No. 6,961. 

An appeal under Act March 3, 1857, § 5, to 
the secretary of the treasury, is not a condition 
precedent to a right of action against the col- 
lector to recover back duties illegally exacted, 
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where the question is only as to the rate or 
amount of duty, and not as to exemption there- 
from.— Schmeider V. Barney, Case No. 12,462. 

As to the necessity of an appeal imder Rev,. 
St. § 2931.— United States v. Chase, Case No., 
14,787. 

The decision of the collector as to the amount 
of duty to be paid is final in all cases except 
where there is an appeal to the secretary of the 
treasury, and suit brought to recover back the- 
duty as provided in Act June 30, 1864, § 14.— 
United States v. Cousinery, Case No. 14,878. 

The fact that the exaction of duties was not 
warranted by law will not prevent the decision) 
of the collector being final and conclusive, under 
Act June 30, 1864, § 15, where there was a. 
failure to appeal to the secretary of the treas- 
ury.— Shaw V. Grinnell, Case No. 12,719. 

The decision of the collector as to the rate and 
amount of duties is final and conclusive, under 
Rev. St § 2931, unless the owner, within 10' 
days after the ascertainment and liquidation, 
appeal therefrom to the secretary of the treas- 
ury.— United States V. Sowers, Case No_ 
16,363. 



§ 64. — — Necessity o£ protest. 

Duties wrongly imposed, if paid by the im- 
porter voluntarily, and without protest or re- 
monstrance, cannot be recovered from or set 
off against the United States.— United States v.. 
Clement, Case No. 14,815. 

Where the assessor computes foreign money 
at a, higher rate than that fixed, the excessive- 
duties, if paid under protest may be recovered 
back.— Roosevelt v. Maxwell, Case No. 12,034. 

The fact that the collector exacts duties in 
violation of instructions does not supply the 
want of a protest— Moke v. Barney, Case No. 
9,698. 

A protest against the illegal exaction of the- 
penalty of 50 per cent., under Act Aug. 30, 
1842, § 17, is necessary in order to recover it 
back.— Maillard v. Lawrence, Case No. 8,972. 

The statutory provision requiring the ap- 
praiser to view the property when the appraise- 
ment is made upon an increased valuation is- 
waived by failure to protest— Boker v. Red- 
field, Ca^e No. 1,606a. 

The collector's decision is final in the absence- 
of payment and protest both in the case of 
an error of judgment as to the rate and amount 
of duties, and as to informalities and irregular- 
ities respecting the appraisal. Rev. St § 2931. 
—United States v. Chase, Case No. 14,787. 

Under Act Aug. 30, 1842^ §§ 16, 17, an ap- 
praisal by public appraisers is final and con- 
clusive, unless the importer gives to the col- 
lector an absolute and unconditional notice of his- 
dissatisfaction with such appraisal.— Schmaire v. 
Miixwell, Case No. 12,460. 

A protest according to the act of February 
26, 1845, is necessary to sustain an action to- 
recover back the additional duty of 20 per cent 
assessed by way of penalty under the act of 
1846.— Kriesler v. Morton, Case No. 7,934. 

No written protest against the illegal exaction 
of fees for permits for landing baggage of" 
passengers is necessary to entitle the vessel 
owner to recover it back. — Ogden v. Maxwell, 
Case No. 10,458. 

§ 65. ^— "Wh-a may make protest. 

An entry or protest made by an agent is, in>~ 
law, made by his principal, and is sufficient. — 
Gray v. Lawrence, Case No. 5,722. 

§ 66. — ^ Time of maMng or filing pro- 
test. 
Protest is not required to be made before the~ 
payment of the estimated duties. — ^Brune v.. 
Marriott, Case No. 2,052. CONTRA, see Crock- 
er v, Redfield, Case No. 3,400. 
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The time for filing^ a protest in tlie case of 
Jioods imported for warehousing is computed 
from the date of the original liquidation, which 
is made at the same time and in the same man- 
ner as when the entry is for immediate con- 
sumption. — Foster v. Simmons, Case No. 4,982a. 

The entry for withdrawal from the ware- 
house, and not the entry for warehousing, fixes 
the time from which the 10-days limitation of 
time for giving notice of dissatisfaction runs. 
Act March 3, 1837, § 5. — Iselin v. Barney, Case 
No. 7,103. 

A protest when duties are ascertained, where 
money is deposited with the collector to pay 
duties when ascertained, is too kite. — Crocker v. 
Redfield, Case No. 3,400. 

A protest within 10 days after liquidation of 
duties, and appeal witliiu 30 days thereafter, is 
good, although the liquidation is subsequently 
revised. — Keyser v. Arthur, Case No. 7,749. 

The protest is legally made when the duties 
are finally determined and the amount assessed 
by the collector. — Brune v. Marriott, Case No. 
2.052. 

To recover back unascertained and estimated 
duties, which are to be afterwards liquidated, a 
protest is necessary; but it may be made at 
the time of final liquidation. Act 1845, — Moke 
v. Barney, Case No. 9.(598. 

§ 67. — ' ■ Iteqiiisites and sufftciency of 
protest in general. 

Requisites of a protest under Act Feb. 26, 
1845.— Goddard t. Maxwell, Case No. 5,492. 

A protest held not sufiiciently signed, where 
the importer's signature was on a distinct pa- 
])er annexed by a wafer, not referring to the 
protest, nor in any manner made a part thereof. 
— Florio V. Peaslee, Case No. 4,890. 

In an action to recover back duties, no objec- 
tion can be taken which was not made in the 
protest. — Boker v. Redfield, Case No. 1,606a; 
Biu'gess T. Converse, Id. 2,154; Durand v. Law- 
rence. Id. 4,187; Kriesler v. Morton, Id. 7,933; 
McCall V. Ijawrence, Id. 8,672; Maillard v. 
Same, Id. 8,972; Norcross v. Greely, Id. 10,294; 
Roller V. Maxwell, Id. 12.025; Swanston v. 
Morton. Id. 13,677; Thomson v. Maxwell, Id. 
13.983; Willison v. Hoyt, Id. 17,772; Wilson 
V. Lawrence, Id. 17,816. 

General expressions in protest which may in- 
clude specific objections are not sufficient as 
the basis of an action to recover back duties 
illegally exacted. The protest must point out 
specifically tlie omission or irregularity com- 
plained of. — ^Baugs V. Maxwell. Case No. 841; 
Christ V. Same. Id. 2,698; Cornett v. Lawrence, 
Id. 3,241; Crowley v. Maxwell, Id. 3,449; Du- 
rand v. Lawrence, Id. 4,187; l^ielden v. Same, 
Id. 4,774; Focke v. Same, Id. 4,894; Hertz v. 
Maxwell, Id. 6,432; Mason v. Kane, Id. 9.241; 
Pierson v. Lawrence. Id. 11,158; Same v. Max- 
well, Id. 11,159; Sadler v. Same, Id. 12.207; 
Schmaire v. Same, Id. 12,460. 

A protest is not required to be made with 
technical precision. — Burgess v. Converse, Case 
No. 2,154. 

Protest not required as to each particular en- 
try, but may be prospective and continuous, Act 
March 3, 1857.— Be'nkard v. Schell, Case No. 
1,307. 

Prospective protests may be sufficient. — ^Fow- 
ler v. Redfield, Case No. 5,003. 

A notice at the close of a protest that it is 
to apply to all future similar importations does 
not dispense with the necessity of a protest in 
reference to those importations. Act Feb. 26, 
1845.— Warren v. Peaslee, Case No. 17,198. 
CONTRA, see Wetter v. Schell, Case No. 17,- 
470; Steegmau v. Maxwell, Id. 13,344. 

A protest stating that it is intended "to ap- 
ply to all future similar importations" is valid 



as a prospective protest. Act March 3, 1857. — 
Hutton V. Schell, Case No. 6,961; Wetter v. 
Same, Id. 17,470. 

An indorsement on a protest on file: "I in- 
tend this protest to apply to all future similar 
importations by me," held not a sufficient pro- 
test as to futui-e importations, under Act June 
30, 1864, § 14.— Ulhnan v. Murphy, Case No. 
14,325. 

Addition at end of protest, "and hereby pro- 
test on all future entries of the same goods," 
is ineffectual as a prospective protest to aid an 
insufficient specific protest. — Baxter v. Maxwell, 
Case No. 1,126. 

That the deputy collector dictated the form 
of protest dots not estop the collector from de- 
nying its sufficiency for a purpose not brought 
to the deputy's notice. — Kriesler v. Morton, Case 
No. 7,933. 

Where the protest is written on the entry, 
the description given of the goods in the entry 
need not be repeated in the protest. — Thomson 
V. Maxwell, Case No. 13,983. 

The invoice and entry in a case may ordinari- 
ly be regarded as composing part of the protest. 
— Vaocari v. Maxwell, Case No. 16,810. 

§ 68. Particular instances of pro- 
test. 

Sufficiency of protest as to the appraisement 
of goods.—Scheerdt v. Schell, Case No. 12,444. 

A clause in the protest "that the merchant 
appraiser was not legally sworn in" is sufficient 
where the annexed oath shows the illegality on 
its face.— Vaccari v. Maxwell, Case No. 16,810. 

A protest that "the appraisers had not used 
or employed sufficient means, or made sufficient 
examination," to determine value, held suffi- 
cient. — Boker v. Bronson, Case No. 1,605. 

Where the protest stated only that the in- 
voice value was correct, held that plaintiff could 
not show an illegal appraisement. — Kriesler v. 
Morton. Case No. 7,93B. 

Objection to the regularity of the appraisal 
proceedings is not raised by a protest "against 
paying additional duty and penalty on" the 
goods described, "they being appraised too high." 
— Thomson v. Maxwell, Case No. 13.983. 

Where the appraisers do not in substance and 
effect open one package out of ten, a failure in 
such respect is available under a protest that 
"tlie goods were not fairly and faithfully exam- 
ined." — ^Burgess v. Converse, Case No. 2,154. 

A protest against the additional valuation 
made by adopting the market value of goods in 
a depreciated paper currency, and a claim to en- 
ter the goods according to the invoice and actual 
cost, is a sufficient protest, without a specifica- 
tion as to how the appraisement was made to 
exceed the true value of the goods. — Loewen- 
stein V. Maxwell, Case No. 8,462. 

Sufficiency of protest "that no penalty of 20 
per cent., under section 8 of the act of 1846, 
can be exacted except where the importer has 
added to his invoice price on entry." — Vaccari 
V. Maxwell, Case No. 16,810. 

An objection in a protest on the payment of 
dtities on commission that the merchant "pays 
no such commission" held insufficient. — ^Norcross 
V. Greely, Case No. 10,294. 

A protest to "extend to all our importations 
of * * * since the operation of the present 
tariff" held to apply to all subsequent importa- 
tions of like character, but not to duties pre- 
viouslv paid. — Brune v. Marriott, Case No. 2,- 
052. 

The importer Cannot insist that the purchase 
price should govern, and not the price at the 
date of the invoice, where the only ground of 
protest was that the invoice exhibited the true 
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smarket value of the goods.— Cornett v, 
a-ence, Case No. 3,241. 

Though the collector improperly classified the 
50ods, excess duties cannot be recovered where 
the importer also improperly classified^ them in 
Jiis protest.— Da vies v. Arthur, Case No. 3,611. 

Protest Jield sufficient to raise the objection 
that the goods were erroneously valued as of 
the time of their exportation, instead of the 
time of their purchase.— ilaillard v. Lawrence, 
'Case No. 8,972. 

Statement in protest lield to amount to aver- 
ment of the presentation of a proper consul's 
certificate as to the value of foreign paper, or 
that the importer was able and offered to pro- 
duce one. — Craig v. Maxwell, Case No. 3,334. 

A protest against paying 25 per cent, duty on 
thread lace because the article is provided for 
under a certain schedule at a duty of 20 per 
cent, is a sufficient protest. — Steegman v. Max- 
well, Case No. 13,344. 

In the case of spirituous liquors erroneously 
4issessed on tlie invoice quantity, a protest writ- 
ten on the face of the entries, "The actual gauge 
find two per cent, claimed for leakage," lield 
sufficient.— Schuehardt v. Lawrence, Case No. 
12,484. 

A protest against paying duties on costs and 
-charges, because the goods were invoiced "free 
on board," is insufficient, unless those words are 
found in the invoice.— Hutton v. Schell, Case 
No. 6,961. 

Under a protest against paying a given duty 
•on "rosewood furnitiire," the rates levied on 
furniture in the same entry made only in part 
or not at all of rosewood cannot be considered. — 
Pousot V. Lawrence, Case No. 11,352. 

A protest "against paying 40 per cent, on 
Tosewood furniture, believing it should pay 30 
per cent, as cabinet furniture," will not em- 
T)race furniture composed so largely of other 
woods as not to come nnder the commercial 
•designation of "rosewood" furniture. — Ponsot v. 
Maxwell, Case No. 11,267. 

Specific protest, which does not refer to or af- 
firm a prior prospective protest, must be regard- 
-ed as evidence of abandonment of all grounds 
of objection. — ^Baxter v. Maxwell, Case No. 
1,126. 

Protest claiming article as nonenimierated, 
when in fact it was enumerated, though wrong- 
ly classed, is insufficient. — Baxter v. Maxwell, 
Case No. 1,126. 

Under the description "goods consigned to mcs 
l)y the manufacturer thereof, maintaining that 
they are not liable to a penalty under the laws 
for the reasons stated." Jicld, that tlie importer 
•could not show that the goods were owned and 
imported by the manufacturer, and so not liable 
to tlie penalty for an undervaluation. — ^Warburg 
V. Maxwell, Case No. 17,142. 

Under protest that the invoice entry "is in all 
respects correct and just," and that "no legal 
forfeiture or penalty has been incurred," the 
only question that can be raised is the differ- 
ence between the appraised and market value 
of the goods at the place of shipment at tlie 
•date of the invoice.— Tucker v. Maxwell, Case 
No. 14,224. 

Sufficiency of protest where a fraud was com- 
■mitted on the importer by the manufacturer by 
invoicing them erroneously as to their grade. — 
Lillie V. Redfield, Case No. 8,351. 

§69. -= Iiimitations. 

Limitation of actions for excess duties paid. — 
Crooke v. Maxwell, Case No. 3,413. 

An action for the repayment of duties paid by 
the collector into the treasury intermediate the 
passage of the acts of iXarch 3, 1839, and Feb- 
ruary 26, 1845, if commenced within six years 



of the latter date, is not barred by the New 
York statute.— Eichardson v. Curtis, Case No. 
11,781. 

§70. Pleading. 

Counts for duties and for double values may 
be joined in the same case. — Stockwell v. United 
States, Case No. 13,466. 

In a suit to recover back duties, the court 
may allow a bill of particulars to be served 
after the expiration of 30 days after notice of 
appearance of defendant, and may allow a de- 
fective bill of particulars to be amended. Eev. 
St. § 954.— Pott V. Arthur, Case No. 11,319. 

§ 71. Evidence. 

A collector who has compelled an importer to 
pay a higher rate of duty than that imposed by 
law on such articles as are named in the in- 
voice has tlie burden of proof to show the au- 
thority under which such higher duty was ex- 
acted.— Wilkinson V. Greely, Case No. 17,672. 

The presumption of the correctness of the de- 
cisions of customs officers must be overcome by 
a fair preponderance of proof as to the commer- 
cial use of the term at the date of the act. — 
Hutton V. Schell, Case No. 6,962. 

Illegal exaction cannot be proved by adjust- 
ment by customs official on incomplete stater 
ment^Benkard v. Schell, Case No. 1,307. 

Proof of a protest, as required by law, is in- 
dispensable in a suit to recover back duties paid. 
— Greenleaf v. Schell, Case No. 5,782. 

Plaintiff, to recover back money paid as du- 
ties, must show that the duties were not author- 
ized by law; that at or before payment he dis- 
tinctly specified, by protest in writing, the 
grounds of objection; and that the payment 
was made to enable him to obtain possession of 
the goods. — Drake v. Redfield, Case No. 4,065. 

Plaintiff must satisfy the jury that he has 
fully complied with all the requirements of tlie 
statute both as to form and substance. — Gamble 
V. Mason, Case No. 5,209. 

Where appraisement is refused, the deteriora- 
tion of the goods may be proved by witnesses in 
an action for tlie excess duties. — Wight v. Cur- 
tis, Case No. 17,028. 

Report made at request of customs officials, 
witliout instructions from treasuiy department, 
inadmissible as evidence of proper charges. — 
Benkard t. Schell, Case No. 1,307. 

The objection that plaintiffs did not prove that 
they were the actual parties in interest cannot 
be taken after verdict. — Greenleaf v. Schell, 
Case No. 5,782. 

§ 72. — - Txial and reference. 

A question of classification of certain laces 
held one of fact for the jury upon the testimony 
of merchants dealing in such goods. — ^Duden v. 
Arthur, Case No. 4,112; Same v. Murphy, Id. 
4,113. 

The question of similitude is one of fact for 
the jury.— Gamble v. ilason. Case No. 5,209;' 
Greenleaf v. Goodrich, Id. 5,778. 

Customs laws construed by jury. — Bacon v. 
Bancroft, Case No. 714; Hutton v. Schell, Id. 
0.962. 

Action to recover excessive duties will be re- 
ferred where it involves numerous items. — Ben- 
kard V. Schell, Case No. 1,307. 

§73, Costs. 

No fees or costs are taxable, in a suit to re- 
cover back an excess of duties, on a reference 
to the collector to adjust the amount of the re- 
covery.— Field v. Schell, Case No. 4,771. 

A removal from the state court of an action 
against a collector to recover excess duties paid 
does not bring with it the state law as to costs. 
— Coggill T. Lawrence, Case No. 2,957. 
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PlaintifE in a suit against a collector to recov- 
er back excess duties removed to the federal 
court is not entitled to costs where he recovers 
less than ?500. Act March 2, 1833, § 3.— Cog- 
gill V. Lawrence, Case No. 2,957. CONTKA, 
see Field v. Schell, Case No. 4,771. 

Defendant should he allowed costs where 
plaintiff obtained a verdict for ?9.50. — Coggill v. 
Lawrence, Case No. 2,957. 
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§ 74. — — J-udgments and enforcement 
tliereof. 

Interest may be allowed from the time of ren- 
dering the verdict until the judgment. — ^Fowler 
V. Kedfield, Case No. 5,003. 

Under Act Feb. 26, 1845, in an action to re- 
cover back duties, execution will issue against 
the collector personally.— Knoedler y, SchelL 
Case No. 7,889. 

§ 75. New trial. 

New trial granted on payment of costs where 
papers were lost in customhouse, and there was 
a question whether all the facts were presented. 
— Boker v. Bronson, Case No. 1,605. 

§ 76. Drawback. 

Construction of statutes in relation to the 
drawback or bounty on exportation of refined 
sugars.— United States v. Eighty-Five Hogs- 
heads of Sugar, Case No. 15,037. 

The surety on a bond given on the entry for 
exportation of goods entitled to a drawback is 
estopped to deny that the quantity specified 
therein was in fact laden upon the vessel- — 
United States v. Heckscher, Case No. 15,338. 

Where goods entered in bond for re-exporta- 
tion have been exported, passed through a for- 
eign customhouse, and are subject to retail 
trade, they are mixed with the common mer- 
chandise of the country, and may be again im- 
ported into this country.— United States v. 
Whidden, Case No. 16,670. 

See, also, post, § 89. 
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(A) IN GENERAL. 
inspection. 



of liooks 



Seizure and 
and papers, 

The provision of Act March 2, 1867, § 2, re- 
lating to the seizure of books, papers, and in- 
voices in cases of alleged fraud on the revenue, 
held not unconstitutional.— In re Piatt, Case No. 
11,212. 

The regulations forbidding inspection of cus- 
tomhouse books and papers, except on written 
application to the collector, are reasonable if con- 
strued to provide an orderly mode for the exer- 
cise of the right of access by importers, but are 
unreasonable and void if construed to deny all 
access by importers.- United States v. Hutton, 
Case No. 15,433. 

Sufiiciency of warrant for the seizure of pa- 
pers.— In re Jordan, Case No. 7,512; StockweU 
V. United States, Id. 13,466. 

The mode of separating and examining such 
papers determined. — In re Jordan, Case No. 7,- 
512. 

A district court judge has power on complaint 
or aSidavit to issue a warrant for the seizure 
and production of books or papers relating to 
merchandise, in respect to which a fraud on the 
revenue is alleged to have been committed. — 
Stockwell V. United States, Case No. 13,466. 

The objections to books, etc., offered in evi- 
dence on the ground that there was no author- 
ity to issue or serve the warrant, is insufficient 
to raise the question of defects therein at the 
hearing.— Stockwell t. United States, Case No. 
13,466. 



The secretary's regulations in respect to an 
inspection of customhouse books and papers does 
not make it unlawful for the collector to pro- 
duce them in court under subpoena, or at die re- 
quest of the district attorney.— United States v^ 
Hutton, Case No. 15,433. 

Invoices and like papers belonging to import- 
ers continue to be their property, though required 
by law to be impounded at the customhouse, and 
they have a right to inspect them under reason- 
able restrictions.— United States t. Hutton, Case 
No. 15,433- 



(B) FORFEITUEES. 

§ 78. Gronnds of forfeiture — In general.. 

The court will not impose a forfeiture bv im- 
plication. It must be found in the plain letter 
of the statute. And an importer who offers- 
goods free of duty as sea stores is liable for a 
penalty, but the goods are not forfeited, under 
Act 1799, § 45.— In re An Ullage Box of Sugar,. 
Case No- 14,324. 

A new penalty, imposed for a violation of Iaw& 
previously defined, may be enforced, though un- 
known to the claimant at the time of the viola- 
tion.— United States v- Fourteen Packages of 
Pins, Case No. 15,151. 

§ 79. False entries as to quality and. 

misdescription of goods. 

The hurried entry of goods in the absence of 
the owner, where pillage by the enemies' soldiers^ 
was threatened, held a sufficient excuse for a mis- 
take. — United States v. Nine Packages of Linen, 
Case No. 15,884. 

A misdescription of the whole package is not & 
cause of forfeiture under Act July 14, 1832, § 14,. 
cl. 2.— United States v. Ten Cases Shawls, Case- 
No. 16,448. 

Under Act July 14, 1832, § 14, it is not a dis- 
tinct and substantive ground of forfeiture that 
on the opening, etc., of a package of imported 
goods, etc., the same are not found to correspond 
with the entry at the customhouse. — ^Wright y> 
United States, Case No. 18,099. 

An attempt to enter anchors or bar iron a& 
"anchor iron," parts .of chain cables as "links," 
and boat iron as "straight links," if done with 
attempt to evade the revenue law will subject 
them to forfeiture. Act May 28, 1830, § 4.— 
United States v. Thirty-One Boxes, etc., Case- 
No. 16,465a. 

To justify the forfeiture of a package of goods 
under section 4, Act May 28, 1830, either the 
package must contain an article not described in 
the invoice, or the package or invoice must bfr 
made up with intent to evade or defraud the rev- 
enue. — ^United States v. Package of Lace, Case- 
No. 15,985. 

§ 80. Entry "by means of false paper 

or appliance in general. 

An action lies against the person making the- 
entry for the recovery of the value of the goods 
where the entry was by means of false papers, 
under Act March 3, 1863, § 1.— United States v. 
Baker, Case No. 14,500; Same v. Willetts, Id. 
16.699. 

The bribing of a weigher by an importer at any 
time before the final payment of duties with the- 
intent of procuring a false return, where a false 
return is procured, will subject the goods or their 
value to forfeiture, under Act March 3, 1863, § 
1. — United States v. Baker, Case No. 14,500. 

The making of a false affidavit of damage, with 
intent to defraud the revenue, is sufficient to in- 
cur the forfeiture. — United States v. Six Hundred 
and Sixty-One Bales of Tobacco, Case No. 16,- 
297. 

An attempt to make an entry by means of 
any false or fraudulent invoice, affidavit, etc., 
with intent to defraud, completes the ground of" 
forfeiture, though the fraudulent entry is not 
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carried out Act June 22, 1874, § 12.— United 
States V. Six Hundred and Sixty-One Bales of 
Tobacco, Case No. 16,29T. 

Where goods are refused an entry for want of 
an invoice, they are forfeited if ttie owner at- 
tempts to procure an entry by any false and 
fraudulent practice or appliance whatever. — Unit- 
ed States V. Thirty-Nine Thousand One Hundred 
and Fifty Cigars, Case No. 16,404, 

An oath taken under Act March 1, 1823, not 
so modified as to conform to the provisions of 
Act Mardi 3, 1863, is not sufficient to support 
an entry, and will work a. forfeiture of the goods. 
—United States v. Seventy-Eight Casks of White 
Wine, Case No. 16,259. 

A false entry does not subject the goods to for- 
feiture under Act July, 1866, § 4, "to prevent 
smuggling and for other purposes."— United 
States V. Fifty-Three Boxes of Havana Sugar, 
Case No. 15,098. 

The mixing of charcoal with sugar, for the 
purpose of reducing its grade, where the fact is 
not disclosed, will subject the same to forfeiture, 
though the importer acted in good faith. — United 
States V. Cargo of Sugar, Case No. 14,7^. 

§ 81. —^ Absence and insufficiency of 
manifest and failure to produce. 

Goods will .be forfeited for nonproduction of 
manifest not satisfactorily accounted for.— Q3ie 
Ariel, Case No. 527. 

A forfeiture is incurred if no manifest is pre- 
sented, immediately on the arrival of the vessel. 
Act March 2, 1821, § 1.— One Hundred and Thir- 
ty-Four Thousand Nine Hundred and One Feet 
of Pine Lumber, Case No. 10,523. 

Goods will not be forfeited because of the ab- 
sence of the manifest, where it appears that the 
same was inadvertently lost by the master be- 
fore the vessel sailed, and that no part of the 
cargo had been imshipped after it was taken on 
board. — United States v. Certain Cigars, etc., 
Case No. 14,765. 

It would seem that, in all cases of importation 
in vessels, a forfeiture is not to be inferred by a 
mere mistake in the manifest, report, or entry, 
without fraud, misconduct, or culpable negli- 
gence. — ^United States v. The Margaret Yates, 
Case .No. 15,720. 

The penalty of section 24 (Act 1799, c. 22) 
applies only to articles imported in a vessel own- 
ed in whole or in part by- citizens or inhabitants 
of the United States.— United States v. Twenty- 
Sis Diamond Kings, Case No. 16,572; 

A forfeiture is not saved by making a manifest 
after the arrival of the vessel within the limits 
of a port of entry with the intention of landing 
them there, though before it is demanded by the 
customs officer. Act 1799, § 24.— United States 
V. Ten Thousand Cigars, Case No. 16,450. 

The master who takes goods on board with- 
out any bill of lading or invoice, with the inten- 
tion to smuggle them, or duly enter them, as he 
may elect, must be deemed the consignee, though 
the goods were to go to the use of a third per- 
son. Act 1799, § 14.— United States v. Ten 
Thousand Cigars, Case No. 16,450. 

A forfeiture is incurred where a false mani- 
fest is presented. — One Hundred and Thirty-Four 
Thousand Nine Hundred and One Feet of Pine 
Lumber, Case No. 10.523. 

Information of forfeiture for importing goods 
not entered on the manifest, sustained as to the 
vessel, and dismissed as to the master. Case 
No. 16,107, followed.— United States v. The Ir- 
ma. Case No. 15,444. 

Merchandise brought in trunks with personal 
baggage not -entered on the ship's manifest hdd 
properly forfeited, as imported with an intent to 
defraud the United States.— Lewey v. United 
States, Oase No. 8,309. 
Fed.Oas.Dig.— 30 



Coasting vessel not forfeitable for carrying 
foreign goods without manifest.— The America, 
Case No. 287. 

See, also, ante, § 32. 

§ 82. — • XTndervalnation. 

Any intentional undervaluation is cause of for- 
feiture. — ^In re Sis Cases of Silk Kibbons, Case 
No. 12,914; United States v. Fifty-Three Boses 
of Havana Sugar, Id. 15,098; Same v. One Case 
of Cashmere Shawls, Id. 15,923. 

The goods or their value are forfeited wiiere 
the importer makes oath to the truth of the in- 
voice, and tlie cost stated therein is not the ac- 
tual cost, though the cost is not required to b& 
stated in the invoice.— United States v. Barnes, 
Case No. 14,523. 

Goods are not fraudulently entered if the entry 
is made according to the actual cost, no matter 
how fraudulent the invoice may be. — Goodwin v. 
United States, Case No. 5,554. 

Where the invoice is made out in a currency 
other than that of the purchase with intention 
of taking advantage of a usage of the treasury 
officers, whereby less duties would be paid than 
those exacted if the currency actually used was 
stated, the invoice is falsely made up under Act 
May 28, 1830, § 4.— United States v. Dry OxT 
and Cow Hides, Case No. 14,995. 

A purchaser whose invoice truly states the ac- 
tual cost is not subject to any forfeiture where 
the valuation is raised by the customs officers 
for the purposes of imposing duty.^United States 
V, Five Casks of Files, Case No. 15,112. 

Where the invoice by which an entry is made 
states the value in two lands of foreign coin, 
there is no fraud justifying a forfeiture where 
the real value of the coin is underestimated, 
under the federal laws. — ^United States y. Three 
Hundred and Twenty-Six Cases of Hosiery, Case 
No. 16,507. 

To subject goods to forfeiture for a false valu- 
ation in an invoice, it must have been produced 
at the customhouse for the purposes of an ent]^^. 
^United States v. Twenty-Eight Packages of 
Pins, Case No. 16,561. 

Goods invoiced at the price paid on a bona fide 
sale are not subject to forfeiture, though it he 
below the ordinary market price. Act 1799, c. 
128, § 66.— United States v. Sixteen Packages, 
Case No. 16.303. 

But the terms "actual cost" do not apply to the 
case of a voluntary gift or conveyance, where 
the substantial consideration is not money, or its 
equivalent estimated at a money price, nor where 
the consideration is partly money, and partly love 
and affection.- United States v. Sixteen Pack- 
ages, Case No. 16,303. 

Goods invoiced at their actual market price 
cannot be forfeited for undervaluation, although 
in fact the price stated was below the market 
value at the place of exportation, — ^United States 
V. One Hundred Fifty Bales Unwashed Wool, 
Gases Nos. 15,932a, 15,932b. 

• Goods are forfeitable for an undervaluation in 
the invoice, though not discovered until after 
they have passed inspection. — ^United States v. 
Eighty-Two Packages of Glass, Case No. 15,038. 

Under Act March 1, 1823, § 4, where cloth 
was purchased abroad through an agent who 
there had it dyed and made up, Mdj that the 
same should have been invoiced according to fair 
market value, and that an invoice at cost, in- 
cluding the dyeing and making up and the agent's 
commission, was ground of forfeiture.- Sinn v. 
United States, Case No. 12,906. 

Goods are not subject to forfeiture because 
the importer has attempted to enter them at a 
rate of duty less than that to which titiey are 
ultimately found to be liable, when there is in 
fact no false description of them with intent to 
defraud the revenue. — ^United States v. Thirty- 
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One Boxes & Packages of Imported Articles, 
etc., Case No. 16,4C5a. 

A false valuation in an invoice of goods sub- 
ject to ad valorem duty is a price charged in the 
invoice less than the fair and just buying and 
selling prices at the time and place where the 
invoice was made up. — United States v. Fourteen 
Packages of Pins. Case No, 15,151. 

See, also, ante, §§ 35-47. 

§ 83. ITmlading witlio-nt permit. 

What constitutes a violation of Act March 2, 
1799, c. 128, § 50, in unloading goods without a 
permit.— United States v. The Virgin, Case No. 
16,625. 

A discharge of cargo into lighters is not an 
unloading of them. Act March 2, 1799, § 50.— 
United States v. The Express, Case No, 15,066. 

The transshipment of a cargo from one vessel 
to another, while lying at a wharf in port, is 
an unlading and delivery within Act 1799, § 50,— 
The Fame, Case No, 4,633. 

Vessel forfeited for unlading foreign goods 
without a permit, etc., althoiigh not actually 
brought by her from a foreign port, but trans- 
shipped into her on the homeward voyage. Act 
March 2, 1799, c. 128, § 50.— The Harmony, 
Case No, 6,081. 

A vessel is not forfeited by the landing with- 
out a permit of two gallons of brandy, taken on 
board by a seaman for his own use on the voy- 
age home.— The Sarah Bernice, Case No. 12,343. 

A vessel, arriving from a foreign port, is for- 
feited by landing goods without a permit from 
the collector after her arrival in the port of dis- 
charge.— The John C. Brooks, Case No. 7,336, 

The prohibition of unlading without a permit 
(Act March 2, 1799, c, 128, § 50) applies though 
the port is not that originally intended for the 
port of discharge.- The Industry, Case No. 7,- 
028. 

Cases of goods landed with the owner's person- 
al baggage are subject to forfeiture. Act 1799, 
§ 50.— United States v. Three Cases, Marked A. 
D. 1, 2, and 3, Case No. 16,498. 

Goods landed under a permit obtained by col- 
lusion with a deputy collector are forfeited, as 
such permit is void. Act 1799.— Bottomley v. 
United States, Case No, 1,688. 

A permit obtained by fraud or an oral permit 
from the custom officer to land goods will not 
save a forfeiture, under Act 1799, § 50.— The 
Sarah B, Harris, Case No. 12,344, 

Dutiable goods, imported as passenger's bag- 
gage, where no attempt was made to have them 
passed as such, and the owner, without knowl- 
edge of their seizure, offered them with cor- 
rect bills of lading and moneys for entry at the 
customhouse, held not forfeitable, either under 
Act March 2, 1799, § 50, Act March 3. 1863, § 

1, or Act July 18, 1866, § 4.— United States v. 
Ninety-Five Boxes, etc.. Case No. 15,891. 

The removal of dutiable goods from the ves- 
sel to the wharf is an unlading, within Act 
July 18, 1866, and, where no permit was grant- 
ed, will subject them to a forfeiture. — United 
States V. Nine Trunks, Case No. 15,885. 

See, also, ante, § 33. 

§ 84. TJnlading goods tef ore arriv- 
ing at port of discharge. 

What constitutes a violation of Act March 

2, 1799, § 27.— United States v. The Virgin, 
dase No. 16,625. 

A forfeiture for unlading imported goods be- 
fore reaching port of discharge (Act ilarch 2, 
1799) applies to both foreign and American ves- 
sels.— ITie Betsy, Case No. 1,365. 

Section 27 and not section 50 (Act March 2, 
1799) applies where the goods imported are un- 



laden before the vessel has arrived within a 
collection district. — The Active, Case No, 33. 

Act March 2, 1799, § 27, applies to vessels 
which have not reached their port of destina- 
tion and discharge. — ^The Industry, Case No. 
7,028. 

§ 85. — — Keceiving smuggled goods. 

In a prosecution for a violation of the rev- 
enue laws under Act 1799, § 28, the facts that 
efforts were made to find an officer, which 
were unsuccessful on account of the lateness of 
the hour, and that the master was impatient to 
proceed, furnish no legal excuse.— The Plough- 
boy, Case No. 11,229. 

A vessel receiving smuggled goods is not lia- 
ble to forfeiture.— Clark v. Protection Ins. Co., 
Case No. 2,832. 

§ 86. — Concealment of dutiable goods. 

The concealment which works a forfeiture 
need not be with the concurrence, knowledge, 
or consent of the owner or consignee. Act 
March 2, 1799, c. 128, § 68.— United States v, 
Fifty-Eight Thousand Eight Hundred and 
Fifty Cigars, Case No. 15,092. 

Such forfeiture may be enforced before the 
time has passed for the owner to enter the 
goods, and is unaffected by a subsequent offer, 
made as soon as the owner was aware of the 
arrival of the goods.— United States v. Fifty- 
Eight Thousand Eight Hundred and Fifty 
Cigars, Case No. 15,092, 

What constitutes a concealment of goods 
within such act.— tlnited States v, Famsworth, 
Case No. 15,072. 

The concealment in such case must be a con- 
cealment from the customs officers. — United 
States V, Twenty-Sis Diamond Kings, Case No. 
16,572. 

Trunks containing dutiable goods, found in a 
stateroom after all the passengers and baggage 
had been landed, marked in the pm^er's name, 
without his authority, and not entered on the 
manifest, held subject to forfeiture as conceal- 
ed. Act March 2, 1799, § 68.— United States 
V. Two Trunks, Case No. 16,591. 

§ 87. — Im.portation of indecent or ob- 
scene articles. 
Articles imported in boxes embellished with 
indecent and obscene prints are subject to for- 
feiture, — ^Anonymous, Case No. 470. 

§88. — — Kemoval o£ cnstomliotise seal. 

The removal of the customhouse seal must be 
shown to have been willful to warrant a for- 
feiture of the property -under Act June 27, 1864, 
§ 5.— United States v. Three Railroad Cars, 
Case No. 16,513, 

Such goods are subject to forfeiture, though 
they were the product of the United States, 
and simply transported to a foreign country, 
and were exempt from duty, and all the laws 
and regulations relating to such transit had 
been complied with.— United States v. Twenty 
Cases of ilatches, Case No. 16,559. 

§ 89. Relanding of goods intended 

for export. 

Goods on board a ship, which have been en- 
tered for exportation, are forfeited by being put 
on board a lighter alongside the ship, though 
no bond has been given or debenture issued. 
Act March 2, 1799.— In re Two Thousand Tin 
Cans, Case No. 14,303. 

It is no defense that claimant caused the 
goods to be relanded simply to correct a mis- 
take in entering the wrong quality of goods for 
export. — In re Two Thousand Tin Cans. Case 
No. 14,303. 

§ 90. ITnla-HrEnl packing. 

A violation of an act requiring that certain 
goods shall be packed in a certain way does not 
subject goods not so packed to forfeiture, in 
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the absence of a statute declaring such forfei- 
ture.— United States V. Ninety Demijohns 
Aquadiente, Case No. 15,887. 

r§ 91. Forfeiting spirits, -wine, and 

tea. 

'Tossession of any person," as used in Act 
1799, § 43, means the possession of the pur- 
chaser, to whom the certificates are required to 
be delivered, and not the possession of a wrong- 
doer.— Sis Hundred and Fifty-One Chests of 
Tea V. United States, Case No. 12,916. 

Spirits, wines, and teas are not forfeitable 
under Act 1799, § 43, unless the certificates and 
marks are both wanting.— Six Hundred and 
Fifty-One Chests of Tea y. United States, Case 
No. 12,916. 

Effect of the change of the contents of a cask 
of imported spirits without first obliterating the 
marks and surrendering the certificate required 
by law. — ^United States v. Eighteen Pipes Dis- 
tilled Spirits, Case No. 15,033a. 

Casks in which foreign distilled spirits have 
been imported cannot be used to contain do- 
mestic distilled spirits, though the stamps there- 
on have been effaced and destroyed. Act 
March 1, 1879, § 12.— United States v. ^alf 
Barrel, etc.. Case No. 15,280. 

It is unlawful to fill with domestic tax-paid 
spirits any casks in which foreign spirits have 
been imported, even where the brands, stamps, 
and marks required by law have been removed. 
Act March 1, 1879, § 12.— United States v. One- 
Half Barrel Brandy, Case No. 15,931. 

An importer's general bond for duties on teas, 
under Act 1799, § 62, is a securing of the du- 
ties, within the meaning of section 43. — Sis 
Hundred and Fifiy-One Chests of Tea v. Unit- 
ed States, Case No. 12,916. 

§ 92. 'Wliat constitntes -valne of goods. 

On a forfeiture of goods by reason of the 
falsity of the original warehouse entry, the 
value of the goods at the time of such entry 
is recoverable. — United States v. Baker, Case 
No. 14,500. 

On a forfeiture of goods by reason of false 
practice subsequent to the original entry, the 
value of the goods at the time of the payment 
of the duties is recoverable.— United States v. 
Baker, Case No. 14,500. " 

In a suit for the value of goods fraudulently 
entered under Rev. St. § 2864, the recovery is 
not limited to the sum which defendant receiv- 
ed on the sale of the goods by him. — United 
States V. York Street Flas Spinning Co., Case 
No. 16,781. 

§ 93. Knowledge or intent. 

An actual intention to defraud is an essential 
question in a suit to enforce a forfeiture. Act 
June 22, 1874.— Lewey v. United States, Case 
No. 8,309. 

Innocence of an intent to defraud the rev- 
enue will not prevent a forfeiture where a vio- 
lation of the statute is clearly proven. — The 
Fame, Case No. 4,633. 

To subject goods to forfeiture for fraudulent 
undervaluation, it must be shown that the goods 
were invoiced below their value, with an intent 
to defraud the United States.— United States 
V. Seventy-Eight Cases of Books, Case No. 
16,258a; Same v. One Hundred Fifty Bales 
Unwashed "Wool, Id. 15,932b; Same v. Three 
Hundred Bales of Wool, Id. 16,508. 

Innocence of intention cannot, any more than 
ignorance of law, afford a defense to the master 
or owner of a vessel for a violation of Act 
March 2, 1799, § 50.— United States v. The 
Sarah B. Harris, Case No. 16,223; Same v. 
The Cuba, Id. 14,898. 

Under Act 1799, § 28, the reception by one 
vessel of goods unladen from another without a 
permit subjects the receiving vessel to forfei- 



ture, irrespective of a fraudulent intent on the 
part of her officers.— The Ploughboy, Case No. 
11,229. 

Neither accident, mistake, nor innocence of 
fraudulent intention is a sufficient defense to 
an information for forfeiture of a package of 
goods containing an article not described in the 
invoice. Act May 28, 1830.— United States v. 
Package of Lace, Case No. 15,985. 

An intent to defraud will be imputed to manu? 
faeturers who invoice goods at the cost price 
under a misapprehension of the law, supposing 
themselves to be purchasers, where such, in- 
voicing tended to evade or defraud the revenue, 
though they in fact had no such intent. — United 
States V. Five Casks of FUes, Case No. 15,112. 

The word "knowingly" (Act March 3, 1863), 
and the expression, "with intent to defraud the 
revenue" (Act May 28, 1830), in reference to 
undervaluation, have the same meaning. — In re 
Twelve Hundred and Nine Quarter Cask^, etc., 
of Wine, Case No. 14,279. 

Goods landed without a permit, though by the 
unlawful act of the master, and without the 
knowledge or consent of the owner or con- 
signee, are subject to forfeiture.— United States 
V. Twenty Cases of Matches, Case No. 16,559. 

The illegal act of one partner without the 
knowledge or consent of the others is sufficient 
to forfeit the partnership goods. — United States 
V. Sis Hundrad and Sixty-One Bales of To- 
bacco, Case No. 16,297. 

Act June 22, 1874, § 16, which makes the 
finding of an intent to defraud a prerequisite to 
a forfeiture of goodsj though in terms restricted 
to cases in which issue of fact is joined, is ap- 
plicable to suits in rem in admiralty, even 
where there is no answer or appearance. — ^Unit- 
ed States V. Ninety Demijohns Aquadiente, 
Case No. 15,887. 

§ 94. Property forfeited. 

The mingling of unlawful and lawful importa- 
tions in the same invoice is ground of forfei- 
ture of the whole importation.— Xcocke v. United 
States, Case No. 8,442. 

Where goods subject to duty are mixed with 
other goods upon which duties have been paid 
at an earlier port of entry with an intention to 
smuggle them, the latter are not subject to for- 
feiture, unless there was an intent to defraud 
by importing them. — ^United States v. Two 
Thousand Four Hundred and Nineteen Sheep- 
skins, Case No. 16,589a. 

Domestic goods shipped from foreign port to 
aid in concealing foreign goods, liable to for- 
feiture.- The Ariel, Case No. 527. 

Property -stolen from a friendly foreign sov- 
ereign, and smuggled into the United States, is 
not subject to forfeitmre for illegal importation. 
— ^In re Princess of Orange, Case No. 11,431. 

Goods of whatever growth or manufacture, 
brought from a foreign port or place, and landed 
at a port or place within the United States 
without a permit, are forfeited. — ^In re Ten 
Cases of Opium, Case No. 13,828. 

An attempt to practice fraud upon the rev- 
enue as to a portion of a cargo is ground of for- 
feiture of the whole cargo belonging to the same 
person.— Two Hundred and Fitly Barrels of 
Molasses v. United States, Case No, 14,293. 

An intentional undervaluation of one item of 
an invoice authorizes forfeiture of the whole. 
— In re Sis Cases of SUk Ribbons, Case No. 
12,914. 

Goods landed at different times, but from the 
same cargo and vessel, may be added together 
to make up the requisite amount to forfeit the 
vessel, under Act 1799, § 50.— The Sarah Ber- 
nice. Case No. 12,343. 

Goods found concealed on board after the 
master has declared that the whole cargo is 
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discharged are not protected from forfeiture by 
the proviso in section 57.— United States v. 
Cave, Case No. 14,760. 

Where an article not described in the invoice 
is found in a package, the whole package, and 
not the article alone, is forfeited. Act May 
28, 1830.— United States v. Package of Wool, 
Case No. 15,986. 

The whole package is not forfeited for the 
omission from the entry of an article therein, 
unless it appear that the package or invoice was 
made up fraudulently. Act July 14, 1832, § 14. 
—United States v. Ten Cases of Merchandise, 
Case No. 16,447; Same v. Ten Cases Shawls, 
Id. 16,448. 

On an information against specific articles as 
"sea stores" forfeited, they cannot be adjudged 
to be forfeited as a part of the cargo or mer- 
chandise, or as a part of the tackle, etc., of the 
ship.— United States v. Twenty-Four Coils of 
Cordage, Case No. 16,566. 

Secret introduction of prohibited articles on 
board ship by hands, in defiance of regulations, 
no ground of forfeiture of vessel, as the owners 
of the vessel are not liable for the acts of per- 
sons employed by the master. — The Governor 
Cushmun, Case No. 5,646. 

Unloading goods without a permit before 
reaching port of destination does not cause a 
forfeiture of the ship, under Act March 2, 1799. 
—United States v. The Hunter, Case No. 
15,428. 

Under Act March 2, 1857, c. 63, if an invoice 
or package of imported goods contains some arti- 
cles which are indecent or obscene, and others 
which are not so, the whole are liable to forfei- 
ture; the iralawful ones being destroyed, and 
the others sold.— United States v. One Case 
Stereoscopic Slides, Case No. 15,927. 

The provision of the tariff law of 1842, mak- 
ing the importation of indecent and obscene paint- 
ings cause for forfeiture of the entire invoice, 
is applicable, though the painting is not a dis- 
tinct article, but is affixed to another article, 
such as a snuff bos.— United States v. Three 
Cases of Toys, Case No. 16,499. 

Nor is the balance of the invoice exempted 
from confiscation by the fact that the owners 
thereof were unaware of the character of the 
paintings.— United States v. Three Cases of Toys, 
Case No. 16,499. 

Property returned on bond after seizure is 
subject to forfeiture for causes subsequently aris- 
ing, but its liability to condemnation in the suit 
in which it was bonded is not affected by the 
fact of its condemnation for the subsequent for- 
feiture.— United States V. Eighteen Bales of 
Blankets, Case No. 15,032, 

§ 95. Siglits o£ tliird persons. 

A bona fide purchaser of goods imported at 
a fraudulent valuation before the United States 
has elected its remedy will be protected.— United 
States V. Fiftj^-Three Boxes of Havana Sugar, 
Case No. 15,098; Same v. Sundry Boxes of 
Havana Sugar, Id. 16,418. 

The consignee of goods imported at a fraudu- 
lent valuation, who, having no knowledge of 
the fraud, made advances and incurred expenses 
in relation thereto, will be protected. — United 
States V. Fifty-Three Boxes of Havana Sugar, 
Case No. 15,098. 

A transfer of goods entered under a false in- 
voice after the passage of the Kevised Statutes 
and before the passage of Act Feb. 18, 1875, 
amending section 2864, gives no title as against 
the United States. — United States v. Four Cases 
of Lastings, Case No. 15,145. 

A carrier which transported smuggled goods 
has no lien on them for the freight, as against 
the government, though innocent of the fraud. — 1 



United States v. Fifty-Three Bales of Kags, Case 
No. 15,097. 

Advances made in good faith, by auctioneers 
in possession, upon goods entered at a fraudulent 
undervaluation, before the government bad elect- 
ed to proceed for a forfeiture, or to sue for the 
value, are a lien upon the proceeds.— United 
States V. Seventy-Eight Cases of Books, Case 
No. 16,258b. 

Imported goods may pass by sale, though du- 
ties are due thereon. They are not liable for 
other duties due from the consignee, but only for 
the duties due on such goods.— Bowland v. Har^ 
lis. Case No. 6,794. 

§ 96. Release of property on. liond. 

The owner of property seized as smuggled is 
not entitled to have the same bonded under Act 
March 2, 1799, § 89; but a delivery on bail is 
discretionary with the court.— In re Fifteen 
Pieces of Black Silk, Case No. 4,779. 

A bail bond given by the claimant is good, 
though the condition does not exactly conform 



to Act March 2, 1799, c. 128, § 89.— The Strug- 
gle, Case No. 13,550. 

Such section does not extend to delivery 
on bail on seizures under other acts. — The Strug- 
gle, Case No. 13,550. 

A bond for the delivery of goods seized must 
be for the market value of the goods, without 
anv deduction for the amount of duties. — ^United 
States V. Cargo of Sugar, Case No. 14,721; Same 
V. One Thousand Two Hundred and Ninety-One 
Bales of Tobacco, Id. 15,965; Same v. Se- 
gars. Id. 16,249; Same v. Three Horses^Id. 16,- 
500;- Same v. Twelve Thousand Three Hundred 
and Forty-Seven Bags of Sugar, Id. 16,555. 
CONTRA, see In re Four Cases of Silk Ribbons, 
Case No. 4,986; United States v. One Thousand 
Three Hundred and Eighty-Two Hogsheads of 
Sugar, Id. 15,962. 

Where a stipulation for value is given in a 
sum agreed upon, the stipulators are not en- 
titled to any reduction for erroneous estimation 
of value, or for injury by careless handling of 
the goods by the collector's employes.— United 
States V. Two Trunks, Case No. 16,592. 

The bond for the return of seized goods (Act 
1799, § 89) should include the additional sum 
imposed by Act March 3, 1865, as a penalty for 
undervaluation.— United States v. Three Horses, 
Case No. 16,500. 

The amount of duties payable on giving bond 
for the value of goods seized is only that de- 
mandable if the fairness of the importation had 
not been impeached.— United States v. Segars, 
Case No. 16,249. 

In cases within Act March 2, 1799, e. 128, § 
89, judgment cannot be rendered on the bail 
bond until after 20 days from the day of con- 
demnation, and then in open court.— McLellan 
V. United States, Case No. 8,895. 
See, also, ante, § 53. 

§ 97. Jurisdiction. 

The court has jurisdiction in revenue causes, 
although the property seized may never have 
come into possession of its officers.- The Bolina, 
Case No. 1,608. 

§ 98. Seizure and aTjandonment. 

The provisions of Act May 8, 1792, § 4, re- 
quiring the marshal to take custody of all goods 
seized by revenue officers, were abrogated by 
Act July 18, 1866, § 31.— United States v. One 
Case of Silk, Case No. 15,925. 

It is no abandonment of vessel seized on the 
high seas to permit her master and crew to alone 
navigate her to port.— The Abby, Case No. 14. 

S 99. Defenses. 

A forfeiture is imposed only for fraud, mis- 
conduct, or negligence of the owner. He is not 
to suffer for the fraud, misconduct, or negligence 
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of the revenue officers alone. — Six HuBdred and 
Fifty-One Chests of Tea v. United States, Case 
No. 12,916. 

An irregularity in the seizure is not available 
to claimants in the suit for forfeiture for viola- 
tion of the customs laws.— United States v. Twen- 
ty-Five Cases of Cloths, Case No. 16,563. 

The fact that duties have been paid or secured, 
and the goods turned over to the importer, will 
not prevent a forfeiture :for a fraudulent under- 
valuation in the invoice.— The Cloth Cases, Case 
No. 2,902. 

^100. Iiimitations. 

As the act of 1839 makes no exception to the 
lunitation imposed by it in the case of concealed 
fraud, the court cannot ingraft such an excep- 
tion upon it— United States v. Halliard, Case 
No. 15,709. 

The effect of the repealing provisions of Act 
March 3, 1863, § 14. in relation to forfeitures, 
is to leave in full force the limitation contained 
in Act Feb. 28, 1S39, § 4, with its proviso.— 
United States v. Maillard, Case No. 15,709. 

Under Act March 3, 1863, all forfeiture pro- 
ceedings arising under the customs laws are 
■subject to five years' limitation. — ^In re Lands- 
berg, Case No. 8,041. 

§ 101. Pleading. 

A libel for a forfeiture for a violation of cus- 
toms laws should substantially agree with the 
terms of the statute.— The Betsy, Case No. 1,365. 

An averment that the requirements of the 
■statute, which are merely directory to the reve- 
nue officers and the importer, have been complied 
Tvith, is not necessary. Act March 3, 1863.— 
United States v. Seventy-Eight Cases of Books, 
Case No. 16,258. 

In informations of forfeiture for false valua- 
ation of imported goods, it is sufficient to make 
the averments in the words of the statute. — ^Unit- 
•ed States v. Thirteen Packages of Plate Glass, 
Case No. 16,459; Same v. Eleven Packages of 
Plate Glass, Id. 

A libel for forfeiture under Act March 2, 
1799, e. 128, § 50, need not allege the goods to 
1)6 of foreign growth.— The Betsy, Case No. 
1,365. 

The information under Act 1799, e. 128, § 
.■50, must allege that the goods were unladen 
in some port or place within a collection dis- 
trict, without a permit from its collector, or 
that the port or district is unknown. — ^United 
States V. Burnham, Case No. 14,690. 

A forfeiture for landing goods under a collusive 
permit may be enforced upon a general count 
charging that the goods were landed without a 
permit.— Bottomley v. United States, Case No. 
1,688. 

An allegation, in an information- of forfeiture, 
that the master neither did nor would deliver 
« true manifest of merchandise, but, on the 
contrary, delivered a false and fraudulent in- 
voice, with a view to evade the revenue laws, 
does not present a case within Act 1821, but 
within Act 1799, §§ 67, 106.— United States v. 
The Margaret Yates, Case No. 15,720. 

The defense that the party has been prevented 
"by inevitable accident, necessity, or distress from 
complying with the requisitions of Act March 
2, 1799, c. 128, §§ 50, 92, is not admissible under 
Si plea whiclT simply puts in issue a ^ denial of 
the facts constituting a forfeiture thereunder. — 
United States v. Hayward, Case No. 15,336. 

A sentence of condemnation forfeiting a por- 
tion of a cargo from an omission to enter the 
same in the manifest is erroneous, unless the 
libel charge the particular omission. — ^The Thom- 
as and Henry v. United States, Case No. 13,- 
919. 

In an information of forfeiture against a for- 
-eign-built vessel owned in the United States, 



under Act March 1, 1817, the exception in the 
proviso of the act must be negatived. — ^United 
States V. The Mary Merritt, Case No. 15,733. 

Under a count alleging that certain articles 
imported were indecent and obscene, and ask- 
ing that they be condemned and destroyed, the 
government dannot ask for a forfeiture and sale 
of other articles in the same case, which the 
verdict finds to be lawful. — ^United States v. 
One Case Stereoscopic Slides, Case No. 15,927. 

A direct averment that the person making the 
fraudulent entry was either owner, consignee, 
or agent of the property (Act March 3, 1863, 
§ 1) is not necessary where it appears from the 
statements of the information that the person 
was either the owner, or acted as agent of the 
owner.— United States v. Seventy-Eight Cases of 
Books, Case No. 16,258. 

An information alleging fraud in the impor- 
tation of merchandise at an undervaluation (Act 
March 3, 1799, § 66) must aver that the valua- 
tion was under cost at the place of exportation. 
—United States v. Seventy-Eight Cases of Books, 
Case No. 16,258. 

In an information in rem under Act 1799, c. 
22, § 66, it must be charged that the goods were 
entered under a false invoice, and that they 
were falsely invoiced to evade -the duties. — ^United 
States V. Three Parcels of Embroidery, Case 
No. 16,512. 

A libel in rem for a forfeiture under the cus- 
toms laws must allege that the property has 
been seized by the collector. A plea of no for- 
feiture puts that allegation in issue. — ^The Silver 
Spring, Case No. 12,858. 

Customs inspectors are authorized to receive 
imported goods found concealed on a vessel, and 
a libel alleging a seizure by the collector may be 
amended to show the facts. — United States v. 
Two Trunks, Case No. 16,591. 

An information agaipst a vessel charging the 
importation of merchandise not included in the 
I manifest may be amended without terms in re- 
spect to allegations of ownership of the vessel. — 
United States v. The Queen, Case No. 16,107. 

Allegations in the libel as to the goods landed 
and their value bind the government.— The Sarah 
Bernice, Case No. 12,343. 

§ 10!^ E-Tidence— Presumptions and Iinr- 
den of proof. 

Where probable cause is shown for the for- 
feiture of goods, the burden of proof is upon 
claimants to show their innocence. — ^In re Six 
Cases of Silk Ribbons, Case No. 12,914; In 
re Twelve Hundred and Nine Quarter Casks, 
etc., of Wine, Id. 14,279; United States v. Sis 
Hundred and Sixty-One Bales of Tobacco, Id. 
16,297; Same v. Sixteen Cases of Silk Ribbons, 
Id. 16,301; Same v. Twenty-Five Cases of 
Cloths, Id. 16,563. 

Act 1799, c. 22, § 71, providing that the claim- 
ant has tiie onus proband! on seizures imder the 
act, is not adopted by Act 1820, c. 122, § 4.— 
The Abigail, Case No. 18. 

Where the claimant knew that his method of 
importation was contrary to law, the burden 
is upon him to show affirmatively that he did 
not adopt such method with intent to evade the 
payment of duties. — ^United States v. Nine 
Trunks, Case No. 15,886. 

Where it was proved that the master had a 
quantity of cigars on board, and none were en- 
tered on the manifest, and no account was given 
of the quantity purchased, the evidence was 
sufficient to cast the burden of proof on the 
claimant, under Act March 2, 1799, § 71, and 
the failure to produce evidence of what was pur- 
chased or put on board was cause for condemna- 
tlon.— The Busy, Case No. 2,232. 

The claimant of liquors found stored in large 
quantities in the upper room of a private house 
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has the harden of showing that they were le- 
gally imported, and that the original packages 
had been inspected, marked, and branded as re- 
quired by law.— United States v. Five Jugs of 
Brandy, Case No. 15,118. 

"Where the invoice price is shown to he far be- 
low the market price, the importer has the bur- 
den of showing the price actually paid. — United 
States V. Eight Cases of Lamps, Case No. 15,' 
029. 

On a libel for undervaluation, a fraudulent 
purpose will be implied upon proof of the under- 
valuation, which complainant must rebut by 
showing an innocent mistake. — ^United States v. 
Three Hundred and Thirty-Seven Cases of Wine, 
Case No. 16,506. 

The marks and certificates being evidence only 
of a lawful importation, the want of them af- 
fords no presumption of the nonpayment of du- 
ties.— Sis Hundred and Fifty-One Chests of Tea 
v. United States, Case No. 12,916. 

If the entry does not contain a part of the 
goods consigned by the same invoice and bill of 
lading, it is prima facie evidence that the du- 
ties have not been paid.- United States v. Cer- 
tain Hogsheads of Molasses, Case No. 14,766. 

Where it appears that the goods were entered 
at only about one-half of the invoice price of 
like goods purchased by other importers at the 
same time, and imported by the same vessel, the 
claimants have the burden of substantiating the 
invoice by clear proofs. — ^United States v. Sixty- 
Five Packages of Glass, Case No. 16,305a. 

Where an affidavit of damage is in fact false, 
there is a prima facie presumption of an intent 
to defraud the revenue.— United States v. Sis 
Hundred and Sixty-One Bales of Tobacco, Case 
No. 16,297. 

§103. Admlssiljility. 

In a forfeiture proceeding for evading duties, 
evidence of other fraudulent transactions is 
admissible to show the intent with which the 
act was committed. — ^Alfonso v. United States, 
Case No. 188; United States v. One Hundred 
and Forty-Sis Thousand Six Hundred and 
Fifty Clapboards, Id. 15,935; Same v. Sixteen 
Cases of Silk Ribbons, Id. 16,301; Same v. 
Sis Hundred and Sixty-One Bales of Tobacco, 
Id. 16,297. 

Upon a proceeding for a forfeiture of a pack- 
age of goods containing an article not describ- 
ed in the invoice evidence of accident or mis- 
take may be given to rebut the inference of 
fraudulent intention. — United States v. Pack- 
age of Wool, Case No. 15,986. 

"Market value" is the price at which the 
manufacturer holds the goods for sale, and 
which purchasers are willing to pay in the ordi- 
nary course of trade, and evidence is not ad- 
missible to show that there was not in fact 
such an actual market value. — ^United States v. 
Sixteen Cases of Silk Ribbons, Case No. 16,- 
301. 

On a proceeding to forfeit goods as having 
been invoiced at less than their actual cost at 
the place of exportation, the market price at 
that place at the time is admissible as the sur- 
est test of the honesty of the transaction. — 
United States v. Two Cases of Woolens, Case 
No. 36.576. 

In a forfeiture proceeding invoices of ship- 
rnents in July and August are admissible to 
show market value of goods shipped in May. — 
Alfonso V. United States, Case No. 188. 

On an information for forfeiture for under- 
valuation, the importer may show the selling 
price at the place of importation and the mar- 
ket price at the place of manufacture. — In re 
One Hundred and Twenty-Three Packages of 
Glass, Case No. 10,525. 



The costs of production, with the addition 
of a manufacturer's profit, is admissible as 
*^ending to show market value, when no evi- 
dence of sales can be given. — United States v. 
Sixteen Cases of Silk Ribbons, Case No. 16,301. 

Admissibility and competency of evidence to 
prove the actual market value of imported 
wines alleged to have been undervalued. — In re 
Twelve Hundred and Nine Quarter Casks, ete.^ 
of Wine, Case No. 14,279. 

The court will be liberal in the admission of 
evidence bearing upon the point whether goods 
were fraudulently entered, but evidence clearly 
irrelevant is not admissible. — United States v. 
Four Cases Printed Merinoes, Case No. 15,146. 

Parol evidence is not admissible to control 
the intention as expressed on the face of the 
manifest, showing the vessel and cargo to be 
consigned to an American port. — ^The Fame, 
Case No. 4,633. 

Where goods proceeded against on the ground' 
that the packages were made up with intent 
to evade and defraud the revenue were entered 
on the oath of a claimant taken as in the case 
of goods actually purchased, evidence that the 
real owner was the foreign manufacturer, and 
the claimant only a consignee, held immaterial. 
— United States v. Four Cases Printed Meri- 
noes, Case No. 15,l46. 

Statements made by one who for a time had 
possession of goods claimed as the property of 
another, in respect to certain alleged violations 
of the customs laws made after he had parted 
with the possession thereof, held incompetent 
evidence, as being merely narrative or histori- 
cal, and in derogation of the title of the al- 
leged owner. — United States v. Lot of Jew- 
elry, Case No. 15,626. 

Proof that the fact of an intended illegal im- 
portation was previously known to the revenue 
officers, and that they acted thereon in mak- 
ing the seizure, is admissible. — United States- 
v. Nine Trunks, Case No. 15,886. 

On a libel to forfeit goods for false valuation, 
proof of correct entries made about the same 
time of the same kind of goods by the claim- 
ant is admissible to show that he knew their 
real value. — United States v. One Hundred 
and Forty-Sis Thousand Six Hundred and 
Fifty Clapboards, Case No. 15,935. 

Books and papers seized on a warrant (Act 
March 2, 1867, g 2) before institution of an ac- 
tion to recover the value of goods, as forfeited 
under the customs laws, are admissible against 
defendant. Case No. 15,419 reversed. — ^Unit- 
ed States V. Hughes, Case No. 15,417. 

On an information of forfeiture, the goods 
themselves are regarded as the defendant, and 
it is no objection to the admission of proof of 
communications made to the revenue officer 
that they were made in the absence of the 
claimant. — United States v. Nine Trunks, Case 
No. 15,886. 

The question whether the difference between 
the entry and tlie invoice arose from accident 
or mistake is one exclusively for the secretary 
of the treasury, and cannot be raised at the 
trial on a seizure as forfeited under Act April 
20, 1818.— United States v. One Case of Hair 
Pencils, Case No. 15,924. 

Upon a prosecution for the forfeiture of 
goods, the law presumes that there was, at 
the time and place of manufacture of imported 
goods, an actual market value, and no evi- 
dence is admissible to prove the contrary. — 
In re Six Cases of Silk Ribbons, Case No. 12,- 
914. 

§ 104. — "Weiglit and sufficiency. 

The fact that the appraisers have materially 
raised the invoice value of imported goods is 
prima facie, but not conclusive, evidence of un- 
dervaluation in a subsequent proceeding to for- 
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feit the goods on the ground of fraudulent in- [ § 105. Production of documentary 



voice.— United States v. Two Hundred Quar- 
ter Boxes of Cigars, Case No. 16,587. 

In a suit for forfeiture under Act 1799, c. 
22, § 68, the government must prove that the 
goods Tvere "concealed," and the mere fact 
Qiat they were not entered on the manifest 
is not sufficient— United States v. Twenty-Six 
Diamond Rings, Case No. 16,572, 

On an information for forfeiture for under- 
valuation the United States are not hound by 
the action of the revenue officers in assenting 
to the invoice valuation, but they must show 
undervaluation at the trial.— United States v. 
Twenty-Five Cases of Cloths, Case No. 16,563. 

The government is not bound' by the acts of 
its consul in certifying to the correctness of an 
invoice, when based upon false and fraudulent 
statements.— United States v. Sixteen Cases 
of Silk Kibbons, Case No. 16,301. 

Foreign market value of goods may be prov- 
en by testimony of domestic merchants.— Al- 
fonso V. United States, Case No. 188. 

Where the claimant sets up mistake as an 
excuse for disagreement with the entries, the 
fact that probable cause of seizure has been 
made out does not impose upon him the neces- 
sity of making out an unusually clear case of 
mistake.— United States v. Nine Packages of 
Linen, Case No. 15,884. 

Vessel forfeited for smuggling cigars on the 
testimony of their owner, who produced an in- 
voice for their shipment to the place from 
which the vessel sailed, and a letter from the 
master of the vessel stating that they had been 
shipped, and that he had paid the master the 
agreed freight, though the master denied the 
shipment.— The John Griffin, Case No. 7,348. 

On an information for forfeiture of goods 
subject to ad valorem duty, the appraisement 
of public appraisers is prima facie evidence. — 
United States v. Fourteen Packages of Pins, 
Case No. 15,151; In re One Hundred and 
Twenty-Three Packages of Glass, Id. 10,525. 

Proof of foreign growth or manufacture of 
alleged unlawfully imported goods is not neces- 
sary. Act March 2, 1799, § 50.— The Active, 
Case No. 33. 

Evidence is not sufficient to sustain forfeiture 
of vessel for smuggling where the only evi- 
dence is that of the seamen who were arrested 
in the act of smuggling, and promised immuni- 
ty if they would testify against the vessel. — 
The Cleopatra, Case No. 2,886. 

The fact that the consignee, upon entering 
the goods, added 2 per cent, to the invoiced 
value thereof merely as a precaution against 
having the goods subjected to' penal duties and 
forfeited, does not prejudice the question 
whether the shipper of the goods stated the 
value thereof correctly in the invoice. — ^United 
States V. Three Hundred Bales of Wool, Case 
No. 16,508. 

A mere misdescription of shawls as worsted 
shawls which are made up of cotton and worst- 
ed, is not of itself competent evidence of a 
fraudulent intent, such as will warrant a for- 
feiture of the goods under Act July 14, 1832, 
§ 14.— United States v. Ten Cases of Merchan- 
dise. Case No. 16.447; Same v. Ten Cases 
of Shawls. Id. 16,448. 

A series of sales or a single sale, or offers 
to sell in the usual course of trade, are among 
the best evidences of market value. — In re Six 
Oases of SUk Ribbons, Case No. 12,914, 

The admission of the goods to entry is not 
evidence either that the proofs were furnished, 
or of the existence of accident, necessity, or 
distress.— United States t. Hayward, Case No. 
15,336. 



evidence. 

On an information under Act May 28, 1830, 
against articles alleged to be falsely charged in 
an invoice, the court will not grant an order 
on the claimant to produce the invoice at the 
trial.— United States v. Twenty-Eight Pack- 
ages of Pins, Case No. 16,561. 

§106. TriaL 

The weight of an affidavit of value, annexed 
to the invoice as required by law, is for the 
jury.— In re One Hundred and Twenty-Three 
Packages of Glass, Case No. 10,525. 

Form of submission of the question of the 
intent to defraud, to the jury.— Lewey v. Unit- 
ed States, Case No. 8,309. 

§ 107. mtevr trial. 

Where a systematic arrangement to defraud 
the revenue is charged, a new trial will not be 
granted beeaiise one of the packages was ap- 
praised at less than the invoice value. — ^United 
States V. Twenty-Five Cases of Cloth, Case 
No. 16,563a. 

A new trial will not be granted because the 
jury was sworn to try an issue between the 
United States and the owner on an information 
for forfeiture, where the claim and answer 
were filed by an agent for the owner.^United 
States V. Fourteen Packages of Pins, Case No. 
15.151. 

§ 108. Distrilintion of proceeds. 

Act July 18, 1866, is not an act relating to 
the customs, within the meaning of Act March 
2, 1867.— The Monte Christo, Case No. 9,720. 

The marshal's commissions for the sale of 
property, and collecting and paying over the 
proceeds, form part of tlie expenses to be de- 
ducted before paying the proceeds into court. 
—United States v. Fifty-One Dozen Pieces of 
Merchandise, Case No. 15,094. 

Under Act March 2, 1867, the amount of 
forfeitures recovered, less the charges allowed, 
should be paid to the collector, who should de- 
duct duties and charges, and pay the residue 
into the treasury, to be distributed, under the 
direction of the secretary, to the persons and 
in the proportions prescribed by the decree of 
the coiirt.- United States v. George, Case No. 
15,197. 

Though the collector has not proceeded ac- 
cording to law in seizing and selling imported 
goods as forfeited, he is nevertheless entitled 
to half of the proceeds, where the same have 
been credited to him on settlement of his ac- 
counts. — United States v. Collier, Case No. 14,- 
833. 

The collector of a port who received the pro- 
ceeds of a forfeiture is not liable for such part 
as -he has paid over to custom-house officers 
for their shares before notice of plaintiff's 
claim. — Sawyer v. Steele, Case No. 12,406. 

The claimant is entitled to have the penalty 
illegally exacted returned upon the distribution 
of the proceeds of the property on condemna- 
tion.— United States V. Linens, Case No. 15,- 
604; Same v. Segars, Id. 16,249. 

Rights of informers, see "Forfeitures," §§ 
15-27. 

(C) PENALTIES. 
See, also, "Admiralty," § 34. 

§ 109. Penalties imposed— TTndervalna- 
tion. 

Act March 3, 1863, imposing a penalty for 
false and fraudulent entry of goods at less 
than their true weight or value, was not re- 
pealed by Act July 18, 1866, § 4.— United States 
V. Merriam, Case No. 15,759. 

Goods imported by their manufacturer are 
not subject to a penalty of 20 per cent, ad' va- 
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lorem for imdervaluation (Act 1846, § 8), but 
to a penalty of 50 per cent, of tlie duty (Act 
1842, § 17). — Bischoff v. Maxwell, Case No. 
1.438. 

Act Aug. 30, 1842, § 17, authorizes penalty 
of 50 per cent, for undervaluation of any goods 
other than those purchased. — ^Bannendahl v. 
Redfield, Case No. 964. 

The penalty for undervaluation attaches 
whether the importer makes the addition to his 
invoice or not.— Goddard v. Maxwell, Case No. 
5,492; Lehmaier v. Same, Id. 8,214; Morris 
v. Same, Id. 9,834; Schmaire v. Same, Id. 12,- 
460; Yaccari v. Same, Id. 16,810. 

The 20 per cent, penalty for undervaluation 
(Act July 30, 1846, § 8) is chargeable, whether 
or not an appraisal is made upon the invoice as 
originally made up. — Goddard v. Maxwell, Case 
No. 5,492. 

A penalty for undervaluation cannot be im- 
posed on the importation of goods by tlieir pro- 
ducer, where a corrected invoice is handed in 
before any action is taken to determine the 
value of the goods.— Howland t. Maxwell, Case 
No. 6,799. 

The penalty of 20 per cent. (Act July 30, 1846. 
§ 8> cannot be exacted for a 10 per cent, under- 
valuation in coal arising solely from an excess 
of quantity. — Manhattan Gas-Light Co. v. Mas- 
well, Case No. 9,023. 

The importer is not liable in such case, under 
section 4, to pay the fee of the weigher and 
measurer. — Manhattan Gas-Licht Co. v. Mas- 
well, Case No. 9,023. 

Freight and commissions, by being added to 
the value of Imports, cannot be made the means 
of imposing a penalty on the latter. Act July 
30, 1846, § 8.— Vaceari v. Maxwell, Case No. 
16,810. 

Where a valuation of molasses in casks in an 
invoice is correct, but the quantity stated in the 
invoice is less than the actual quantity found 
on gauging, the case is not one for the imposi- 
tion of a penalty for undervaluation, under Act 
July 30, 1846, § 8.— Yznaea v. Redfield, Case No. 
18,197- 

Where an invoice of molasses in casks does 
not specify the number of gallons, the case is 
one of undervaluation, and the penalty may 
properly be imposed. — ^Yznaga t. Redfield, Case 
No. iai97. 



(C). 



(§ 111) 944 



Spanish quicksilver, imported from London, 
held subject to penalty for undervaluation, 
where place of production was not shown. — ^Bel- 
mont V. Lawrence, Case No. 1,280. 

The collector cannot impose the penalty pre- 
scribed by Act July 30, 1840, § 8, where the 
invoice valuation of goods imported by the man- 
iifacturer is increased on appraisement by more 
than 10 per cent. — Durand v. Lawrence, Case 
No. 4,187. 

The 20 per cent, additional duty for underval- 
iiation may be imposed after the goods libeled 
for forfeiture have been discharged on a trial. 
— ^Falleck v. Barney, Case No. 4,625. 

Where the value in specie and in foreign 
paper currency are both set out in the invoice, 
the fact that the importer makes the entry in 
the specie value alone will not subject the 
goods to a penalty for undervaluation. — Fiedler 
V. Maxwell, Case No. 4,700. 

A collector having refused to allow the im- 
porter to add, on his entry, to the invoice prices, 
because he was the manufacturer, cannot im- 
pose a penal duty on the goods as purchased in 
the foreign market. — Crowley v. Maxwell, CJase 
No. 3,448. 

Where goods are entered and warehoused at 
one port, intended for reshipment and reware- 
housing at another port, the entry is to he com- 
pleted at the former port, and the collector of 



the second port has no power to make a reap- 
praisement.— Spring v, Russell, Case No. 13,261. 

In such case the collector of the first port can- 
not make an addition to the invoice value upon 
mere hearsay information, derived from the col- 
lector of the second port.— Spring v. Russell, 
Case No. 13,261. 

After information filed against goods alleged 
to be forfeited, no penal increase of duties can 
be exacted by the collector, and such an ex- 
action will not affect the prosecution.- United 
States V. Segars, Case No. 16,249. 

Exaction of the penal duty of 20 per cent,, 
after institution of proceedings for a forfeiture, 
is illegal.— United States v. Linens, Case No. 
15,604. 

The additional duty of 20 per cent. (Act July 
30, 1846, § 8) is not imposed where the invoice 
price is raised more than 10 per cent., where 
the importer is the manufacturer, or procured 
the goods in the country of their production 
otherwise than by purchase. — Thomson v. Max- 
well, Case No. 13,983. 

Where a cargo of goods was shipped from 
Canton to London, thence to New York, the 
freight from Canton to London forms no part 
of the "appraised value," and its addition did 
not authorize the imposition of the penaltv, un- 
der Act July 30, 1846, § 8.— Grinnell v. Law- 
rence, Case No. 5,831. 

See, also, ante, §§ 35-47. 
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— Failure 

Act March 2, 1821,' § 1, as re-enacted March 3, 
1823, is not repealed by Act Aug. 30, 1842, § 19. 
—United States v. Smith, Case No. 16,319. 

The latter act is aimed at frauds on the reve- 
nue in cases where an entry of goods and an 
invoice are required as prescribed by the act of 
1823.- United States v. Smith, Case No. 16,319. 

A surplus of cargo, equally, with a deficiency, 
is a disagreement with the manifest under Act 
March 2, 1799, § 57.— United States v. Fair- 
elough. Case No. 15,068. 

The master is not entitled to the benefit of the 
proviso in Act 1799, § 24, if the goods are un- 
shipped. Throwing goods into the dock, pro- 
tected so that they may be reclaimed, is unship- 
ment. — ^United States v. Hutchinson, Case No. 
15,431. 



Goods are imported and brought into the 
United States when brought within the limits of 
a port of entry with the intention of unlading 
them there. — ^The Missouri, Case No. 9,653. 

See, also, ante, § 32. 

§111. ^^ Iteceiving and concealing il- 
legally Imported goods. 

Act March 3, 1823, § 2, forfeiting double the 
value of goods illegally imported, is not con- 
fined to goods imported from territory adjoining 
the United States. — United States v. Jordan, 
Case No. 15,498. 

Nor is the act confined to cases arising under 
statutes in operation when that section was en- 
acted.— United States Y. Jordan, Case No. 15,- 
498. 

Entering goods by a false invoice is an illegal 
importation under this section. — ^United States 
V. Jordan, Case No. 15,498. 

This section was repealed by the Revised Stat- 
utes (June 22, 1874), but the repeal did not 
operate upon cases previouslj' commenced. — 
United States v. Jordan, Case No. 15,498. 

A resistance of the seizure of goods, whereby 
the same are removed from tbe custody of the 
officer, is not a concealment. — United States v. 
Famsworth, Case No. 15,072. 

The fine provided by Act 1866, § 4, which is 
substantially identical with Rev, St. § 3082, can- 
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not "be recovered in a civil action. — ^United 
■States V. Claflin, Case No. 14,799. 

See, also, post, § 123. 

^112. — — TTnlading witliout permit. 

A vessel engaged in the coasting trade, hav- 
ing goods on board, which have not paid duties, 
is not within Act 1799, c. 128, S oO, as to land- 
ing foreign goods -without a permit. — Jackson v. 
United States, Case No. 7,149. 

The carrying out of salt, and its return to the 
port of departure by a fishing vessel, which 
touched at a foreign port, is not a bringing of 
^oods from a foreign port, in violation of Act 
1799, § 50.— The E. K. Dresser, Case No. 4,324. 

See, also, ante, § 33. 

■§113. — ^ Fail-are to report arrival. 

Where the duty of the master of a vessel ar- 
riving from a foreign port to repair to the oflSce 
■of the chief officer of the customs, and there 
make report (Act 1799, e. 22, § 36), cannot be 
performed, by reason of the neglect of the officer 
to do that which is prereauisite, the statute is 
not violated.— United States v. Randall, Case 
No. 16,119. 

If the master make report of arrival he is not 
liable to the penalty (Act March 2, 1799, § 30), 
though he do not repair to the oflSce of the prin- 
■cipal officer of customs for that purpose. — ^Unit- 
«d States v. Rendell, Case No. 16,147. 

Act March 2, 1799, c. 128, § 30, applies to all 
vessels arriving at a port, whether the arrival 
T)e voluntary or by stress of weather, or the 
port be the intended port of departure or not. 
—United States v. Webber, Case No. 16,656. 

^ 114. — Breaking cnstoms locks. 

The revenue collection act of 1799 (section 
•54), respecting the breaking of locks and fasten- 
ings put on vessels by inspectors, applies to 
vessels in the coasting as well as foreign trade. 
—United States v. Mantor, Case No. 15,719. 

■§115, ^^ Failure to deface marks on 
spirit cask. 

Act March 2, 1799, making it penal to sell, 
alienate, or remove an empty cask which has 
•contained foreign distilled spirits before the 
marks set thereon had been defaced, does not 
-apply to a removal by a person who receives 
it after a purehase.^United States v. Halber- 
•■stadt, Cases Nos. 15,277, 15,278. 

Act April 20, 1818, requiring the deposit of 
•distilled spirits in public warehouses, does not 
repeal Act March 2, 1799, requiring certain 
maiks to be set upon casks containing foreign 
■distilled spirits. — United States v. Halberstadt, 
Case No. 15,276. 

■§116. Knowledge and intent. 

Qucere, as to how far the court can regard 
■the ihnocence of a party when the facts subject 
iim to the penalties of a statute, and especially, 
of the collection law. — United States v. Morris, 
Case No. 15,816. 

An intent to evade the payment of duties is 
essential to the maintenance of a prosecution 
for the personal penalty for fraudulent entries, 
.and the declaration must aver a scienter. Act 
March 2, 1799, § 66.— United States v. Piatt, 
■Case No. 16,054a. 

For importing goods without a manifest, the 
master is liable to a penalty under Act 1799, 
•§ 24, though ignorant that the goods were on 
board; as where they are brought on board, 
4ind concealed by a sailor.— United States v. 
Hutchinson, Case No. 15,431; Same v. The 
Missouri, Id. 15,785; Same v. The Queen, Id. 
16,108. CONTEA, see United States v. The 
Stadacona, Case No. 16,371. 

Where there was, through mistake, an error 
in an invoice and entry, and a correct invoice 
was obtained, a penalty for undervaluation 



should not be imposed.— Games v. Maxwell, 
Case No. 2.417. 

§ 1 17. Persons liable. 

A manufacturer is not subject to penal duties 
for undervaluation, either under Act Aug. 30, 
1842, or Act July 30, 1846.— Crowley v. Mas- 
well, Case No. 3,448. 

Where goods, the property of a foreign manu- 
facturer, are consigned to the party who entered 
them, the latter is not liable to a penalty for 
undervaluation, under Act July 30, 1846, § 8.— 
Christ V. Maxwell, Case No. 2,698. 

The duty of delivering a manifest of imported 
merchandise devolves upon him who has charge 
of it, whether he be the master or not. Act 
March 2, 1821.— Steinham v. United States, 
Case No. 13,355. 

It is not essential that such person should be 
actually on board the vessel when it enters the 
waters of the United States.— Steinham v. Unit- 
ed States, Case No. 13,355. 

A person is not liable for the act of his clerk 
who purchased and removed to his store an 
empty cask, which had contained foreign dis- 
tilled spirits, without removal of the marks 
thereon, where done without his knowledge or 
acquiescence.- United States v. Halberstadt, 
Case No. 15,276. 

The act of one member of a firm in subscrib- 
ing an entry in the firm name and taking an 
oath thereto, is to be deemed the act of the 
firm. — ^United States v. Baker, Case No. 14,5u0. 

§118. Remedy to recovery-Form of. 

An information will lie directly against a ves- 
sel for the recovery of the penalty for import- 
ing goods not included in the manifest without 
a previous prosecution of the master.— The Mis- 
souri, Case No. 9,652; United States v. Piatt, 
Id. 16,054a; Same v. The Queen, Id. 16,107, 
16,108. 

It is not an essential preliminary that the ship 
should have been seized.— The Missouri, Case 
No. 9,652. 

Debt is the proper form of action for the re- 
covery of penalties for violations of the law. — 
Stockwell V. United States, Case No. 13,466. 

The remedy for the penalty incurred in keep- 
ing or storing goods with knowledge that they 
were smuggled may be by information or debt. 
—Walsh V. United States, Case No. 17,116. 

§119. Limitations. 

Under Act March 3, 1863, all suits and prose- 
cutions for penalties arising imder the customs 
laws are subject to a five-years limitation. — In 
re Landsberg, Case No. 8,041. 

The limitation of five years for proseeutiona 
for crimes under the revenue laws (Act 1804, 
§ 3) is applicable to an action of debt to re- 
cover the value of imported goods for fraudu- 
lent entries.- United States v. Piatt, Case No. 
16,054a. 

Act 1839, § 4, is applicable to suits in favor of 
the United States.— United States v. Maillard, 
Case No. 15,709. 

§ 120. Defenses. 

A conviction on an indictment for smuggling, 
where the imprisonment imposed is served out, 
and the fine paid, and a pardon received as to 
the costs of prosecution, also imposed, will bar 
a' civil action lOf debt to recover the irenalty of 
double the value of the goods smuggled.— Unif- 
ed States v. Triton, Case No. 16,525; Same v. 
Gates, Id. 15,191. 

The defense that goods were unladen by un- 
avoidable accident, necessity, or distress is not 
admissible unless the requisite proofs thereof 
were made before the collector, or were pre- 
vented by inevitable accident, etc. Act March 
2, 1799, c. 128, § 27.— United States v. Hay- 
ward, Case No. 15,336. 



947 (§ 120) 



CUSTOMS DUTIES, TI. (C), (D). 
[Fed. Cas. Digest.] 



(§ 123) 948- 



"Wfaat constitutes a case of unavoidable acci- 
dent, necessity, and distress.— United States v. 
Haj'ward, Case No. 15,336. 

§ 120a. Pleading, evidence, and de- 
cree. 

A libel against a vessel for the penalty for 
smuggling (Act March 2, 1799, § 24) must show 
ownership of vessel and value of goods.— The 
Antilles, Case No. 489. 

In a libel filed against a vessel to recover the 
penalty imposed by Act March 2, 1799, for fail- 
ure to enter goods on the ship's manifest, it is 
not necessary to aver a prior seizure. — ^The Mis- 
souri, Case No. 9,652. 

A count for illegally receiving, concealing, or 
buying may be joined with one for illegally 
importing.— Stoekwell v. United States, Case No. 
13,466. 

It is not a sufficient description of the ille- 
gality of the original importation to say merely 
that the goods had been imported and brought 
into the United States contrary to law.— United 
States V. Claflin, Case No. 14,798. 

Burden of proof held not shifted to claimants 
on production of reports on file in the custom- 
house showing that a certain lot of goods seized 
were found on the vessel not entered on the 
manifest.— The Missouri, Case No. 9,653. 

A material undervaluation shown will be pre- 
sumed to have been made with intent to defraud 
the revenue, in the absence of clear and cred- 
ible testimony excusing it. — United States v. 
Two Hundred Quarter Boxes of Cigars, Case 
No. 16,587. 

The manifest of the cargo filed in the cus- 
tomhouse is competent evidence on the question 
whether certain goods were imported without 
being entered on the manifest.— United States v. 
The Missouri, Case No. 15,785. 

A declaration alleging that goods imported 
without a manifest belonged to the master is 
not supported by evidence that they belonged 
to, and were smuggled on board by, one of the 
crew.— United States v. Hutchinson, Case No. 
15,431. 

The statement that the "master took all pre- 
caution in his power to prevent smuggling" held 
iAsuffieient to prevent enforcement of the pen- 
alty against the vessel of the value of goods 
found concealed in the purser's room and the 
ship's storeroom.^The Helvetia, Case No. 6,- 
345. 

Customhouse documents are prima facie evi- 
dence of the facts which called for their issue. — 
McGlinchy v. United States, Case No. 8,803. 

Defendant, to obtain the benefit of the pro- 
viso excusing from the penalty, must not only 
satisfy the court that no part of the cargo had 
been landed or unladen after it was taken on 
board as specified in the report, and pursuant 
to permits duly obtained, but also that the dis- 
agreement was by mistake or accident. Act 
March 2, 1799, § 57.— United States v. Fair- 
clough, Case No. 15,068. 

To authorize a recovery against a consignee 
of the value of goods fraudulently invoiced, 
where he is not the owner, but merely an agent 
to sell, knowledge on his part of the fraudulent 
undervaluation is necessary to establish the 
"actual intention to defraud." Act June 22, 
1874, § 16.— United States v. Newmark, Case 
No. 15,870. 

On an information against a vessel and her 
master for the penalty for the importation of 
merchandise not included in the manifest tried 
as a civil cause of admiralty and maritime ju- 
risdiction, where the answer of the vessel does 
not except to such joinder but that of the mas- 
ter does, the information will be dismissed as to 
him and a decree entered against the vessel. — 



United States v. The Queen, Cases Nos. 16,107, 
16,108. 

§ 121. Remission of penalties. 

The secretary of the treasury may remit the 
penalty prescribed in Act 1799, § 24.— United 
States V. Hutchinson, Case No. 15,431. 

§ 122. DistriTjution of penalties. 

Penalties imposed for obstructing officers of 
the customs, under Act March 2, 1799, c. 128, 
are to be received and distributed by the col- 
lector of the customs.— Ex parte Marquand, Case 
No. 9,100. 

tinder Act March 2, 1867, the amount of pen- 
alties recovered, less the charges allowed, should 
be paid to the collector, who should deduct du- 
ties and charg&s, and pay the residue into the- 
treasury, to be distributed according to the de- 
cree.— United States V. George, Case No. 15,- 
197. 

Distribution of the proceeds of penalties in- 
curred under the customs laws.— United States 
V. George, Cases Nos. 15,197, 15,198. 

Customs officers are entitled to share only in 
peualties which are created by some law of the- 
United States.— United States v. George, Case 
No. 15,19& 

Notwithstanding a compromise of actions for 
estimated duties and criminal proceedings for 
frauds upon the revenue is invalid, sums paid 
into court as duties upon confession of judg- 
ment belong to the United States, as against 
informers claiming to share therein as penal- 
ties.— In re Webster, Case No. 17,332, 

The additional duties of 20 per cent ad va- 
lorem imposed for undervaluation (Act July 30, 
1846, § ^ are not fines and penalties, and the 
collector is not entitled to a moiety of them. — 
United States v. Collier, Case No. 14,833. 
Bights of informers, see "Penalties," § 4. 

CD) OFFENSES. 

§ 123. "Wiat constitntes an offense. 

The acts of August 30, 1842, and March 3, 
1823, relating to smuggling and receiving smug- 
gled goods, were repealed by the act of July 18^ 
1866.— In re Landsberg, Case No. 8,041. 

To constitute smuggling, there must be some- 
thing in the manner of the importation which- 
violates the statute, such as secrecy or conceal- 
ment, intent to defraud the revenue, or the like. 
—United States v. Thomas, Case No. 16,473. 



3, in- 
-Unit- 



Construction of Act March 3, 1863, • 
relation to the fraudulent entry of goods/ 
ed States v. Ballard, Case No. 14,506. 

A person is not liable for carrying away goods 
under seizure (Act 1799, e. 22, § 71) unless a 
seizure has been lawfully made and possession, 
taken and continued by the oflicer, and the 
goods are carried away forcibly, knowing them 
to be under seizure. — United States v. Cook, 
Case No. 14,852. 

An inspector is an officer of the customs, the 
obstruction of whom is an offense, under Act 
March 1, 1799, c. 128, § 71.— United States v. 
Sears, Case No. 16,247. 

The office of an inspector ceases with that of 
the collector who appointed him, and an indict- 
ment for resisting such inspector after the res- 
ignation of the collector, and before his reap- 
pointment to ofiice by the succeeding collector,, 
cannot be sustained.— United States v. Wood, 
Case No. 16,754. 

On an indictment for forcibly obstructing a 
customs officer in the discharge of his duties, it 
is no defense that the object was personal chas- 
tisement merely, if defendant knew the officer 
to be so engaged.^Jnited States v. Keen, Case 
No. 15,511. 

If the customs officer acts without probable 
cause in making a seizure, an indictment will 
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not lie for resisting him. Act March 2, 1799, 
c. 128, § 71.— United States v. Gay, Case No. 
15,193. 

The master is subject to a fine for failure to 
produce a manifest, as required by Act 1*91, 
§ 26.— United States v. Teffry, Case No. 16,443. 

Where a person is selling goods in his posses- 
sion which he concedes to have been smuggled, 
he is guilty, under Act March 2, 1799, of keep- 
ing or storing goods with knowledge that they 
were landed without license.— Walsh v. United 
States, Case No. 17,116. 

The unlading of rum from a ressel before ar- 
rival at her port of discharge is an offense un- 
der Act March 2, 1799, § 27, and not under sec- 
tion 50 of such act.— United States v. Brant, 
Case No. 14,637, 

Coods were taken at night in a boat from 
the vessel, and when partly unloaded on the 
wharf defendant was discovered, and the goods 
were all returned to the vesseU Eeld not a 
landing, within Act March 2, 1799. — United 
States v. Smith, Case No. 16,343. 

The removal of an ofiBcial seal in ignorance of 
its character, and in the honest execution of a 
supposed duty, will not render the person liable 
under a statute punishing the willful removal of 
a seal.— United States v. Three Railroad Cars, 
Case No. 16,513. 

Charge to grand jury on the subject of frauds 
upon the revenue in obtaining payment of mon- 
ey on drawbacks on the exportation of goods 
which have paid internal revenue taxes. — 
Charge to Grand Jury, Case No. 18,247. 

An indictment for smuggling goods from Can- 
ada into the United States without an invoice 
cannot be maintained under Act Aug. 30, 1842, 
§ 19, as such importations are governed by Act 
March 2, 1821, which requires only the deliv- 
ery to the collector of the manifest of the goods 
imported from adjacent territory.— United States 
V. Nolton. Case No. 15.897. 

§ 124. Persons lialile. 

One who goes abroad with funds furnished 
by another, and buys goods to be smuggled 
home, and causes them to be delivered to the 
carrier, who actually smuggles them, is guilty, 
though the service be gratuitous.^United States 
V. Martin, Case No. 15,729. 

Purchasers of goods who were fully informed 
by the seller of the making and forwarding of 
false invoices, and who acquiesced therein, and 
availed themselves thereof, are liable and are 
estopped to say that they did not themselves 
perpetrate the unlawful act— United States v. 
Merriam, Case No. 15,759. 

Where such purchasers knew that the article 
would be invoiced to them as owners, and so 
presented for entry, and did not protest or in- 
form the government officers, they are estopped 
to claim that they were not owners at the time 
of the entry.— United States v. Merriam, Case 
No., 15,759. 

Act March 2, 1799, § 27, which makes the un- 
lading an offense, applies only to the captain 
and mate.— United States v. Smith, Case No. 
16,343. 

§ 125. Iiijuitations. 

Under Act March 3, 1863, all crimes arising 
under the customs laws are subject to a five- 
years limitation.— In re Landsberg, Case No. 
8,041. 

An indictment for an offense against Act Aug. 
30, 1842, is not barred, if found within five 
vears subsequent to the act charged.-r-United 
States V. Shorey, Case No. 16,282. 

§ 126. Indictment. 

The acts necessary to effect an entry being 
prescribed by statute, an allegation that an en- 



try was effected is a specific statement of what 
acts were done without a specific description of 
those acts.— United States v. Ballard, Case No. 
14,506; Same v- Moller, Id. 15,794. 

An indictment for smuggling must allege the 
facts relied upon as rendering the importation 
alleged an offense, or state the particular ille- 
gality intended to be proved, and such allega- 
tion must be proved as made. — United States v.^ 
Thomas, Case No. 16,473. 

An indictment charging defendant with effect- 
ing an entry of goods by fraudulent means (Act 
March 3, 1863, § 3) must specify what fraudu- 
lent means were used; otlierwise it is bad.— 
United States v. Bettilini, Case No. 14,587. 

The offense of effecting an entry and of aid- 
ing in effecting an entry of imported goods at 
less than their true weight or measure, by 
means of false samples or representations, may 
be charged conjunctively in the same count of 
an indictment— United States v. Bettilini, Case 
No. 14,587. 

An indictment for smuggling (Rev. St § 3082), 
describing the goods as "six cases containing 
silk goods of the value of §30,000, a more par- 
ticular description of which is to the jurors- 
unknown," being dutiable goods introduced into 
the port of New York from France, lieW, suffi- 
cient-United States V. Claflin, Case No. 14,- 
798. 

Where the certificate which the supervisor of 
the revenue was authorized to issue (Act March 
2, 1799, § 41) was issued by the collector, an in- 
dictment under Act March 3, 1825, § 19, for al- 
tering it, must allege that the collector was des- 
ignated by the president to fulfill the duties of 
lie supervisor under Act March 3, 1803, and 
that the certificate was issued in such capacity. 
—United States v. Schoyer, Case No. 16,232. 

If the information be filed by the district at- 
torney on behalf of the United States, though 
expressed to be for the benefit of the collector 
and all concerned, it will be sufficient. — Walsh 
V. United States, Case No. 17,116. 

Sufficiency of allegation of a forcible imped- 
ing within Act March 2, 1799, c. 128, § 71.— 
United States v. Bachelder, Case No. 14,490. 

Where an indictment for resisting a customs 
officer improperly describes the office, the va- 
riance is fatal.— United States v. Phelps, Case- 
No. 16,041. 

§ 127, Evidence. 

On a prosecution for entering goods at a false 
valuation, evidence that other goods of the same- 
kind were entered about the same time, at a 
higher valuation, is admissible. — United States- 
V. Merriam, Case No. 15,759. 

Under Rev- St § 3082, possession of goods is 
not sufficient to authorize conviction until it is- 
otherwise proved that they were imported con- 
trary to law. — ^United States v. Lot of Jewelry^ 
Case No. 15,626. 

An officer of the customs, duly commissioned,, 
and acting in the duties of his office, is pre- 
sumed to have taken the regular oaths. — ^United 
States V. Bachelder, Case No. 14,490. 

Proof that an inspector was commissioned and 
sworn, and in tie actual execution of the duties 
of the office, with the knowledge of the treasury 
department, is sufficient proof of his appoint- 
ment to support an indictment for obstructing 
him in the performance of his duties. — United 
States V. Sears, Case No. 16,247. 

It is not necessary to produce the commission 
of appointment to prove such appointment. — 
United States v. Sears, Case No. 16,247. 

§ 128. Pttnisliment. 

Sentence and fine imposed for smuggling. — 
United States v. Mills, Case No. 15,777. 
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5 1, Direct or remote, coatingent, or prospective 
•consequences or losses. § 2, Pliysical and mental 
suffering. § 3, Disfigurement of person. § i. Reduc- 
tion of loss. § 5, Aggravation. § 6, Interest and ex- 
penses of litigation. § 7, Liquidated damages and 
penalties. § 8, Exemplary damages. § 9, Measure 
-and amountof damages — Injuriesto the person. § 10, 

Injuries to property. § 11, Breach of con- 
tract. § 12, Pleading and assessment. 

Compensation for property taken for public use, 
see "Eminent Domain," f§ 2-4. 

Condition precedent to action, see "Action," § 1. 

Effect of discharge in bankruptcy on unliqui- 
dated demands, see "Banliruptcy," § 629. 

Excessive damages ground for new trial, see 
"New Trial," § 9. 

For violations of shipping regulations, see 
"Shipping," § 191. 

Mitigation, see "Libel and Slander," § 13. 

Remission, see "New Trial," § 10. 

Unliquidated damages as set off, see "Set-Off 
and Counterclaim," § 5. 

Damages for particular injuries- 
See "Assault and Battery," § 6; "Collision," 
§§ 135-153; "Death," § 3; "False Imprison- 
ment," § 6; "Fraud," § 9; "Libel and Slan- 
der," §§ 7, 22; "Malicious Prosecutions," § 9; 
"Trespass," § 10. 
Breach of charter parties, see "Shipping," §§ 66, 

69. 
Breach of contract for sale of goods, see 
"Sales," §§ 46, 50. 

of land, see "Vendor and Purchaser," § 43. 

Breach of covenant, see "Covenants," § 11. 

of guaranty, see "Guaranty," § 12. 

of warranty, see "Sales," § 51. 

Failure to deliver goods shipped, see "Carriers," 

§ 15. 
Infringement of patents, see "Patents," §§ 201- 

207, 253-259. 

of trade-mark, see "Trade-Marks and 

Trade-Names," § 34. 

Injuries caused by public improvements, see 
"Highways," § 5; "Municipal Corporations," 
§ 17. 

Injury or loss of goods shipped, see "Shipping," 
§ 173. 

to tow, see "Towage." § 29. 

Loss or injury of goods by carrier, see "Car- 
riers," § 25. 

Personal injuries to passengers, see "Carriers," 
§40. 

Wrongful capture as prize of war, see "War," 
§ 37. 

discharge of seaman, see "Seamen," § 47. 

In actions by or agniyist parti-eular classes of 
parties. 

See "Seamen," §§ 47, 174; "Sheriffs and Con- 
stables," § 8; "Telegraphs and Telephones," 
§ 5; "United States Marshals," § 22. 

Jtecovery in varlUndar actions or proceedings. 
See •T>ebt, Action of," § 5; "Ejectment," § 21; 

"Keplevin," § 11; "Trover and Conversion," 

§4. 

Action on bill or note, see "Bills and Notes," 
§ 105. 

on replevin bond, see "Replevin," § 16. 

§ 1. Direct or remote, contingent, or 
prospective consequences or losses. 

The rule which restricts damages to such as 
may reasonably be supposed to have been con- 
templated by the parties has no application to 
cases of tort.— Bowas v. Pioneer Tow Line, 
Case No. 1,713. 



The business occupation of plaintiff is a proper 
element for consideration in computing the dam- 
ages sustained from personal injuries. — Lom- 
bard V. Chicago, Case No. 8,470; Wightman v. 
Providence, Id. 17,630. 

The nature and extent of the injury and the 
pecuniary loss sustained by inability to attend 
to business, whether temporary or permanent, 
will be considered. — Goble v. Delaware, L. & TV. 
R. Co., Case No. 5,48Sa; Harkey v. Texas & 
P. Ry. Co., Id. 6,005; Beardsley v. Swann, Id. 
1.187; The D. S. Gregory and The George 
Washington, Id. 4,100. 

The effect on health according to degree and 
probable duration may be considered. — Goble v. 
Delaware, L. & W. R. Co., Case No. 5,488a. 

In an action for personal injuries, prospective 
damages may be given when they do not form 
the basis of a new action. — Fort v. Union Pae. 
R. Co., Case No. 4,952. 

Damages for breach of contract cannot extend 
to probable profits. — Chapin v. Norton, Case No. 
2,599- 

Where a contract to cut a channel in a river 
is partly performed, when a freshet clears out 
the balance, and the contractor is notified not 
to complete the contract, he is entitled to re- 
cover the fair and reasonable profit whicji would 
have been made by him had he been allowed 
to complete it.— Ttiompson v. Georgetown, Case 
No. 13,955. 

The value of care and services gratuitously 
bestowed may be considered.— The D. S. Greg- 
ory and The George "Washington, Case No. 
4.100. 

§ 2. Physical and mental snfEering. 

Damages may be given in the ease of an in- 
jury to a child from negligence, where there is 
no other substantial element than physical suf- 
fering.— Morgan V. Illinois & St. L. Bridge Co., 
Case No. 9,802, 

In esjiimating damages for personal injury, 
pain endured and expenses incurred will be con- 
sidered.— Beardsley V. Swann, Case No. 1,187; 
The D. S. Gregory and the George Washington, 
Id. 4,100; Goble v. Delaware, L. & W. R. Co., 
Id. 5,488a; Harkey v. Texas & P. Ry. Co., Id, 
6,065. 

No damages are given for fright or mental 
suffering resulting from mere risk or peril, 
where no actual injury has been sustained, nor 
for the result of mental or nervous disturbance, 
where no bodily harm is sustained. — ^Holiyday 
V. The David Reeves, Case No. 6,625. 

§ 3. Bisfigrnrement of person. 

Disfigurement of the person caused by an in- 
jury is a proper subject of damages, but in es- 
timating them it is proper to consider the condi- 
tion and circumstances of the party disfigured. 
—The Oriflamme, Case No. 10,572. 

§ 4:. Reduction of loss. 

As between contending parties, the wrongdoer 
is not entitled to the benefit of the rule that 
the condition of one seeking to avoid a loss is 
viewed with more favor that that of one seek- 
ing a gain. — Short t. Sldpwith, Case No. 12,809. 

A party to a contract who can save himself 
from loss arising from a breach at a trifling 
expense, or with reasonable exertions, is in 
duty bound to do so. — United States v. Burn- 
ham, Case No. 14,690. 

Damages for failure of a railroad contractor 
to put on an increased force, as notified by the 
railroad company, cannot be recovered where 
the contract provides that the company may in 
such case put on an increased force at the con- 
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tractor's expense.— MacDonald v. Saginaw Val. 
& St. L. E. Co., Case No. 8,766. 

§ 5. Aggravation. 

In actions of tort the motive of defendant 
may be inquired into to increase the compensa- 
tion.— The Yankee v. Gallagher, Case No. 18,- 
124. 

§ 6. Interest and expenses of litigation. 

Interest on unliquidated damages is not al- 
lowed.— Gilpins V. Consequa, Case No. 5,452. 

Interest may be siven as damages for the 
nonpayment of money receiyed by the defend- 
ant to the plaintiff's use after demand and re- 
fusal.— Grammer T. Carroll, Case No. 5,681. 

Allowance of interest in cases of tort as -dam- 
ages is matter of discretion.— The Aleppo, Case 
No. 158. 

Espenses and counsel fees are not to be in- 
eluded in the verdict as actual damages.— Simp- 
son V. Leiper, Case No. 12,884. 

§ 7, Liqnidated damages and penalties. 

Where the word "penal" or "penalty" is used 
in a contract, it must be construed as being so 
intended by the parties, but, where a sum nam- 
ed is called "liquidated damages," it will be 
held as a penalty if it seems from the contract 
that it was so mtended by the parties, and the 
justice of the case requires such a construction. 
—White V. Arleth, Case No. 17,536. 

A covenant to pay a certain sum in case of 
nonperformance of the contract, Jield a penalty, 
and not liquidated damages.— Goldsborough v. 
Baker, Case No. 5,516. 

Where the actual damages for nonfulfillment 
of a contract are susceptible of computation in 
money, a sum named in the contract as a pen- 
alty or forfeiture for a violation is to be viewed 
as a penalty, and not as liquidated damages. — 
White V. Arleth, Case No. 17,536. 

The sum of ?10,000 stipulated as liquidated 
damages for breadi of a contract of employment 
of a person as superintendent of a factory, held 
a penalty.— Ex parte Pollard, Case No. 11,252. 

A clause stating that, "in further confirmation 
of the said agreement, the parties bind them- 
selves, each to the other, in the penal sum of 
?1,000," Jield a stipulation for a penalty, and 
not for liquidated damages,— Robinson v. Cath- 
cart. Cases Nos. 11,946, 11,947. 

A stipulation "to forfeit $1,000 if we fail to 
carry out this contract," held a provision for a 
penalty to cover actual damages, and not for 
liquidated damages.— Taylor v. The Marcella, 
Case No. 13,797. 

When a penalty is inserted in a contract, nei- 
ther party has a right to avoid the contract by 
paying the penalty. — ^Robinson v. Catheart, Case 
No. 11,946. 

§ 8. lExempIary damages. 

Punitive damages are given for a personal in- 
.iury only where it was the result of willful mis- 
conduct, or of that reckless indifference to the 
rights of the injured person which is equivalent 
to an intentional violation of them. — ^ililler v. 
Baltimore & O. R. Co., Case No. 9,560. 

Exemplary damages awarded against railway 
company for accident happening in consequence 
of gross negligence or drunkenness of its serv- 
ants.— Beale V. Railway Co., Case No, 1,159. 

§ 9. Measure and amonnt of damages — 
Injuries to tlie person. 

Only reasonable actual damages are recover- 
able for personal injuries caused by the negli- 
gence of a carrier. — ^Harkey v. Texas & P. Ry. 
Co,, Case No. 6,065. 

Compensation in damages for a permanent 
partial disability from personal injuries arrived 
at by the allowance of a sum equal to the 
amount of such income as the ordinary labor 



of the injured person would produce for one- 
third of his expectancy of life according to the- 
mortality tables.— Miller v. The W. G. Hewes, 
Case No. 9,594. 

$1,750 awarded to a farmer, 35 years old, for 
injuries resulting in a permanently stiffened 
knee.— Dunstan v. The R. R. Kirkland, Case- 
No. 4,181. 

$10,000 allowed to a domestic servant 40 years, 
old, earning $12 a month, for permanent injuries,, 
where both legs were broken, — ^The D. S, Gregory 
and The George Washington, Case No. 4,100. 

$2,500 awarded in admiralty for permanent 
spinal- injuries to a pilot, disabling him from fol- 
lowing his nrofession. — ^McCord v. The Tiber, 
Case No. 8,715. 

§10. Injuries to property. 

Where a sum of money has been lost to plain- 
tiff by the negligence of defendant, the jury" 
can only give as damages the sum which plain- 
tiff has been deprived of.— Walker v. Smith, 
Case No, 17,086, 

Where a wrong is done to a right, and no. 
substantial damages proved, the jury may give- 
as damages counsel fees and necessary expenses- 
jfairly incurred beyond the taxed costs.^Whip- 
ple v. Cumberland Slfg. Co., Case No. 17,516. 

Damages for cargo shipped by canal boat in. 
Canada, where United States gold coin was the- 
currency, and lost on the Hudson river, in New 
York, must be paid for at its value in such, 
coin.— The Mary J. Vaughan, Case No, 9,217. 

In an action against a carrier for the loss of 
laces, an heirloom, their value must be ascer- 
tained by a money standard, based on evidence.. 
— Praloff T, New York Cent, & H. R. R. Co., 
Case No. 5,025. 

The value of gold coins, shipped by a vessel, 
and lost through the master's negligence, is to 
be estimated at their worth at Key -West, at 
the time salvage proceedings were there insti- 
tuted, wifi interest.— King v. Shepherd, Case- 
No, 7,804, 

§11. Breach, of contract. 

On breach of a contract to haul all the stone- 
which defendant had contracted to supply for 
certain work, where plaintiff, after part per- 
formance, was not allowed to complete, he is. 
entitled to recover the contract price for the 
material hauled, together with the profit he- 
would have made had he been allowed to com- 
plete the contract. — Gormley v. Smith, Case No. 
18,298, 

In an action of covenant, plaintiff having - 
been wrongfully prevented by defendants from 
completing the work, the measure of damages 
is the difference between the price agreed to be- 
paid for the work .and what it would have cost 
plaintiff to complete it.— Myers v. York & G. R. 
Co., Case No, 9,997. 

On the adjustment of a decree for a balance- 
remaining due on work done under contract, the 
employer is not entitled to be credited with in- 
terest on partial payments made as agreed. — 
The Isaac Newton, Case No. 7,090. 

In a suit for the contract price for work done, 
the contractor is entitled to interest on the- 
amount due, at least from the commencement 
of the suit.— The Isaac Newton, Case No. 7,090. 

Plaintiff will be entitled to interest from' the- 
filing of a report of referees, where the same is. 
confirmed, though both parties prosecuted ex- 
ceptions -thereto. — ^The Isaac Newton, Case No., 
7,090, 

But where the right of recovery is doubtful, 
and the amount is to be adjusted, interest is; 
only recoverable after the amount is determin- 
ed.— The Isaac Newton, Case No, 7,090. 

A recovery for breach of a contract for pay- 
ment of money in another country will be for a. 
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sum equivalent to that to whieh plaintiff is en- 
titled there, calculated by the real, and not the 
nominal, par of exchange. — Hargrave v. Creigh- 
ton. Case No. 6,064; Reiser v. Parker, Id. 
11,685. 

The measure of damages for refusal to ac- 
cept boats built under contract is the difference 
between the contract price and the amount re- 
ceived on a sale to others. — IngersoU v. The 
Carbarga, Case No. 7,038. 

§ 13. Pleading and assessment. 

Special damages, not specially pleaded, and 
not necessarily implied, cannot be recovered, 
although evidence tiiereof has been given with- 
out objection.— Bas v. Steele, Case No. 1,088. 

When the sum is certain, or may be reduced 
to certainty by computation, the intervention 
of a jury to assess damages is unnecessary. — 
McLain v. Rutherford, Case No. 8,868a. 

DAWIS. 

See "Navigable Waters." 

DAYS OF GRACE, 

See "Bills and Notes," § 21. 

DEATH. 

§ 1, Evidence of death and of survivorship. § 2, 
Action for causing death— Rights of action and de- 
fenses. 3, Damages. 

Abatement of action, see "Abatement and Re- 
vival," §g 5, 6. 

By collision, see "Shipping," § 102. 

Cause of death, see "Insurance," §g 109-115, 
176, 183. 

Effect of death of party in admiralty, see 'Ad- 
miralty," § 65. 

on levy of execution, see "Execution," § 

14. 

on lien, see "Maritime Liens," § 40. 

on power, see "Powers," § 1. 

on proceedings in bankruptcy, see "Bank- 
ruptcy," §§ 127, 538. 

on right of seamen to wages, see "Sea- 
men," § 52. 

on running of statute of limitation, see 



"limitation of Actions," § 12. 
■Ground ot continuance, see "Continuance," § 6, 
Of partner, see "Partnership," §§ 45-49. 
Of person on steamboat, see "Shipping," § 102. 
Of settler on public lands, see "Public Lands," 

§ 33. 
Proof of death, see "Insurance," §§ 146, 147. 

■§ 1. Evidence o£ death, and o£ survivor- 
ship. 

The grantor of land is presumed to be alive 
until the contrary appear.— Battin v. Bigelow, 
Case No. 1,108. 

The mere fact of the disappearance of the in- 
sured without apparent motive is not a suffi- 
cient ground from which his death can be in- 
ferred.— Tisdale V. Mutual Ben. Life Ins. Co., 
Case No. 14,059. 

A person absent seven years without being 
heard from is presumed to be dead.— Montgomery 
V. Bevans, Case No. 9,735. 

In such case death will be presumed to have 
occurred at the end of the seven years.-nMoflBt 
V. Varden, Case No. 9,689. 

Where an individual is proved to have been 
living within seven years, the burden of proving" 
his death lies upon the party who asserts it. — 
Gilleland v. Martin, Case No. 5,433. 

Presumption of death does not arise from the 
fact that a person who, 22 years ago, was in 
bad health, would, if now living, be 80 years 
-old.- Hall's Deposition, Case No. 5,924. 



The grant of letters of administration on the 
effects of the insured is prima facie evidence 
of his death.— Tisdale v. Mutual Ben. Life Ins. 
Co., Case No. 14,059. 

The burden of proof of survivorship, in the 
case of persons perishing in the same event, 
is upon him who seeks to disturb the possession 
of others founded thereon. — Robinson v. Gallier, 
Case No. 11,951. 

Where two persons perish in the same event, 
there are no presumptions of law as to survivor- 
ship, unless prescribed by positive enactment. — 
Robinson v. Gallier, Case No. 11,951. 

In the case of a man of 6S and of a woman 
of 44, the presumption, under Civ. Code La. art. 
939, is that the man perished first.— Robinson 
V. Gallier, Case No. 11,951. 

The presumption of law as to survivorship 
prescribed by Civ. Code La. arts. 936-939, where 
two persons perish in the same event, only ap- 
plies in absence of circumstances of the fact, 
and where the persons are respectively entitled 
to inherit "from one another. — Robinson v. Gallier, 
Case No. 11,951. 

§ 2. . Action for causing; death. — Rights of 
action and defenses. 

See, also, "Abatement and Revival," § 5; "Ad- 
miralty," §§ 33, 39. 

It cannot be considered as settled law that 
no action can be maintained for damages oc- 
curring from the death of a human being. — Cut- 
ting v. Seabury, Case No. 3,521. 

A state statute (California) giving an action for 
negligence resulting in death cannot apply to 
negligence on the high seas. — Armstrong v. Bea- 
dle, Case No. 541. 

An action to recover damages for the death 
of an infant child by negligence of defendant 
can be maintained only under the statute, and 
in the manner there prescribed. — Drew v. Mil- 
waukee, & St. P. R. Co., Case No. 4,079. 

A father cannot maintain an action for the 
death of his minor son while on a whaling voy- 
age, for which he shippped without the father's 
knowledge or consent, unless the person who 
shipped him knew that he was a minor.— Cut- 
ting V. Seabury, Case No. 3,521. 

No recovery can be had under the Maryland 
statute for the death of a fireman on a railroad 
train, by collision with another train, unless the 
company had not used ordinary and reasonable 
care in selecting the officers of the train in fault. 
— Maryland v. Baltimore & P. R. Co., Case No. 
9,219. 

The widow, although the sole beneficiary, can- 
not maintain an action in her own name, given 
by the Illinois statute to the "personal repre- 
sentative" of one whose death is caused by the 
wrongful act of another. — ^Hagen v. Kean, Case 
No. 5,899. 

Grandchildren living with their grandparent 
have no right of action for her death, through 
the wrongful act of defendant, under Wag. St. 
Mo. c. 43, § 22, giving a right of action to the 
husband or wife or minor children of deceased. — 
McCutcheon v. Receivers, Case No. 8,742a. 

Under the Maryland statute a mother can re- 
cover for the death of her son her actual dam- 
ages, though he was over 21 years old. — ^Mary- 
land V. Baltimore & P. B. Co., Case No. 9,219. 

Under Act lU, Feb. 12, 1853, action can be 
maintained for benefit of nest of kin, though 
they had no legal claim on deceased for support. 
*It is not necessary to allege or prove actual pe- 
cuniary loss. — Barron v. Illinois Cent. R. Co., 
Cases Nos. 1,052, 1,053. 

The widow and son of a hand killed on a 
steamboat by the negligence of the engineer 
have a remedy against the owners of the ves- 
sd, but not in rem against the vessel. Acts 
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1838, 1852.— The Highland Light, Case No. 
'6,477. 

•§ 3. — — Damages. 

In snch cases there is no fixed measiire of dam- 
iflges, but it is a question for the jury. — ^Barron 
T. Illinois Gent. E. Co., Case No. 1,052. 

The father of a minor child, killed by the 
-wrongful act of defendant, may recover for the 
loss of his services to the time when he would 
"have "become of age, irrespective of the time 
when death ensued.— Sullivan v. Onion Pac. E. 
•Co., Case No. 13,599. 

Suffering or wounded feelings of parent not 
considered in estimating damages for loss of 
child, hut only actual pecuniary loss. — ^Barley v, 

"Chicago & A. R. Co., Case No. 997; Brady v. 

"Chicago, Id. 1,796. 

Only the pecuniary loss is considered, in com- 
•puting damages. Nothing will be allowed by 
way of punishment, or for the sufferings of the 
•deceased, or for bereavement of his relatives. — 
HoUyday v. The David Reeves, Case No. 6,625. 

A recovery in a former action for medical at- 
'tendance, expenses, loss of service and time be- 
fore the death of a child, does not affect the 
•damages recoverable under the statute. — ^Barley 
V, Chicago & A. R. Co., Case No. 997. 

Act Tes. Feb. 2, 1860, giving right of action 
■for wrongful death, entitles plaintiff to compensa- 
tory damages only.— Gohen v. Texas Pac. Ry. 
Co., Cases Nos. 5,506, 5,507. 

Said act is not abrogated by Const. Tex. 1869, 
§ 30, giving exemplary damages for a homicide 
committed through willful act or omission.— Go- 
"hen V. Texas Pac Ry. Co., .Case No. 5,506. 

3Ji the case of a minor son, 18 years old, who 
•earned less than the cost of his support, ?700 
were allowed his widowed mother. — ^Hollyday v. 
The David Reeves, Case No. 6,625. 

$5,000 held not excessive damages for the 
death of a person who was a superior woman 
:as wife, mother, and member of society. — Whiton 
V. Chicago & N. W. R. Co., Case No. 17,597. 



DEBT, ACTION OF. 

§ 1, Grounds. § 2, Pleading. § 3, Issues and proof. 
;§ 4, Evidence. § 5, Damages. 

§ 1. GroTinds. 

Debf^ill lie on a contract, express or implied, 
■for a sum certain, or capable of being aseer- 
-tained.— Bullard v. Bell, Case No. 2,121; Dil- 
lingham v. Skein, Id. 3,912a; Union Iron Co. 
T. Pierce, Id. 14,367. 

An action of debt lies for breach of a contract 
to pay a sum certain in an indefinite quantity 
'Of cattle and horses. — ^Randall v. Jaques, Case 
No. 11,553. 

An action of debt will lie on accoimt, as well 
as assumpsit. — Collins v, Johnson, Case No. 
■3,015a; Dillingham v. Skein, Id. 3,912a. 

Debt will lie for two sums distinctiy awarded, 
one for damages and one for costs. — ^Matthews 
T. aiatthews. Case No. 9,288. 

Debt will lie against the maker of a promis- 
sory note.— Gardner v. Lindo, Case No. 5,231. 

Debt will lie by an indorsee against the drawer 
'Of a bill of exchange, where intermediate in» 
dorsements are stricken out. — ^Home v. Semple, 
Case No. 6,658. 

Debt lies by the indorsee of inland bill against, 
the acceptor. — ^Vowell v. Alex^inder, Case No. 
17,017. 

A party may waive a tort, and sue in debt 
■or assumpsit When indebitatus assumpsit is 
•maintainable, debt is also. — Collins v. Johnson, 
£:ase No. 3,015a. 



Debt will not lie on a decree for an unascer- 
tained contribution from stockholders to pay the 
debts of the company.— Bank of Circleville v. 
Iglehart, Case No. 860. But see Bullard v. 
Bell, Case No. 2,121. 

Debt lies for the recovery of a penalty given 
by statute where no remedy for its recovery is 
expressly given. — Jacob v. United States, Case 
No. 7,157: In re Rosey, Id. 12,066; United 
States V. Wllletts, Id. 16,699.. 

§2. Pleading. 

A declaration in debt in an action on a simple 
contract is bad if it allege that defendant "prom- 
ised" instead of "agreed" to pay, for the action 
of debt is founded upon a contract. — ^Metcalf v. 
Robinson, Case No. 9.497. 

A declaration in debt against a joint obligor, 
setting forth a joint and several bond, cannot be 
amended by adding a new count setting forth 
a joint bond of defendant and another.- Post- 
master General v. Ridgway, Case No. 11,313. 

A declaration in debt for "§103%, or 31 pounds 
Virginia," is not for a sum certain, and is bad 
on special demurrer. — ^Ashton v. Fitzhugh, Case 
No. 583. 

In debt on a bond, where its condition is not 
parcel of the obligation, as if tiie latter be a 
money penalty, and the former be to do some act, 
as to deliver goods, etc., it is not necessary liat 
defendant plead uncore prist. — Savary v. Goe, 
Case No. 12,388. 

§ 3. Issues and proof. 

A former recovery may be given in evidence 
upon nil debet.— Welsh v. Lindo, Case No. 17,- 
409. 

A joint bond of defendant and another is inad- 
missible under a declaration against one obligor 
as jointiy and severally bound. — ^Postmaster Gen- 
eral V. Ridgway, Case No. 11,313. 

§ 4. ^Evidence. 

A former recovery upon a count for goods sold 
and delivered may be given in evidence in an ac- 
tion of debt upon a promissory note, with evi- 
dence that judgment was confessed in the former 
action upon and for the note now declared upon. 
—Welsh V. Lindo, Case No. 17,409, 

§ 5. Damages. 

A demand of one sum in the declaration does 
not prevent the recovery of a smaller sum, di- 
minished by intrinsic circumstances.- United 
States V. Colt, Case No. 14,839. 

DEBTOR AND CREDITOR. 

See "Assignment for Benefit of Creditors"; 
"Bankruptcy"; "Compositions with Credit- 
ors"; "Creditors' Suit"; "Fraudulent Convey- 
ances"; "Insolvency." 

DECEDENTS. 

Estates, see "Descent and Distribution"; "Ex- 
ecutors and Administrators." 

Testimony as to transactions with persons since 
deceased, see "Witnesses," §§ 51-^53. 



DECEIT- 



See "Fraud.*' 



DECLARATIONS. 

As evidence in civil actions, see "Evidence," §§ 

18, 39-42. 
in criminal prosecutions, see "Criminal 

Law," §§ 60-63. 

of domicile, see "Domicile," § 5. 

Dying declarations, see "Homicide," § 7. 
In pleading, see "Pleading," §§ 4-15. 
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DECREE. 



See "Judgment." 

Effect of decisions of foreign courts, see "Ad- 
miralty," § 1. 

In admiralty, see "Admiralty." §§ 106-111. 

In equity, see "Equity," §§ 119-126. 

On application for injunction, see "Injunction," 
§21. 

DEDICATION. 

§ 1, Nature and requisites— Title or interest of 

dedicator. § 2, Wliat constitutes a dedication in 

general. § 3, Of streets, higliways, and public 

squares. § 4, Evidence in general. § 5, 

Presumptions. § 6, Operation and effect. 

By municipal corporation, see "Municipal Cor- 
porations," § 9. 
Of copyright, see "Copyrights," § 19. 
Of literary property, see "Literary Property," § 4. 

§ 1. Nature and requisites— Title or in- 
terest of dedicator. 

A dedication by release -without coTenants. by 
a mere occupant of public land, does not bind an 
after-acquired estate therein. — ^Lownsdale v. 
Portland. Cases Nos. 8,578, 8,579. 

A dedication to public uses by parties in pos- 
session prior to the donation act of September 
27, 1850, does not affect such land in the hands 
of persons succeeding in such possession. — Chap- 
man V. School Dist., Case No. 2,608. 

§ 2. — ^ TVliat constitutes a dedication 
in general. 

The intention of the owner at the time of the 
dedication is to be considered, and not their in- 
tention at any subsequent time, in determining 
■whether or not a dedication has been made, as 
a dedication once made cannot be recalled. — 
Rueh V. Rock Island, Case No. 12,105. 

To constitute a valid dedication of property to 
public use, there must be not only an intention 
to dedicate, but an act manifesting such inten- 
tion.— Robertson V. Wellsville, Case No. 11,930. 

Verbal declarations of a surrender of control 
of property to municipal authorities temporarily 
do not import a legal dedication. — ^Robertson v. 
Wellsville, Case No. 11,930. 

Where a dedication to pious uses is too vague 
to be effectuated in equity, but the property has 
been long occupied for those uses, with the don- 
or's consent, his heirs will be enjoined from dis- 
turbing the possession. — ^Ktirtz v. Beatty, Case 
No. 7.950. 

After the lapse of many years, the title to 
lots conveyed under a decree on the summary 
enforcement of a bond to -convey the same for 
public purposes on the establishment of a county 
seat cannot be impeached by the heirs of the 
donor.- Sargeant v. State Bank of Indiana, Case 
No. 12,360. 

§ 3, _— Of streets, iigliways, and pub- 
lic sq.nares. 

The consent of the owner of land to the con- 
struction of a road upon it for his own and the 
public use does not make out a valid dedication. 
—Robertson v, Wellsville, Case No. 11,930. 

A statement by the owners, when platting land, 
that a block without number or mark was to be 
a public square, is a dedication for that purpose. 
—Rueh V. Rock Island, Case No. 12,1C^. 

Selling building lots by map defining abutting 
street, not opened, is a dedication of the street 
for public use, but the fee does not pass to the 
city.— Barney v. Baltimore, Case No. 1,029. 

The public square in Council Bluffs lidd to be 
dedicated to the public by the platting and ac- 
knowledgment thereof, and acts in pais by the 



dedicator. — Bavliss v. Pottawattamie County, 
Case No. 1.142. 

The recording by a government agent of a 
plat designating part of the land as "public 
ground, forever to remain vacant of buildings," 
with a memorandum annexed declaring that 
this portion is not to be occupied by. buildings, 
is a dedication. — United States v, Illinois Cent. 
R. Co., Case No. 15,437. 

A plat of lands, made out, acknowledged, and 
recorded by the owner in conformity with the 
statute, operates as a sufficient conveyance of 
the streets and public grounds to the public 
use. — Nelson v. Madison, Case No. 10,110. 

Deeds referring to a plat, but given before 
the grantor acquired title, do not bind him, 
as an act of dedication. — Nelson v. Madison, 
Case No. 10,110. 

But an unequivocal recognition of the map 
after purchase would operate as an affirmance 
of the original intention of dedication, and give 
it full force and effect.— Nelson v. Madison, 
Case No. 10.110. 

A plat made out and recorded in a different 
county from where the land is situate does not 
operate as a dedication. — ^Nelson v. Madison,. 
Case No. 10,110. 

Adoption by a town council of a map upon 
which a street is represented as being bounded 
bj; two parallel lines, so as to exclude a strip 
lying nest to a river, is a solemn admission 
that such strip is not a part of the street. — 
Lownsdale v. Portland, Case No. 8,579. 

Where all the provisions of the state law 
have not been complied with, it is not a stat- 
utory, but a common-law, dedication; and the 
fee does not vest in the city. — United States v. 
Illinois Cent. R. Co., Case No. 15,437. 

§ 4. Evidence in general. 

The exhibition or publication, by the proprie- 
tor of a town, of a map thereof, having certain 
spaces marked as streets and squares, is evi- 
dence of dedication. — ^Lownsdale v. Portland, 
Case No. 8,579. 

A dedication is not to be presumed, and if 
sought to be established by parol acts and dec- 
larations these should be of such public and 
deliberate character as to be generally known 
and not of doubtful import.— Lownsdale v. 
Portland, Case No. 8,579. 

A dedication alleged to have been made with- 
in the memory of living witnesses cannot be 
proved by reputation.— Chapman v. School 
Dist., Case No. 2,608. 

§ 5. — — Presumptions. 

A dedication will not be presumed from a 
long-continued acquiescence of the owner in the 
use of the property by the public, where such 
user is by his license, and not adverse. — Robert- 
son V. Wellsville, Case No. 11,930. 

Evidence of continued claim of title and the 
exercise of acts of ownership may be conclu- 
sive to rebut a presumpticm of dedication. — 
Robertson v. Wellsville, Case No. 11,930. 

§ 6. Operation and efEect. 

Of street for public uses includes its use as 
a wharf, if running to or bounded on navigable 
water.- Barney v. Baltimore, Case No. 1,029. 

A dedication by a release, upon condition that 
a pending suit concerning the premises shall 
be dismissed, does not take effect if the suit is 
not dismissed. — Lownsdale v. Portland, Case 
No. 8.578. 

Property specially dedicated to a particular 
purpose cannot be diverted therefrom by the 
state or municipality, except under the right 
of eminent domain. — United States v. Illinois 
Cent. R. Co., Case No. 15,437. 

A street dedicated to a city vests in the pub- 
lie, subject to its reg'ulation and improvement 
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by the corporation, ' and cannot be treated or 
used as private property by that body.— Bar- 
day V Howell, Case No. 975. 

By accepting conveyance Tvithout objection, 
and with knowledge that a street through the 
demised premises had been dedicated, grantee 
takes subject to the easement thereof.— Bar- 
clay V. Howell, Case No. 975. 

Where the United States have made a com- 
mon-law dedication of lands for a particular 
use they retain, as owners of the fee, an inter- 
est enabling them to sue in equity to prevent 
a diversion to other uses. — United States v. 
Illmois Cent, E. Co., Case No. 15,437, 

A dedication by a proprietary of a plot of 
ground to general public use will not prevent 
the building thereon of municipal buildings 
under legislative permit— Leger v. Eice, Case 
No. 8.23.0. 

DEEDS. 



§ 2, 



I. REQUISITES AND VALIDITY. 

§ 1, Form and contents of instrument. 
Execution. § 3, Delivery. § 4. Validity. 

n, EECORDING AND EEGISTEATION, 

§ 5, Necessity. § 6, Instruments entitled to 
record. § 6a, Sufficiency of record. § 7, 
Place and time of. § 8, Effect. 

ni.' CONSTEUCTION AND OPERATION, 

§ 9, General rules of construction, § 10, 
Property conveyed. § 11, Estates and inter- 
ests created. § 12. Exceptions, § 13, Condi- 
tions and restrictions. 

IV. PLEADING AND EVIDENCE, 

& 14, Presumptions and burden of proof. 
§ 15, Admissibility of evidence in general. 
§ 16, Attesting witnesses. § 17, Weight and 
sufficiency of evidence. 

See, also, "Alteration of Instruments"; "Boun- 
daries"; "Cancellation of Instruments" ; "Cov- 
enants"; "Eeformation of Instruments," 

Estoppel by deed, see "Estoppel," •§§ 2-5. 

In fraud of creditors, see "Fraudulent Con- 
veyances." 

Vceds hy or to particular classes of varties. 

See "Corporations," § 40; "Guardian and 
Ward," ^§ 5-7; ^'Husband and Wife," §§ 3, 
S; "Infants," § 1; "Insane Persons," § I. 

By co-tenant, see "Tenancy in Common," % 3. 

Deeds of particular species of ■property. 
See "Easements," § 3; "Homestead," § 6; 
"ilmes and Minerals," § 12; "Public Lands," 
§§ 57, 58; "Waters and Water Courses," § 8, 

Fanicular classes of deeds. 
In trust, see "Assignments for Benefit of Ored- 
^itors," §§ 1, 2; "Trusts," § 1, 
Of emancipation, see "Slaves," § 19. 
Of trust, see "Chattel Mortgages"; "Mortga- 
ges." 
Partition deeds, see "Partition." 
SheriiFs deed, see "Execution," § 19. 
Tax deeds, see "Taxation," § 17. 

I. REQUISITES AND VALIDITY^. 

§ !• Foria and contents of instrument. 

The ordinance of 1787, for the government 
of the Nortliwest Territory, regulates the form 
of conveyances of real estate, but does not ap- 
ply to tiie transfers of. equities, though convey- 
ed under the form of a legal right.— Lewis v. 
Bajrd, Case No. 8,316. 

The name of a grantee is not essential to the 
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by descriptio personarum.-^Friedman v. Good- 
wm. Case No. 5,119. 

The omission or insertion of the middle name 
of a person in a conveyance is immaterial.- 
Dunn v. Games, Case No. 4,176. 

A conveyance to "P, H. & Son," a mercan- 
tile firm, is a sufficient description of the son 
to enable him to take under the deed.— Hoff- 
man V. Porter, Case No. 6,577. 

Evidence of identity which describes the land 
so as to distinguish it from other tracts is 
sufficient for a deed and also in an action of 
ejectment,— Godfrey v, Beardsley, Case No. 5,- 
497. 

In the description of a tract of land, an omis- 
sion to state the course in one call held to be 
supplied and rendered certain by the remain- 

^f^ 2^^i^® description,- Morton v. Eoot, Case 
No. 9,866. . 

Where the boundary line can be run so as to 
comply with the conditions of the description, 
If It start from any place on a creek several 
tiiousand feet in length, the deed is inopera- 
tive for incurable uncertainty.— Le Franc v. 
Eichmond, Case No. 8,209, 

A plan of a tract of land referred to in a 
deed for purposes of description is to be treat- 
ed as If it were annexed to and made part of 
the deed.— Thomas v. Hatch, Case No, 13,899. 



§ S. Execution. 

A deed of land in Michigan, executed in an- 
other state, according to the laws of such state, 
is valid m Michigan.— Farmers' Loan & Trust 
Co. V. McKinney, Case No. 4,667; Eoot v. 
Brotherson, Id. 12,036. 

. Underact IlL Jan, 24, 1831, a deed of land 
m Illinois IS valid if executed according to the 
law of the state where it is made.— Moore v. 
Nelson, Case No, 9.771. 

A deed executed and acknowledged according 
to the laws of New York is a good execution 
under the law of Ohio.— Johnson v. Sukeley, 
Case No. 7,414, 

The existence of a seal presumed from the 
statement in the concluding clause in the in- 
strument that the grantor affixed thereto his 
seal, and from ^e attestation clause stating 
that the instrument was sealed in the presence 
of the witnesses, though the record did not 
show a seal.— Le Franc v. Richmond, Case No. 

A curative statute, passed in a state in which 
a deed of land in another state was improperly 
acknowledged, cannot act extraterritoriallv 
and work cutfatively upon the deed in such 
other state.— Wright v. Taylor, Case No. 18,- 
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The legislature may remedy a mere formal 
defect of deed previously executed.— Raverty 
V. Fridge. Case No. 11,586. 

See, also, "Acknowledgment"; "Seals." 

§ 3. Delivery. 

The deliverv of a deed is essential to its va- 
lidity.— Utterbach V. Binns, Case No. 16,809. 

The deliveiy to a third person, in order to 
keep It secret, of a deed made to the grantor's 
son for services and affection, a lease for life 
being taken back from him, held good, and not 
invalidated by the grantor's subsequently tak- 
ing back the deed for safe-keeping.— Brown v. 
Brown, Case No. 1,994. 

Where an instrument was signed, but left 
with a third person without any authority to 
deliver it to the grantee, there is no delivery.— 
Carr v. Hoxie, Case No. 2,438. 

A father procured a deed to be executed to 

A"Wnn";';„; — ^ — "^ "x" ^'^ ^^^' ^"^ remained in possession, and 25 

classes' of DPr^rtni f^ ^J^^ffil.-f^+f H ^^<^^ *? ^ears thereafter surrendered the deed and pro- 

ciasses of persons, if sufficiently designated I cured a deed to himself. After the father's 

J} Qa.LiSiS.iJig. — 31 



validity of a deed. 
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death the son recorded the deed to himself. 
Held, that he acquired no title thereunder.— 
Longworth v. Close, Case No. 8,489. 

The delivery of a deed hy the grantor to the 
recorder is not conclusive as a delivery. — ^Bulk- 
ley V. Buffington, Case No. 2,117. 

§4. Validity. 

Act Va. Dec. 6, 1786, against conveying pre- 
tended titles, does not vacate the deed, as be- 
tween the parties.— ililler v. Young, Case No. 
9,596. 

A deed of lands not in the grantor's pos- 
session at the time of its execution does not 
convov the lands.— Thomas v. Perry, Case No. 
13.008; Webster v. Gilman, Id. 17,33o; Bank 
of The United States v. Benning, Id. 908. 

A convevance of lands, of which the grantor 
is out of possession at the time of the execu- 
tion of the deed, may he valid in Pennsylvania. 
—Browne v. Browne, Case No. 2,035. 

A quitclaim deed is effectual to pass such title 
as the grantor has at the time of its execution, 
although he is not in possession.— Field v. Lo- 
lumbet, Case No. 4,764. CONTRA, see Wake- 
field v. Ross, Case No. 17,050. 

Inadequacv of consideration no ground to in- 
fer fraud, unless it is so great as at once to 
strike every person with its grossness.— God- 
frey V. Beardsley, Case No. 5,497. 

Where a deed in favor of two persons is ob- 
tained bv the fraud of one, although without 
the privitv of the other, the deed is void as to 
both.— Wilson v. Prewett, Case No. 17,828. 

A deed of general warranty may be good, al- 
though it mav not contain, technically, the five 
covenants which such an instrument usually 
contains.— Bronson v. Cahill, Case No. 1,926. 

II. RECORDING AKD REGISTRATION. 

A deed, although not witnessed, acknowl- 
edged, or recorded, is valid at common law be- 
tween the parties and their privies, and against 
those taking with notice thereof.— Goodenough 
v. Warren, Case No. 5,534. 

In Tennessee registration of the deed is neces- 
sarv to pass the legal estate to the grantee.— 
Patton V. Brown, Case No. 10,832; Same v. 
Reily, Id. 10,838. 

Such registration vests the legal estate in the 
grantee as of the date of the deed, and relates 
back to that time.— Patton v. Cooper, Case No. 
10,834. 

By the registry act of Rhode Island, the re- 
cording of the deed is necessai-y to pass real 
estate as against third persons, but not as be- 
tween the original parties or their heirs.— West 
V. Randall, Case No. 17,424. 

The acknowledgment and recording of a con- 
veyance of land in Indiana operates as proof of 
the instrument and notice. They are not nec- 
essary to the validity of the deed,— Godfrey v. 
Beardsley, Case No. 5,497. 

§ 6. Instruments entitled to record. 

A deed executed out of Indiana for land with- 
in it, acknowledged before a justice of the peace, 
should bear the county clerk's certificate, and 
not that of the secretary of state.— Strong v. 
Smith, Case No. 13,544. 

§ 6a. Su£B.ciency of record. 

Under a statutory provision that a convey- 
ance shall be recorded, a mere filing for record 
is not sufficient.— Scott v. Doe, Case No. 12,- 
528a. 

Where the deed is actually left with the re- 
corder for record, the grantee's rights are pro- 
tected, though the recorder actually records only 
a portion of it.— lliggs v. Boylan, Case No. 11,- 
822. 
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The failure of the recording officer to record a 
deed will not affect the right of the grantee who 
has properly filed it for record.— Polk v. Cos- 
grove, Case No. 11,248. 

A deed recorded is constructive notice only 
from the time it is actually recorded by being 
transcribed into the record book. — Scott v. Doe, 
Case No. 12,528a. 

The recording of a deed in the proi>er office 
is only prima facie evidence that it Avas regu- 
larly proved and admitted of record.— Talbot v. 
Simpson, Case No. 13.730. 

§ 7. Place and time of. 

Registration of a deed of lands lying in sev- 
eral counties is sufficient if made in either 
county.— Simms v. Read, Case No. 12,870; De- 
lancey v, McKeen, Id. 3,750. 

The land in an unorganized county in Jlinne- 
sota is regarded for all purposes, including reg- 
istry, as being within the territorial limits of 
the county to which it is attached for judicial 
purposes. — Thayer v, Eerrick. Case No. 13,868. 

Registration of a deed in the county in which 
one of several grantees resides is not sufiicient, 
under Act N. C. 1788.— Watson v. Dobbins, 
Case No. 17,281. 

Petition for leave to record deed granted, 
where tie neglect was without any fraudulent 
design.— Dibble v. Robertson, Case No. 3,882. 

A deed' executed in Massachusetts by one 
grantor, and at a later date in the District of 
Columbia by another grantor, may be properly 
recorded within sis months from the latter date. 
— Kurtz V. Holllngshead, Case No. 7,953. 

A deed in Illinois of a surety on a postmas- 
ter's bond, not left for record until after a 
defalcation of the postmaster occurred, is void, 
as against the United States.— Ross v. Prentiss, 
Case No. 12,078. 

§8. Effect. 

As between a deed executed before an attach- 
ment and a deed under the attachment, held 
that the former, being first properly acknowl- 
edged and recorded, conveyed tlie paramount 
title.— Strong v. Smith, Case No. 33,544. 

III. CONSTRUCTION Al^D OPERA- 
TION. 

§ 9. General rules of construction. 

In construing, effect is to be given to every 
expression, if it can reasonably be done.— Bar- 
clay v. Howell, Case No. 975. 

In giving an interpretation to a particular 
clause of a deed, every part of the deed must 
be looked to.— Goodyear v. Cary, Case No. 5,- 
562; French v. Brewer, Id. 5,096. 

In construing a deed involving questions of 
science, the court may refer to the state of 
public knowledge and learning, and inquire into 
the actual knowledge of the parties.— French v. 
Brewer, Case No. 5,096. 

A well-known general meaning of terms used 
in a grant must be adopted in interpreting the 
grant, unless it appears that some other or dif- 
ferent meaning was intended by them.— Good- 
year V. Gary, Case No. 5,562. 

Ambiguity requires deed to be construed most 
strongly against grantor. — Barclay v. Howell, 
Case No. 975. 

The words of the grant are controlled by the 
habendum.— Jlitchell v. Wilson, Case No. 9,672. 

Deeds are always construed according to the 
force of the language used by the grantor, and 
the apparent intentions of the parties deducible 
therefrom.— Thomas v. Hatch, Case No. 13,899. 

A deed of release, if it cannot take effect as 
a release, may be construed in furtherance of 
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the intention of the parties as a bargain and 
sale.— Baker v. Whiting, Case No. 787. 

If a deed be so expressed as that a reason- 
able construction can be given to it, and, when 
so given, it does not plainly appear to be at 
variance with the agreement on which it is 
founded, the latter is not to be regarded.— Ho- 
gan V. Delaware Ins. CJo., Case No. 6,582, 

Recitals in a deed are binding on the parties 
to it, and those claiming under them, but not 
strangers.— "West v. Pine. Case No. 17.423. 

A deed made in pursuance of a recorded con- 
tract does not relate back so as to cut off in- 
tervening equities and convey the title as of 
date of contract. — O'Neil v. Wabash Ave. Bap- 
tist Church Soc, Case No. 10,531. i 

§ 10. Property conveyed. 

Law implies a grant of those things without 
which the principal subject cannot be enjoyed 
as incident thereto.— Barclay v. Howell, Case 
No. 975; Pullan v. Cincinnati & C. Air-Line R. 
Co., Id. 11,461. 

The designation of quantity will not control 
boundaries clearly indicated; but, where the 
true description is in doubt the designation of 
quantity may be considered.- Field v. Colum- 
bet, Case No. 4,764. 

In a case of a doubt as to the extent of a 
grant, the conclusion should be against the 
grantor, who is chargeable with obscurity in 
the language of the contract.— Smili. v. Selden, 
Case No. 13,104. 

The description, said to contain "about" so 
many acres, ^'more or less," will be considered 
as a representation of quantity, and in the case 
of an unreasonable excess or deficit equity will 
correct the mistake.— Thomas v. Perry, Case 
No. 13,908. 

A quitclaim of all "right, title, or interest, 
whether in possession or expectancy," passes 
only what is then vested in the grantor; and 
"expectancy" does not include an after-acquired 
title.— Lamb v. Kamm, Case No. 8,017. 

The grant to a town of all the proprietor's 
ways called "highways" conveys only those in 
existence; not those reserved, but not laid out. 
—Borden v. Manchester, Case No. 1,656. 

Where the owner of a certain lot sells A. 40 
acres on the east end, and afterwards sells B. 
a certain tract "containing 30 acres by meas- 
ure," being "the west part of" such lot, lield, 
that the latter deed would convey all the land 
in the lot not conveyed to A., and was not lim- 
ited to 30 acres. — ^Wakefield v. Ross, Case No. 
17,050. 

A grant of common in a described lot, confers 
all rights of common which the land is capable 
of supporting, including a commonable right to 
take seaweed from the beach. — Knowles v. 
Nichols, Case No. 7,897. 

The general description, "being the same 
land," given by the grantor's mother to the 
grantee by will, will not control specific bound- 
aries in tiie deed.— Howell v. Same, Case No. 
6,782. 

It is not to be presumed that a grantor in- 
tends to grant more than he has, a right to 
grant, or that a grantee intends to receive, by 
way of grant, that to which he has a full right 
without a grant.— Goodyear v. Cary, Case No. 
5.562. 

A deed of land held adversely to the grantor, 
under color of title, given when he is out of 
possession, is void, even though the adverse 
holding be founded on a deed to which such 
grantor's name was forged.— Bunce v. Galla- 
gher, Case No. 2,133. 

Where a house or store is conveyed by the 
owner thereof, everything passes which belongs 
to and is in use for the house or stoJre as an in- 



cident or appurtenance.— United States v. Ap- 
pleton, Case No. 14,463. 

The use of a side door of a wing, swinging 
over the piazza of the main building, and a 
passage over such piazza, will pass under a 
conveyance of the wing building to the extent 
that they were used at the time of the convey- 
ance. — United States v. Appleton, Case No. 14,- 
463. 

§ 11. Estates and interests created. 

There never was any usage in Oregon where- 
by an occupant who sold town lots within his 
claim by quitclaim deed was held a trustee to 
acquire title for his vendee.— Lamb v. Vaughn, 
Case No. 8,023. 

The freehold estate which vests in a relessee 
under deed of lease and release by enlargement 
is an estate at common law, which does not re- 
quire the aid of the statute of uses to execute 
the possession to the ijsee.- Hurst v. McNeil, 
Case No. 6,936. 

A deed to A., in consideration of a sum of 
money paid, or secured to be paid, in the usual 
form of a deed of bargain and sale, is to be 
considered as a conveyance executed, notwith- 
standing a covenant by the grantor "to make 
a patent," which can only mean to obtain one, 
and deliver it to the grantee.— Willis v. Bucher, 
Case No. 17,769. 

A deed of bargain and sale only passes such 
estate as the grantor has, and can rightfully 
convey.— Minge v. Gilmour, Case No. 9,631. 

The surrender and cancellation of a deed does 
not reinvest the title in the grantor.— Suydam v. 
Beals, Case No. 13,653. 

The covenant in a deed does not affect the 
grant. The grant passes the title, operating in 
prsesenti, though the covenants have not been 
performed.— Day v. Stellman, Case No. 3,690. 

Deed absolute may be shown to be a mort- 
gage.— Bank of Mount Pleasant v. Sprigg, Case 
No. 891. 

• The words "grant, bargain, 'and sell" import 
the conveyance of a fee simple, indefeasible 
with special warranty. — ^McGUl v. Jordan, Case 
No. 8,795a. 

The word "heirs," as used in a granting 
clause, construed. — ^Brown v. Schoonmaker, 
Case No. 2,029. 

A conveyance "to J. M. and his generation, 
to endure as long as the waters of the Dela- 
ware should run," passes no more than a life 
estate. — ^Foster v. Joice, Case No. 4,974. 

The words "rights, liberties, privileges, and 
appurtenances," are sufficient to create a right 
of common when the deed refers to a plat and 
papers which show that a right of common in 
a described lot is annexed to the land. — Knowles 
V. Nichols, Case No. 7,897. 

A deed of demised premises from a lessee for 
99 years, renewable forever, at a certain rent, 
to the grantee, "his heirs, executors, adminis- 
trators, or assigns, forever," with general war- 
ranty, held to convey only the legal estate for 
the term of years, though the grantor then had 
an equitable title to the reversion.— Litle v. Ott, 
Case No. 8,389. 

A vested remainder is where a present inter- 
est passes to a certain and definite person, but 
to be enjoyed in future. — Cuyler v. Ferrill, Case 
No. 3,523. 

A conveyance of a remainder in default of 
issue of a grantee to the surviving sons and 
daughters of the grantor held to mean those sur- 
viving at the death of the grantee.— Westbrooke 
V. Romeyn, Case No. 17,428. 

§12. Exceptions. 

Where a deed excepted from its operation a 
parcel conveyed by another deed, the exception 
is not void for uncertainty, if the parcel in the 
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deed mentioned Is described with definite bound- 
aries.— Norton V. Meader, Case No. 10,351. 

An exception of that part of the lot granted 
which the grantor has theretofore sold to a cer- 
tain person by deed is inoperative where there 
is no evidence of such prior deed.— Weld v. 
Madden, Case No. 17,373. 

The part excepted in a grant remains in the 
grantor, and needs no words of perpetuity.— 
Bowman v. Wathen, Case No. 1,740. 

§ 13- CJonditions and restrictions. 

Under a deed of the land "to erect a pest- 
house upon" to enjoy "in the manner afore- 
said," where the granting clause pui'ported to 
be an absolute and full conveyance of the land 
without condition, lield, that the words quoted 
were not intended as a condition or a limitation 
of the estate conveyed.— Ward v. New England 
Screw Co., Case No. 17,157. 

A clause against the 'use, in payment of a 
husband's debts, of any part of land deeded to 
him for the sole and separate use of his wife, 
mth limitation over on her death to him and 
her children, lield- not to apply after the fee 
passed to him.— In re Slyrick, Case No. 9,999. 

Any one may perform a condition who has an 
interest in it or the land whereto it is annexed. 
—Vermont v. Society for Propagation of the 
Gospel, Case No. 16,,920. 

A grantee or assignee of a reversion cannot 
take advantage of a re-entry by force of a condi- 
tion broken.— Vermont v. Society for Propaga- 
tion of the Gospel, Case No. 16,920. 

Where a condition is once performed, the 
thing to which it was before annexed becomes 
absolute, and wholly unconditional. — ^Vermont v. 
Society for Propagation of the Gospel, Case No. 
16,920. 

IV. ELEADING AI03 EVIDENCE. 

§ 14. PresTimptions and burden of proof. 

Under the territorial government, the copy of, 
a deed recorded is prima facie evidence of its 
execution.— Buckley v. Carlton, Case No. 2,093. 

The fact that no possession was had under a 
deed for half a century, and no claim made or 
taxes paid, will rebut presumption of delivery, 
as against bona fide purchaser in possession. — 
Bucldey v. Carlton, Case No. 2,093. 

A presumption of due delivery arises from 
the possession of the deed by the grantee.— 
Flagg V. Mann, Case No. 4,847; Dunn v. 
Games, Id. 4,176. 

The assent of the grantor to a deed clearly 
for his benefit may be presumed, unless a con- 
sideration is to be paid, when it must be proved. 
—Hurst T, McNeil, Case No. 6,936. 

The presumption is in favor of mental ca- 
pacity, and, in order to affect the validity of a 
deed or will, incapacity must be proved,— Hoge 
V. Fisher, Case No. 6,585; Hall v. Unger, Id. 
5,949. 

If general derangement of a grantor is proved 
at any time prior to the execution of the deed, 
the grantee must prove capacity at the time 
of the execution.— Hoge v. Fisher, Case No. 
6,585; Hall v. Unger, Id. 5,949. 

§ 15. Admissibility of evidence in gen- 

The deed, though acknowledged and recorded, 
may be shown to have been fraudulently ante- 
dated, on the testimony of the grantor.— Hol- 
brook V. Worcester Bank, Case No. 6,597. 

If a deed purports to be made "for a valuable 
consideration," it is competent for a person 
claiming under it to give evidence of a money 
consideration.-^Munro v. Robertson, Case No. 
9.927. 
See, also, "Evidence," § 65. 



§16. Attesting witnesses* 

A subscribing witness who was called in to 
sign the paper as a witness, but did not see the 
parties execute or acknowledge it, may testify 
where they both told him that it was their 
agreement.— Munns v, De Nemours, Case No. 
9,926. 

A subscribing witness to the execution of a 
deed may be compelled to attend court to prove 
it.— Irwin v. Dunlap, Case No. 7,083. 

§ 17. "Weigbt and sufficiency of evidence. 

The execution of a deed acknowledged and re- 
corded need not be proved by witnesses. — Ed- 
mondson v. Lovell, Case No. 4,286. 

Delivery may be inferred from cireumstancoK, 
and need not be proved by positive testimouy. — 
Gardner v. Collins, Case No. 5,223. 



DE FACTO OFFICERS. 

See "Officers," 

DEFAiVtATION. 

See "Libel and Slander." 

DEFAULT. 

In admiralty, see "Admiralty," §§ 61, 63, 107. 
In bankruptcy, see "Bankruptcy," § 124. 
Judgment by, see "Judgment," §§ 11-14, 

DE HORfliNE REPLEGIAS^DO. 

§ 1. "When -writ will lie. 

The writ de homine replegiando, having for 
its object the discharge of the prisoner on bail, 
with a view to try the question of the validity 
of the law under which he is held in- confinement, 
is of common right, and may be issued as of 
course. It will not, however, lie against a sher- 
iff who has the party in custody under process. 
— Mkison v. Deliesseline, Case No. 4,366. 

DELIVERY. 

Evidence of, see "Deeds," g 17; "Evidence," 

§ 12. . , 

Of bill of exchange or promissory note, see 

"Bills and Notes," § 4 . „ „ __„ 

1 Of cargo to vessel, see "Shipping," § 13o. 
! Of deeds, see "Deeds," § 3; "Escrow." ^ 
Of goods by carrier, see "Carriers, §s i--u>; 

"Shipping," §§. 149-159.. 
— sold, r^ "Sales," §§ 22-27, 30, 31, 41 
Of mortgage, see "Chattel Mortgages, § 2. 
Of pardon, see "Pardon," § 4. 
Of patent, see "Public Lands," § ol. 
Of pledge, see "Pledges." _ 
Of policy, see "Insurance," § lo- , ,^„ . , 
Presumption of, see "Deeds," § 14; "Evidence," 

§ 12. 
To pass title, see "Sales," §§ 30, 31. 

DEWIAND. 

As affecting right to costs, see "Admiralty," § 

131. 
Before action, see "Limitation of Actions," § 

For payment of bill or note, see "Bills and 
Notes," §§ 59-SO. . . 

For surrender of fugitive from justice, see Ex- 
tradition," § 5. 

Of performance of contract, see "Contracts, § 
81. 
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DEMURRAGE. 

See ''Shipping," §§.208-222. 
'As damages in collision cases, "see ^'Collision," § 
141. 

DEMURRER. 

In pleadings; see ''Admiralty,'!: §'S4; "Banjcrupt- 
cy," § 113; '.'Equity," §§'6^77; 'Tleading,"' 
§§ 3 9 11 . 

To evidence, see "Trial," § 13. 

To indictment, see "Indictment and Informa- 
tion," § 23. 

DEPOSITARIES. 

See "Deposits in Court." 

Of deeds delivered in escrow, see "Escrow." 

DEPOSITIONS. 

§1, 'When authorized. §'2, Application and aiffl- 
davits and notice. § 3, Commission and issuance 
thereof. § 4, Letters rogatory. § 5, Interrogatories. 
§ 6, Cross Interrosatories. § 7, Time of taking dep- 
osition. § .8, Place of taking. § 9, Who may take 
depositions and appointment of commissioners, § 10, 
Acts of commissioners as binding on parties. § U, 
Notice of taking— Necessity. § 12, Time of giv- 
ing notice. § 13, To "whom notice may be given. 

§ 14, By "Whom notice must be given. §15, 

Form and contents. § 16, Service. § 17, Com- 
pelling witnesses to attend and testify. § 18, Manner 
of taking In general. § 19, "What lavr governs. § 20, 
Statutory provisions, § 21, Presence of parties. §22, 
Swearing v?itnesses. § 23, Re-examination of -wit- 
ness. § 24, Punishment of witnesses for contempt. 
§ 25, Reducing to -writing. .§ 26, ^Entitling and cap- 
tion of deposition. § 27, Designation of parties in 
deposition. § '28, Certificate of taking— Form. § 29, 

Facts necessary to be certified. § 30, "Palsp 

certificate. § 31, Conclusiveness of certificate 

and effect as evidence of facts certified. § 32, Amend- 
ment and correction. § 33, Suppression and retak- 
ing. § 34, Transmission and opening. § 35, Record- 
ing and filing depositions. § 36, "Withdrawing from 
file. § 37, Objections and waiver thereof. § 38, Use 
of depositions In evidence-^Inabillty of witness to 

attend. § 39, Diligence to procure attendance. 

§ 40, Effect of failure to produce. § 41, Use 

by adverse party. § 42, Use in another action. 

§ 43. Withdrawing from evidence. 

See, also, "Affidavits",- "Witnesses." 
Continuance to procure, see "Criminal Xiaw," § 

82. 
In admiralty, see "Admiralty," §§■93-96. 
In bankruptcy, see "Bankruptcy'," ' §§ 29, 112, 

113 127 
In equity,' see "Equity," §§ ^4r-96. 
Irreffularities in' as ground of contimiance, "see 

"Continuance," § 4. 
Taxation, of fees for, see ''Costs," i§ ,18. 

§ 1. WHen an-fJiorized. 

Depositions should not be -taken merely .de 
bene esse in case of old age, sickness, or going 
abroad.— Alien T.- Blunt, Case No. 217. 

In a case falling within Act SIareh-3, 1865, the 
evidence of the party cannot be taken and ad- 
mitted under Equity Rule 70, on the ground 
that the witnesses are old and infirm^— ^Eslava 
V. Mazange's Adm'r, Case No. 4,527. 

A witness casually absent from iome, al- 
though found at a place more than 100 rdiles from 
the place of trial, unless he is agpd and infirm, 
etc., cannot be subjected to 'an examination de 
bene esse.— 'Es parte Humphrey, Case No. 6;867. 

The law in relation to the taking of deposi- 
tions of witnesses residing over 100 miles from 
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the place of holding the com-t. fully examined.— 
Evans v. Hettick, Case No. 4,562, 

A commission cannot be issued by "the circuit 
court of: the District of Columbia where the wit- 
ness is within the jurisdiction of -the court—Unit- 
ed States T., Thomas, .Case No. '16,476. 

' The person fwhose .deposition is taken, undet 
the act of congress, must reside more than a 
hundred miles fiom the place of holding the 
court. — Curtis v. Central Ry., Case No. 3,501; 
Wellford v. MiUer, Id. 17,380; RusseU v. Ash- 
ley, Id. 12,150. 

'§2. ^p^lica-tioii and :affida-vits and no- 
^-tice. 

■ On an application for a dedimus potestatem, 
the court will consider the materiality of the 
testimony, and tiie purposes for which it is ia^ 
voked.— United States v. Parrott, Case No. 15,- 
999. 

A 'commission to taie depositions in another 
•state will not i be granted without an. affidavit 
showing it to be necessary 'for the purposes of 
justice.— Sutton v. Mandeville, Case No. JL3,650. 

Defendant' is not'.guiltj' of laches in not pro- 
curing . commission until 10 months after plea, 
where it was procured immediately after replica- 
tion filed. — ^Buchanan v. Trotter, Case No. 2,075. 

iPxaeticeas to granting commissions to take 
evidence in foreign countries.— rCunningham v. 
Otis, Case No. 3,485. 

A Tjarty taking out a commission' to take evi- 
dence in relation to pedigree is not bound to 
■ n ame the witnesses he intends to examine.— Par- 
ker v. Nixon, Case No. 10,744. 

A motion for the appointment of commission- 
ers to talie testimony abroad is not grantable of 
course, and previous notice to the adverse party 
is necessary, — ^United States v. Parrott, Case N0.1 
15,999. 

Notice of a motion for a commission to take 
testimony may be given to the attorney at Jaw. — 
Irving V. Sutton, Case No. 7,078; Potts v. Skin- 
ner, Id. 11,348. 

§ 3. > Comiuissxoji and issuance thereof. 

The deposition of a witness, living out "of Ihe 
state, and more than 100 miles from court, can- 
not be read unless taken under a commission. — 
Bleecker v. Bond, Case No. 1,534. 

A clerical error in the dedimus, whereby an. 
initial of a party's name is changed, will not pre- 
vent the admission of the depositions.^Meade v> 
Keane, Case No. 9,373. 

A commission is not defective because the 
commissioners and their clerk were not sworn. — 
Gilplns V. Consequa, Case No. 5,452. 

The mistake of the clerk in misnaming one 
of the parties in a commission may be amendefd 
after the death of the witness. — ^Boone y. Janney, 
Case No. 1,612. 

'Time of issue of commmission to take depo- 
sition in a foreign country, and the filing of in- 
terrogatories and cross-interrogatories, and no- 
tice.— Prevail V. Bache, Case No. 5,113. 

The court will mot inquire into the regularity 
Df -the issuance of a comnxission -by a court of 
another circuit when its aid is. sought to enforce 
it.— In re Cole, Case No.. 2,975. 

Testimony taken on a commission in blank 
sent abroad is admissible on proof that the names 
and materiality of the Witnesses were unknown 
when the commission was sued out. — ^The In- 
fanta, Case No. 7,030. 

A complainant in equity who takes the de- 
position of the adverse party without a previous 
order of court, specially reserving his rielits, 
is not thereby estopped to deny the truth of his 
evidence.— Risen T^. Cribbs, Case No. 11,860. 

Testimony taken under a commission not is- 
sued under any practice or rule of the .court 
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or of any other court, or in accordance with a 
statute, is not admissible in the orphans' court 
—Walsh T. "Walsh, Case No. 17,117. 

The circuit court, having full power when sit- 
ting as a court of law to issue commissions to 
take testimony abroad, will not entertain any 
proceedings for such a purpose on its equity side. 
—Peters v. Prevost, Case No. 11,032. 

See, also, post, § 9. 

§ 4. Letters rogatory. 

The circuit court will issue letters rogatory, 
for the purpose of obtaining testimony, when the 
government of the place where the evidence is 
to be obtained will not permit a commission to 
be executed.— Nelson v. United States, Case No. 
10,116. 

§ 5. Interrogatories. 

The filing of interrogatories in an equity case 
is not necessary where the evidence is to be de- 
rived chiefly from books not yet examined.— Rus- 
sell V. McLellan, Case No. 12,158. 

Depositions cannot be read where proper in- 
terrogatories are not answered. — ^Bell v. David- 
son, Case No. 1,248; Dodge v. Israel, Id. 3,952; 
Richardson v. Golden, Id. 11,782. 

Interrogatories in a commission should be an- 
swered separately, and failure therein is fatal 
to the whole commission, although the witness, 
in answering the general interrogatory, says that 
he knows nothing further material to either par- 
ty.— Ketland V. Bissett, Case No. 7,742. 

It is sufficient if all the interrogatories which 
accompany a commission are substantially, al- 
though not formally, answered. — ^Nelson v. United 
States, Case No. 10,116. 

If all the interrogatories, either in form or sub- 
stance, are not put to the witnesses, the depo- 
sitions cannot be read.— Winthrop v. Union Ins. 
Co., Case No. 17,901. 

Under an ex parte commission, any of the In- 
terrogatories, except the last general one, may 
be omitted.— Merrill v. Dawson, Case No. 9,469. 

A witness cannot be asked if the facts stated 
in an ex parte certificate are true. He should 
be interrogated as to those facts particularly.— 
Richardson v. Golden, Case No. 11,782. 

Exceptions to interrogatories are waived un- 
less they are propounded as objections before 
the commission issues. — Cocker v. Franklin 
Hemp & Bagging Co., Case No. 2,930. 

A disagreement between parties as to inter- 
rogatories should be referred to a master in 
chancery to be settled by him subject to the 
review of the court on appeal from the report. 
—Cocker v. Franklin Hemp & Bagging Co., 
Case No. 2,930. 

§ 6. Cross interrogatories. 

If the cross interrogatories are not put to 
a witness examined under a commission, his 
deposition cannot be read.— Gilpins v. Conse- 
qua, Case No. 5,452. 

A deposition held admissible in equity, where 
the direct interrogatories were fully answered, 
notwithstanding the witness died before cross- 
examination.— Gass V. Stinson, Case No. 5,262. 

Answers to cross interrogatories not depend- 
ent upon a direct interrogatory, answer to which 
was ruled out, are admissible. — ^Alsop v. Com- 
mercial Ins. Co., Case No. 262. 

It is no objection that the cross interroga- 
tories were not put to each witness until all 
the direct interrogatories were answered by all 
the witnesses.— Gilpins v. Consequa, Case No. 
5,452. 

§ 7. Time of taking deposition. 

Depositions may be taken under the act of 
congress after the expiration of a rule to take 
them.— Buckingham v. Burgess, Case No. 2,088. 



The time for taking testimony under a com- 
mission will be enlarged to let in newly-discov- 
ered evidence, where the party has not been 
guilty of any laches.— The Ruby, Case No. 12,- 
103. 

A deposition, taken more than six months 
after replication, in a chancery suit, cannot be 
read at the hearing unless taken by consent or 
by order of the court, or out of the district- 
Wiggins V. Wiggins, Case No. 17,627. 

§8. Place of taking. 

Depositions must be taken at the place indi- 
cated in the commission. — ^Boudereau v. Mont- 
gomery, Case No. 1,694; Rhoades v. Selin, Id. 
11,740. 

Place of taking testimony, under special cir- 
cumstances, where witness resides in a differ- 
ent place from the examiner. — Prevost v, Gor- 
rell. Case No. 11,405a. 

§ 9. Wko may take depositions, and ap- 
pointment of commissioners. 

A "justice" of a county court is, within Act 
Sept. 24, 1789, a "judge" of such court, and 
competent to take testimony.— Smith v. Wil- 
liams, Case No. 13,127. 

The probate court of Mississippi being a court 
of record, and possessing a seal, the judge 
thereof is authorized to take depositions, under 
the statute.— Merrill v. Dawson, Case No. 9,- 
469. 

Admissibility of deposition taken in another 
state before the superintendent of a city. — Lind- 
say V. Riggs, Case No. 8,366. 

Depositions sworn to before justice of peace, 
if taken under rule of court, may be read.— 
Banert v. Day, Case No. 836. 

A deposition under section 30, Act 1789, may 
be taken before a notary public. Act July 29, 
1854. — Dinsmore v. Maroney, Case No. 3,920. 

The verification, of a deposition may be taken 
before a notary.— Blake Crusher Go. v. Ward, 
■Case No. 1,505. 

A deposition cannot be taken under the act of 
congress before a judge of a municipal court. — 
Foreman v. Holmead, Case No. 4,935. 

A "county commissioner," in Illinois, is not 
authorized to take depositions under Act Sept. 
24, 1789, § 30.— Garey v. Union Bank, Case 
No. 5,241. 

Where an application was made for a com- 
mission to examine a witness in the Bast In- 
dies, it appearing that no one was known who 
could be named as commissioner except the wife 
of the witness, she was named as commissioner. 
—The Norway, Case No. 10,358. 

Depositions under a commission issued to a 
place where the commissioners are prohibited 
executing the commission, taken according to 
the law of the place, in the presence of the 
commissioners by the judge, are admissible. — 
Winthrop v. Union Ins. Co., Case No. 17,901. 

A magistrate who is a partner of ffie active 
counsel of a party to a patent-interference pro- 
ceeding is incompetent to take depositions there- 
in.— Nichols V. Harris, Case No. 10,243. 

A deposition, though merely to prove a pedi- 
gree, if taken by others than those named iu 
the commission, cannot be read.- Banert v. 
Day, Case No. 836. 

A commission directed to a number of com- 
missioners must be executed by all of them. — 
Armstrong v. Brown, Case No. 542; Guppe v. 
Same, Id. 5,871; Munns v. De Nemours, Id. 
9,926. 

And this is the rule, though the commissioner 
named by the adverse party, after proceeding 
some length in the examination, withdraws and 
refuses to complete it — Munns v. De Nemours, 
Case No. 9,926. 
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"WTiere a commission for the examination of 
witnesses confers the power to execute it upon 
any one of several commissioners, it may be 
executed by one of them.— The Griffin, Case 
No. 5,814; Lonsdale v. Brown, Id. 8,492. 

The testimony of a witness, taken under a 
commission directed to five persons, or any one 
of them, cannot be read in evidence if another 
person than the commissioner, and who was 
not named in the commission, assisted in tak- 
ing the examination of the witness. — ^Willings 
V. Consequa, Case No. 17,767; Oonsequa v. Wil- 
lings, Id. 

Equity rule 67 authorizes the court to appoint 
examiners for the taking of depositions orally, 
outside as well as inside its territorial jurisdic- 
tion.— "Western Division of Western N. 0. R. 
Co. v. Drew, Case No. 17,434; Schutte v. 
Florida Cent. K. Co., Id. 

The federal circuit courts have power to ap- 
point examiners, and it is within their discre- 
tion to appoint the standing examiners, or des- 
ignate others.— Van Hook v. Pendleton, Case 
No. 16,852. 

§ 10. Acts of commissioners as binding 
on parties. 

Those who execute a commission are appoint- 
ed by the court, and, although they may be nom- 
inated by the parties, they are not their agents, 
and their mistakes are not binding on them.— 
Gilpins V. Consequa, Case No. 5,452. 

§11. Notice of taking— Necessity. 

Defendants who were not served with pro- 
cess should be notified of the taldng of deposi- 
tions, if they lived within 100 miles of the 
place of caption. — Brown v. Piatt, Case No. 
2,026. 

Notice to counsel of taking is necessary when 
witness lives within 100 miles. — ^Allen v. Blunt, 
Case No. 217. 

No notice is required where the witness- re- 
sides over 100 miles from the place of trial. — 
Merrill v. Dawson, Case No. 9,469. 

Notice need not be given where neither the 
party nor his counsel is within 100 miles of the 
place of caption.— Miller v. Young, Case No. 
9,596. 

Notice of time and place of taking is neces- 
sary under a joint commission, but if the oppo- 
site party fails to join, and the commission is- 
sues ex parte, notice is not necessary .-—Merrill 
v. Dawson, Case No. 9,469. 

Depositions taken de bene esse, and without 
notice to the opposite party, in suits at com- 
mon law, are not admissible in the trial of 
feigned issues out of equity.— Cahoon v. Ring, 
Case No. 2,292. 

§ 12. Time of giving notice. 

Where all parties reside in the place, a notice 
to take depositions on following day is not too 
short.— Atkinson v. Glenn, Case No. 610. 

One hour's notice of the taking of a deposi- 
tion, where the adverse party lived in the same 
village or town, lield reasonable. — ^Leiper v. 
Bickley, Case Is^o. 8,222. 

Notice at Washington on December 31, of tak- 
ing of deposition in Baltimore on January 2, is 
not reasonable.— Barren v. Simonton, Case No. 
1,042. 

The deposition of a seafaring man may be 
taken on one day's notice to the adversary's 
attorney. Act Md. 1721, c. 14, § 14.— Bowie v. 
Talbot, Case No. 1,732. 

Notice given at 8 o'clock of the taking of 
depositions between 9 and 2 of the same day 
lielcL unreasonable.— Jamieson v. Willis, Case 
No. 7)204. 

Notice given at noon to take a deposition be- 
tween 4 and 6 o'clock of the same day is not 



reasonable. — Renner v. Howland, Case No. 11,- 
700. 

When notice is given that a deposition will 
be taken between certain hours, it is not nec- 
essary to wait until the last hour.— House v. 
Cash, Case No. 6,736. 

Notice served on counsel during court, or 
which would deprive him of attendance at the 
commencement of court, is not good. — Bell v. 
Nimmon, Case No. 1,259. 

§13; To wiom notice may be given. 

When taken to be used against "United States 
its attorney must be notified. — The Argo, Case 
No. 517. 

Notice of taking, directed to the party, may 
be served on his attorney. — ^Barrell v. Liming- 
ton, Case No. 1,040. 

Notice of taking must be given to attorney 
of record.— The Argo, Case No. 517. 

Under the law of Virginia respecting the 
taking of depositions, notice to the attorney at 
law of the opposite party is not sufficient. — 
Wheaton v. Love, Case No. 17,484. 

§ 14. — — By -nrbom notice mnst be given. 

The notice of taking the deposition under 
Act 1789, § 30, must be given by the magistrate 
before whom the deposition is to be taken. A 
notice given by the party is not sufficient. — 
Young V. Davidson, Case No. 18,157. 

§15. ^— Porm and contents. 

Form "of notice of taking deposition. — ^Bus- 
sard V. Catalino, Case No. 2,228. 

It is not necessary that the notice of taking 
under Act Sept. 24. 1789, should state the rea- 
son for taking it.— De Butts v. McCuUoch, Case 
No. 3,718. 

Depositions taken under a commission to 
another state cannot be read where the other 
parJy was not served with a copy of the inter- 
rogatories, and notice of the rule and of the 
names of the commissioners. — Rhoades v. Selin, 
Case No. 11,740. 

§16. Service. 

Service of notice of taking the deposition by 
leaving a copy at the place of abode of the 
adverse party is insufficient.- Carrington v. Stim- 
son. Case No. 2,450: Merrill v. Dawson, Id. 
9,469. 

Affidavit of service of notice of taking of dep- 
osition by leaving it at defendant's lodging held 
insufficientLwhere the place of lodging was not 
specified.— Hill v. Norvell, Case No. 6,497. 

An affidavit of service of notice to take dep- 
ositions, by leaving it with defendant's wife, 
need not state that she was informed of its 
purport. — McCall y. Towers, Case No. 8,674. 

§ 17. Compelling idLtnesses to attend and 
testify. 

The federal district court has no power to 
issue a summons to compel a witness to appear 
and testify on a commission from a court of a 
foreign country to its resident consul to take 
testimony to be used in a criminal prosecution. 
—Spanish Consul's Petition, Case No. 13,202. 

Before a subpoena can issue evidence must be 
given before the commissioner showing the case 
to be one in which a de bene esse examination 
can be had.— Ex parte Peek, Case No. 10,885. 

A witness examined under Rev. St. § 863, 
may be compelled to produce books and papers 
which would be competent for the party calling 
him upon the trial, but cannot be compelled to 
produce them to refresh his memory.— United 
States V. Tilden, Case No. 16,522. 

The same rules apply, in determining the 
propriety of compelling a witness to answer 
a question on an examination de bene esse be- 
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fore a commissioner, that govern in trials be- 
fore tlie court.— In re Judson, Case No. 7,563. 

See, also, post, § 24, 

§ 18, Manner of taking in general. 

See, also, post, §§ 25, 26. 

In taking ex parte depositions under the act 
of congress, the requirements of the act must 
be strictly complied with. — Thorpe v. Simmons, 
Case Iso. 14,00 f. 

Mode of taking depositions, under Act 1789, 
§ 3, explained in note. — Russell v. Ashley, Case 
No. 12,150. 

§ 19. "Wliat la*w governs. 

In common-law actions in the federal courts, 
depositions may be taken pursuant to the state 
law or the act of congress, as parties may 
elect.— Flint v. Crawford County, Case No. 
4,871. 

The mode of issuing and executing a dedimus 
granted in pursuance of Rev. St. g 866, is regu- 
lated by common usage or practice. — Jones v. 
Oregon Cent. Ry. Co., Case No. 7,486. 

A witness examined under a dedimus should 
be sworn according to the law of the forum 
whence it issued. — clones t. Oregon Cent. Ry. 
Co., Case No. 7.486. 

As to the mode of administering the oath, it 
is sufficient in that respect to follow the direc- 
tions of the statute law of the state of the 
United States where the depositions were tak- 
en. — ^Wilson Sewing Mach. Co. v. Jackson, Case 
No. 17,853. 

§ 20. Statutory provisions. 

Rev. St. §§ 863-865, in relation to the tak- 
ing of depositions to be used in the federal 
courts, are not repealed by section 914, requir- 
ing the federal practice to conform to that of 
the state courts. — Sage v. Tauszky, Case No. 
12,214. 

§ 21. Presence of parties. 

If a deposition be taken under the act of 
congress, in the absence of the party, he should 
take the deposition again, if not satisfied with 
the examination. — Goodhue v. Bartlett, Case 
No. 5,538. 

§ 22. Swearing -Dsritnesses. 

A witness must be sworn to testify the whole 
truth. — Rainer t. Haynes, Case No. 11,536. 

Rev. St. § 864, must be strictly complied with 
in taking depositions de bene esse; and the 
witness must be sworn to testify the "whole 
truth" on the entire subject of the depositions, 
and not as to each interrogatory. — ^Ti'ilson 
Sewing Mach. Co. v. Jackson, Case No. 17,853. 

A witness may be sworn either before or 
after the deposition is reduced to writing. — 
Tooker v. Thompson, Case No. 14,097. 

§ 23. !R.e-exaniination of vnltness. 

Where the deposition of a witness has been 
once taken and closed, he cannot be re-exam- 
ined except by an order of court which can be 
made only upon good cause shown. — ^Phetti- 
place V. Sayles, Case No. 11,083. 

§24. Funisliment o£ witnesses for con- 
tempt. 

Practice on motion for attachment for re- 
fusal to obey a subpcena for examination before 
a commissioner de bene esse, as a witness in 
a suit pending in another district. — Ex parte 
Judson, Case No. 7,561. 

"Where the nature of the inquiry does not ap- 
pear from the commission, witnesses will not 
be held in contempt for refusal to make an- 
swers on examination. — ^In re Glaser, Case No. 
5,476. 

Before a witness can be punished for con- 
tempt in refusing to answer a question put 



to him, on examination de bene esse, before a 
commissioner, or a subpoena duces tecum, as 
a witness in a suit pending in another district, 
it must be shown that the commissioner has 
jurisdiction.— Ex parte Peck, Case No. 10,885. 

An attachment, for refusal of a witness to 
answer a question on an examination de bene 
esse before a commissioner, will not be grant- 
ed, where the materiality of the evidence 
sought is not shovm.— In re Judson, Case No. 
7,563; Ex parte Peek, Id. 10,885. 

§ 25. Hedncing to ivriting. 

A deposition taken under the act of congress 
must be reduced to writing by the magistrate 
or by the deponent.— Edmondson v. Barrell, 
Case No, 4,284; Marstin v. McRea, Id. 9,141; 
Rainer v. Haynes, Id. 11,536. CONTRA, see 
Meade v. Keane, Case No. 9,373; Nicholls v. 
White, Id. 10,235. 

Where the deposition is reduced to writing 
by deponent, it must be in the presence of the 
magistrate.— Edmondson y. Barrell, Case No. 
4,284; Rainer v. Haynes, Id. 11,536; Vasse v. 
Smith, Id. 16,896. CONTRA, see Bussard v. 
Catalino, Case No. 2,228. 

§ 26. Entitling and caption of deposi- 
tion. 

Where an issue is joined between plaintiff 
and garnishee, depositions must be entitled in 
the garnishee's name. — ^Baker v. Mix, Case No. 
774. 

The caption of the deposition must name all 
parties in the suit. — Peyton v. Veiteh, Case No. 
11,057; Smith v. Coleman, Id. 13,029. 

A deposition will not be excluded because 
defendant's name is omitted from the caption, 
.where it appears in the commission and pro- 
ceedings. — Merrill v. Dawson, Case No. 9,469; 
Waskern v. Diamond, Id. 17,248. 

In a joint action against two, the defendant 
served was the only one named in the caption 
of a deposition. Held, that it was admissible 
against the other, who was subsequently serv- 
ed,— Pannill V. Eliason, Case No. 10,707. 

Title of cause in which deposition is talien 
under act of congress (1 Stat. 73) must be truly 
stated in the caption. — Centre v. Keene, Case 
No. 2,553. 

A deposition is not defective which does not 
state in the caption in what county the cause 
is pending or that the name of one of the par- 
ties is misspelled.— Van Ness v. Heineke, Case 
No. 16.866. 

Accidental omission of word from caption, or 
incorrect caption, is not necessarily fatal.— 
Buckingham v. Burgess, Case No. 2,088; Bus- 
sard V. Catalino, Id. 2,228. 

§27. Designation of parties in deposi- 
tion. 

Depositions which do not show, either in the 
caption or body of them, between what par- 
ties they were taken, cannot be received. — ^Mur- 
ray V. Marsh, Case No. 9,965. 

A mistake in the name of a party, where he 
is designated as plaintiff or defendant, and 
the name is correctly stated in the title, is no 
ground for rejecting the deposition. — Voce v. 
Lawrence, Case No. 16,979. 

§ 28. Certificate of taking— Form. 

Form of certificate of magistrate taking dep- 
osition under Act 1789, % 30.— Garrett v. Wood- 
ward, Case No. 5,253; Rainer v. Haynes, Id. 
11^536. 

§ 29. — Pacts necessary to Tie certified. 

All the facts necessary to make the deposi- 
tion evidence under the statute must be certi- 
fied by the magistrate.— Jones v. Knowles, 
Case No. 7,474. 

The magistrate who takes a deposition under 
the act of congress must certify the reasons 
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of its being taken.— "Woodward T. Hall, Case 
No. 18,005. 

A deposition taken before the mayor of a 
city who usually certifies his acts under his 
official seal must be so certified, or his author- 
ity otherwise proved. — Paul v. Lowry, Case 
No. 10,844. 

Sufficiency of certificate of magistrate taking 
deposition of a witness, upon his affirmation. 
—Elliot V. Hayman, Case No. 4,388. 

A deposition taken under Act 1789, § 30, 
mast be certified by the judge that it was re- 
duced to writing by himself or by the witness 
in his presence.— Blake v. Smitii, Case No. 
1,502; Pettibone v. Derringer, Id. 11,043. 
But, see Van Ness v. Heineke, Case No. 16,- 
866; Jones v- Oregon. Cent. Ey. Co., Id. 7,486. 

A magistrate who takes a deposition under 
an act of congress (1 Stat. 73) need not certify 
that deponents subscribed it m his presence. — 
Centre v. Keene, Case No. 2,553. 

The officer need not certify that the deponent 
signed a deposition, where he certifies that the 
deposition was reduced to writing by him. — 
Voce V. Lawrence, Case No. 16,979. 

A judge who takes a deposition under the act 
of congress must certify that the witness ■was 
cautioned and sworn to testify the whole truth. 
— Pentleton t. Forbes, Case No. 10,966. CON- 
TRA, see Brown v. Piatt, Case No. 2,026; 
Jones V. Oregon Cent. Ry. Co., Id- 7,486. 

A certificate that deponent was "carefully ex- 
amined, and cautioned and sworn to speak the 
whole truth," lielcL sufficient. — Edmondson v. 
Barrel!, Case No. 4,284. 

A deposition before the mayor of a city, un- 
der the act of congress, is sufficiently certified 
"as taken in pursuance of the act," though it be 
not stated that the witness was cautioned. — 
Moore v. Nelson, Case No. 9,771. 

An ex parte deposition de bene esse is not ad- 
missible where the officer does not certify that 
the witness was "cautioned" as well as "care- 
fully examined and sworn," as required by the 
statute. 1 Stat. 73.— Luther v. The Merritt 
Hunt; Case No. 8,610. 

A commissioner need not certify as to the 
form of the oath administered to the witness. — 
Jones V- Oregon Cent. Ry. Co., Case No. 7,486. 

The commissioner should state where the dep- 
ositions were taken. — ^Boudereau v. Montgom- 
ery, Case No. 1,694; Rhoades v. Selin, Id. 
11,740. CONTRA, see Jones v. Oregon Cent. 
Ry. Co., Case No. 7,486. 

Where the place where the deposition is taken 
is stated in the caption, it is sufficient— Tooker 
V, Thompson, Case No. 14,097. 

The commissioner should state when the depo- 
sitions were taken.— Boudereau v. Montgomery, 
Case No, 1,694. CONTRA, see Jones v. Ore- 
gon Cent Ry. Co., Case No. 7,486. 

The magistrate need not certify that he was 
not of counsel for either of the parties.— Miller 
V. Young, Case No. 9,596; Peyton v. Veitch, 
Id. 11,057. 

Nor mterested in the suit.— Miller v. Young, 
Case No. 9,598. 

^ The judge who takes the deposition must cer- 
tify that notice was given to the adverse party. 
—Pentleton v. Forbes, Case No. 10,966. 

Residence of adverse party sufficiently averred 
by certificate of magistrate that it appears to 
him that he resides more than 100 miles from 
place of caption.— Banks v. Miller, Case No. 963. 

A magistrate acting under 3- Stat. 350, need 
not certify that the opposite party had no attor- 
ney within 100 miles of the place of caption, 
in. order to excuse a want of notice. — Smith v. 
Coleman, Case No. 13,029. 



Wliere the certificate states facts showing the 
notice to be unnecessary, it need not state the- 
reason why no notice was given, — ^Dinsmore v^ 
aiaroney, Case No. 3,920. 

§ 30. — False certificate. 

A false certificate of magistrate as to the- 
time and place when and the person by whom, 
the deposition was reduced to writing will ren- 
der it inadmissible.— United States v. Smith, 
Case No. 16,332. 

§31. — ConclnsiTeuess of certificate* 
and effect as evidence of facts- 
cerfified. 

Where the magistrate omits to state whether 
notice Tvas given defendant, plaintiff may show 
that defendant lived more than 100 miles from- 
the place of hearing, and had no agent or attor- 
ney witum that distance. — ^Travers v. Bell, Case 
No. 14,149. 

The certificate of a magistrate to a deposition, 
cannot be impeached by t^e testimony of ex- 
perts in handwriting,— -Elliot v. Hayman, Case~ 
No. 4,388. 

Parol evidence is not admissible of a different" 
cause of caption than that certified.— Wheatgn' 
V. Love, Case No. 17,485. 

The certificate of the magistrate to the depo- 
sition (Act Sept. 24, 1789) is competent evi- 
dence to prove compliance with the statute in 
taking and certifying it.— Smith v. Williams, 
Case No. 13,127; Winter v. Simonton, Id;. 
17,894. 

The authority of the ma^strate need not be- 
proved otherwise than by his own certificate. — 
Dinsmore v. Maroney, Case No. 3,920; Jasper- 
V. Porter, Id. 7,229; Price v. Morris, Id. 11,414 j 
Ruggles V. Bucknor, Id. 12,115; Vasse v,. 
Smith, Id. 16,896. 

§ 32. Amendment and correction. 

The court cannot- supply a jurisdictional word,, 
though the omission may appear to be merely 
clerical. — ^Dunkle v. Worcester, Case No. 4,162, 

A deposition which has been altered to correct 
an error must be resworn to before it can be- 
filed. A deponent cannot confer upon another 
the power to alter a sworn paper. — In re Wal- 
ther. Case No. 17,126. 

§ 33. Suppression and retailing. 

Motion to suppress depositions for irregulari- 
ties is too late where not made until lapse of 
three years after filing. — Bank of Danville v. 
Travers, Case No. 886. 

Where a motion to suppress a deposition as- 
taken after publication had passed was not 
pressed ou coimsel's consenting to strike out 
certain interrogatories, Jield, that such a mo- 
tion would not prevail at final hearing.- Patten. 
V. Darling, Case No. 10,812. 

A motion to suppress depositions brings up the- 
regularity of an order directing them to be tak- 
en, as well as the competency of the witnesses 
examined, where the objection has not been 
waived. — Eslava v. Mazange's Adm'r, Case No. 
4,527. 

Deposition must be suppressed when it does- 
not affirmatively appear that the witness resided 
more than 100 miles from the place where the 
cause was to be tried. — Dunkle v. Worcester, 
Case No. 4,162. 

The fact that witness heard the interroga- 
tories in advance ^eld not a ground for sup- 
pressing the depositions. — Western Division of 
Western N. C. R. Co. v. Drew, Case No. 17,- 
434; Schutte v. Florida Cent. R. Co., Id. 

Where the examination of witnesses is made 
by counsel, and not by the examinei', the depo- 
sitions will be suppressed. — ^Western Division of 
Western N. 0. R. Co. v. Drew, Case No. 17,- 
434; Schutte v. Florida Cent. R. Co., Id. 
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Where depositions or affidavits are taken with 
notice in conformity to a special order, but 
when the opposite side was not able to confer 
with counsel and attend, they will be admitted, 
\vith the condition that the opposite party have 
time to take them over again and cross-examine 
the witnesses.— Aiken v. Bemis, Case No. 109. 

§ 34. Transmission and opening. 

A deposition taken under the act of congress 
which is written out by the party, and for- 
warded by him to the court, will be rejected. — 
Shankwiker v. Reading, Case No. 12,704. 

A deposition taken de bene esse under the 
judiciary act cannot be read in evidence where 
it is neither delivered to the court personally 
by the magistrate or by him sealed up and di- 
rected to the court.— Jones v. Neale, Case No. 
7,483. 

Where the name of the magistrate is written 
across the place where the envelope is sealed, 
it is sufficient evidence that the deposition was 
sealed up by him. — ^Thorp t. Orr, Case No. 
14,006. 

Directing the sealed deposition to "the 
judges" of the court is sufficient.— Thorp v. 
Orr, Case No. 14,000. 

Act Sept. 24, 1789, § 30, is not changed by 
Rev. St. § 865, in respect to the time when 
depositions de bene esse may be opened. — ^Unit- 
ed States V. Tilden, Case No. 16,520. 

Depositions de bene esse, taken under Rev. 
St. § 863, may be opened before trial by order 
of the court on motion against the objection of 
the other party. — United States v. Tilden, Case 
No. 16,520. 

Depositions opened out of court, and without 
the consent in writing of the opposite party, 
cannot be read in evidence. — ^The Roscius, Case 
No. 12,042. 

A commission opened before it came into the 
hands of the clerk will be set aside. — ^United 
States V. Price, Case No. 16,089. 

§ 35. Recording and filing depositions. 

A deposition in perpetuam, which has not 
been recorded according to the law of the state 
where it is taken, is not competent evidence in 
the courts of the United States.— Gould v. 
Gould, Case No. 5,637. 

A deposition left for several months in the 
hands of defendant's attorney, and not placed 
on file until the morning of the trial, cannot be 
read.— Livingston v. Pratt, Case No. 8,417. 

§ 36. WitlidraTving from file. 

In the absence of objection, and by leave of 
court, a dejKisition may be withdrawn from the 
files to procure an amendment of the magis- 
trate's certificate. — Leatherberry v. RadclifEe, 
Case No. 8,163. 

§ 37. 01} Sections and -waiver tliereof . 

Objections cannot be made to a deposition on 
a new trial where all objections were waived 
on the first trial. — ^Edmondson v. Barrell, Case 
No. 4,284. 

Objection to parts of depositions should be 
made before the final hearing, by motion to 
strike out. — Hitchcock v, Shoninger Melodeon 
Co., Case No. 6,537. 

If, upon the return of depositions, the oppo- 
site party except "to the caption as well as to 
the substance of them," he may specify his ob- 
jections at the hearing. — Walker v. Parker, 
Case No. 17,082. 

All formal objections to taking depositions 
must be indorsed on them before the trial. — 
Brooks T. Jenkins, Case No. 1,953. 

An objection to a deposition taken de bene 
esse, that it was not taken and returned ac- 
cording to law, held to apply to it as a deposi- 



tion in chief.— The Thomas and Henry v. Unit- 
ed States, Case No. 13,919. 

A party attending on the taking of deposi- 
tions will be presumed to have waived objec- 
tions to the competency of witnesses not raised 
at the time. But objections not known at the 
time may be raised on the reading of the depo- 
sition.— United States V. One Case of Hair Pen- 
cils, Case No. 15,924. 

The deposition is admissible where the ad- 
verse party appears, and cross-examines the 
witness, although notice of the taking was not 
given as required by Act Sept. 24, 1789, § 30. 
— Dinsmore v. Maroney, Case No. 3,920. 

Though a deposition be taken under a stipula- 
tion waiving "all objections as to the form and 
manner of taking," it must still be returned to 
court in all respects as provided by law. — Ldv- 
ingston v. Pratt, Case No. 8,417. 

A waiver of all objection to a deposition tak- 
en de bene esse does not impart any new char- 
acter to it, and does not make it a deposition in 
chief. — The Thomas and Henry v. United 
States, Case No. 13,919. 

Depositions sworn to, but not signed, by the 
witness may be read where the objection has 
been waived.— Ketland v. Bissett, Case No. 
7,742. 

A deposition read without objection will not 
afterwards be rejected because other deposi- 
tions, duly excepted to, were disallowed.— Evans 
V. Hettick, Case No. 4,562. 

An agreement to admit certain depositions 
Jield to extend to the final determination of the 
cause.— Hinde v. Vattier, Case No. 6,512, 

§ 38. TTse o£ depositions in evidence — In- 
ability of ivitness to attend. 

It must be shown that witness whose deposi- 
tion was taken de bene esse was served with 
subpoena, and is unable to attend. — Banert v. 
Day, Case No. 836; Penns v. Ingraham, Id. 
10,944; Read v. Bertrand, Id. 11,603; The 
Thomas and Henry v. United States, Id. 13,919. 

But if the deposition of a witness who is at- 
tending in court is read without objection, he 
may be examined in chief by the party who 
read his deposition. — ^Whitney v. Emmett, Case 
No. 17,585. 

What is a sufficient return to a subpoena to 
enable a party to read the deposition of the wit- 
ness taken de bene esse. — Jones v. Greenolds, 
Case No. 7,464. 

A certificate by the officer taking the deposi- 
tion, of the residence of the witness, and that 
it is over 100 miles from the place of trial, is 
sufficient to authorize the reading of the deposi- 
tion. — Merrill v. Dawson, Case No. 9,469; 
Leatherberry v. Radcliffe, Id. 8,163. 

A deposition taken in chief under a commis- 
sion may be read, unless the other party can 
prove that the witness is within reach of the 
process of the court. — ^Ridgeway v. Ghequier, 
Case No. 11,813. 

It is no objection to reading a deposition 
taken abroad that the witnesses had previously 
been examined and cross-examined under a com- 
mission in the United States.— Winthrop v. 
Union Ins. Co., Case No. 17,901. 

The deposition of a witness who is at the 
place where the court is held, if objected to, 
cannot be read if the witness be able to attend 
the court.— Weed v. Kellogg, Case No. 17,345. 

The deposition may still be read after the wit- 
ness has moved within 100 miles, unless the ob- 
jecting party shall show that such fact was 
known to the opposite party in time to have 
had the witness subpoenaed. — Russell v. Ashlev, 
Case No. 12,150. 

Deposition excluded in a trial at Philadelphia; 
it appearing that the witness generally lived in 
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his boat, but, when on land, stayed in Jersey 
'City,— less than 100 miles from the place of 
trial.— Hope v. Eastern Transp. Line, Case jSo. 
€,680. 

The deposition of a witness, who resides 300 
miles away, taken de bene esse, cannot be read, 
unless the witness was served with a subpoena, 
and it appears that, from some sufficient reason, 
he cannot attend.— Brown v. Galloway, Case 
No. 2,006. 

That a witness who lives in another state, 
more than 100 miles from the place of trial, has 
been in the city during the sessions of the court, 
is no objection to reading his deposition, where 
his presence was not known to the pariy.— Pet- 
tibone v. Derringer, Case No. 11,043. 

The circuit court of the District of Columbia 
will not permit a deposition taken de bene esse 
to be read, if the witness resides wil^m 100 
miles, although out of the District- Park v. 
Willis, Case No. 10,716. 

The deposition of a seafaring man cannot be 
read at the trial unless it appear that the. wit- 
ness has departed from the district.^Bowie t. 
Talbot, Case No. 1,732. 

^39, .^_ Diligence to procure attend- 
ance! 
A deposition cannot be read unless due dili- 
gence be first used to obtain the attendance of 
the witness at the trial or his evidence nn^er 
commission.— Bleecker v. Bond, Case ><o. 1,534; 
Pettibone v. Derringer, Id. 11,043. 

§ 40. -— EfiPect of failure to produce. 

A suppression of answers to questions in a 
deposition warrants finding that they were prej- 
udicial.— Beardsley T. Tappan, Case No. l,18Sa. 

§ 41. Use by adverse party. 

Taken and filed by one party may be read in 
evidence bv the other.- Andrews v. Graves, 
Case No. 376; Park v. Willis, Id. 10,716. 

A deposition taken by plaintiff cannot be read 
in evidence by defendant, where the testimony 
would not have been competent for defendant if 
the deposition had been taken on his part. — 
Reid V. Hodgson, Case No. 11,667. 

§ 42. Use in another action. 

The deposition of a deceased person taken in 
another cause mav be read as hearsay. — ^Banert 
V. Day, Case No. 836; Boudereau v. Mont- 
gomery, Id. 1,694; Joice v. Alexander, Id. 7,43o. 

Depositions taken in anothe^ case will not be 
excluded where the objecting party was the real 
party in interest in that case, the subject-matter 
was the same, and he then had opportunity to 
cross-examine. — ^McOormick v. Howard, Case 
No. 8,719. 

In a suit by 100 plaintiffs, depositions taken 
in a suit by 5 of them are not admissible.— 
Boudereau v. Montgomery, Case No. 1,694. 

The court may, upon application before trial, 
allow depositions taken in a suit between the 
same parties, for the same cause of action, in 
another court, to be filed as evidence. — Grun- 
ninger v. Philpot, Case No. 5,853. 

The objecting party should show affirmatively 
that there was mistake, misapprehension, or 
other good cause why they should not be re- 
ceived.— Grunninger T. Philpot, Case No. 5,853. 

§ 43. __ "WiChdrawing from evidence. 

A deposition, after having been read, may be 
waived and withdrawn by party offering it- 
Bank of Washington v. Walker, Case No. 956. 

DEPOSITS. 

As payment, see "Payment," § 1. 
In bank, see "Bankruptcy," § 190; "Banks and 
Banking," §§ 8, 9. 
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DEPOSITS IN COURT. 

§ 1, When deposit may bo made. § 2, Care and 
custody. 

In admiralty, see "Admiralty," § 66. 

§ 1. "WTien deposit may be made. 

Money in conteoversy, held by a nominal party 
solely as trustee for another person not a party 
to the record, may be ordered to be paid mto 
court at liie instance of the party in interest. — 
Nusbaum v. Emery, Case No. 10,381. 

Where the holder of money, being an officer 
of the government, had ceased to be such dur- 
ing the pendency of the suit, the court should 
order the money to be paid into court.- Nus- 
baum V. Emery, Case No. 10,381. 

Subcharterer will be allowed to pay freight 
moneys into court to abide decision of contest 
between owner and charterer as to claim for 
demurrage in which he is not interested.— Copp 
V. De Castro & Donner Sugar-Refining Co., 
Case No. 3,215. 

%Z. Care and custody. 

Under the act of April 18, 1814, requiring 
moneys received by court officers to be depos- 
ited in bank, the court may require officers to 
pay moneys received by them into court, to be 
deposited in bank by the clerk.— The Laurens, 
Case No. 8,122. 

DEPUTIES. 

See 'T)istriet and Prosecuting Attorneys," § 4; 
"Officers," § 3; "Sheriffs and Constables," 
§. 9; "United States Marshals," §§ 3-7. 

Postmasters, see "Post Office," § 3. 

DESCENT AND DISTRIBUTION. 

§ 1, Property subject to inlieritance. § 2, Persons 
entitled and their respective shares. § 3, Rights and 
liabilities of heirs and distributees— Nature and es- 
tablishment of rights in general. § 4, Debts of in- 
testate and incumbrances on property. 

See, also, "Curtesy"; "Dower"; "Executors 
and Administrators"; "Husband and Wife." 

Competency of legatees and distributees as wit- 
nesses, see "Witnesses," § 40. 

Inheritance and transfer taxes, see "Taxation," 
§ 19. 

Legacy and succession taxes, see "Internal Rev- 
enue," § 21. 

Removal of proceedings to federal court, see 
"Removal of Causes," § 2. 

Right of aliens, see "Aliens," § 3. 
— of adopted child, see "Adoption." 



§ 1. Property subject to inberitance. 

In Massachusetts, reversions and remainders 
after life estates vested by descent in the intes- 
tate pass to his heirs, without any regard to the- 
ancestor from whom inherited, in the same man- 
ner as estates in possession. — Cook v. Btam- 
mond. Case No. 3,159. 

The common law in such case is different, 
and gives the estate in reversion to the heir of 
the first purchaser or reversioner, who is heir 
at the time when the life estate expires, — Cook 
V. Hammond, Case No. 3,159. 

Where a contract for the sale of land is void, 
or cannot be enforced by reason of laches on 
the part of the vendee, the land will descend to 
the heirs of the vendor.— McKay v, Carrington, 
Case No. 8,841. 
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§ 2, Persons entitled suid tlieir respec- 
tive shares. 

A father is of the blood of his daughter, within 
the meaning of the Rhode Island statute of de- 
scents limiting the descent of ancestral estates 
to those of the blood of the person -from whom 
the estate came to the intestate, if any such 
there be— Cole v. Batley, Case No. 2,977. 

Under Act Mass. 1783, e. 36, the eldest son 
took a double portion in remainders and rever-! 
sions as well as in estates in possession. — Cooli 
V. Hammond, Case No. 3,159. i 

In Hhode Island, the maternal grandfather 
of the intestate takes an estate which descend- 
ed to the intestate from her mother, to the ex- 
clusion of uncles and aunts of the intestate who; 
were brothers and sisters of her mother. — Colei 
V. Batley, Case No. 2,977. 

Second cousins 7ielc[ entitled to share with 
first cousins in the ancestral property of -an in- 
testate. Laws R. I. 18S2, p. 222.— Dester t. 
Dexter, Case JSTo. 3,860. 

Under the statute of descents of Rhode Island 
of 1822, brothers and sisters of the half blood 
inherit equally with those of the whole blood.j 
— Gardner v. Collins, Case No. 5,223. 

In the case of the death of one of two ille- 
gitimate children, unmarried and without issue, 
the mother being also dead, his property de- 
scends to the brother, under the Illinois stat- 
ute of wills. — ^Rogers t. Weller, Case No. 12,- 
022. 

"Next of kin to the mother," in such statute, 
includes illegitimate as well as legitimate chil- 
dren. — ^Rogers v. Weller, Case No. 12,022. 

"Children," as used in such statute, is not 
confined to children born in lawful wedlock. — 
Rogers v. Weller, Case No, 12,022. 

The right of the wife to a distributive share 
of her husband's personal estate is absolute, 
and she does not forfeit it by her conduct, how- 
ever unworthy. 1 Rev. Code Va. c. 104, §29. 
— Stegall V. Stegall, Case No. 13,351. 

Where a sale of land is set aside, and the 
money directed to be paid to the administrator 
or the purchaser, to be distributed as assets, 
the second husband of the widow of tlie pur- 
chaser is entitled as disti-ibutee to his deceased 
wife's third.— United States v. Baker, Case No. 
14,503. 

§3. Riglits and liabilities o£ heirs ajid 
distributees — Hature and estab- 
lisbment of rig:lxts in general. 

A woman claiming an ^tate as widow and 
heir at law, must give other proof than her 
mere statement where her right is contested. — 
Amory v, Amory, Case No. 335. 

The Rhode Island statutes elf 1768 and 1S22 
respecting estates of persons dying without 
known heirs or representatives in the United 
States, apply to undivided interests in an es- 
tate.— Stevens v. Ruggleg, Case No. 13,408. 

Where an intestate is much indebted at the 
time or his decease, an -agreement among dis- 
tributees that no administration shall be taken, 
and that one of them, who was the apparent 
owner of the property at the death ol the in- 
testate, shall continue to hold and manage the 
estate for the benefit of all, "will not be en- 
forced in equity, as such agreement tends to 
defraud creditors and is against public policy, 
and is inconsistent with the statute of Rhode 
Island (Pub. Laws, p. 239, § 2), which provides 
for the just and orderly settlement of intestate 
estate. — ^AUen v. Simons, Case No. 237. 

As to sales of real estate of an intestate for 
the purpose of distribution in the District of 
Columbia, and the powers of the circuit court 
and commissioners, see Shaw y. Shaw, Case 
No. 12,724; Hastings v. Granberry, Id. 6,200. 



The share of a distributee who purchases at 
a sale of the intestate's realty may be applied' 
to make good a loss on the sale caused by his- 
delinquency.— Shaw v. Shaw, Case No. 12,724. 

One heir or nest of kin suing for a distribu- 
tive share of .an estate must make the o'ther 
heirs or nest of kin parties, or show that they 
are within some exception to the rule requiring 
all persons materially interested to be made par- 
ties.— West v. Randall, Case No. 17,424. 

In a suit by one or more heirs to recover as- 
sets, another heir and distributee is a proper 
party, but is not indispensable whenever the 
court can proceed and do justice to the parties- 
before it without injury to the absent person. 
— Van Bokkelen v. Cook, Case No. 16,831. 

In a suit by one of the next of kin to obtain 
a distribution of property, the executor or ad- 
tninistrator of a deceased next of kin, and not 
his devisee or heirs, must be made a party. — 
Wisner v. Odgen, Case No. 17,914; Alston v. 
Cohen, Id. 265. See, also, West v. RandaiU 
Case No, 17,424. 

In a suit to obtain the distribution of prop- 
erty which came into the hands of the admin- 
istrator of an executor, where plaintiffs claimed 
as heirs at law and next of kin of testator, the 
legal representative of the testator is not a nec- 
essary party.— Wisner v. Odgen, Case No. 17,- 
914. 

Heirs must bring their action under the limi- 
tation act of Kentucky of 1809 within tO years 
after the decease of their ancestor, if at the 
time of the decease there be adverse possession. 
— Lewis T. Marshall, Case No. 8,327. 

On a decree of distribution, complainants, re- 
siding in France, required to give refunding 
bonds with security, pursuant to Act Pa. 1794, 
concerning intestate estates. — Harman v. Har- 
man, Case No. 6,071, 

§ 4. Debts o£ intestate and inenmbran- 
ces on property. 

One-half of the real estate of testator, in 
Virginia, field liable for his debts, though not 
charged by the will. — Prime v. McRea. Cases 
Nos. 11,422, 11,423. 

A foreign bill of exchange protested does not 
bind the heir of the drawer. — ^Alston v. Mun- 
ford, Case No. 267. 

Heir is not liable to judgment creditor of 
his ancestor for profits received before filing 
bill. — Alston v. Slunford, Case No. 267. 

Ab against creditors of the ancestor, land sold 
by the heir is to be charged to him at its value 
at the time he sold it. — Gibson v. Williams, 
Case No. 5,403. 

Land which descended to the heir is deemed 
to have been purchased by him to the extent of 
debts of the ancestor paid by him. — Gibson v. 
Williams, Case No. 5,403. 

A Connecticut court cannot enforce payment 
of a debt from personal estate previously dis- 
tributed. — ^Davis T. Van Sands, Case No. 3,655. 

The heir is liable, to the extent of assets 
received from his ancestor, for the contracts or 
liabilities of the ancestor, and suit may be main- 
tained against him after the administration of 
the estate is closed, where the claims subse- 
quently accrued. — Payson v. Hadduck, Case No. 
10,862. 

An administrator who has distributed per- 
sonalty by order of the probate court may bring 
a bill in equity to compel the distributees to 
contribute to payment of a newly-accrued debt; 
or the creditor who has obtained judgment for 
such debt may himself bring such bill. — Davis 
V. Van Sands, Case No. 3,655. 

If the heir, in an action against him on the 
bond of his ancestor, plead nothing by descent 
or devise, and it be found against him, judg- 
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ment shall be de Bonis proprlis,— Hamilton v. 
Sinims, Case No. 5,990. 

The purchaser from the heir may plead, in the 
name of the heir, to a sci. fa. fox execution 
against the lands of the deceased,, that the ^- 
^eutor had assets.— Hamiltoa v. Jones, Case No. 
5,983. 

Where the personal funds of a decedent's 
-estate have passed into other hands than those 
of his legal personal representative; a bond, 
■creditor may proceed to subject the realty to 
payment.— Corbet v. Johnson, Case >.o. 3,21b. 

Creditors must exhaust the personal estate be- 
fore they can resort to the lands, in cqmty> 
■n^hether they were cliarged by will or by bond. 
— Garnett v. Macon, Case No. 5,245.' 

And, in such case, a decree against the esecu- 
■tor is not conclusive, but prima facie evidence 
only against the heir or devisee.— Garnett v. 
JIacon, Case No. 5,245. 

In a suit to charge real estate of an intestate 
for deficiency of personal assets,, the answer of 
the administrator, and his accounts- settled, are 
prima facie evidence against the other defend- 
«.nts, who are without personal knowledge. — 
Hayman v. Keally, Case No. 6,265. 

Where a sale of decedent's lands to pay debts 
Is set aside upon a bUl of review, and a decree 
-of restitution obtained, the heirs are entitled, 
to an account, and a discovery of profits^ 
Ritchie v. Bank of United States, Case No. U;- 
-863. 

Heirs of deceased debtor not iiermitted to 
have rents and profits of realty until the sale' 
to pav debts.— Bank of United States v. Peter, 
Case 'No. 933- 

Proceedings to sell real estate to pay intes- 
tate's debts, presumed authorized after 48 
years. — ^Allen v. Lyons, Case No. 227. 

See, also, "Covenants," § 3. 

DESCRIPTION. 

Names of individuals, see "Names." 

Of devisees or legatees in will, see "Wills," 

§§ 8, 28. 
Of parties, see "Parties," § 3. 
Of property conveyed, see "Boundaries," §§ 1- 

4; "Deeds," § 10. 

devised or bequeathed, see "Wills," §,30; 

mortgaged, see "Chattel Mortgages,"' §- 13; 

"Mortgages," § 10; "Railroads," § 36. 

DESERtlONi 

Of vessel by seamen, see "Seamen," §| G4-69. 

DESIGNS. 

•Cdpyright, see "Copyrights," § H, 
Patents for, see "Patents." 

DETECTIVES. 

-§ 1. CoiupeiLsation. 

A detective employed by a town, to- ascertain 
what individuals composed a, mob that destroyed 
property for which the towp- was liable may 
recover compensation, with interest from- the 
time of his demand. — Sargent v. Inhabitants of 
Bristol, Case No. 12,363> 

DETINUE. 



§ 1, Nature o£ remedy. § 
and defenses, § 3, Pleading. 



2, Grounds ^ of acUon 
§ 4, New trial. 



See, also, "Replevin." 

Survival of action, see "Abatement and Revi- 
val," § 5. 



§ 1. Nature- o£ remedy. 

Detinue is an action lin Jtorra ex- contractu, and 
not ex delicto.— Maynadier v. Duff, Case No. 
9,349. 

§ 2. Groiuids. o£ aotion. and def ensesv 

Detinue wilMie for. a slave, although, defend- 
ant obtained, possession tortiously^— Bernard v. 
Herbert, Case No. 1,347, 

Detinue lies, against a person who has quit- 
ted the possession ot property prior to the in- 
stitution of suit. — ^^oodrufl! v. Bentley, Case 
No. 17,986a. 

A legal eviction or return of' the property be- 
fore suit will bar the action.^WoodrufE v. Bent- 
ley, Case No. 17,9S6a. 

§ 3. Pleading. 

Notwithstanding- the artificial words of a dec- 
laration in detinue, if the action be grounded 
on a tortious seizure, by the defendant of the 
property mentioned, it will not be held, con- 
trary to the fact, an action, on contract. — Elgee's 
Adm'r v. Lovell. Case No. 4,344. 

§ 4. New triaL 

In- detinue, , a- new trial will not be granted 
because the damages are excessive, as defend- 
ant may discharge the judgment by restoring 
the property.— Mirick y. Hemphill, Case No. 9,- 
647a. 

DEVJATIDNi 

Of vessel, see "Insurance," §§ 71, 72; "Ship- 
ping," § 166. 

DEVISES. 

See "Charities"; "WiUs." 

DIllATORY PLEAS. 

See "Pleading," §§ 22, 30, 31 

DIRECTING VERDICT. 

In civil actions, see "Trial;"' § 15. 

DISABILITIES. 

Effect on limitation, see "Limitation of" Ac- 
tions," § 11. 

Paiticular classes^ of, persons. 
See "Aliens,? §§:■ 1-4; "Infants"; "Insane- Per- 
sons?'; "Sllives.!* 
Married womeui see "Husband and Wife;" § 4. 



disbarment: 

Of attorney, see "Attorney and Client," § 1. 



DJSCHARGE 

From employment, see "Seamen," §§ 42-48, 88, 

93. 
-impi:isonment,' see "Arrest," §§ 10, 11; 

"Criminar Law,"' §< 81; "Execution," §/. 25; 

"Habeas Corpus;" § 12. 
indebtedness, see "Accord and. Satisfaction''; 

"Bankruptcy,"' §§ 537-639;, "Compositipns 

with- Creditors"; "Compromise and Settlement"; 

"Insolvency," §§, 2-4, 13-16; "Payment,"' §a 

15, 16; "Release.'^ 

service as juror.- see "Jury," §; 12. 

lu' bankruptcy, see "Bankruptcy," §§ip37-639i 
In insolvency, see "Insolvency," §§■ 2-4, 13—16. 
01 assignee in bankruptcy, see "Bankruptcy/' 

§ 465. 
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Of executor or administrator, see "Executors and 

Administrators," §§ 7, 77. 
Of guarantor, see "Guaranty,'" §§ 7-9. 
Of indorser of commercial paper, see "Bills and 

Notes," §§ 42, 43, SO. 
Of judgment, see "Judgment," §§ 75-78. 
Of Hen, see ^'Maritime Liens," §§ 34^8. 

for freight, see "Shipping," § 189. 

of judgment, see "Judgment," § 61. 

Of prisoner, see "Arrest," §§ 10, 11; "Criminal 
Law." § 81; "Habeas Corpus," § 12. 

Of sureties, see "Bail," § 10; "Post Office," § 
7; "Principal and Suret.v," g§ 4-10. 

On habeas corpus, see "Habeas Corpus," § 12. 



DISCLAIMER. 

Affecting claim to patent, see "Patents," §§ 115- 

120. 
Of estate, see "Remainders." 

DISCONTINUANCE. 

See "Dismissal and Nonsuit." 
Of proceedings in admiralty, see "Admiralty," § 
49. 

DISCOUNT. 

By bank, see "Banks and Banking," § 11. 
Exchange, see "Banks and Banking," § 12; 
"Bills and Notes," §§ 16, 105. 

DISCOVERY. 

§ 1, Nature and remedy in equity in general. § 2, 
Right to maintain bill. § 3, Against wliom bill will 
lie. § 4, Pleading. 5, Incidental relief. § 6, De- 
cree. § 7, Costs. § 8, Production and inspection of 
writings. § 9, Discovery under statutory provisions. 

See, also, "Creditors' Suit." 
In suits for infringement of copyright, see "Copy- 
rights," § 45. 
of patents, see "Patents," § 212. 

§ 1, Nature of remedy in ecLuity in gen- 
eral. 

There cannot be concurrent jurisdiction at law 
and in equity where the right and remedy are 
the same, but equity may proceed in aid of the 
remedy at law by a bill of discovery. — ^Baker v. 
Biddle, Case No. 764. 

Where the aid of a court of chancery is in- 
dispensable to obtain discovery of the important 
facts in the case, an application for relief can 
be sustained in connection with such discovery 
in the federal circuit court, notwithstanding sec- 
tion 16 of the judiciary act. — Warner v. Daniels, 
Case No. 17,181. 

The theory and basis of a bill of discovery in 
equity, in aid of a defense in another suit, is 
that the court In which such other suit is pend- 
ing has no means of compelling a discovery from 
the plaintiff therein of facts material to the de- 
fense.— Heath V. Erife By. Co., Case No. 6,307. 

A bill for the discovery of assets lies in equity, 
notwithstanding the remedy at law. — ^Pratt v, 
Northam, Case No. 11,376. 

There is a distinction between a bill for dis- 
coverv merely and one for discovery and re- 
lief.— Bell T. Pomeroy, Case No. 1,263. 

§ 2. E-igTit to maintain bill. 

Bill does not lie if plaintiff has knowledge or 
means of proof, or the same means as defend- 
ant.— Baker V. Biddle, Case No. 764. 

It is no sufficient answer to a bill of discoveiy 
that the facts can be proved by another, who is 
interested. — Bell v. Pomeroy, Case No. 1,263. 

A plea to a bill of discovery presenting the 
issue as to who is best acquainted with the facts 



of the ease is not good. — ^Bell v. Pomeroy, Case 
No. 1,263. 

Discovery will not be granted in aid of a suit 
at law not in the proper form of remedy. — ^At- 
will v. Ferrett, Case No. 640. 

Defendant cannot be" compelled to make a dis- 
covery to a bill seeking to enforce a penalty. — 
Atwill V. Ferrett, Case No. 640. 

But this is not the rule where the bill re- 
linquishes all claim to the penalty. — Finch v. 
Rikeman, Case No. 4,788. 

Defendant cannot be compelled to make dis- 
covery to a bill seeking to enforce forfeitures. — 
Atwill V. Ferrett, Case No. 610; United States 
V. Twenty-Eight Packages of Pins, Id. 16,561. 

A bill in equity, although it charge a felony, 
may be sustained by proof; but the defemlant 
is not bound to make a discovery thereof. — Ocean 
Ins. Co. V. Fields, Case No. 10,406. 

Defendants cannot be compelled to answer 
whether, upon a note being sent to them to be 
signed, they did not substitute a note for the 
same amount, dated on Sunday, as this would 
subject them to a penalty for violating the Sab- 
bath.— Stewart V. Drasha, Case No. 13,424. 

If evidence of defendant's title furnishes evi- 
dence of the complainant's, the latter may com- 
pel a discovery of it. — Gaines v. Mausseaus, Case 
No. 5,176. 

The fact that in Louisiana titles are registered 
in a public office does not affect complainant's 
right to call for such discovery. — Gaines v. Maus- 
seaus, Case No. 5,176. 

A plaintiff who, on a rule to show his cause 
of action, files a positive affidavit, will not be 
required to submit to examination under oath 
at court, where there is no ground for suspicion 
that the debt was not due.— Champion v. Ross, 
Case No. 2,585. 

Where, after goods are selected, inventoried, 
and set apart under an agreement in payment 
of a creditor's claim, other creditors come in 
with the consent of the debtor, and take the 
whole stock, the former creditors may maintain 
a bill for discovery for the inventory to enable 
lliem to support their action at law for the goods. 
—Walker v. Wanton, Case No. 17,090. 

When an execution has been issued, and no 
property found on which to levy, the judgment 
creditor is entitled to the aid of a court of 
equity to discover and apply the debtor's prop- 
erty to the payment of the judgment. — ^^'^ard v. 
Chamberlain, Case No. 17,152. 

Where several^ persons are liable for the same 
debt, each one is entitled to know the amount 
which the creditor has received, and for such 
purpose the creditor may be cited to a discovery. 
— Molyneaux v. Marsh, Case No. 9,703. 

Defendant, after judgment in ejectment and 
new trial allowed, cannot file a bill for discovery 
whether the conveyance to plaintiff was not 
merely colorable, and made in order to give the 
court jurisdiction. — Richardson v. Mattison, Case 
No. 11,790. 

§ 3. Against -wlioiu "bill will lie. 

A bill of discovery will lie against a corpo- 
ration. — ^Vaughan v. East Tennessee V. & 6. R. 
Co., Case No. 16,898. 

§4:. Pleading. 

A bill of discovery in aid of an action at 
law should aver the materiality of the facts. — 
Bell V. Pomeroy, Case No. 1,263; Markey v. 
Mutual Ben. Life Ins. Co., Id. 9,091; A'aughan 
V. Central Pac. E. Co., Id, 16,897. 

Such bill should also aver that the discovery 
of the facts by defendant is indispensable as- 
proof.— Bell v. Pomeroy, Case No. 1,263; 
Vaughan v. Central Pac. R. Co., Id. 16,897, 

A bill for a discovery in aid of a suit at law 
should allege that the court of law in whicli 
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the case is pending ,. „ „ 

ery.— Jlarliey v. Mutual Ben. Life Ins. Co., Case 
Xo. 9,091. 

A bill of discovery must set forth a title suffi- 
cient to support or defend a suit, and pray a 
discovery pertinent thereto; and, where it can- 
not be sustained as a bill of discovery, it can- 
not be retained for the purpose of relief, unless 
it makes an independent case.— Young v. Colt, 
Case No. 18,155. 

A cross bill for discovery charging that plain- 
tifiE was a nominal one, and that the real plain- 
tiff was a citizen of the same state with de- 
fendant, filed after the original bill was set for 
hearing, on information subsequently obtained, 
must be answered before the original suit is 
heard.— Young v. Pott, Case No. 18,172. 

§ 5. Incidental relief. 

On a bill for discovery and other equitable 
relief, where plaintiffs ultimate .object is to 
obtain damages, proper relief in damages will 
be given after discovery is granted.— Magic Ruf- 
fle Co. v. Elm City Co., Case No. 8,950. 

The fact that plaintiff is entitled to the dis- 
covery prayed does not necessarily entitle him 
also to an account.— Magic Ruffle Co. v. Ehn 
City Co., Case No. 8,950. 

§ 6. Decree. , „, , 

If relief not incidental to discovery, bill does 
not give power to make final decree where an- 
swer discloses nothing, or denies all equity.— 
Baker v. Biddle, Case No. 764. 

§7. Costs. 

Where several persons are liable for the same 
debt, and the creditor is cited to a discovery to 
ascertain the amount which he has received, 
and he refuses to make the disclosure, he will 
be liable to the costs of the bill of discovery.- 
Molyneaus v. Marsh, Case No. 9,703. 

§ 8, Prodnctioii and inspection of •writ- 
ings. 

Plaintiff is not entitled to the producfaon of a 
book which his bill does not in any way call for 
or show to be material.— Bobbins v. Davis, Case 
No. 11,880. 

Plaintiff may require the jtroduction, for his 
inspection and use in tiie suit, of documents in 
defendant's possession referred to in the an- 
swer, without being set forth in full, and ma- 
terial to his case.— Bobbins v. Davis, Case No. 
11,880. 

Plaintiff is not entitled to the production of 
papers to which no allusion is made in the an- 
swer, though referred to in the bill. Plaintiff's 
remedy is to except to the answer. — ^Bobbins v. 
Davis, Case No. 11,880. 

Where the answer sets forth extracts from 
defendant's books, with the averment that they 
embrace everything in the books that relates to 
the subject-matter of the suit, plaintiff cannot, 
on a suggestion that such extracts are garbled 
or liable to suspicion, entitle himself to a gen- 
eral inspection of the books of defendant relat- 
ing to other matters.^Bobbins v. Davis, Case 
No. 11,880. 

Plaintiff is entitled to the production for in- 
spection of the books referred to, but defendant 
may seal up the parts not relating to the sub- 
ject-matter of the suit, and the inspection must 
take place under the supervision of an officer 
of the court.— Bobbins v. Davis, Case No. 11,- 
880. 

§ 9, Discovery iinder statntory provi- 
sions. 
To obtain a discovery under Act Sept. 24, 
1789, § 15, it is only requisite that the cause 
should be at issue, and that the court should 
be satisfied that the evidence will be pertinent 
to such issue, and that the discovery would be 
decreed in equity.— Jacques T. Collins, Case No. 
7,167. 



A notice of the time and place of making the 
application and a plain designation of the docu- 
ments sought for are sufficient. — Jacques v. Col- 
lins, Case No. 7,167. 

Defendant may be required to produce books 
and papers before trial for plaintiff's inspection. 
-Central Bank v. Tayloe, Case No. 2,548. 

Plaintiff's attorney will not be compelled to 
furnish a sworn statement of the residence, oc- 
cupation, and present address of plaintiff, after 
the cause has been set down for trial. — Corbett 
V. Gibson, Case No. 3,222. 

After a verdict at law, plaintiff may maintain 
a bill in equity for a discovery as to usury in 
the contract on which the verdict was founded. 
Act Va. Nov. 23, 1796.— Swann v. Brown, Case 
No. 13,673. 

DISCRETION OF COURT. 

Beview in civil actions, see "Appeal and Error," 
§ 33. 

DISMISSAL AND NONSUIT. 

§ 1, Voluntary— :Time of taking nonsuit. § 2, 

Effect. § 3, Involuntary— Grounds. § 4, Leave 

of court. § 5, Effect. § 6, Reinstatement. 

At trial, see "Trial," § 14, 
Costs on, see "Costs," § 4. 

Dismissal of particular actions or proceedings. 

Cause removed from state court, see "Removal 
of Causes," §§ 51-54. 

In admiralty, see "Admiralty," §§ 49, 97, 99. 

In bankruptcy, see "Bankruptcy," § 129. 

In equiiy, see "Equity," §§ 97, 98, 101. 

Of appeal, see "Appeal and Error," § 25; "Ad- 
miralty," § 125; "Bankruptcy," § 692. 

§ 1. Voluntary— Time of taking nonsuit. 

A court of the United States is not empowered 
to grant a nonsuit in a case where evidence has 
been taken.— Boucicault v. Fox, Case No. 1,691; 
Folger V. The Robert- G. Shaw, Id. 4,899. 

In replevin, the court will not order a non 
pros, on defendant's motion after the jury is 
sworn.— Walker v. Hunter, Case No. 17,072. 

After the court has §iven its decision on a 
plea of nul tiel record, it is too late to take a 
nonsuit.— Stewart v. Gray, Case No. 13,428a. 

§2, — EfBeet. 

A voluntary discontinuance by plaintiff will 
not prevent another suit.— Bingham v. Wilkins, 
Case No. 1,416; Hoffman v. Porter, Id. 6,577; 
Holmes v. The Lodemia, Id. 6,642; Jay v. Almy, 
Id. 7,236. 

§3, Involuntary— Grounds, 

Want of proper averments in declaration can- 
not be made ground of nonsuit. — ^Bas v. Steel, 
Case No. 1,087. 

Defendant is not entitled to nonsuit the plain- 
tiff for not producing papers as noticed without 
first obtaining an order.— -Dunham v. Riley, Case 
No. 4,155. 

Where no declaration or plea has been filed, a 
rule to try or non pros, cannot be enforced. — 
Sulivan v. Browne, Case No. 13,593. 

If the bill be found to be erroneous, after the 
jury to try the case are impaneled, the plaintiff 
will have to suffer a nonsuit— ^Williams v. Sin- 
clair, Case No. 17,737. 

Where the case is submitted upon the bill and 
answer, tiie answer must be taken as true, and 
where it denies the case made by the bill the 
bill must be dismissed. — ^United States v. Scott, 
Case No. 16,242. 
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"Where, in Virginia, defendant pleads the gen- 
■ 'ral issue, and demurs, and plaintiff joins issue 
only on the plea, he will be nonsuited. — ^Furniss 
V. Ellis, Case Xo. 5,162. 

An error in the original capias is no ground 
of dismissal where a correct alias capias has 
been served.— Scull t. Kuyliendall, Case Xo. 12,- 
5T0b. 

To entitle plaintiff to file a common appear- 
ance for defendant under Act Pa. March 20, 
1T24, the summons must have been served 10 
days before the return day. But, if not so 
served the writ is not to be dismissed, but plain- 
tiff must proceed regularly to enforce an ap- 
pearance.— Smith T. Bohn, Case Xo. 13,015. 

After defendant in ejectment has appeared 
and entered into the common rule, he may rule 
plaintiff to proceed to trial or be non pros'd, al- 
though the declaration has not been changed so 
as to bring in the real defendant.— Hurst t. 
Ker, Case Xo. 6,935. 

§ 4. . Leave of court. 

A discontinuance will be entered withont leave 
of court unless defendant interfere on tlie 
jjround that the discontinuance is oppressive. — 
Yeatman v. Henderson, Case Xo. 18,132. 

§ 5. Effect. 

Suit dismissed for want of prosecution is no 
bar. — ^American Diamond Bock Boring Co. v. 
Sheldon, Case Xo. 296. 

§ 6. ■ ■ ■ S,einstateiaent. 

A nonsuit will be set aside, in the discretion 
of the court, where justice requires it; and if 
there has been surprise, or the plaintiff has 
equity, the nonsuit will be set aside.— Williams 
V. Sinclair, Case Xo. 17,737. 

If a cause, be non pros'd and not reinstated at 
the same term, it cannot be reinstated at a sub- 
sequent term, but is discontinued.— Biggs v. 
■Chester, Case No. 11,823. 

Causes which were non pros'd at the preceding 
term were reinstated upon the attorney stating 
that he was confined to bed by sickness in the 
country, and was unable to attend or to write. 
— Memorandum, Case Xo.' 9,410. 

The court will not at a subsequent term, re- 
instate a cause which has been non pros'd for 
want of security for costs. — Lindsay v. Twining, 
Case Xo. 8,367. 

The court will, on affidavit, reinstate a cause 
Tion pros'd on a rule for security for costs 
^-here plaintiff's attorney died in the mean- 
time, and no rule was served on him to employ 
new coimsel.— Cook v, Beall, Case Xo. 3,153. 

The court will not, at a subsequent term, re- 
instate an action of replevin which has been 
non pros'd at a preceding term upon a rule to 
declare.— McDaniel v. Fish, Case No. 8,744. 

An action of replevin discontinued at a pre- 
vious term will not be reinstated. — ^Xicholls v. 
Hazel, Case No. 10,230. 

Suit lieldr discontinued by nonappearance of 
defendant at the return of the writ, through 
neglect of his attorney, and reinstatement not 
allowed.— Mitchell v. Wilson, Case Xo. 9,671: 
Thompson v. Wells, Id. 13,980. 

An action, discontinued at a preceding term 
^or want of appearance of defendant, will not 
lie reinstated unless the omission was by neg- 
lect of the clerk.— French v. Venable, Case Xo. 
5,105; McCleod v. Gloyd, Id. 8,697; McDermott 
V. Naylor, Id. 8,747; Sherburne v. King, Id. 
12,759; Williamson v. Bryan, Id. 17,751. 



DISORDERLY CONDUCT. 

;See "Breach of the Peace"; "Disturbance of 
Public Assemblage." 



DISORDERLY HOUSE. 



§ 1, What constitutes an offense. § 2, Indictment, 
g 3, Evidence. 

§ Z. What eoastittttes an offense. 

A house kept for the meeting of men and 
women for illegal and obscene purposes, or for 
the purpose of enticing young girls there for de- 
bauchery, is a disorderly house.— United States 
V. Gray, Case No. 15,251. 

The practice of selling spix'ituous liquors pub- 
licly to negroes assembled in considerable num- 
bers, to be drunk in or about the house, on 
Sunday, is keeping a disorderly house. — United 
States V. Lindsay, Case No. 15,002; Same v. 
Coulter, Id. 14,875; Same v. Prout, Id. 16,093. 

A person who keeps a barroom open on all 
days and at all hours for the promiscuous sale 
of liquors is guilty of keeping a disorderlv 
house.— United States v. Bede. Case Xo. 14,- 
558; Same v. Beuner, Id. 14,569; Same v. Co- 
Imnbus, Id. 14,841. 

§ 2. Indictment. 

Sufficiency of indictment for keeping disorder- 
ly house.— United States v. Columbus, Case No. 
14,841. 

The name of a prosecutor must be indorsed 
on an indictment for keeping a bawdvhouse. — 
United States v. Bawlinson, Case Xo. 16,123. 

The time laid in the indictment is not mate- 
rial if before the indictment is found.— United 
States V. Bureh, Case Xo. 14,683. 

§ 3. Svidence. 

Upon an indictment for keeping a disorderly 
house and a bawdyhouse the United States can- 
not give evidence of the general character of 
defendant.— United States v. Warner, Case No. 
16,042; Same v. Nailor, Id. 15,853; Same v. 
Jourdine, Id. 15,499. 

Nor of the general reputation of the house.— 
United States v. Rollinson. Case No. 16,191; 
Same v. Jourdine, Id. 15,499, overruling United 
States V. Gray, Case No. 15,251. 

Under an indictment for keeping a disorderly 
house, charging that defendant suffered persons 
of ill fame to come together, evidence of the 
general reputation of such persons is admissible. 
—United States y. Stevens, Case No. 16,391; 
Same v. McDowell, Id. 15,671. 

Facts from which the jury may find defend- 
ant guilty of keeping a disorderly' house.— Unit- 
ed States T. Elder, Case No. 15,039. 

DISSOLUTION. 

Of attachment, see "Attachments," § 14. 

Of corporation, see "Banks and Banking," §§ 7, 

23; "Corporations," §§ 69-75; "Municipal 

Corporations," § 4. 
Of injunction, see "Bankruptcy," §§ 153, 512; 

"Injunction,*' §§ 25-34; "Patents." § 249. 
Of partnership, see "Partnership," §§ 50-53, 59. 



DISTRESS. 

For rent, see "Landlord and Tenant," § 11. 
To doliect taxes, see "Internal Revenue," § 18. 

DISTRIBUTION. 

Assets of partnership on dissolution, see "Part- 
nership," g 52. 

Estate of decedent, see "Descent and Distribu- 
tion"; "Executors and Administrators," §§ 
3S-36, 40. 

of insolvent, see "Executors and Adminis- 



trators," g 40; "Insolvency." § 13. 
Penalties, sec "Customs Duties," § 122. 
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Proceeds in admiralty, see "Admiralty," § 111; 
"ilaritime Liens/' §§ G2-64; "Salvage," §§ 
72, 74; "Shipping," § 255. 

in bankruptcy, see "Bankruptcy," §§ 309, 

308-450, 49», 504. 

of foreclosure sale, see "^Mortgages," §§^ 

27, 41; "Railroads," § 52. 

of forfeitures, see "Customs jDuties/* § 

lOS; "Forfeitures," § 14; "Internal Rev- 
enue," § 88; "War," § 23. 

of prize property, see "War," §§ 72-78. 

of property fraudulently conveyed, see 

"Fraudulent Conveyances," § 35. 

Proceeds of sale of goods seized, see "Customs 



Duties," § 108. 
— on execution, see 



'Execution," § 20. 



DISTRICT AWD PROSECUTING AT- 
TORWEYS. 

§ 1, Powers and duties. § 2, Rights and liabiliUes. 
§ 3, Compensation. § 4, Deputies and assistants. 

Powers and duties as to grand jury, see "Grand 
Jury/' § 5. 

§ 1. Poiv^ers and dnties. 

After indictment found, and before trial com- 
menced, the district attorney has absolute pow- 
er to enter a nolle prosequi. — ^United States v. 
Schumann, Case No. 16,235; Same v. Stoweli; 
Id. 16,409. 

He has the same power any time before ver- 
dict—United States V. Watson, Case No,. 
16,652. 

When a statute makes an offense punishable 
by fine or imprisonment, or both, the district 
attorney cannot waive the imprisonment^ and 
sue in debt for the fine.— United States r. Morin, 
Case No: 15,810. 

The Unitei States district attoriiey has no 
absolute power to dismiss a criminal charge 
while an examination of the accused is proceed- 
ing before a commissioner, or the grand jury. — 
United States- v. Schumann, Case No. 16,235. 

A United States attorney has no authority to 
take from the hands of tiie marshal warrants 
regularly issued to him by a circuit court com- 
missioner, for the purpose of deciding' whether 
or not such warrants shall be executed. — Uliited 
States V. Scroggins, Case No. 16,244. 

The United States attorney has discretionary 
power as to the presentation to or withholding 
from the consideration of the court any particu- 
lar testimony in the cause.— The Peterhoff, Case 
No. 11,024. 

A United States district attorney may, upon 
the authorization of the government, appear in 
behalf of a person seeking the remission of a 
forfeiture. — ^In re Princess of Orange, Case No. 
11,431. 

Whenever the vindication of the authority of 
the government requires it, the district attorney 
should appear for the United States in contempt 
proceedings. — ^Durant v. Washington County, 
Case No. 4,191. 

A district attorneyin Oregon, by virtue of his 
office, is the attorney for the several counties 
in his district;' and he must prosecute or de- 
fend all actions td which such counties may be 
a. party, without reference to the locality of the 
court. — ^Moreland v. Marion County, Case No. 
fl,794. 

The district attorney is not so far an officer 
of the court that the court can compel him to en- 
ter the appearance of the United States.^Fifth 
Nat. Bank v. Long, Case No. 4,780. 

The federal district attorneys have exclusive 
direction and authority over the prosecutions; 
committed by law to their charge until the 
2?ed.Cas.Dig.— 32 



eases come under control of the court. — ^United 
States V. Corrie, Case No. 14,869. 

?2. Riglits and HaBllities. 

A district attorney is liable for money actual- 
ly received, or money lost by his unwarrantable 
neglect; but he is not answerable for the de- 
fault, inattention, or frauds' of the marshal.- 
United States v. IngersoU, Case No. 15,440. 

The discharge of public debtors by a district 
attorney before or after judgment is not of it- 
self a ground of liability on his part to the gov- 
ernment—United States V. IngersoU, Case No. 
15.440. 

Claim by a district attorney, for a credit for 
costs not taxed, but taxable, is not admissible 
in an action against him, unless it has been dis- 
allowed by the accounting officers.— United 
States V. IngersoU, Case No. 15,440. 

§^ 3. Compexisatioii. 

The attorney is not entitled to fees for extra 
official services rendered to other subordinate 
governmental officers at their request without 
requisition of an executive department, and not 
provided for by law or sustained by uniform 
usage.— United States v. IngersoU, Case No. 
15,440. 

Allowance of costs to the district attorney is 
altogether in the jurisdiction of the judge, and. 
not of the officers of the treasury. — United 
States V. IngersoU, Case No. 15,440. 

The district attorney is entitled to but one 
fee for all cases arising out of one writ of 
mandamus. If they are separately brought, 
he should move for their consolidation.— Durant 
V. Washington County, Case No. 4,191. 

A district attorney is not entitled' to fees in 
prize cases as for extra services. Such fees 
belong to the government— The Antia, Case 
No. 402. 

District attorneys are not entitled to commis- 
sions upon the amount of recovery obtained bv 
them in favor of the United States, but onlv 
uponi the amount collected or realized. Act 
March 3, 1863, § 11.— The Pacific, Case No. 
10;645. 

Amount allowed district attorney for attend- 
ing an examination to procure remission of a 
forfeiture under Act March 2, 1799, § 50.— The 
Pacific, Case No; 10,645. 

Where a proceeding in rem to forfeit property 
is compromised by the payment of a sum of 
money by the claimants, the district attorney 
'S entitled to Commissions upon such sum. Act 
March 3, 1863, % 11.— United States v. Five 
Hundred Barrels of Whisky, Case No. 15,115. 

A district attorney held entitled to fees for 
prosecuting a suit in the name of a debtor of 
the United States, and to whose rights the 
United States had succeeded.— United States v. 
IngersoU, Case No. 15,440. 

The district attorney is entitled to 2 per cent, 
on all moneys collected or realized" in any pro- 
ceeding under the revenue laws conducted by 
him.— United -States v. Five Hundred Brtrrels 
OS WhiskT, Case No. 15,115. 

Under the provisions of Act May IS, 1842, 
which arfe made permanent by Act March 3, 
1845, the district attorneys for the Northern 
and Southern) districts of New York are en-' 
titled to the same' fees that are allowed to at- 
torneys, solicitors; and counsel in the supreme 
court and court of chancery of New York, ac- 
cording to the nature of the proceedings, for 
like services rendered therein.— In re District 
Attorneys' Peesj Case No. 18,290. 

For services, rendered to the United States 
by txiose officers in civil aud crimiuar cases, 
their fees must be taxedi according to the" latest 
fee bill in the supreme court of New York, in 
which the rate of fees is; prescribed' for at- 
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torneys and counsel in that court. — ^In re Dis- 
trict Attorneys' Fees, Case No. 18,290. 

The act of the legislature of New York abol- 
ishing all attorney and counsel fees (Laws N. 
Y. 1849, e. 438, § 303) does not affect the right 
of those district attorneys to the rate of com- 
pensation allowed to attorneys and counsel in 
the supreme court of New York, as it stood at 
the time of the passage of that act.— In re Dis- 
trict Attorneys' Fees, Case No. 18,290. 

Where there is an allowance in the supreme 
court or court of chancery of New York, ac- 
cording to the nature of the proceedings, for a 
corresponding service, the district attorney can 
have no other or greater fee. — In re District 
Attorneys' Fees, Case No. 18,290. 

But it is net necessary, in. order to entitle the 
district attorney to fees for a given service, that 
a corresponding fee for a like service should 
be given to attorneys, solicitors, and counsel by 
an existing law of the state. — ^In re District 
Attorneys' Fees, Case No. 18,290. 

Where no such corresponding fee is given by 
any existing law of the state, the usage and 
practice is to refer back to some previous law 
of the state regulating the fees of attorneys and 
counsel, wherein may be found an allowance 
for a corresponding service. — In re District At- 
torneys' Fees, Case No. 18,290. 

Distribution of fees, where part of the serv- 
ices were performed during the term of a prede- 
cessor. — Ex parte Robbins, Case No. 11,879. 

Under Act Feb. 26, 1833, separate indictments 
against different persons cannot be consoli- 
dated, although the offense was joint, and they 
might have been jointly indicted. — United 
States V. Durkee, Case No. 15,008. 

§ 4. Deputies and assistants. 

The county court may employ counsel to as- 
sist, but the district attorney is entitled to con- 
trol the proceedings. — Sloreland v. Marion 
County, Case No. 9,794. 

Counsel employed in legal proceedings within 
any district are presumed to act under the 
management of the district attorney, and have 
no right to assume control of the proceedings. 
— San Francisco v. United States, Case No. 
12,316. 

DISTRICT COURTS, 

See "Courts," §§ 93-103. 

Jurisdiction in admiralty, see "Admiralty," §§ 
1-36. 

DISTRICT OF COLUMBIA. 

§ 1, Cession to United States. § 2, Commissioners. 
§ 3, Marshal, 

Courts, see "Courts," §§ 105-108; "Criminal 
Law," % 14. 

§ 1. Cession to United States. 

All the state prerogative which Maryland 
enjoyed under the common law which she had 
adopted passed to the United States. — United 
States V. Watkins, Case No. 16,649. 

The jurisdiction of the United States over 
the District of Columbia vested on the first 
Monday of December, 1800. — ^United States v. 
Hammond, Case No. 15,293. 

§ 2. Commissioners. 

The commissioners were authorized to sell 
the public lots in Washington, D. C, in April, 
1797.— O'Neal v. Brown, Case No. 10,511. 

A certificate in fee from the commissioners 
of Washington is not evidence of possession. — 
O'Neale v. Brown, Case No. 10,514. 



§3. Marsial. 

The marshal of the District of Columbia is 
not a county or corporation oflncer, and he can- 
not be required by the orphans' court of the 
county of Alexandria to administer the estate 
of a deceased person. — Ex parte Kinggold, Case 
No. 11,841. 

Fees for summoning and impaneling cor- 
oner's inquest in Alexandria county. — Brent v. 
Justices of the Peace, Case No. 1,840. 

The marshal of the District of Columbia is 
entitled to a fee of 90 pounds of tobacco for 
impaneling a jury in a criminal case. — United 
States V. McDonald, Case No. 15,669. 

The marshal of the District of Columbia is 
not entitled to poundage upon the arrest of a 
debtor on a ca. sa. in Alexandria county, who- 
has been discharged from such arrest by order 
of the plaintiff without payment. — Swann v. 
Ringgold, Case No. 13,674. 

The marshal of the District of Columbia 
and his sureties are liable to account for all 
common-law fines and forfeitures received, 
whether on execution or otherwise. — United 
States V. Williams, Case No. 16,715. 

Such marshal is not liable upon his bond for 
executions not returned, or for the escape of 
persons taken and in his custody on ca. sa. 
for fines, etc., whether prayed in commitment 
in execution or not. — ^United States v. Wil- 
liams, Case No. 16,715. 

The sureties of the marshal of the District 
of Columbia are liable for advances made bjr 
the secretary of the treasury to him. — United 
States V. Williams, Case No. 16,715. 

An action will not lie upon the official bond 
of the marshal of the District of Columbia for 
not returning an execution, unless he has been 
required by a rule of court to retura it, and 
has failed to do so. — United States v. Williams, 
Case No. 16,714. 



DISTURBANCE OF PUBLIC ASSEM- 
BLAGE. 

§ 1, Nature and elements of the offense. § 2^ 
Punishment. 

§ 1. Nature and elements of the offense. 

The disturbance of public worship is an act 
tending to destroy the public morals and is 
indictable at common law. — United States v. 
Brooks, Case No. 14,655. 

§ 2. Pnnislinient. 

The offense of disturbing a religious congre- 
gation held punishable by fine and imprison- 
ment, to be assessed by the jury.- United 
States V. Aubrey, Case No. 14,476. 



DIVERSE CITIZENSHIP, 

Ground of jurisdiction of United States courts, 
see "Courts," §§ 41-63; "Removal of Caus- 
es," §§ 12-22. 

DIVERSION. 

Of water course, see "Waters and Water Cours- 
es," § 4. 

DIVIDENDS. 

In bankruptcy, see "Bankruptcy," §§ 441—445,. 

491. 
On corporate stock, see "Banks and Banking," 

% 4; "Corporations," § 25. 
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DIVORCE. 



§ 1, Decree. § 2, Alimony and disposition of prop- 
erty. § 3, Custody and support of children. § 4, 
Operation and eSect of divorce and rights of di- 
vorced persons. 

Effect on homestead rights, see "Homestead," 
§ 7. 

§ 1. Decree. 

A decree of divorce providiag that it may be 
modified upon application of either party, on 
sufficient cause shoTvn, is not a temporary de- 
cree, and the presumption that it remains un- 
changed can only be overcome by record evi- 
dence.— Bennett V. Bennett, Case No. 1,318. 

§ Z. AHmony and dispositioii of prop- 
erty. 

Alimony will not be granted to a wife before 
she answers.— Alien v. Allen, Case No. 18,223. 

A deed of manumission by a resident to his 
slaves pending a suit by his wife for alimony 
is fraudulent and void, if made to prevent her 
from recovering her claim.— Olagett v. Gibson, 
Case No. 2,778. 

During the pendency of a bill for divorce, the 
parties nave no power to make an arrange- 
ment about the property which shall be bind- 
ing, unless embodied in the decree.— Sellon v. 
Reed, Case No, 12,646. 

See, also, "Bankruptcy," §§ 386, 630. 

§3. Custody and support of children. 

Custody of children may be awarded to ei- 
ther parent. Hitt Laws Cal. § 2419.— Bennett 
V. Bennett, Case No. 1,318. 

The court has no authority under Act Or. 
Jan. 17, 1854, to give the property of either 
parent to the children, except during their mi- 
nority, and as a means of providing for their 
nurture and education during such minority. — 
Fitch V. CorneU, Case No. 4,834. 

§ 4. Operation and effect of divorce .and 
rights of divorced persons. 

A divorce leaves the wife competent to choose 
her own domicile.^Bennett v. Bennett Case 
No. 1,318. 

The disability to marry imposed upon the 
guilty party by the law of a state in which a 
divorce is granted, only attaches by way of pen- 
alty within the state, and a valid marriage may 
be contracted in another state, which will be 
recognized in the former state.— Ponsford v. 
Johnson, Case No. 11,266. 

DOCKETS. 

Docket fees^ see "Costs," § 17. 
Docket of judgments, see "Judgment," §§ 18- 
24. 

DOCKS. 

See "Wharves." 

DOCUMENTS. 

As evidence, see "Criminal Law," § 64; "Cus- 
toms Duties," § 105; "Ejectment," §§ 13, 14; 
"Evidence," §§ 43-62, 86. 

Introduction at trial, see "Trial," § 6. 

Production and inspection, see "Bankruptcy," 
§ 132; "Discovery," § 8; "Witnesses," § 9. 

DOMICILE. 

§ 1, Nature. 5 2, By acquisition— Removal of resi- 
dence. § 3, Intent. § 4, By operation of law. 

§ 5, Evidence. 



Residence as ground of jurisdiction, see 
"Courts," §§ 41-63; "Removal of Causes," 
§§12-22. 

§ 1. N'aifnre. 

A person cannot be a resident of two states 
at the same time.— Brent v: Armfield, Case No. 
1,833. 

What will constitute residence, in contradis- 
tinction to temporary domicile. — Hylton v. 
Brown, Case No. 6,981. ■ 

§ 2, By accinisition — Removal of resi- 
dence. 

A man is not prevented from acquiring citi- 
zenship in a place to which he goes with the 
purpose of permanently residing there, and in 
which he votes, by the fact that his wife and 
children remained at his old home.— Blair v. 
Western Female Seminary, Case No. 1,486. 

_A person may be regarded as having his dom- 
icile in a state in which he owns and cultivates 
land on which he resides with part of his 
family, with the intention of moving the rest 
of his family, though he has not acquired the 
right to vote there.— Burnham v. Rangeley, Case 
No. 2,176. 

Removal into another state, with intention of 
making it a place of permanent residence, will 
effect a change of domicile, notwithstandiog 
the person continues his estates in the state 
from which he removed, and is elected a mem- 
ber of the legislature thereof.— Butler v. Hop- 
per, Case No. 2,241. 

The domicile of a person is not affected by 
removal to another state, where he intended to 
return, and ultimately did return, and never 
voted in the latter" plaee.—United States v. 
Thorpe, Case No. 16,494, 

Domicile of origin is not lost, for purposes of 
succession, by very long residence abroad, and 
mere doubt— even very strong doubt— of a real 
intention to return.— White v. Brown, Case No. 
17,538. 

§ 3. — Intent. 

Mere residence is evidence of domicile, but 
may be shown to be for temporary purposes. 
The mtention is to be collected from the acts, 
and not the declarations, of the person.— Butler 
V. Farnsworth, Case No. 2,240. 

. -^^tual residence in a place, with intent that 
it shall be the permanent residence, makes dom- 
icile, and temporary absences do not change it 
—Ex parte Kenyon, Case No. 7,720, 

A person having two places of residence may 
elect which shall be his domicile.- Burnham v. 
Rangeley, Case No. 2,176, 

§ 4. By operation of laxr. 

The residence of the wife is in subordination 
to that of the husband,— Burnham v, Rangeley. 
Case No. 2,176, 

The domicile of the child follows the domicile 
of the father.— Powers v. Mortee, Case No. 11,- 
362. 

§ 5. Bvidence. 

The presumption arising from actual residence 
m any place is that the party is there animo 
manendi, and the burden is upon him to show 
l^^^^ontrsiTy—h.cgQvs v. The Amado, Case No. 
12,005. 

A former domicile is presumed to continue un- 
til a new one is clearly shown, — ^Burnham v. 
Rangeley, Csse No. 2,176, 

The presumpcion that a domicile once acquired 
continues does not prevail when its effect would 
be to impose upon the party the character of 
an enemy to his government— Stoughton v. Hill, 
Case No. 13,501. 

The declarations of a party as to his inten- 
tions in changing his residence are competent 
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evidence for him in connection with his acts. — 
Burnham y. Rangeley, Case No. 2,176. 



i§ 28-34. 



DONATIONS- 

See "Gifts." 

Of public lands, see "Public Lands," 

DORMANT PARTNERS. 

See "Partnership," § 4. 



DOWER. 

5 1, Property subject to dower. § 2, Inchoate in- 
terest—Right vested during life of husband. § 3, 

Bar. release, or forfeiture. § 4, Bights and rem- 
edies of widow. 

See, also, "Curtesy." 

Devises in lieu of dower, see "Wills," §§ 38, 
53, 54. 

Rights of assignee in bankruptcy, see "Bank- 
ruptcy," § 191. 

§ 1. Property suliject to dower. 

At common law the widow was entitled to 
dower in all lands of which her husband was 
seised at any time during coverture.— Johnston 
V. Vandyke, Case No. 7,426. 

The widow is not entitled to dower in lands 
of which her husband died possessed, but to 
which he had no legal title, although he had 
paid the whole purchase money.— ^Williams v. 
Barrett, Case No. 17,714. ^ 

Dower is not allowable of an estate of which 
the husband is trustee only.— Powell v. Monson 
& Brimfield Mfg. Co., Case No. 11.356; Rob- 
inson V. Codman, Id. 11,970; Warford v. Noble, 
Id. 17,175; Lenox V. Notrebe, Id. 8,246e. 

A feme covert is not entitled to dower in real 
estate which was held as partnership assets.— 
Hiseock v. Jaycox, Case No. 6,531. 

The right to dower in land sold during cover- 
ture lieM within the saving clause of a statute 
restricting dower to lands of which the hus- 
band died seised, providing that no right which 
had already attached or vested should be af- 
fected thereby.— Johnston v. Vandyke, Case No. 
7.426. 

TSTiere property is covered by a mortgage, in- 
choate dower attaches only to the equity of re- 
demption.— Hiseock V. Jaycox, Case No. 6,531. 

The interest of a married woman in the prop- 
erty of her husband is paramount to the right 
of the state, under Act Pa. March 29, 1779.— 
Delancey v. McKeen, Case No. 3,749. 

§ 2. Inchoate interest — ^Righit vesting 
during Hfe of Iiusband. 

A wife's inchoate right of dower in Indiana 
becomes absolute upon the judicial sale of her 
husband's real estate, and she is entitled to im- 
mediate possession.— Warford v. Noble, Case No. 
17,175. 

§ 3. — Bar, release, or forfeiture. 

The right of dower, before the same becomes 
vested on the death of the husband, is under 
the absolute control of the legislature, and it 
may enact that deeds theretofore executed un- 
der a joint power of attorney from husband and 
wife shall bind the wife.— Randall v. Kreiger, 
Case No. 11,554. 

Dower, imassigned, cannot be barred by a tax 
sale.— Blodget v. Brent, Case No. 1,553. 

A deed of land executed by husband and wife, 
but containing no words of grant by the wife, 
does not convey her estate in the land nor her 



dower. — ^Powell v. Monson & Brimfield Mfg. 
Co., Case No. 11,356. 

AU the substantial regtiisites of the statute 
must be complied with, in taking a relinquish- 
ment of dower. — ^Raverty v. Fridge, Case No. 
11,586. 

The subsequent assent by the wife to a con- 
veyance by her husband, indorsed thereon un- 
der seal, held not a release of dower. — 'Hall v. 
Savage, Case No. 5,944. 

A widow's dower is not barred by her^ ac- 
knowledgment of a deed not recorded. — Kurtz 
V. HoUingshead, Case No. 7,953. 

A release of dower, executed by the wife 
alone, long after the conveyance of land by her 
husband, and for a new consideration, is not, 
in Massachusetts, an extinsuishment of the 
dower. — ^Powell v. Monson & Brimfield ilfg. 
Co., Case No. 11,356. 

The English statute making adulterous elope- 
ment of the wife a bar to dower (13 Edw. I. 
c. 34) is not in force in Iowa, being inconsist- 
ent with the state legislation. — Smith v. Wood- 
worth, Case No. 13,130. 

Construction of 1 Rev. Code Va. c. 107, g 10, 
declaring. that if a wife willingly leave her hus- 
band, and go away and continue with the adul- 
terer, she shall forfeit dower, etc. — Stegall v. 
Stegall, Case No. 13,351. 

It will be considered a voluntary separation 
within 1 Rev. Code Va. c. 107, § 10, where the 
wife refuses to accompany her husband at his 
request, on the grounds of her parents' objec- 
tion, and because of reports that he was mar- 
ried to another. — Stegall v. Stegall, Case No. 
13,351. 

§ 4. RigHts and remedies of -roido-wr. 

The dower to be set ofE must include all 
casual and natural enhancement from circum- 
stances, excluding all improvements actually 
made by the tenant.— Johnston v. Vandyke, 
Case No. 7,426; Powell v. Monson & Brim- 
field. Mfg. Co., Id. 11,356. 

In the case of improvements by the purchas- 
er, dower will be assigned according to the 
value of the estate at the time of the assign- 
ment, if no improvements had been made. — 
Powell V. Monson & Brimfield Mfg. Co., Case 
No. 11,356. 

The tenant, until assignment of dower, is 
bound to pay the taxes.— Blodget v. Brent, Case 
No. 1,553. 

As against a purchaser from the husbajid, 
dower will be set off out of that portion which 
has not been improved by the purchaser, or. 
if that is not possible, out of the whole tract 
according to its value at the time it was sold 
bv the husband.— Leggett v. Steele, Case No. 
8,211. 

A mortgage is not an alienation, so as to pre- 
clude dower from attaching to improvements 
thereafter made.— Powell v. Monson & Brim- 
field Mfg. Co., Case No. 11,357. 

A bill in equitv lies for dower.— Powell v. 
Monson & Brimfield Mfg. Co., Case No. 11,35(;. 

A person claiming as wife of another must 
allege the marriage, with circumstance of tinj<? 
and place.— Holmes v. Holmes, Case No. 6,038. 

Upon a writ of dower, the marriage may be 
proved by parol evidence of cohabitation as man 
and wife.— Blodget v. Thornton, Case No. 1,5-54. 

Dower will be assigned in equity, where 
there has been a parol partition by tenants in 
common, and damages will be awarded from 
the time of the demand, if the husband died 
seised.— Nutt v. Mechanics' Bank, Case No. 
10,382. 

Widow not entitled to damages in equity for 
non-assignment of dower where husband did 
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DRAWBACK. 

On re-exportation of goods after payment of 
duties, see "Customs Duties," § 76. 

DRUNKARDS. 

Intoxication as an excuse for crime, see "Crimi- 
nal Law," § 5. 

DUELING. 

§ 1. liatnre and elexaents o£ offense. 

Upon an indictment for unla-wfuUy carrying 
a cnallenge to fight a duel, a scienter must be 
proved. — ^United States v. Shackelford, Case 
Xo. 16,260. 

DUE PROCESS OF LAW. 

See "Constitutional Law," § 13. 



DUPLICITY, 



In indictment see "Indictment and Informa- 
tion," § 17. 

In pleading, see "Criminal Law," § 50; "Plead- 
ing," §§ n, 2T. 

DURESS. 

Confessions under, see "Criminal Law," § 70. 

In making contract, see "Bills and Notes," § 
11; "Bonds," § 6; "Contracts," § 6; "Prin- 
cipal and Surety," § 1; "Seamen," § 24. 

Payment under, see "Internal Revenue," § 20; 
"Payment," § 27: 

• DUTIES. 

Customs duties, see "Customs Duties." 
Excise duties, see "Internal Revenue.'* 
On vessels, see "Shipping." 

DYING DECLARATIONS. 

See 'TEomicide," § 7. 



E 



EASEMENTS. 

§ 1, Creation. § 2, Extent and right. § 3, Aban- 
donment or nonuser. 

See, also, "Dedication"; "Highways." 

§ 1. Creation. 

In determining the right to an easement of 
way acquired by user, the fact of user and 
susceptibilitj' to such use must appear. — ^Bar- 
clay V. Howell, Case No. 975. 

Presumption of grant to public by uninterrupt- 
ed use of way for convenience requires much 
shorter time than in case of use by individual. — 
Barclay v. Howell, Case No. 975. 

Such presumption may be repelled by show- 
ing owner's assertion of right, and denial of use 
assumed by public. — ^Barclay v. Howell, Case 
No. 975. 

No prescription runs against a public right, 
nor is possession and use for 20 years evidence 
of a grant from the United States,— Pierson v. 
Elgar, Case No. 11,157. 

§ 2. Ezctent of xiglit. 

The right of city inhabitants to access to a 
river over town proprietors' lands is a ihere right 
of way. — ^Barclay v. Howell, Case N^o. 975. 

A grant of liberty "to dig a canal through 
the grantor's land" does not carry the owner- 
ship of the soil which is dug up and removed. 
— ^Lyman v. Arnold, Case No, 8,62G. 

A covenant to keep open and free of incum- 
brances a right of way limited to particular 
purposes will prevent any kind of obstruction. 
— Brownell v. Dyer, Case No. 2,038. 

§ 3. Aliandonment or nonnser. 

A mill privilege in a city held to have been 
lost by the change of site and cutting a new 
race, where the right of the public to the streets 
intervened.— Pierson v. Elgar, Case No. 11,157. 

EJECTMENT. 

§ 1, Nature and right o£ action in general. § 2, 
Notice to qiuit. § 3, Title to support action. § 4, 



Possession of plaintiff. § 5, Possession oJ defend- 
ant § 6, Defenses. § 7, Limitations. § 8, Parties. 
§ 9, Application to be admitted as defendant. § 10, 
Pleading, g 11, Issues and proof. § 12, Evidence — 
Presumptions and burden of proof. § 13, Ad- 
missibility. § 14, Weight and sufflclendy. § 15, 

Trial. § 16, Costs. § 17, Judgment. § 18, Arrest 
of judgment and staying execution. § 19, New trial. 
§ 20, Enforcement of judgment. § 21, Damages and 
mesne profits. § 22, Improvements— In general. § 23, 

Construction and effect of statutory provision. 

§ 24, Persons entitled, good faith, and color of 

title. § 25, Pleading. § 26, Nature of im- 
provement. § 27, Taxes. 

See, also, "Adverse Possession"; "Entry, Writ 
of"; "Real Actions"; "Trespass to Try 
Title." 

Survival of action, see "Abatement and Re- 
vival," ? 5. 

§ 1. tNainre and rig^Iit of action in gen- 
eral. ^ 

An action of disseisin is authorized and regu- 
lated by the statute of Indiana.— Follett v. 
Rose, Case No. 4,900. 

The action of ejectment existed in. the terri- 
tory of Arkansas from 1807.— Grande- v. Foy, 
Case No. 5,6S2a. 

§2. Notice to quit. 

A notice to quit is necessary only where the 
relation of landlord and tenant subsists.— Doe 
V. Johnston, Case No. 3,958; Waters v. Butler, 
Id. 17,263; Worthington v. Etcheson, Id. 18,- 
053. 

A purchaser under a deed of trust need not 
give notice to quit before bringing ejectment 
against the grantor of the trust deed.— Waters 
v. Butier, Case No. 17,263. 

§ 3. Title to support action. 

Title acquired after date of demise cannot 
sustain the action. — ^Baylor v. Neff, Case No^ 
1,143. 

The lessor of the plaintifE, who has a regular 
paper title, cannot be displaced, unless d^end- 
ant has a better title, either legal, oi such an 
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equitable one as a court of equity would sus- 
tain. — Gordon t. Kerr, Case No. 5,611. 

A purchaser at a sheriff's sale of an equitable 
estate has no title on which to maintain eject- 
ment. — Carson v. Boudinot, Case No. 2,462. 

A lease for the sole purpose of mining vests 
a corporeal interest sufficient to sustain eject- 
ment.— Barker T. Dale, Case No. 988. 

The conveyance of a homestead by a bank- 
rupt and his wife set aside at the suit of an 
assignee in bankruptcy works no estoppel in 
favor of the purchaser from the assignee, and 
he has no title to support ejectment. — ^ilcFar- 
land V, Goodman, Case No. 8,789. 

A recovery may be had by one tenant in com- 
mon against adverse claimants in possession, 
if he represent the better title.^— Le Franc v. 
Richmond, Case No. 8,209. 

Where a deed was delivered on condition of 
a lease for like back to the grantor, the grantee 
cannot recover in ejectment against the gran- 
tor, where such condition has not been fulfilled. 
—Henry v. Henry, Case No. 6,383. 

A substituted grantee, having knowledge of 
the condition, stands in no better position than 
the original party.— Henry v. Henry, Case No. 
6,383. 

ii- title under Connecticut cannot avail the 
defendant in ejectment for any purpose in 
Pennsylvania. — ^Fellows v. Pedrick, Case No. 
4,724. 

An owner of the reversion to real estate can- 
not recover in ejectment upon the ground that 
the owner of the life estate has forfeited his 
estate by the commission of waste. — ^Patrick v. 
Sherwood. Case No. 10.804. 

§ 4. Possession of plaintiff. 

Act Cong. July 1, 1862, granting a right of 
way to the Central Pacific Railroad Company 
200 feet wide on each side of the track, gives 
an exclusive right of possession, for which the 
company may maintain ejectment. — Central 
Pac. R. Co. V, Benity, Case No. 2,551. 

The construction and maintenance of a bridge 
over a creek abutting on premises claimed held 
sufficient evidence of possession to maintain 
ejectment. — Quicksilver Min. Co. v. Hicks, Case 
No. 11,508. 

§ 5. Possession of defendant. 

Any subjection of land to the dominion of a 
party, such as cultivation or other subsequent 
use, is sufficient evidence of possession to en- 
able an adverse claimant to maintain ejectment 
against him. Actual occupation in person, or 
by an agent or servant, is not essential. — Quick- 
silver Min. Go. V. Hicks, Case No. 11,508. 

Possession held to pass under conveyance in 
like manner as if grantee had actually entered. 
— Bayard v. Colefax, Case No. 1,130. 

§ 6. Defenses. 

The defendant in defense must rely upon a 
defense other than the weakness of the plain- 
tiffs title. — Boyreau v. Campbell, Case No. 1,- 
760; Fellows v. Pedrick, Id. 4,724. 

But this is not the rule under Civ. Code Or. 
§ 316. — iloreland v. Marion County, Case No. 
9,794. 

The rule that plaintiff must recover upon the 
strength of his title, and not upon the weak- 
ness of defendant's title, is not applied where 
plaintiff has documentary title, accompanied by 
possession, and defendant is a mere trespasser. 
— Turner v. Aldridge, Case No. 14,249. 

Defendant may show fraiid in the plaintiff, 
or one under whom he claimed, in obtaining 
the title derived from defendant. — Torrey v. 
Beardsly, Case No. 14,104. 

The purchase of a disputed title to real estate 
(in Maine) affords no defense to the tenant in 



an action to eject him because of maintenance 
or champerty. — Burnham v. Hewey, Case No. 
2,175. 

A conveyance by plaintiff pendente lite can- 
not be set up to defeat the recovery. The suit 
proceeds in the name of the original party. — 
French v. Edwards, Case No. 5,097. 

Defendant cannot avail himself of an out- 
standing title in a third person, under whom he 
does not claim, where such title is barred by 
the statute of limitations, or by a descent cast. 
— Foster v. Joice, Case No. 4,974. 

Defendant, who sets up an outstanding title 
in a third person, must show it to be a legal, 
subsisting title, and better than the plaintiff's. 
-Griffith V. Bradshaw, Case No. 5,821. 

An equitable claim cannot be set up to de- 
feat the legal title. — Baird v. Wolfe, Case No. 
760; Butler v. Young, Id. 2,245; Hall v. Aus- 
tin, Id. 5,925; Larriviere v. Madegan, Id. 8,096. 

Equitable estoppels in pais cannot be set up 
as a defense to an action at law to recover 
the possession of real property. — Wythe v. 
Smith, Case No. 18,122. 

See, also, "Adverse Possession." 

§ 7. Xiimitations. 

Ejectment by one claiming title under a Mex- 
ican grant will lie at any time within five 
years after its final confirmation. Act Cal. 
1855, § 6; Act 1863, § 6.— Bissell v. Henshaw, 
Case No. 1,447. 

The issuing of the patent is the final con- 
firmation, except where the survey is confirmed 
by the district court, when final confirmation 
dates from the decree. — Bissell v. Henshaw, 
Case No. 1,447. 

§ 8. Parties. 

Plaintiff cannot join as defendants persons 
who hold bj' several and distinct titles. — Ex 
parte Girard, Case No. 5,457. 

One claiming as mortgagee is a proper de- 
fendant to an action of ejectment in Yermont, 
though it does not appear that he is in pos- 
session. — Marvin v. Dennison, Case No. 9,180. 

An interest or subsisting title in the premises 
need not be shown in order to make persons 
lessors in the action. It is sufficient that the 
circumstances of plaintiff's case require that 
rhey should be made lessors. — ^Kelley v. Jack- 
son, Case No. 7,659. 

In Michigan the action must be brought 
against the tenant in possession. If no one be 
in possession, it must be brought against any 
one exercising acts of ownership over, or claim- 
ing title to, the premises. — ^Hyde v. Folger, Case 
No. 6,971. 

Landlord not permitted to defend alone in 
ejectment without consent of plaintiff in Penn- 
sylvania. — ^Beardsley v. Torrey, Case No. 1,190. 

The death of the lessor at the time of the 
demise laid in the declaration will defeat the 
action. — Gilleland v. Martin, Case No. 5.433. 

Insanity of lessor of plaintiff is no ground of 
dismissal, — Gilleland v. Martin, Case No. 5,433. 

§ 9. Application to be adntitted as de- 
fendant. 
A landlord has no right to apply to be made 
defendant in place of the tenant until the lat- 
ter files his answer admitting his tenancy. 
Code Or. § 226.— Pitch v. Cornell, Case No. 4,- 
834. 

§ 10. Pleading. 

It is sufficient to describe the locus in quo 
sufficiently to acquaint defendant with knowl- 
edge of what is claimed, and to enable him to 
prepare his defense. — ^Barclay v. Howell, Case 
No. 975. 

An averment of seisin is essential, and it 
must be alleged to have been within the time 
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limited for bringing the action. — Bockee v. 
Crosby, Case No. 1,593. 

In Oregon the defendant must set up in bis 
answer the title relied upon to defeat the ac- 
tion.— Stark V. Starr, Case No. 13,307. 

Defendant should state in his answer the na- 
ture and duration of the estate he claims in the 
premises, if any, but not the evidence of it. 
Code Or. §§ 226, 227.— Fitch v. Cornell, Case No.. 
4,834. 

And a detailed statement of matters which 
might be evidence in support of a plea of title 
in defendant is not a sufficient plea of such ti- 
tle, and will be stricken out, on motion, as re- 
dundant.— Hall v. Austin, Case No. 5,923. 

To set forth the nature and duration of an 
■estate, license, or right to the possession, un- 
der Civ. Code, Or. § 316, it is sufficient to al- 
lege that the party is the sole or part owner in 
fee simple or upon condition or for life or 
years of the premises, as the case may be; or, 
in case of some special license or right to the 
possession for a limited time or special use, to 
state succinctly the license or right to the pos- 
session as claimed, with the necessary facts 
constituting it. — ^Witherell v, Wiberg, Case No. 
17,917. 

A plea that defendant is the owner of a per- 
petual right of way over the premises in con- 
troversy, under grant from the owners, is a 
sufficient statement of the nature and duration 
of such estate or interest in the premises. — 
Lewis V. Oregon Cent. R. Co., Case No. 8,329. 

Defendants, if not mere trespassers without 
color of right, may plead in abatement that 
they occupy in severalty distinct parcels of the 
land, where such fact does not appear upon 
the face of the complaint. Civ. Code Or. § 91. 
— Gibbons v. Martin, Case No. 5,381. 

The title of a person under whom both par- 
ties claim can be denied by neither. — ^Jlickey 
V. Stratton, Case No. 9,530. 

The defendant may allege in his answer that 
he is the owner of the premises in controversy, 
but if he couples such allegation with a state- 
ment of the grounds of his title, from which 
it does not appear that he is such owner, the 
matter may be stricken out as sham.— TVythe 
V. Myers, Case No. 18,119. 

With the leave of the court, the plaintifE in 
ejectment may amend his declaration by a 
count upon a new demise, which count will be 
<;onsidered as the commencement of the suit 
AS to the title claimed under that new demise. 
—Wilkes V. Elliot, Case No. 17,660. 

In ejectment, the fictitious lease may be 
amended, after the jury is sworn, upon pay- 
ment of term costs. — ^McDaniel v. Wailes, Case 
No. 8,746. 

The declaration cannot be amended by stat- 
ing a demise under a new title. — Gale v. Bab- 
cock, Case No. 5,188. 

A demise in the name of one deceased will be 
stricken out on motion.— Baylor t. Neff, Case 
No. 1,143. 

See, also, post, § 23. 

§ 11. Issues and proof. 

Under the Oregon Code, defendant cannot 
avail himself of an estate in the premises, in 
himself or another, as a defense, unless the 
fact is pleaded.— Hall v. Austin, Case No, 5,- 
923. 

Where plaintiff claims under an adverse pos- 
session, but does not set out the statute or the 
nature of his title, defendant may show that 
he is within an exception of the statute with- 
out pleading it,— Palmer v. Low, Case No. 10,- 
693. 

An objection to jurisdiction on the ground 
that plaintiff's title is merely colorable is not 



available under a general answer. — ^Boyreau v. 
Campbell, Case No. 1,760. 

The death of the lessor of the plaintifE cannot 
be taken advantage of upon the general issue. 
— Worthington v. Eteheson, Case No. 18,053. 

§12. Evidence— Fresamptioiis and 1>ur- 
den of proof. . 

A presumption of title may arise from long 
possession under circumstances favorable to 
such presumption, but may be rebutted by 
positive proof. — Baird v. Wolfe, Case No. 760. 

One seeking to invalidate or ayoid a deed for 
adverse possession must impeach it. — Barr v, 
Galloway, Case No. 1,037. 

Mere possession of land, or offering to sell it, 
or even partial sales actually made, are not, 
alone, sufficient to .authorize a presumption of 
ownership. — ^Delancey v. McKeen, Case No. 3,- 
749- 

Defendant in ejectment need not show title 
to the land before he can call upon plaintiff 
to produce title papers to defeat his title. Case 
No. 6,981 reversed,- Hylton v. Brown, Case 
No. 6,982. 

§13. AdmissibiHty. 

In ejectment, explanatory notes of a survey- 
or, appointed by the court to retrace lines, are 
admissible to far as they relate to the marks 
on the ground, and explain his own work, but 
not as to matters of possession, — Lanning v. 
Case, Case No. 8,072. 

The proceedings of the board of property of 
Pennsylvania, directing a survey of certain dis- 
tricts, and the survey and plot returned there- 
on, are not evidence. — Griffith v. Evans, Case 
No. 5,822. 

An extract from the books of the surveyor 
general of the land office, in Pennsylvania, is 
not evidence. — Griffith v. Evans, Case No, 5,- 
822. 

A connected plot or sundry tracts, made and 
put together by an officer in the land office, is 
not evidence. — Griffith y, Tunckhouser, Case 
No. 5,823. 

No evidence other than of an entry can be 
received to impeach the validity of a state 
grant.- Polk v. Hill, Case No. 11,249. 

It may be shown, to defeat a title under a 
patent from the government, that the govern- 
ment did not possess the title at the time of 
the grant. — Patterson v. Tatum, Case No. 10,- 
830. 

Deeds conveying pre-emption rights, though 
invalid, may be received in evidence to prove 
outstanding title, where the patent has since 
actually issued. — Morgan v. Ourtenins, Case 
No. 9,799. 

The recitals in a warrant to a third person 
Jtdd admissible as evidence when corroborated 
by circumstances, where the papers of the sur- 
veyor general have been destroyed by fire. — 
James v. Stookej', Case No. 7,185, 

Evidence after verdict, by witnesses, on af- 
fidavits as to the value of the land in dispute, 
is admissible to fix the jurisdiction of the court. 
—Hartshorn v. Wright, Case No. 6,169, 

§14. ^— "WeigJit and sufficiency. 

In ejectment the plaintiff must show a right 
of entry. — Hylton v. Brown, Case No. 6,980. 
But see Wilkes v. EUiot, Case No. 17,660. 

The assignee of a mortgage cannot recover 
in ejectment unless he show a conveyance to 
himself. A mere assignment with authority 
to foreclose is not sufficient. — Cottrell v. Ad- 
ams, Case No. 3,272. 

The proof of boundaries, where the consent 
rule has been entered into, by a special rule of 
court, is dispensed with. — Dunn v. Games, 
Case No. 4,176. 
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A warrant and survey of Pennsylvania lands, 
and payment of the pax-chase money, are suflS- 
oient to ;2:ive a legal right of entry in eject- 
ment.— Willink V. Miles, Case No. 17,768. 

A Pennsylvania warrant holder, to maintain 
ejectment, miist produce a survey regularly 
made, or show, by parol or otherwise, that a 
survey was actually made. — Dubois v. New- 
man, Case No. 4,108; Vanhorn v. Chesnut, Id. 
16,856. 

What will be lidd a sufficient survey in such 
case. — ^Dubois t. Newman, Case No. 4,108. 

A warrant and survey without proof of pay- 
ment of the consideration is not sufficient to 
sustain ejectment—Copley v. Riddle, Case No. 
3,214; Vanhorn v. Chesnut, Id. 16,856. 

There is a prima facie presumption of a fee- 
simple estate iu the devisor of land, and the 
devisee in ejectment need not go beyond such 
person in deducing title. — ^^Yest v. Pine, Case 
No. 17,423. 

It is not necessary to produce the deed poll, 
from the person in whose name the applica- 
tion was made for a tract of land, in order to 
support the title of the plaintiff iu an eject- 
ment for the land, the plaintiff having obtain- 
ed the warraut and paid the purchase money. 
—Willink v. Miles, Case No. 17,768. 

A person setting up a settlement right must 
prove the same to be prior to an opposing right, 
and continuing. — Griffith v. Bradshaw, Case 
No. 5,821. 

As to the validity and effect in evidence of 
a document purporting to be an appointment 
of a certain person as commissioner for the 
distribution of land in Texas, — Viesca v. 
Wyche, Case No. 16.940. 

The oldest grant is conclusive evidence of ti- 
tle at law, except in the single ease of an elder 
legal entry. — Bass v. Dinwiddie, Case No. 1,- 
092. 

Plaintiff must prove the length of defend- 
ant's enjoyment of the premises, and their val- 
ue. — Barclay v. Howell, Case No. 975. 

The truth of recitals in deeds, offered only 
to show the transmission of the legal title, need 
not be proved aliunde. — Bank of United States 
V. Benuing, Case No. 90S. 

In ejectment against any other person than 
the proprietary or one claiming under him, it 
is not necessary to prove the title out of the 
proprietaries of Pennsylvania if a right of en- 
try is proved. — Allen t. Lyons, Case No. 227. 

The owner of the fee in ejectment against a 
.squatter, who has neither claim nor color of 
title, and has admitted title in plaintiff's gran- 
tor, need not produce other evidence of title 
than the conveyance from his grantor. — Sykes 
V. Hayes, Case No. 13,709. 

In ejectment for a lot in Washington, D. C, 
it is not necessary to show a grant from the 
.state of Maryland. — O'Neal v. Brown, Case No. 
10,511. 

Proof of prior possession is sufficient to main- 
tain ejectment against a mere trespasser. — 
Mickey v. Stratton, Case No. 9,530. 

Sufficiency of proof in ejectment upon re- 
entry for nonpayment of rent by a tenant in 
fee. — Cooke v. Voss, Case No. 3,179. 

§ 15. Trial. 

Where defendant derives title under a fore- 
closure decree which does not describe the 
land, but simply refers to it, the question 
whether the land in controversy was covered 
by the decree is for the jury. — Kibbe v. Thomp- 
son, Case No. 7,754. 

Whether a deed is to be presumed from long 
possession is a mixed question of law and fact, 
to be submitted to the jury under the advice of 
the court.— Jackson v. Porter, Case No. 7,143. 



§ 16. <;osts. 

The payment of costs on an ejectment decid- 
ed in the state court is not a coudition to a tri- 
al of an ejectment in the federal court. — Den v. 
Bacon, Case No, 3,783. 

§ 17. Judgment. 

Plaintiff may recover less but not more than 
he declares for. — Patton v. Cooper, Case No. 10.- 
834- 

Tenants who enter under other tenants, on 
whom notice has been served, wUl be subject 
to the judgment. — Smith v. Trabu*, Case No. 13,- 
116. 

Where a defendant in ejectment, in fraud of 
his agreement with a purchaser on a mortgage 
foreclosure pending the ejectment suit, confessed 
a judgment to the latter, hcM, that the judg- 
ment would be set aside, and defendant con- 
tinued as a nominal party to preserve the juris- 
diction of the court. — Thomas v. Newton, Case 
No. 13,905. 

In ejectment by A. against B., a judgment 
against A. detei-mines nothing as to tlie validity 
of B.'s title; and, in a subsequent ejectment by 
B. against A.. B. must show a good title. — 
Merriman v- Bourne, Case No. 9,4S0. 

In such case, A. may set up a subsequently ac- 
quired title. — ^Merriman v. Bourne, Case No. 9,- 
480- 

The object of ejectment as used in Yermont 
is to settle title, as well as to obtain possession, 
and the judgment is conclusive on all parties. — 
Marvin v. Dennison, Case No. 9,180. 

Where a rule on the tenant in possession can 
be taken, and the effect of a judgment under 
such a rule. — Campbell v. Harpei-, Case No. 
2,360. 

Proceedings against nonresidents in relation 
to land within the state given by special stat- 
ute (Ohio) can only affect the laud specifically 
named- in the bill, and the decree cannot afl'ect 
the property of defendants generally. — Bosweli 
V. Dickerson, Case No. 1,683. 

The judgment in ejectment does not suspend 
the operation of the statute of limitations. — 
Smith v. Trabue, Case No. 13,110. 

The judgment in ejectment is not a bar to 
anouher action where the verdict for defend iuit 
ouly states that he is entitled to the jjossession. 
Code Or. g 227.— Fitch v. Cornell, Case No. 
4,834. 

Judgment by default and habere facias pos- 
sessionem executed set aside; the service not 
being made on the tenant in possession, but on 
the landlord. — West v. Talman, Case No. 17,- 
426. 

Plaintiff need not commence suit within the 
year, after jiidgment against him, Avhere de- 
fendant commences a suit for the same prop- 
erty within the year against plaintiff's grantees. 
—Brownsville v. Cavazos, Case No. 2,043. 

A plea in such action in the nature of a re- 
convention, claiming title to the property in 
dispute, and demanding damages for trespass 
is equivalent to a new action. — Brownsville v. 
Cavazos, Case No. 2,043. 

§18. Arrest of judgment and staying 
execntion. 

A motion in arrest of judgment because the 
ejectment against the casual ejector was wrong- 
ly entitled, and for other defendants, will be 
overruled where the declaration to which the 
real defendant pleaded was right. — Huiclekoper 
V, Bm-rus, Case No. 6,849. 

A person in possession, asserting an anterior 
title, must apply to the court, if he would stay 
the enforcement of the writ. — Hall v. Dexter, 
Case No. 5,929. 

The fedeial court will stay execution in eject- 
ment until the equity between the parties shall 
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be investigatocl in «. state court, only when the 
federal court has not jurisaiction of the equitj'- 
—Doe T. Johnston, Case No. 3,958. 

§ 19. Hew trial. 

Plaintiff cannot proceAi :tvith a second trial 
in ejectment where the costs of the former 
ejectment, which had heen jaon pros'd, were not 
paid.— Hurst v. Jones, Case No. 6,933. 

See, also, "New Trial," § 28. 

§ 20. Enforcement of judgmenf . 

A demise may be extended after judgment in 
ejectmen.t on notice to the persons in possession, 
so as to enable plaintiff to realize the benefit of 
his judgment.— Ledgerwood v. Pickett's Heirs, 
Case No. 8,175. 

The marshal must execute the writ issued up- 

• on a judgment in ejectment even as against 

third persons in possession having a superior 

title, but he may require an indemnity bond.— 

Hall T. Dexter, Case No. 5,929. 

If adverse possession be held, the officer is 
first to turn out the occupant, and take posses- 
sion in the name of the law, and afterwards 
deliver it to the plaintiff. It is not necessary 
that the vacant possession be immediately deliv- 
ered.— United States V. Xiowry, Case No. 15,636. 

Where -ia. demise ias been extended after judg- 
ment without notice to the persons in possession, 
they are entitled to be heard on a writ of er- 
ror coram nobis, or by motion.— Ledgerwood v. 
Pickett's Heirs, Cage No. 8,175. 

Where a tenant has been improperly turned 
out of possession on a judgment in ejectment, a 
writ of restitution is the proper mode of redress. 
—Smith V. Trabue, Case No. 13,116. 

If, after plaintiff is put into possession under 
a hab. fac. poss., he is turned out by the de- 
fendant, he may, upon suggesting vice comitatus 
non misit breve, obtain an attachment or an 
alias hab. fac. Aliter, if he is turned out by a 
stranger.— United States v. Slaymaker, Case No. 
16,313. 

Defendant cannot rule the marshal to return 
a hab. fac. poss., although plaintiff may do so. 
—United States t. -Slaymaker, Case No. 16,313. 

§ 21. Damages and auesne profits. 

Plaintiff may recover mesne profits, on giving 
notice that he means to proceed for them. — Bat- 
tin T. Bigelow, Case No. 1,108. 

When plaintiff's term expires before the trial, 
he may proceed for damages, for the trespass, 
and for mesne profits. — Brown v. Galloway, Case 
No. 2,006. 

Distinct actions may be brought in California 
to recover possession of land, and for damages 
for withholding its possession. — Field v. Colum- 
bet, Case No. 4,T<34. 

In actions for mesne profits, the measure of 
damages is the fair rental value of the property; 
if that cannot be ascertained, then the fair ac- 
tual value while in defendant's possession will 
govern.— Campbell v. Brown, Case No. 2,355. 

The right to damages given by Code Or. §§ 
313, 318, includes all damages to which the 
owner is entitled because of the wrongful occu- 
pation, as well for waste committed or suffered 
as tie value of the use and occupation. Such 
right is a distinct cause of action, and, if joined 
with a claim for possession, should be separately 
stated.— Wythe t. Myers, Case No. 18,119. 

Plaintiff in ejectment can recover mesne prof- 
its only from the time of the ouster laid in the 
declaration, where he proves no title prior there- 
to.— Hylton T. Brown, Case No. 6,«83. 

Manner of estimating rents aad profits on 
lands, buildings, and draining machine in pos- 
session and use by the city of New Orleans. — 
Gaines v. City of New Orleans, Case No. 5,177. 



No recovery can be had for profits accrumg 
after the commencement of the action for mesne 
projfits.— Campbell v. Brown, Case No. 2,355; 
Mora V. Foster, Id. 9,784. 

Procedure on an assessment under the Ohio 
occupying claimant's law of 1831. — Dunn v. 
Games, Case No. 4,177. 

In an action for mesne profits, the confession 
of entry by defendant in ejectment is suflicient 
to enable plaintiff to recover; aliter, when the 
judgment was by default.^Brown v. Galloway, 
Case No. 2,006. 

Possessors in bad faith in Louisiana will not 
only be charged with what they have received, 
but with what they might have received, ami 
cannot claim the benefit of the prescription with 
regard to the rents and profits. — Gaines v. City 
of New Orleans, Case No. 5,177. 

The period prescribed within which actions 
for mesne profits must be brought in California 
is three years; but if the statute be not pleaded,, 
mesne profits for a longer period may be recov- 
ered.— Field T. Columbet, Case No. 4,764. 

§ 22. Improvements- In general. 

The court will allow a recoupment of the 
value of permanent improvements, — ^Bright v. 
Boyd, Cases Nos. 1,875, 1,876; Gill v. Patten, 
Id. 5,428; Semple v. Bank of British Columbia, 
Id. 12,660; Wells v. Riley, Id. 17,404. 

The value of defendant's improvements will 
be first set off against mesne profits received 
prior to the actual ouster. — ^Hylton v. Brown, 
Case No. 6,983. 

% 23. — — i Constrnction and effect of 
statutory provision. 

A statute allowing tlie value of improvements, 
etc. (Act N. H. June 19, 1805), is unconstitu- 
tional so far as it applies to past improvements- 
— Society for Propagation of the Gospel v. 
Wheeler, Case No. 13,156. 

Act 3Ie. June 27, 1820, relating to compensa- 
tion for improvements, construed. — ^Bright v. 
Boyd, Case No. 1,875. 

Construction of "occupying claimants" law of 
Iowa, as to "color of title" and "good faith." — 
Litchfield v. Johnson, Case No. 8,387. 

Construction of Eev. St. 111. 1845, p. 104, § 8, 
in xelation to the protection of a person in pos- 
session of lands under color of title. — ^Eussell v. 
Barney, Case No. 12,152. 

§ 24. — Persons entitled, good faith,, 
and color of tdtle. 

Bona fide holder under invalid title, but with 
belief of good title, is .entitled to be paid for 
permanent and valuable improvements. — Camp- 
bell V. Brown. Case No. 2,355; Kanawha Coal 
Co. V. Kanawha & O. Coal Co., Id. 7,606. 

But one acquiring title pending suit to recover 
the property cannot recover for improvements 
made after the conmaencement of the suit. — 
Campbell v. Brown, Case No. 2,355. 

A tenant in possession under a defective title 
from the commonwealth is entitled to the full 
value of his improvements.— Borland v. Dean, 
Case No. 1,660. 

Possessors in bad faith are entitled to com- 
pensation for improvements accepted by the 
owner.— Gaines v. New Orleans, Case No. 5,177; 
Jackson v. Ludeling, Id. 7,139. 

Settlers on Des Moines river lands in Iowa 
held entitled to be allowed for improvements 
as occupying claimants under the Iowa statutes, 
where they were afterwards adjudged not to be 
tlje rightful owners. — Litchfield v. Johnson, 
Case No. 8.387. 

One who purchased from a person acting un- 
der an informal power, who sold the lands in> 
his own name, having no claim to them, cannot 
claim compensation for his improvements under 
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the occupying claimant law. — Reynolds t. Cor- 
dcvy. Case No. 11,729. 

A person making a void entry on the Virginia 

^ military district of Ohio, liaving a patent, is 

entitled to improvements under the occupying 

claimant law.— Chinu v. Darnell, Case No. 2,- 

GS4. 

The value of permanent improvements cannot 
be set off against damages for withholding 
possession, unless defendant held the land not 
only in good faith, but under color of title. — 
Field V. Columbet, Case No. 4,764; Stark v. 
Starr, Id. 13,.307. 

Any instrument gives "color of title" which, 
by apt words of conveyance from grantor to 
grantee, in form passes what purports to be 
a good title.— Field v. Columbet, Case No. 4,- 
764. 

A deed of the land will give color of title, 
whether the grantor had title or not.— Stark v. 
Starr, Case No. 13,307. 

§25. Pleading. 

Sufficiency of a counterclaim for the value of 
improvements made by defendant, in a suit for 
wrongfully withholding possession. Civ. Code 
Or. § 318.- Neff v. Pennoyer, Case No. 10,085. 

A plea of set-off for permanent improvements 
in an action for mesne profits must allege that 
the same were made while holding under color 
of title adversely to the claim of plaintiff, and 
In good faith. Code Or. § 227.— Pitch v. Cornell, 
Case No. 4,834. 

A counterclaim for permanent improvements 
.<!houId not be pleaded to the whole complaint, 
but only to so much thereof as to which it is 
an an.t'.wer or defense; and it should allege the 
preseiit value of said improvements, and that 
they better the condition of the property for the 
ordinary purposes for which it is used.— Wythe 
V. ilyers. Case No. 18,119. 

§ 26. — — l^ature of improvement. 

The amount of an assessment for a street im- 
provement cannot be set off as an improvement 
made on the property, but may be deducted 
from the gross value of the rents in estimating 
the actual damage from withholding the pos- 
session.— Stark V. Starr, Case No. 13,307. 

The value of improvements cannot be set off 
against mesne profits unless they are not only 
permanent, but also add to the future value 
of the property for the ordinary purposes for 
which it is or may be used.— Stark v. Starr, 
Case No. 13,307. 

A permanent improvement is something done 
or put upon the land which cannot be removed 
either physically or in contemplation of the 
law.— Stark v. Starr, Case No. 13,307. 

^27. Taxes. 

Taxes on land, paid by defendant while hold- 
ing under color of title, in good faith, adversely 
to plaintiff, in an action for damages for with- 
holding possession, are a proper subject of eoun- 
terclaim,— Neff v. Pennoyer, Case No. 10.085; 
Semple v. Bank of British Columbia, Id. 12,660, 

ELECTION. 

Between counts in indictment, see "Indictment 
and Information," § 18. 

testamentary provisions and other rights, 

see "Wills," § 53. 

To treat property as converted, see "Conver- 
sion," § 3. 

ELECTION OF REMEDIES, 

§ 1, Necessity for election. § 2, Right to election. 

% I. Necessity for election. 

Plaintiff proceeding both at law and in equi- 
ty must elect.— Allison v. Alexander, Case No, 
251. 



Plaintiff will not be put to his election on 
motion of a defendant who is not a party to 
both suits.— Graham v. Meyer, Case No. 5,673. 

'Ihe federal circuit court cannot, at the suit 
of obligors in a redelivery bond, compel an 
election between two suits pending in the dis- 
trict coui't, — one on such bond, and the other 
to condemn the goods as forfeited for fraud or 
undervaluation in their invoice.— Powell v. Red- 
field. Case No. 11,359. 

§ 2. Kriglit to election. 

Any one of various remedies may be employed 
where either will enforce the right, or obtain 
the satisfaction to which the party is entitled. 
—Smith V. United States, Case No. 13,122. 

On an agreement containing a penalty, plain- 
tiff may bring debt for the penalty only, or 
covenant and recover more or less damaget* 
than the penalty.— Jlartin v. Taylor, Case No. 
9,166. 

Where timber cut upon public lands willfully, 
frauduleutlj', or negligently is made into saw 
logs, the government may elect to replevy such 
logs, or sue in trover for their value as such. — 
Bly V. United States, Case No. 1,581. 

Where one gets possession of chattels tor- 
tiously, the owner may waive the tort, and sue 
in assumpsit for the value or the proceeds. — 
Janes v. Buzzard, Case No. 7,206a. 

Or, where they have been returned by the 
trespasser, the owner may waive the trespass, 
and recover in assumpsit for the time of their 
detention. — Janes v. Buzzard, Case No. 7,206a. 

The fact that plaintiff has a remedy ex con- 
tractu against others is no bar to a suit ex 
delicto against a wrongdoer. — Strause v. West- 
ern Union Tel. Co., Case No. 13,531. 



ELECTIONS. 

§ 1, Riglit of suffrage and regulation thereof in 
general. § 2, Oflacei-s. § 3, Qualification of voters. 
§ 4, Registration of voters. § 5, Conduct of elec- 
tions. § 6, Returns. § 7, Contests and actions to 
enforce right to vote. § 8, Violation of the elec- 
tion laws— Offenses. 5 9, Preliminary proceed- 
ings. § 10, Evidence. § ' 11. Indictment 

§ 12, Actions to enforce penalties or forfeitures. 

Of assignee in bankruptcy, see "Bankruptcy," 

§§ 160-176. 
Of corporate officers, see "Corporations," § 34, 

§ 1. Right of snfErage and regulation 
thereof in general. 

Act May 31, 1870, to enforce the rights of 
citizens of the United States to vote in the sev- 
eral states of the Union, is not unconstitutional, 
on the ground of discriminating between differ- 
ent classes of citizens. The words "without 
distinction of race, color, or previous condition 
of servitude" are general terms, descriptive in 
character, and are not restricted and cannot 
limit the preceding words, which apply to all 
citizens otherwise qualified to vote.— Charge to 
Grand Jury, Case No. 18,252. See, also, United 
States V. Hall, Case No. 15,282. 

Congress has power to interfere for the pro- 
tection of voters at federal elections irrespective 
of the fourteenth and fifteenth amehdments to 
the federal constitution. — United States v. Cros- 
by, Case No. 14,893. 

A state may deny the right of suffrage to any 
citizens of the United States for other cause's 
than those specified in Const. U. S. Amend, art. 
15.— McKay v. Campbell, Case No. 8,839; Unit- 
ed States V, Crosby, Id. 14,-893. 

Under the fifteenth amendment, congress 
cannot legislate in reference to any interference 
with the right of a colored person to vote which 
does not proceed from his race, color, or previ- 
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ous condition of servitude.— United States v. 
■Cruikshank, Case No. 14,897. 

The power to regulate the time, place, and 
manner of holding elections for representatives 
in congress (Const, art. 1, § 4) includes the 
power to protect the electors in a free inter- 
change of views, in making a free choice, and 
in expressing that choice freely at the ballot 
box.—United States v. Goldman, Case No. 15,- 
2.25. 

Electors in a state, who have the qualifica- 
tions requisite for electors of the most numer- 
ous branch of the state legislature, have the 
right, under Const, art. 1, § 2, to vote for repre- 
sentatives in congress, and congress has the 
constitutional power to protect that right. — 
United States v. Goldman, Case No. 15,225. 

See, also, "Constitutional Law," § 4. 

§2. Officers. 

Method adopted for the appointment of su- 
:pervisors of election under the federal election 
laws of 1870, 1871, and 1872.— Harrison v. Mc- 
Laren, Case No. 6,139. 

The circuit court will not remove a chief 
supervisor of elections for issuing instructions 
which are the same as those previously issued 
and shown to have been approved by the dis- 
trict attorney and circuit judge. — ^In re Walsh, 
Oase No. 17,112a. 

Members of election returning board of state 
are state and not federal officers, even when 
•canvassing votes for presidential electors. — ^Es 
parte Anderson, Case No, 349. 

A suit will not lie in the federal court to en- 
join state election officers from registering vot- 
ers or holding an election in pursuance of a 
state law on the ground that the same is un- 
constitutional.— Holmes T. Oldham, Case No, 
6,643. 

■S 3. Qualification. o£ voters. 

Act May 31, 1870, is inapplicable to the quali- 
fications of voters, except as founded upon the 
distinction of race, color, or previous condition 
•of servitude.— Ex parte Melllwee, Case No. 8,- 
-S20. 

The charter of the city of Washington of 1848 
(section 5) does not require, as a qualification 
for voting, citizenship of the United States one 
jear prior to the election. — United States v. 
MeCormick, Case No. 15,663a. 

The act of 1848 added, to the qualifications 
-of voters in the District of Columbia, thfe pay- 
ment of a school tax,— United States v, Mc- 
Oormich, Case No, 15,660a. 

The evidence of qualification afforded by the 
legistiy is not exclusive; other testimony may 
ToQ admitted, and, if all qualifications are prov- 
ed, the person is entitled to vote.— United States 
V. McCormich, Case No. 15,660a, 

The laws of New York do not deprive of the 
right of suffrage a person who has been con- 
Ticted in the federal courts of a mere statutory 
offense against the United States, such as utter- 
ing a counterfeited security of the United 
States. Rev. St, § 5431. — United States v. 
Barnabo, Case No, 14,522; 

■^ 4. Registratioii of voters. 

The assessors must register all white male 
residents of Washington City subject to a 
school tax, whether foreigners or not, — United 
.States V. MeCormick, Case No. 15,663a, 

Instructions to the supervisors to take from 
a person who asks to be registered as a voter 
liis certificate of naturalization are unauthor- 
ized by the statute,— In re Walsh, Case No. 17,- 
112a. 

^ 5. Condnct of elections. 

Act La, April 11, 1877, does not authorize 
the use of separate ballot boxes for state and 



federal offices. — United States v, .Nicholson, 
Case No. 15,877. 

The mayor of Washington, D. C, has no 
power to enforce a demand that the polls should 
be kept open as required by law. — United States 
y, Stewart, Case No. 16,401a. 

All persons must take the oath of qualifica- 
tion required by the state law, when chal- 
lenged.— McKay V, Campbell, Case No, 8,839. 

Eights of deputy marshals at elections of 
members of the house of representatives.— 
United States v. Gitma, Case No, 15,209. 

The federal election law (Rev. St. tit. 26) is 
constitutional^ and special deputy marshals of 
the United States will be protected by the fed- 
eral courts in discharging their duty thereun- 
dei,— In re Engle, Case No, 4,48^. 

Such deputy marshals are clothed with discre- 
tion in the exercise of their duties, under Rev, 
St. §§ 2021, 2022.— In re Engle, Case No. 4,488, 

§ 6. Returns. 

The proper composition of a returning board 
of Louisiana determined. — Kellogg v. War- 
mouth, Case No, 7,667, 

All the judges of an election in Georgetown, 
D. C., lidd not necessary to be present to con- 
stitute a legal session. — Fearson v. United 
States, Case No, 4,712. 

As to the manner of electing a mayor of the 
city of Washington, D. 0., and the returns of 
such election. — United States v, Carbery, Case 
No. 14,720, 

§ 7. Contests and actions to enforce 
rigHt to vote. 
The federal courts have jurisdiction in con- 
tested elections of state officers only where the 
title to office arises out of the denial of the right 
to vote to citizens on account of race, color, or 
previous condition of servitude. — Harrison v, 
Hadley, Case No. 6,137. 

Rev. St. § 2010, gives no jurisdiction to the 
United States circuit court of an action to re- 
cover possession of an office from which plain- 
tiff has been ejected after his title had been 
established by an election. — Johnson v. Jumel, 
Case No. 7,392. 

The acts to enforce the rights of citizens to 
vote (16 Stat. 140) hdd constitutional under 
the fifteenth amendment and applicable to 
the election of a state governor. — ^Kellogg v. 
WarmoutH, Case No. 7,667. 

Sufficiency of petition to give federal court 
jurisdiction under such statutes, — Kellogg v. 
Warmouth, Case No, 7,667. 

The question of the eligibility of complainant 
to the office of governor cannot arise under a 
bill for the preservation of evidence to enable 
complainant to prosecute a suit at law, al- 
leging that voters have been deprived of regis- 
tration and their votes suppressed on account 
of race, color, etc.— Kellogg v, Warmouth, Case 
No. 7,667. 

§ 8. Violation of tlie election laws— Of- 
fenses. 

Act May 31, 1870, § 20, providing for the 
punishment of persons illegally registering un- 
der the state law at an election for a represen- 
tative in congress, is not unconstitutional. — 
United States v. Quinn, Case No. 16,110. 

Rev. St, § 5515, in relation to offenses by elec- 
tion officers, is constitutional. — ^United States 
V. Clarke, Case No, 14,809. 

Rev. St. §.5515, does not apply to a violation 
of the state laws regulating elections, when 
such violation does not affect the election, or 
the result of the election, of a delegate or rep- 
resentative in congress. — United States v. 
Nicholson, Case No, 15,877. 
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The governor of a state is not an election 
officer -within Act May 31. 1870, § 22, punish- 
ing the fraudulent making of a false certificate 
of the result of a congressional election. — Unit- 
ed States V. Clayton, Case No. 14,814. 

Judges of election are not liable to criminal 
prosecution unless they have acted from cor- 
rupt motives.— -United States v. Gillis, Case 
No. 15,207. 

The refusal to allow a person, when chal- 
lenged, to take the oath of qualification, if 
made on account of his race, color, or previ- 
ous condition of servitude, but not otherwise, 
is a violation of Act May 31, 1870, § 2.— Mc- 
Kay V. Campbell, Cases Nos. 8,839, 8,840. 

Intrusting the keys of ballot boxes to a police 
patrolman, and opening the boxes in a differ- 
ent order than that prescribed by the state 
statute, held insufficient to authorize a' convic- 
tion, under Rev. St. § 55, though there was a 
fraudulent substitution of ballots, where the 
inspectors were not shown to have been con- 
nected therewith. — United States v. Hayden, 
Case No. 15,333. 

A registration officer who refuses or know- 
ingly omits to give full effect to the law, by 
placing the name of any citizen on the list of 
voters who applies for registration, and who 
is entitled under the state constitution and 
laws to be registered as a voter, is guilty of a 
misdemeanor, and is liable to a criminal prose- 
cution, as well as to a civil action, by the party 
aggrieved.— Charge to Grand Jury, Case No. 
18,252. 

A certificate reciting that the statutory req- 
uisites have been complied with, issued to one 
who has fully complied with all the conditions 
precedent to admission to citizenship, is not 
within Rev. St. § 5426, though all the proceed- 
ings were not recorded. — In re Coleman, Case 
No. 2,980. 

Under Act May 30, 1870, it is a crime to 
counsel or advise another to vote illegally or 
in any way to procure or aid such vote. — Charge 
to Grand Jury, Case No. 18,254. 

The offense of preventing the free exercise 
of the right of suffrage (Act May 31, 1870, § 
19) is complete by the forcible expulsion from 
tlie polls of voters waiting in line to cast their 
ballots, though they afterwards returned and 
voted. — United States v. Souders, Case No. 16,- 
358. 

An indictment for a conspiracy to prevent 
the giving of support and advocacy to an elec- 
tion (Rev. St. § 5520) need not set out the acts 
of advocacy and support which the conspiracy 
was formed to prevent. — United States v. Gold- 
man, Case No. 15,225. 

It. is no defense to an indictment of a woman 
for knowingly voting at an election without a 
lawful right to vote, that she believed that she 
had a right to vote, and voted in reliance on 
such belief. — United States v. Anthony, Case 
No. 14,459. 

§ 9. —^ Preliminary proceedings. 

Sufficiency of affidavit of violation of Rev. 
St. § 5426, relating to unlawful registration. — 
In re Coleman, Case No. 2,980. 

§ lO. —^ Evidence. 

Evidence that defendant stated, as certain 
colored men approached the polls, that no col- 
ored men should vote, and that he would die 
first, which caused them to leave, Itdd suffi- 
cient to sustain a conviction under Act May 
31, 1870. § 4.— United States v. Canter, Case 
No. 14,719. 

A copy of a township election return filed 
with the county clerk, accompanied by his cer- 
tificate that it is a full and correct return of 
such election as filed, sent to the office of the 
secretary of state, is not an official paper under 



the election law of New Jersey.— United States 
V. Souders, Case No. 16,358. 

A conviction on an indictment for using, for 
the purpose of registering as a voter, a natural- 
ization certificate, knowing the same to have 
been unlawfully issued (Rev. St. § 5426), is not 
sustained by proof that defendant knew that 
the certificate had been issued without his pres- 
ence in court, and without any oath being tak- 
en by him.— United States v. Burlev, Case No. 
14,686. 

To convict for conspiracy under Rev. St. §§■ 
5508, 5520, it is not necessary to find that the- 
conspiracy charged was formed against the- 
voter named in the indictment alone. — United 
States V. Butler, Case No. 14,700. 

§ 11. — — Indictment. 

In an indictment for offenses against the- 
elective franchise, it is sufficient to charge the 
offense in the language of the statute.— United 
States V. White. Case No. 16,674; Same v. 
Quinn, Id. 16,110. 

An allegation that defendant offered a person 
a certain sum to vote is equivalent to an alle- 
gation that he counseled and advised him to 
vote. — United States v. Hendric, Case No. 15.- 
346. 

An allegation that a person claimed a right 
to vote at an election is not equivalent to an 
allegation that he was a qualified voter.— IJnit- 
ed States v. Hendric, Case No. 15,347. 

An indictment under Rev. St. § 5512, for 
fraudulent registration, charging that defend- 
ant, "having no lawful right to register, fraud- 
ulently and willfully did register," held bad in 
not pointing out the fraud, and stating facts 
showing that defendant was not entitled to 
register. — United States v. Hirschfield, Case 
No. 15,372. 

An averment that the accused was an alien, 
and had not been admitted to become a citizen 
of the United States, does not show that he 
had no right to register, or that he was not a 
citizen of the United States, or that he had no- 
right to vote. — United States v. Hirschfield. 
Case No. 15,372. 

An averment, in an indictment for bribing 
voters, that an election was held in a certain 
precinct on the day prescribed for holding such 
election, -is sufficient; it being presumed that 
such election was legal. — United States v. 
Johnson, Case No. 15,488. 

An allegation that an election was held at 
East Portland precinct held equivalent to an 
averment that an election w.as held, in such 
precinct. — United States v. Johnson, Case No. 
15,488. 

An allegation that defendant knowingly of- 
fered to give O. a bribe to vote, the said O. be- 
ing then under 21 years of age, sufficiently 
charges knowledge of such nonage. — Unite<l 
States V. O'Neill, Case No. 15,949. 

Whether an indictment for unlawfully pre- 
venting certain citizens of African descent 
from registering or voting at a municipal elec- 
tion should charge that the acts were done on 
account of race, color, or previous condition of 
servitude, qutere. —United States v. Petersburg 
Judges of Election, Case No. 16,036. 

§12. Actions to enforce penalties or 
forfeitures. 
Sufficiency of allegations of complaint in ac- 
tion for penalty under Act May 31, 1870, § 2. 
—McKay v. Campbell, Case No. 8,839. 

In an action for the forfeiture provided for 
by Act May 31, 1870, § 4, the declaration must 
aver that plaintiff was prevented from voting 
by force, bribery, threats, intimidation, or oth- 
er such unlawful means. — Seeley v. Koox, Case 
No. 12,630. 
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A declaration averring that plaintiff was pre- 
sented from voting by an erroneous decision 
■of defendant, an election officer, upon a ques- 
tion of law, without averring that the decision 
was willfully wrong, is insufficient.— Seeley v. 
Koos, Case No. 12,630. 

ELEVATED RAILROADS. 

See "Street Railroads." 



EMANCiPATiON. 

Of slaves, see "Slaves," §§ 19, 20. 

EMBARGO. 

See "War," §§ 7-23. 

EWIBEZZLEIWENT. 

§ 1, Nature and elements of oflejise— By officer or 

sgent of corporation. § 2, By public officer. 

■§ 3. Indictment. § 4, Evidence. § 5, Sentence and 
punishment. 

By salvors, see "Salvage." § 29. 
By seamen, see "Seamen," §§ 75, 104. 
•Of mail, see "Post Office," §§ 12, 23. 

■§ 1. Nature and elements of offense— By 
ofS.cer or agent of corporation. 

Where the president of a national bant con- 
verts its funds to his own use, he is guilty of 
■embezzlement, under Act June 3, 18(M, S 55, 
xinless he show authority for so doing. — ^In re 
Van Campen, Case No. 16,835. 

"Embezzle," as used in Rev. St. § 5209, in re- 
lation to officers and agents of national banlcs, 
■describes a crime which a person has oppor- 
tunity to commit by reason of some office or 
■employment, and which is some breach of con- 
fidence or trust. — United States v. Conant, 
■ Case No. 14,844. 

"Moneys," as used in Rev. St. § 5209, for 
punishing embezzlement, etc., by officers of 
national banks, includes national bank bills. — 
United States v. Johnson, Case No. 15,483. 

^2. By puMic officer. 

Act Aug. 13, 1841, and Act Aug. 6, 1846, ap- 
pl.v to persons intrusted by law with the legal 
possession of public moneys, and not to those 
subordinates who, not being intrusted with 
such possession, may be punished for fraudu- 
lent conversion.— United States v. Hutchinson, 
■Case No. 15,432. 

A depiity collector is a "public officer," with- 
in the meaning of the act of 1840 relating to 
the embezzlement by public officers of public 
moneys intnisted to them. — United States v. 
Bowerman, Case No. 14,630. 

A clerk appointed by the direction and with 
the approbation of the secretary of the treas- 
ury at a fractional currency counter of a sub- 
treasury department is an officer of the United 
States.— tfnited States v. Bloomgart, Case No. 
14,012. 

One appointed under Act Jan. IS, 1837, as clerk 
lo the treasurer of the mint, is not indictable, 
under Acts Aug. 13, 1841, and Aug. 6, 1846, 
for embezzling pubhc moneys. — United States 
T. Hutchinson, Case No. 15,432. 

A postmaster who uses the money received 
through his office in paying his private debts, so 
that, upon examination, his accounts do not 
balance, is guilty of embezzlement (Act June 
5, 1872, § 122), though he intended to replace 
the money, and made the same good shortly 
After his arrest. — United States v. Gilbert, Case 
>;o. 15,205. 
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A postmaster who takes money out of a letter 
will be held guilty of embezzlement, though the 
addressee was an illiterate person, whose let- 
ters he was in the habit of reading to him. — 
United States v. Bramham, Case No. 14,636. 

Honeys collected from engineers and pilots mi- 
der the act of 1852, and the proceeds of for- 
feited goods under tlie revenue laws, paid to 
the deputy collector, are "public moneys," with- 
in the statute. — United States v. Bowerman, 
Case No. 14,630. 

§ 3. Indictment. 

In an indictment under Act March 3, 1825, c. 
65, § 16, punishing any one who shall "fraudu- 
lently embezzle," etc, the word "feloniously" 
will not supply the place of "fraudulently." — 
United States v. Forrest, Case No. 15,131. 

An indictment of the president of a national 
bank for embezzling its moneys* must show 
that the moneys were lawfully intrusted to his 
possession. — ^United States v. Johnson, Case No. 
15,483. 

An indictment under Rev. St. § 5209, charging 
defendant with drawing bills of exchange, and 
assigning notes without authority, need not al- 
lege an intent to injure and defraud the associa- 
tion. — United States v. Johnson, Case No. 15,- 
483. 

An. indictment under Act March 3, 1825, must 
state that defendant was employed in the bank 
or an office of discount and deposit, etc., in 
some state or territory of the United States. — 
United States v- Forrest, Case No. 15,131. 

In an indictment for embezzling a letter con- 
taining a bank note (Act March 3, 1825) it is 
not necessary to state the particular office held 
by the accused, or that the note was of an 
incorporated bank, or of any value. — United 
States V. Clark, Case No. 14,801. 

§ 4. Evidence. 

The items in a treasury transcript, if estimat- 
ed and made up from hearsay, are not admissi- 
ble in evidence against a public officer. — ^United 
States V. Forsythe, Case No. 15,133. 

On indictment of & bank cashier under Ace 
June 3, 1864, § 55, for embezzling funds of the 
bank, evidence that the funds were used in 
stock speculations with the consent of the offi- 
cers of the bank, and for its benefit, is inadmis- 
sible to disprove the averments in the indict- 
ment that the acts were done with intent to 
injure and defraud the bank. — ^United States v. 
Taintor, Case No. 16,428. 

On the preliminary exainination of the ac- 
cused, charged with embezzlement, evidence of 
the actual existence of a certain national bank, 
and of acts done by the accused as president 
thereof, is sufficient evidence of the legal in- 
corporation of the bank, and of the connection 
of the accused with it, — ^In re Van. Campen, 
Case No. 16,835. 

§ 5. Sentence and pnnislmxent. 

For the crime of embezzlement by a federal 
officer the court sentenced the convicted person 
to confinement for six years at hard labor, and 
to pay a fine to the 'extent of his embezzlements. 
—United States v. Bloomgart, Case No. 14,013. 

EMBRACERY. 

§ 1. Wliat constitntes. 

It is a crime, under Act March 2, 1831, § 2, 
to endeavor to influence a juror by conveying 
or imparting information to him, out of the 
jury box, for the purpose of afEecting his con- 
duct or judgment, or to endeavor to persuade 
him by arguments or appeals of any kind ex- 
cept titose addressed to him by counsel in open 
court.— Charge to Grand Jury, Case No. 18,251. 

It is a crime, under the act of 1872, for a 
person, in violation tliereof. and for the pur- 
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pose of influencing the action of a grand jury, 
to send to them any letter or communication 
relating to any matter pending before them, 
or pertaining to their duties, without a previous 
order of the court.— Charge to Grand Jury, Case 
No. 18,255. 

EMINENT DOMAIN. 

§ 1, Nature ana extent of power. § 2, Compensa- 
tion — Necessity and sufficiency. § 3, Taking or 

injuring property as ground for compensation. § 4, 

Measure and amount. § 5, Proceedings to take 

property and assess compensation — In general. § 6, 

When proceedings necessary. § 7, Tribunal 

to determine compensation. § 8, The inquisi- 
tion. § 9, Parties. § 10, Evidence. § 11, 

Trial. § 12, Remedies of owners of property. 

§ 13, Title or rights acquired. 

Public improvements by municipalities, see "ilu- 

nicipal Corporations," §§ 14^18. 
Removal of proceedings to federal court, see 

"Removal of Causes," § 2. 

§ 1. Nature and extent of power. 

The legislature only can determine when and 
in what cases private property shall be taken 
for public use. Its determination is final on 
such question, but not on the question of what 
is a public use.— Horton v. Squankum &, Free- 
hold Marl Co., Case No. 6,710. 

To condemn land for the use of a canal is to 
take private property for a public use. — Bona- 
parte V. Camden & A. R. Co., Case No. 1,617; 
Chesapeake & O. Canal Co. v. Key, Id. 2,649. 

The constitution gives congress authority to 
condemn lands situated in a state for use as a 
post-office site.— United States v. Inlots, Case 
No. 15,441. 

Land may be taken for a railroad, under leg- 
islative authority, upon just compensation be- 
ing made.— Baltimore & O. R. Co. v. Van Ness, 
Case No. 830; Bonaparte v. Camden & A. R. 
Co., Id. 1,617. 

The legislature may constitutionally authorize 
the fee of private property to be taken for a 
boom, to be built and operated by an incor- 
porated company over which, and its charges, 
legislative control is reserved. — ^Patterson v. Mis- 
sissippi & R. R. Boom Co., Case No. 10,829. 

Property destroyed by city ofiicers to stay the 
progress of a conflagration is not private prop- 
erty taken for public use.— Bowditch v. Boston, 
Case No. 1,719. 

Contractors of the government Jield to derive 
no power, by virtue of their contract, to take 
private property, or apply the same to fulfill 
their contract obligations, without the owner's 
consent.— Brady v. Atlantic Works, Case No. 1,- 
794. 

An authority to appropriate private lands witl 
be imphed as necessary to effectuate the object 
of state statutes providing for the construction 
of state railroads and canal. — ^Baring v. Erdman, 
Case No. 981. 

Act June 10, 1872, appropriating money for 
the "purchase, at private sale or by condemna- 
tion," of a site for a post ofiice at Cincinnati, 
recognized the previous act (March 12, 1872) as 
conferring power to condemn the lands, if nec- 
essary.— United States V. Inlots, Case No. 15,- 
441. 

Act Md. 1785, c. 49, respecting taking of land 
for private ways, is valid. — 'Ex parte Barnard, 
Case No. 1,000. 

Such act is in force in the county of Washing- 
ton, D. C.— Ex parte Barnard, Case No. 1,000. 

The state, under its power of eminent domain, 
may make public roads through the lands of the 
United States, unrestricted by the proprietary 



right of the latter.— United States v. Railroad 
Bridge Co., Case No. 16,114. 

Authority to construct and repair railway, and 
take materials therefor, does not give right t<» 
divert waters for use of engines. — Baring v. Erd- 
man, Case No. 981. 

Authority to take materials or divert water 
for use of railroad from lands contiguous to, ad- 
joining, or near the railroad, is not limited to 
lands bounding the road. — Baring v. Erdman, 
Case No. 981. 

§ 2. Compensation— Necessity and suffi- 
ciency. 

The legislature of a state cannot take lands 
of a person without making just compensation 
in money, to be fixed by agreement with the par- 
ties, or by arbitration, or by a jury. — Vanhorne 
V. Dorrance, Case No. 16,857. 

A law is not void because it contains no pro- 
vision for compensation for property taken, or 
the mode of ascertaining it, where a subsequent 
law contains such provision. — Bonaparte v, 
Camden & A. R. Co., Case No. 1,617. 

Congress has no power to authorize a tele- 
graph company to construct its line over pri- 
vate property without making compensation. — 
Atlantic & P. Tel. Co. v. Chicago, R. I. & P. 
R. Co., Case No. 632. 

The title of owners of land in the state of 
Tamaulipas could be devested by a decree of its 
congress without compensation. — Brownsville v. 
Cavazos, Case No. 2,043. 

The obligation to make compensation is con- 
comitant with the right to take private property- 
for public use. — Bonaparte v. Camden & A. R. 
Co., Case No. 1,617. 

Private property cannot be taken for public 
use until compensation is actually made. A 
provision for ascertaining and mailing compen- 
sation afterwards is not sufiicient. — ^Avery v. 
Fox, Case No. 674. 

The payment for land taken must be simul- 
taneous with the disseisin and the appropriation. 
— Bonaparte v, Camden & A. R, Co., Case No, 
1,617. 

The assessment of damages by a jury fulfills 
the requirement that no private property shall 
be taken for public use without compensation. — 
Chesapeake & O. Canal Co. v. Key, Case No. 
2,649. 

§ 3. ^-^ Taking or injuring property as 
ground for compensation. 

The rule giving damages for injury to part of 
the land not taken hel^ inapplicable where 
property taken on one side of an alley was 
leased for use in connection with a livery stable 
on the opposite side. — United States v. Inlots, 
Case No. 15,441a. 

The mere entry on land for th& purpose of 
making a survey of a road is not a taking re- 
quiring compensation to be made. — ^Bonaparte 
V. Camden & A. R. Co., Case No. 1,617. 

The use of land in a public street for the pur- 
poses of an ordinary railroad is a new burden, 
which cannot be imposed without previous com- 
pensation to the owner of the fee of such land. — 
Van Bokelen v. Brooklyn City R. Co., Case No. 
16,830. 

The use of land in a city street for the pur- 
poses of an ordinary horse railroad is not a 
new burden, and the owner of the fee is not 
entitled to compensation. — ^Van Bokelen v. 
Brooklyn City R. Co., Case No, 16,830. 

§ 4. Measure and amount. 

The measure of compensation, both under the 
constitution of the United States and the laws 
of Ohio, is the fair market value at the time of 
condemnation, not at forced sale, but at a sale 
by the owners themselves..— United States v. 
Inlots, Case No. 15,441a. 



1021 .{§ 4) 



EMINE]S[T DOMAIN. 
[Fed. Cas. Digrest.] 



(§ 13) 1022 



The measure of compensation for property 
condemned by the United States is the full, lair 
mai'ket value in cash, without allowance for loss 
of custom, etc., by persons having stores in the 
condemned buildings.— United States v. Inlots, 
Case No. 15,441. 

If condemnation take place during a tem- 
porary depression due to stringency in the money 
market, it seems that the property may be 
valued as of a time immediately preceding such 
depression.— United States v. Inlots, Case No. 
15,441a. 

Measure of damages for property appropriated 
for boom purposes. — ^Patterson v. Mississippi & 
R. R. Boom Co., Case No. 10,829. 

§ 5. Proceedings to take property and 
assess compensation — ^In general. 

Proceedings under Act Minn, March 1, 1856, 
§ 10, and Act Slinn. Feb. 1, 1864, § 20, for 
the condemnation of land for a railroad right of 
way.— Seeombe v. Milwaukee & St. P. Ry. Co., 
Case No. 12,601. 

§ 6. — "WTxen proceedings necessary. 

Condemnation proceedings are necessary 
where lien owners are not willing to surrender, 
though the owners and the government have 
agreed upon the price. Act 111. Dec, 14, 1871. — 
United States v. Block 121, Case No. 14,610. 

§ 7. — Tribunal to determine compen- 
sation. 

The legislature cannot take land, and give it 
to a corporation, even for a public purpose, and 
fix by statute the compensation. The compen- 
.sation must be judicially ascertained. — ^United 
States v. Illinois Cent, R, Co., Case No. 15,437. 

An act incorporating a company to build a 
railroad, and providing for the assessment of 
damages to the owners of land through which it 
passes, held not unconstitutional. — ^Bonaparte 
V. Camden & A. R. Co,, Case No. 1,617. 

§ S. Tlie inquisition. 

It is not necessary that the inquisition con- 
tain the names of jurors summoned, but not 
sworn. — Chesapeake & O. Canal Co. v. Bin- 
ney. Case No. 2.645. 

A day certain must be fixed in the warrant 
for tlie meeting of the jury, and the want there- 
of is fatal.— Chesapeake & O. Canal Co. v. Key, 
Case No. 2.649. 

Where several warrants have been returned 
with inquisitions, and each inquisition refers 
to the warrant returned therewith, it can be 
shown by parol which warrant is applicable to 
each inquisition. — Chesapeake & O. Canal Co. 
V. Union Bank, Case No. 2,653. 

Circuit court of the District of Columbia Jield 
to have jurisdiction to quash inquisition taken 
under a turnpike charter. — Georgetown Turn- 
pike Road Co. V. Custis, Case No. 5,348. 

Inquisition will be quashed where the jurors 
are not disinterested. — Georgetown Turnpike 
Road Co. V. Custis, Case No. 5,348. 

An inquisition condemning more land than 
necessary will be set aside. — Chesapeake & O. 
Canal Co. v. Mason, Case No. 2,650. 

A reference in the inquisition to the descrip- 
tion of the land in the warrant is suflBeient. — 
Chesapeake & O. Canal Co. v. Binney, Case 
No. 2,645. 

It is not necessary that the inquisition state 
the value of the land separately from the dam- 
ages. — Chesapeake & O. Canal Co. v. Union 
Bank, Case No. 2,653. 

The jury should describe the boundaries of 
the land, and the quality and duration of the 
estate in the same. — Chesapeake & O. Canal 
Co. V. Union Bank, Case No. 2,653. 

Four days' notice of meeting of jury to fix 
damages is sufficient. — ^Baltimore & O. R, Co. 
V. Van Ness, Case No. 830. 



Where a charter does not require notice to 
the party whose lands are to be condemned, 
the inquisitions need not state that such notice 
has been given. — Chesapeake & O. Canal Co. v. 
Union Bank, Case No. 2,653. 

§9. Parties. 

Under the Ohio statute, all persons interested 
in the land are made parties, and their rights 
adjudged, so that the taking of leased lands or- 
lands in which interests are held by contract 
puts an end to all the rights and obligations be- 
tween the contracting parties. — United States v.. 
Inlots, Case No. 15,441a. 

§10. ^-^ ^Evidence. 

Where an interest was claimed under an in- 
formal lease, held, that the government might 
show a parol agreement that the same was only 
to be used to support a claim for compensation in 
case of condemnation. — United States v. Inlots, 
Case No. 15,441a. 

§11. Trial. 

Under the Ohio Statute (69 Iraws, 88), sep- 
arate trials are allowed as to separate parcels, 
but not as to separate interests therein; but 
the separate interests may be separately pre- 
sented to the jury. — United States v. Inlots, 
Case No. 15,441. 

The company condemning the land is the- 
sole judge of what interest will be necessary 
for its operations, — Chesapeake & O. Canal Co.. 
V. Union Bank, Case No. 2,653. 

§ 12. Remedies of cnners of property. 

Where a law contains no provision for com-- 
pensation for property taken, its execution will 
be enjoined till such provision is made by law 
and the compensation paid.— -Bonaparte v. Cam-, 
den & A. R. Co., Case No. 1,617. 

The taking of private property where pay- 
ment or a deposit is not made, will be enjoined 
where the constitution requires payment of 
compensation before such property can be ap- 
propriated, and the injury is irreparable. — Eide- 
miller v. Wyandotte City, Case No. 4,313. 

The maldng of an embanked roadway for 
public use held to be an irreparable injury, with- 
in the meaning of the rule. — ^Eidemiller v, 
Wyandotte City, Case No. 4,313. 

In such a case the landowner may have an 
injunction pending an appeal taken by him 
from the assessment of damages, where com- 
pensation has not been paid or deposited, and 
no different provision is made by law, — Eide- 
miller v. Wyandotte City, Case No, 4,313. 

§ 13. Title or rights acquired. 

Under a special act authorizing a street or- 
highway to be laid out, providing for damages 
in a special manner, and barring any action for 
possession or damages, the fee does not pass. — 
United States v. Harris, Case No. 15,315. 

Where the state of Indiana condemned land 
for a canal, and the benefits were assessed as 
equal to the damages, lield, that the state ac- 
quired only a conditional fee, and having failed 
to construct the canal, so that the benefits were 
never realized by the landowners, the fee re- 
verted to them, and did not pass to the state's 
grantees. — ^Kennedy v. Indianapolis, Case No. 
7,703. 

The right of one whose property has been 
taken for public use, arising on a change in its 
destination, is of an equitable character, not 
cognizable at law.^De Varaigne v. Fox, Cas© 
No. 3,836. 

A state legislature, under the right of emi- 
nent domain, may transfer to a municipal cor- 
poration for a public use, such as an alms- 
house, an absolute title to private lands, with- 
,out possibility of reverter, on making just com- 
'pensation to the owner. — De Varaigne t. Fox^ 
Case No. 3,836. 
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^^'^hen the public purpose for vrliich expropria- II, 
tion is exercised is accomplished, or has ceased 
to exist, the residue of the property belongs to 
the original owner. — Brownsville t. Cavazos, 
Oase No. 2,043. 
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But this reverter must be stibject to any bona 
fide rights that may have lawfully accrued in 
the meantime. — Brownsville v. Cavazos, Case 
>;o. 2,043. 

ENROLLMENT. 

0£ vessels, see "Shipping^,"- § 5. 



ENTAILS. 



See "Estates Tail.' 



ENTRY. 

In book as evidence, see "Evidence," § 52. 

Of appeal, see "Appeal and Error," § 15. 

■Of appearance, see "Appearance," § 3. 

Of decree, see "Equity," § 121. 

Of imported goods, see "Customs Duties," §§ 

28-31, 79-81. 
Of judgment, see "Judgment" §§ 9, 18-24. 
Of public lands, see "Public Lands," §§ 18-25, 

67. 
Re-entry by landlord, see "Landlord and Ten- 
. ant," § 12. 
To foreclose mortgage, see "Mortgages," § 17. 

ENTRY, WRIT OF. 

See, also, "Ejectment"; "Real Actions." 

^ 1. Wlien. writ -will lie. 

The appropriate remedy of a tenant in fee 
tail is by a writ of formedon, and not by a 
writ of entry.— Webster v. Gilman, Case No. 
17,335. 

A tenant in fee simple cannot maintain a 
writ of entry founded upon his supposed seisin 
•of a freehold only, but must count upon his 
seisin in fee simple.— Webster v. Gilman, Oase 
^^o. 17,335. 



EQUITABLE ASSIGNiVIENTS. 

See "Bankruptcy," § 235. 



EQUITY. 

I. JURISDICTION, PRINCIPLES, AND 
MAXIMS. 

(A) Grounds of Jurisdiction in General. 

g 1, Mistake. § 2, Fraud. § 3, Surrender of 
property. § 4, Equitable estates and trusts. 
5 5, Enforcement of liens. § 6, Enforcement 
of forfeiture. § 7, Relief against penalties. 
5 8, Relief of parties to illegal transaction. 
§ 9, Relief against and construction of con- 
tract. § 10, Retention of jurisdiction to award 
complete relief. 

<B) Remedy at Law and Multiplicity of 
Suits. 
§ 11, Adequate remedy at law— In general. 

5 12, Right of action at law. § 13, 

Defenses at law. § 14, Prevention of multi- 
plicity of suits. 

4C) Principles and Maxims of Equity. 

§ 15, In general. | 16, He who seeks equity 
must do equity. § 17, He who is first in time 
is preferred in right. 



LACHES AND STALE DEMANDS. 

§ IS, "What constitutes laches, and effect 
thereof. § 19, Following statute of limita- 
tions. § 20, Rxcuse for delay and effect of 
legal disability. § 21, Pleading laches. 



III. PARTIES AND PROCESS. 

5 22, Parties in general. § 23, Necessary 
parties. § 24, Proper parties and joinder. 
§ 25, Bringing in new parties. § 26, Striking 
out party. § 27, Intervention. § 28, Desig- 
nation and description, of parties. § 29. Ob- 
jections ta parties. § 30, Process— Necessity 

and waiver. & 31, Time returnable. § 32, 

Service. § 33, Return of servie^ 

§ 34, "Waiver of defects in process or 

service. 

IV. PLEADING. 

(A) Original Bill. 

§ 35, Statement of cause of action. § 36, 
Negativing defenses. § 37, Multifariousness. 
§ 3S, The prayer for relief. § 39^, Reference to 
other pleadings and es:hibits. § 40, Inter- 
rogatories. § 41, Entitling. § 42, Designation 
of parties. 

(B) Plea and Answer. 

§ 43, Pleas. § 44, Answer — Necessity and 

sufficiency. § 45, Compelling answer, 

and commission to take. § 46, Denials 

upon information and belief. § 47, Denial 

of knowledge or information. § 48, An- 
swer false in part. § 49, Responsiveness. 

§ 50, Impertinent and irrelevant allega- 
tions. § 51, Several defenses. § 52, 

Joint answer. § 53, Effect on pleas. § 54, 

Time of filing plea or answer. 

CC) Cross Bill and Answer Thereto. 

§ 55, When cross bill Is proper and neces- 
sary, § 56, Time of filing cross bill. § 57, No- 
tice of cross bill. § 5S, Effect of dismissal of 
original bill. § 59, Answer to cross bill. 

(D) Replication. 

§ 60, Necessity for replication and effect of 
failure to reply. § 61, BITect of replication. 
§ 62, Time of filing replication. § 63, Waiver 
of replication. § 64, Surplusage in replica- 
tion. 

(E) Demurrer and Exceptions, and Motion. 

§ 65, Admissions by demurrer. § 66, Demur- 
rer as opening record, g 67, Speaking demur- 
rer, g 68, Fillns demurrer. § 69, Demurrer 

to bill — Grounds, g 70. Who may demur. 

§ 71, General demurrer. § 72, — — Spe- 
cial demurrer. § 73, Demurrer to bill 

good in part. § 74, Time of demurring. 

§ 75, Exceptions to answer. § 76, Demurrer 
to cross bill. § 77, Motion to strike out. 

(F) Amended and Supplemental Proceedings. 

§ 78, Amendment of bill. § 79, Amendment 
of answer. § SO, Notice of amendment. § 81, 
Sufilciency of amended pleading. § 82, Im- 
posing conditions in allowing amendment. 
§ 83, Effect of amendment. § 84, Supplemen- 
tal pleadings— Bill. § 83, Plea or an- 
swer. 

(G) Signature and Verification. 

§ 86. Signature. § 87, Verification. 

(H) Issues, Proof, and Variance. 

§ 88, Joinder of issue. § S9, Variance. 

(I) Defects, Objection and Waiver Thereof. 

§ 90. Time of making objections and waiver 
thereof. 
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V. EVIDENCE. 

§ 91, In general, 
dence— Bill. § 93, 



§ 92, Pleadings as evi 
— Plea or answer. 
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I. JURISDICTION, PMNCIPIiBS, AOTJ 

MAXIMS. 



VI. TAKING AND FILING PROOFS, 

§ 94. Manner of taking proof. § 95, Time of 
taking proofs and publication. § 96, Filing 
proofs. 

Vn. DISMISSAL BEPOBE HEARING. 

§ 97, Voluntary dismissal. § 9S, Involuntary- 
dismissal. 

YIU. HEARING, SUBMISSION OP ISSUES 
TO JURY, AND REHEARING. 

§ 99, Hearing. § 100, Continuance. § 101, 
Dismissal at final hearing. § 102, Submission 
of issues to jury. § 103, Effect of verdict or 
findings of jury. § 104, New trial on issue 
submitted to the jury. § 105, Rehearing— Na- 
ture of right to. § 106, Grounds for 

granting. § 107, Time of granting and 

proceedings to obtain. § 108, Proceedings 

upon rehearing. 



AND COJkDnSSIONBRS, 
PROCEEDINGS BEFORE 



IS. MASTERS 
AND 
THEM. 

§ 109, Authority to refer. § 110, Authority 
of master. § 111, Objections to and testing 
credibility or competency of witness. § 112. 
Application for additional time to take testi- 
mony. § 113, Report of master. § 114, Re- 
opening case. § 115, Exceptions to rulings 
and report of master. § 116, Hearing excep- 
tions. § 117, Setting aside report and recom- 
mitment. § lis. Compensation. 

X DECREE AND ENFORCEMENT THERE- 
OP. 

§ 119, Decree pro confesso. § 120, Final de- 
crees. § 121, Time of entry. § 122, Pleadings 
and proof to sustain. § 123, Modification and 
amendment. § 124, Opening, vacating, or set- 
ting aside. § 125, Operation and effect. § 126, 
Enforcement of decree. 

XI. BILL OP REVIEW. 

§ 127, Jurisdiction. § 12S, Grounds. § 129. 

Time of filing. § 130, Discretion of court. 
§ 131, Who may file. § 132, Form and suffl. 

ciency. § 133, Conditions precedent. § 134, 

Proceedings to procure bill of review. § 135, 
Laches. 

EfEeet of local laws, decisions, and practice on 
federal court sitting in equity, see "Courts," 
88 T4, 78. 
Equitable conversion, see "Conversion." 

estoppel, see "Estoppel," §§ 6-9. 

set-off, see "Set-0£E and Counterclaim." 

Supplemental and ancillary suits, see "Courts," 
§ 53. 

Farticidar subjects of equitable jurisdiction and 
equitable remedies. 

See "Account"; "Cancellation of Instruments": 
"Creditors' Suit"; "Fraudulent Conveyan- 
ces"; "Injunction"; "Interpleader"; "Mar- 
shaling Assets and Securities"; "Ne Eseat"; 
"Partition," §§ 2, 3; "Quieting Title"; "Re- 
ceivers"; "Reformation of Instruments"; 
"Specific Performance"; "Trusts." 

Infringement of copyright, see "Copyrights," §§ 

— — of patents, see "Patents," §§ 212-265. 
Relief against judgment, see "Judgment," §§ 

— — against usurious contract, see "Usury," § 

— — of purchaser of land, see "Vendor and 
Purchaser," § 44. 

Ped.Cas.Dig.— 33 



See, also, "Courts," §§ 21, 87, 95. 

(A) GROUNDS OP JURISDICTION IN GEN- 
ERAL. 
§ 1. Mistake. 

Mistakes are relievable in equity.— Dunlap v. 
Stetson, Case No. 4,164. 

Relief on the ground of mistake will not be 
granted unless the parties can be put in statu 
quo, except where the clearest and strongest 
equity imperatively demands it.— Kinnev v. Con- 
solidated Virginia Min. Co., Case No. 7,827. 

Where, on the partition of lots, quitclaim 
deeds are given, and it is subsequently discov- 
ered that a building which represents more than 
90 per cent, of the value of the property laps 
over on an adjoining lot, equity has jurisdiction 
to grant relief on the ground of mistake.— Yates- 
v. Little, Case No. 18,128. 

A mistake which is nothing more than a mis- 
conception of the law is no ground for equitable- 
relief.— Suns V. Lyle, Case No. 12,892. 

And this is the rule, although the mistake- 
was mutual.— Magniac v. Thomson, Case No- 
8,957. 

A mistake of law, in the absence of fraud, is; 
no ground^of relief in equity.— Robinson v. Oath- 
cart, Cases Nos. 11,946, 11,947. 

Equity will not relieve a party who takes per- 
sonal security for money, instead of a mortgage- 
on property, under a mistake of law, bv all par- 
ties, that the former was as safe as the latter,, 
and substitute for it a lien or mortgage on the 
property.— Hunt v. Rousmaniere, Case No. 6,- 

Equity will not enforce, as against general 
creditors of an insolvent estate, an agreement 
for a lien or security for a debt, where the lien 
or security has failed by a mistake of law. — 
Hunt v. Rousmanier, Case No. 6,897. 

Nor will it direct a new security to be given 
where an old one, chosen by the parties, has, 
from a mistake of law, become a nullity.— Hunt 
V. Rousmanier, Case No. 6,897. 

§2. Fraud. 

Fraud is relievable in equitv.— Dunlap v. Stet- 
son. Case No. 4,164; United States v. Archer,. 
Id. 14,464. 

Courts of equity possess a general concurrent 
jurisdiction with courts of law in cases of fraud.. 
— Cady V. Whaling. Case No. 2,285; Mason v, 
Jones, Id. 9,240; Rhoades v. Selin, Id. 11,740. 

The court first obtaining jurisdiction must set- 
tle the matter conclusively.- Mason v. Jones,. 
Case No. 9,240. 

A bill charging that defendant, by fraudulent 
practices, secured the transfer to his name of 
shares of corporate stock, to which complainant 
held the equitable title, and praying that com- 
plainant be declared the owner, makes a case of 
equity juiHsdiction.— Kilgour v. New Orleans Gas 
Light Co., Case No. 7,764. 

To found a claim for relief in equity, it is not 
sufficient for the plaintiff to raise suspicion 
of bad faith, but he must establish it beyond- 
reasonable doubt.— Gould V. Gould, Case No- 
5,637. 

An averment of fraud in the sale of a prom- 
issory note, and a request for a discovery of 
facts accompanying the sale, furnish sufficient 
ground for jurisdiction.— Foster v. Swasey, Case- 
No. 4,984. 

Where the vendor of land is clearly shown to- 
have been overreached in a material degree by 
imposition, concealments, or misrepresentations, 
made by the vendee, on which he properly relied,. 
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he will be relieved in equity. — ^Warner v. Dan- 
iels, Case No. 17,181. 

While equity -will not interpose in behalf of 
parties in particeps criminis, it \^'ill interpose to 
recover the property of one on behalf of his 
creditors. — Odenheimer v. Hanson, Case No. 10,- 
429. 

§ 3. Surrender o£ property. 

Equity has jurisdiction to decree the surrender 
of negotiable notes unconscientiously withheld 
bv the defendant.— White v. Clarke, Case No. 
17,540. 

§ 4. Equitable estates and trusts. 

Equity has jurisdiction of a suit in which the 
legal title is not disputed, though the entire 
equitable title is claimed by certain defendants, 
which is disputed by complainants. — ^Lamb v. 
Burbank, Case No. 8,012. 

A court of equity may direct an equity to be 
sold, but in such case the interest sold should 
be ascertained, and made known at the time of 
the sale— Wescott v. Cole, Case No. 17,417. 

As between the heirs at law and the assignee 
of a military land warrant, a court of equity 
will investigate the proceedings under which the 
assignment and warrant were obtained. — ^Ware 
V. Brush, Case No. 17,171. 

In equity, property may be taken from the pos- 
session of a defendant, having a clear legal ti- 
tle, when the relief sought is founded on a dis- 
puted equity;— Schenck v. Peay, Case No. 12,450. 

Equity extends its control, not only over the 
acts of trustees, but over the acts of those who 
have any agency in enabling the trustees to vio- 
late their trust.— Wallis v. Thornton, Case No. 
17,111. 

Equity has no cognizance of executed trusts 
enforceable at law.— Baker v. Biddle, Case No. 
764. 

Where the party has a legal remedy, but a 
trust is created, equity has concurrent jurisdic- 
tion.— United States V. Myers, Case No. 15,844. : 

In a court of equity, a party holding an equi- 
table title cannot be ousted of his equitable 
rights by the holder of the legal title, who in 
such case stands in a court of equity as trus- 
tee for the use of the party beneficially interest- 
ed.— Whiting V. Graves, Case No. 17,577. 

^ 5. Euf oreeiaeiit o£ liens. 

Equity has jurisdiction of a bill to enforce an 
equitable lien.— Vallette v. Whitewater Canal 
<3o.. Case No. 16,820. 

If one creditor has lost his legal lien and pri- 
ority, equity will not set it up again as against 
other creditors equally meritorious.- Kurtz v. 
Hollingshead, Case No. 7,952. 

A creditor who has a specific lien upon the 
income of property which has gone from the 
debtor into the hands of a third person may 
maintain a suit in equity against him to enforce 
it.— Kitten v. Union Pac. Ey. Co., Case No. 11,- 
S65a. 

§ 6. Eaf orcemeut o£ forfeiture. 

The process of a court of equity will not be 
afforded for the purpose of enforcing a forfei- 
ture.— Goesele V. Bimeler, Case No. 5,503; 
Morse v. O'Reilly, Id. 9,858. 

§ 7. Relief against penalties. 

A court of equity will relieve against a pen- 
alty, but not against stipulated damages.— Goe- 
sele V. Bimeler, Case No. 5,503. 

A court of equity has no right to interfere 
with the strict legal rights of the United States 
under the revenue laws. Relief against the in- 
justice of enforcing their provisions, in respect 
to penalties and forfeitures, must proceed from 
the treasury department.— Powell v. Redfield, 
Case No. 11,359. 



§ 8. Relief of parties to illegal transac- 
tion. 

As between parties who enter into a fraudu- 
lent combination against an individual, no re- 
lief will be given either at law or in equity. — 
Warburton v. Aken, Case No. 17,143. 

§ 9. Relief against and construction of 
contract. 

Nor will a court of chancery give relief 
against a bona fide contract of a party, entered 
into for a valuable consideration. — Goesele v. 
Bimeler, Case No. 5,503. 

In equity, the court may give effect, upon 
equitable terms, to the valid part of a contract 
which is fraudulent in part.— ^Vhiston v. Smith, 
Case No. 17,523. 

A party claiming rights under a contract must 
act at his peril. He cannot come into equity 
for its interpretation to save himself the conse- 
quences of a misconstruction. — ^Florence Sewing 
Mach. Co. V. Singer Mfg. Co., Case No. 4,884. 

§ 10. Retention of jurisdiction to award 
complete relief. 

Where a bill is dismissed for want of equity, 
jurisdiction will not be retained to settle priori- 
ties or eqiiities as between the defendants. — 
Smith V. Little, Case No. 13,072. 

Eqiiity will determine the whole cause where 
damages are claimed as incident to the equitable 
relief sought.— Ferson v. Sanger, Case No. 4,751. 

(B) REilEDY AT LAW AND MULTIPLIC- 
ITY OF SUITS. 

§11. Adequate remedy at law — ^In gen- 
eral. 

Where there is a remedy available at law, 
equity will not grant relief. — ^Bowman v. Wath- 
en. Case No. 1,740; Kidwell v. Masterson, Id. 
7,758. 

Equity jurisdiction is not ousted by the ex- 
istence of a remedy at law which is not ade- 
quate, plain, and complete. — Baker v. Biddle, 
Case No. 764; Crane v. McCoy, Id. 3,354; Gar- 
rison V. Markley, Id. 5,256; Mayer v. Foulkrod. 
Id. 9,341; Blakeiey v. Biscoe, Id. 18,239. 

"Adequate remedy at law" does not mean abil- 
ity to employ every form of legal procedure. If 
any form will give such remedy, equity will not 
interfere.— La Mothe v. Fink, Case No. 8,032. 

The bare fact that parties who hold an equita- 
ble title to land cannot sue at law does not give 
the court jurisdiction. — ^Young v. Porter, Case 
No. 18,171. 

Where the remedy at law involves a large 
number of actions, and questions of values and 
accounts practically impossible for a jury to 
settle, such remedy is inadequate. — Plummer v. 
Connecticut Mut Life Ins. Co., Case No. 11,- 
232. 

To deprive equity of jurisdiction on the 
ground of remedy at law, tlte latter must be as 
efficient to the ends of justice, and its com- 
plete and prompt administration, as the remedy 
in equity. — Brown v. Pacific Mail S. S. Co., 
Case No. 2,025. 

A suit may be brought to give effect to a de- 
cree where the conditions of the original decree 
are not appropriate to the powers of a court at 
law. — Bank of Circleville v. Iglehart, Case No. 
860. 

As the federal circuit court can issue a writ 
of mandamus only in those cases in which it 
may be necessary to the exercise of its jurisdic- 
tion, such court may entertain a bill in equity 
in cases where mandamus would be an ample 
remedy in a state court, if it is not a necessary 
remedy in the federal court — ^Wheeling v. Bal- 
timore, Case No. 17,502. 

The fact that a creditor of a partnership has 
lost his remedy at law against some of the 
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partners by recovering a judgment against one 
partner alone in ignorance of the existence of 
the partnership, is no ground of relief against 
them in equity.— United States v. Ames, Case 
No. 14,440. 

The objection that the plaintiff has an ade- 
quate remedy at law cannot be first made at 
the_ hearing. A court of equity Tvill not refuse 
jurisdiction on the ground of complete remedy 
at law, where the parties have submitted their 
rights to the jurisdiction of the court— Post v. 
Oorbin, Case No. 11,299. CONTRA, see Baker 
V. Biddle, Case No. 764; Pierpont v. Fowle, Id. 
11.152. 
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The judiciary act of 1798, § 16, settles the 
law as to cases of equity jurisdiction in the 
nature of an exception to its exercise.— Baker 
V. Biddle, Case No. 764. 

%12, — Riglit of action at law. 

Equity has no jurisdiction where the bill, in 
substance and effect, is nothing more than a 
claim for damages for breach of contract. — 
Smith v. Cincinnati, H. & D. R, Co., Case No. 

Negligence by an attorney at law in collect- 
ing claims is not a subject of equity jurisdic- 
tion, there being an adequate remedy at law.— 
Marsh v. Whitmore, Case No. 9,122. 

_ In the case of a sale under a decretal order 
in equity, where the purchaser enters into a 
■covenant with surety to pay the purchase 
money, and has defaulted, the remedy at law is 
inadequate, and a court of equity will compel 
performance.— Wood v. Mann, Case No. 17,954, 

Equity will not maintain a bill for redress in 
■cases of loss or injury to a principal from the 
negligence or misconduct of his agent; the ap- 
propriate remedy being at law for damages. — 
Vose T. Philbrook, Case No. 17,010. 

If the plaintifE has a legal claim, he must 
pursue his remedy at law so far as he can, be- 
fore resorting to equity. — Coombe v. Meade, 
Case No. 3,188. 

^ If fraud is charged against executors in prov- 
ing a will, and acting under it, and notice of 
such fraud before their purchase of the prop- 
erty is alleged against the other defendants, a 
''uit at law could not give adequate relief. — 
Oaines v. Mausseaus, Case No. 5.176. 

Corporate assets are regarded in equity as 
held in trust for payment of the corporate 
debts, which equity will enforce, though the 
matter in controversy may .not be cognizable 
m a court of law.— Bradley v. Converse, Case 
No. 1,776. 

Where a bill is brought on equitable grounds 
other matters, though open at law, are subject 
to inquiry.- Gass v. Stinson, Case No. 5,260. 

Equity has jurisdiction, on the ground of an 
inadequate remedy at law, of a bill asking a 
disclosure and an account of sales under the 
disposal of a copyright alleged to belong to 
complainant, and praying an injunction against 
further sales.— Pierpont v. Powle, Case No. 11,- 

An impediment to navigation by a bridge, 
causing sail vessels to strike their masts, may 
be adequately compensated in damages, and 
equity will not interfere.— Atkinson v. Phila- 
delphia & T. K. Co., Case No. 615. 

A bill in equity is not the proper remedy to 
enforce a decree in equity for the payment of 
money, as the remedy at law is adequate and 
complete.- Tilford v. Oaldey, Case No. 14,03Sa. 

It is no objection to the equity jurisdiction of 
the federal court that there is a remedy at law 
under the local law.— Gordon v. Hobart, Case 
No. 5,609; Cropper v. Coburn, Id. 3,416. 
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§ 13. — Defenses at law. 

Equity will not entertain jurisdiction of de- 
fenses available in another court in prior case. 
—Baker v. Whiting, Case No. 786. 

One threatened with proceedings under a 
void act has an adequate remedy at law. — 
Baker v. Portland, Case No. 777. 

Equity has no jurisdiction of a suit on a bond 
alleged to have been delivered up to be can- 
celed by the fraud of a third person, where no 
discovery was sought, and where the bill fur- 
mshed a substantial copy of the bond.— Girard 
Fire & Marine Ins. Co. v. Guerard, Case No. 
5,461. 

The rights of parties to an agreement for a 
license under letters patent, with a proviso for 
a corresponding reduction in the fee on a license 
to others at a lower rate, held to be purely legal, 
giving no right to the interposition of equity 
for tlie mterpretation of the contract- Florence 
Sewing Mach. Co. v. Singer Mfg. Co., Case No. 

Where a contract is not enforceable at law, 
and there is a fund to whicK the creditor has a 
right to resort, equity will relieve.— Beckwith v. 
Kaeme, Case No. 1,213. 

§ 14:. Prevention of multiplicity of snits. 
A suit in equity may be maintained on an 
insurance policy in which several parties claim 
adverse interests.— Ne%vcomb v. Mutual Life 
Ins. Co., Case No. 10,147. 



(C) PRINCIPIiES AND MAXIMS OF 
EQUITY. 

§ 15. In generaL 

Changes since the Revolution in rules and 
principles in English chancery not followed by 
federal courts.— Baker v. Biddle, Case No. 764. 

§ 16. He who seeks canity must do eq- 
uity. 

A party compelled to ask the aid of a court 
of equity to enforce his legal rights will be 
compelled to do equity, and relief will be grant- 
ed only to the extent of his equitable rights.— 
Ridgway v. Hays, Case No. 11,817. 

The vendee, coming into equity to obtain the 
legal title of a lot upon which the purchase 
money has been fully paid, must pay the bal- 
ance due the vendor upon other lots.— Bank of 
Columbia v. Dunlop, Case No. 866. 

§ 17. He who is first in time is preferred 
in right. 

It is only between equal equities that the rule 
applies, 'Trior tempore, potior jure."— Robin- 
son V. Cathcart, Case No. 11,946. 

II. IiACHES AND STALE DEMAICDS. 

See, aaso, post, § 135. 

§ 18. What constitutes laches, and effect 
thereof. 

Mere delay in enforcing equitable rights is 
not a defense to a suit except in cases where 
the statutes of limitation apply, or where the 
party has slept upon his rights, and acquiesced 
for such a length of time, that his claim has be- 
come stale.— Williams v. Boston & A. R. Co.. 
Case No. 17,716. 

Even if there were no statutes of limitation, 
equity would not disturb a purchaser under 
a mortgage who had been in possession 15 
years with knowledge of a junior mortgagee.— 
Cleveland Ins. Co. v. Reed, Case No. 2,889. 

In a case of gross laches in prosecnting, or 
long acquiescence in the assertion of adverse 
rights, where the statute of limitations does 
not apply, the court will consider the claim 
barred.- Sullivan v. Portland & K. R. Co.. 
Case No. 13,596. ' 
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In cases of concurrent Jurisdiction, the party 
will be left to his legal remedy, where he has 
slept on his rights until, through a change of 
circumstances, the court is powerless to do 
equal justice between parties. — Ferson t. San- 
ger, Case No. 4,751. 



A party seeking relief on the ground of mis- 
take must act promptly, especially in the case 
of speculative property. — Kinney v. Consoli- 
dated Virginia Min. Co., Case No. 7,827. 

A person who, by negligence, has failed to 
avail himself of a defense at law, cannot have 
relief in equity.— Hendrickson v. Hinkley, Case 
No. 6,357; Sedam v. Williams, Id. 12.609; 
Wynn v. Wilson, Id. 18,116. 

Fifty years' delay by complainant's ancestor 
to enforce an alleged claim to property, which 
he was in a position to know was claimed and 
enjoyed by others, held inexcusable laches, 
barring a recovery.— Livingston v. Proprietors 
of Ore Bed, Case No. 8,418. 

Lapse of time is a suflQeient bar to a bill in 
equity to rescind a sale on the ground of fraud 
where the plaintifE might have acquainted him- 
self at the time of the sale with the facts, and 
especially if the circumstances be greatly chan- 
ged, and the evidence be lost or obscured. — 
Yeazie v. Williams, Case No. 16,907. 

The lapse of six years is no bar to a suit 
to set aside a sale for fraudulent representa- 
tions brought immediately upon discovering the 
fraud. — ^Doggett v. Emerson, Case No. 3,960. 

Courts of equity will refuse to interfere in 
the case of stale demands.— United States v- 
Flint, Case No. 15,121; Lewis v. Baird, Id. 
8,316; Gould v. Gould, Id. 5,637. 

§ 19. Following statute of limitations. 

Couris of equity apply the statute of limita- 
tions.— Amory V. Lawrence, Case No. 336; 
Cleveland Ins. Co. y. Reed, Id. 2.889; Ferson 
V. Sanger, Id. 4,751; Lewis v. Marshall, Id. 
8,327; Putnam v. New Albany, Id. 11,481; 
Williams v. Boston & A. K. Co., Id. 17,716. 

But state statutes of limitation are inapplica- 
ble to suits in equity in the federal courts.— 
Stevens v. Sharp, Case No. 13,410. 

Courts of equity, in the consideration of pure- 
ly equitable rights and titles, act in analogy to 
the statute of limitations; they are not bound 
by it.— Badger v. Badger, Case No. 718; Hall 
T. Russell, Id. 5,943; Hayman v. Keally, Id. 
6,265, Robinson v. Hook, Id. 11,956; Sullivan 
V. Portland & K. R. Co., Id. 13,596; Miller v. 
Mclntire, Id. 9,582. 

In cases of concurrent jurisdiction, courts of 
equity are bound by the statute of limitations. 
--Hall V. Russell, Case No. 5,943; Hayman v. 
Keally, Id- 6,265; Pratt v. Northam, Id. 11,376; 
Robinson v. Hook, Id. 11,956; Sherwood v. 
Sutton, Id. 12.782; Sullivan v. Portiand & K. 
R. Co., Id. 13,596. 

In ease.<4 of concurrent jurisdiction, equity 
will sometimes hold the lapse of time a bar to 
relief, when the prescription is not fully ac- 
quired at law.— Ferson v. Sanger, Case No. 4,- 
751. 

Lapse of time may be applied to bar an equi- 
ty which would not be barred under the stat- 
ute of limitations.— Piatt v. Vattier, Case No. 
11,117. 

Length of time, short of the statute of lim- 
itations, is not a bar if fraud exists, or if the 
delay is accounted for, or if such a course 
would work injustice. — Warner t. Daniels, 
Case No. 17,181. 

§ 20. EscTxse for delay and effect of legal 
disability. 

Poverty may excuse delay, within the period 
of limitation, so as to relieve plaintiff's claim 
from the imputation of staleness. — Mason t. 
Crosby, Case No. 9,235. 
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Lapse of time does not operate against mi- 
nors, especially where they reside in a different 
state, and had no knowledge of their rights.- 
Ware v. Brush, Case No. 17,171; Copen v. 
Flesher, Id. 3,211. 

A claim is rendered stale after 10 years from 
removal of involuntary disability of infancy, 
notwithstanding further disability of coverture. 
— Bedilian v. Seaton, Case No. 1,218. 

§21. Pleading lacltes. 

Staleness of demand may be relied on at 
hearing, though not presented by pleadings. — 
Baker v. Biddle, Case No. 764; Farmers' & 
Mechanics' Bank v. Melvin, Id. 4,656; Fisher 
V. Boody, Id. 4,814. 

The statute of limitations of California must 
be pleaded in equity suits as in suits at law. — 
Norton v. Meader, Case No. 10,351. 

In the case of concealed fraud, complainant 
must set forth and prove the particularities of 
the discovery. — Badger T. Badger, Case No. 
718. 

Where a plea of the statute of limitations is 
overruled, it cannot be again put in by the 
same parties or their privies. — Fisher v. Ruth- 
erford, Case No. 4,823. 



lU. PAHTIES AJfTD PROCESS. 

§ 22. Parties in general. 

In equity it is not essential, as at law, that 
the parties litigant should be on opposite sides 
of the case, to have a decree between them. — 
Piatt V. Oliver, Case No. 11,116. 

The court will not allow a rule respecting^ 
parties, adopted for convenience, to operate 
so as to defeat the ends of justice.— Hall v. 
Sullivan R. Co., Case No. 5,948. 

§ 23. Necessary parties. 

Equity will not proceed to final decree in ab- 
sence of party whose interests will be affect- 
ed thereby.— Abbot v. American Hard Rubber 
Co., Case No. 9; Branch v. Macon & B. R. 
Co., Id. 1,808; Bunce v. Gallagher, Id. 2,133; 
Cole Silver Min. Co. v. Virginia & Gold Hill 
Water Co., Id. 2,990; Garnett v. Macon, Id. 
5,245; Hoxie v. Carr, Id. 6,802; Northern In- 
diana R. Co. V. Michigan Cent. R. Co., Id. 10,- 
321; Ward v. Arredondo, Id. 17,148; West v. 
Randall, Id. 17,424. 

But there are exceptions to the rule, a& 
where the other party is without the jurisdic- 




Relief will not be granted in equity where 
the decree, because of the absence of parties 
beyond the jurisdiction of the court, would not 
bar a future suit as to the parties in court. — 
Stenchfield v. Robinson, Case No. 13,359a. 

Where the interest of one is involved in that 
of another, and the former possesses the legal 
right, so that the interest may be asserted in 
his name, it is not always necessary to bring 
both parties before the court. — Hopkirk v. 
Page, Case No. 6,697. 

The legal owner of land, which he holds in 
trust for another as security for advances 
made by him on account of the purchase for 
the latter, is a necessary party to a bill brought 
by the latter in respect to a claim arising upon 
such land.— Upham v. Brooks, Case No. 16,- 
796. 

The assignor of a chose in action is not in 
equity a necessary party, where the suit is by 
the assignee, and the assignment is absolute. — 
Treeothiek v. Austin, Case No. 14,164. 

Purchasers pendente lite are bound by the de- 
cree, though not brought in as parties to the- 
bill.— Pullan v. Cincinnati & O. Air-Line R. 
Co., Case No. 11,461. 
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Sresence. — Cole Silver 
old Hill Water Co., 



Where all the creditors of a debtoi; join in a 
release, they must all join in a bill in equity to 
set it aside.—Joy v. Wirtz, Case No. 7,553. 

Where one of sach creditors is a resident of 
the same state with defendants, he may be 
omitted as a party plaintifE in a bill by the 
others, who are nonresidents. — ^Joy v. Wirtz, 
Case No. 7,554. 

A., owning, alone, certain property, joined 
with B., who was tfenant in common with him 
of other property, in conveying all of the proi)- 
-erty to C, Held, that A. could alone sue in equi- 
ty both B. and C. for neglect in managing the 
■estate, and for an account of proceeds. — Jewett 
V. Cunard, Case No. 7,310. 

Bill to obtain benefits of verbal promise to 
■dying person by heirs to convey his proper^ 
in a certain way must make executors or ad- 
ministrators parties. — Bedilian v. Seaton, Case 
No. 1,218. 

Where an agreement with A. and B. is to 
reconvey to each separately the different es- 
tates conveyed by them, a separate action will 
lie by either party for his separate proportion. 
—Jewett V. Cunard, Case No. 7,310. 

Act Feb. 28, 1839, does not enable the fed- 
eral circuit courts to make a decree in equity 
which may affect a resulting interest in the 
subject of controversy vested in a party not 
"before the court.^Winter v. Ludlow, Case No. 
17,891. 

:§ 24. Proper parties and joinder. 

A person not an indispensable party to a bill 
may be omitted for the purpose of exercising 
jurisdiction as -to others whose rights can be 
'determined without his 
Slin. Co. V. Virginia & 
■Cases Nos. 2,989, 2,990. 

^ Complainants allowed to dispense with par- 
ties on account of their numerousness cannot 
take advantage of the neglect of defendants, to 
the prejudice of those not named.— Campbell 
V. Texas & N. O. R. Co., Case No. 2,366. 

Only those whose interests are in harmony 
should be joined as plaintiffs.— Bunce v. Gal- 
lagher, Case No. 2,133; Parsons v. Lyman, Id. 
10,779. 

Persons having distinct claims against same 
■defendant cannot maintain joint suit in equity. 
—Baker v. Portland, Case No. 777. 

■§ 25. _ Bringing in ne"w parties. 

Plaintiff, suing to enjoin infringement of a 
trade-mark belonging to a firm of which he 
alleged that he was the sole member, allow- 
■ed to amend to bring in another, whom the 
proof showed was also a member.— Frese v. 
Bachof, Case No. 5,110. 

An amendment will not be allowed by in- 
troducing a new party to the bill whose inter- 
•est was known to the original plaintiffs or their 
agent when the bill was filed. Equity Rule 
■29.— Ross T. Carpenter, Case No. 12,072. 

Leave to amend a bill for adding new parties 
•defendant after replication was filed will be de- 
nied where plaintiff could have made the 
Amendment before replication.- Clifford v. Cole- 
man, Case No. 2,894. 

Persons not parties to the original bill shown 
to be necessary on the cross bill brought for 
relief as well as defense are properly made 
j»arties.— Brandon Mfg. Co. v. Prime, Case No. 
1,810. 

A complainant cannot be compelled to add 
new parties to his bill if he chooses to take 
the responsibility of their not being made par- 
ties.— Searles V. Jacksonville, P. & M, R, Co., 
'Case No. 12,586. 

Where an objection for the want of a party 
lias been sustained at a final hearing, the 
■court, instead of dismissing the bill, usually re- 



tains the caiise, in order that he may be made 
a party.— Winter v. Ludlow, Case No. 17,891. 

§26. Striking out party. 

The court may permit an amendment to a 
bill by omitting a nonresident named thereon 
as defendant, but not served, without prejudice 
to a motion for injunction.- Cole Silver Min. 
Co. V. Virginia & Gold Hill Water Co., Case 
No. 2,989. 

§ 27. Intervention. 

In equity, a person who becomes interested 
in the subject matter pending litigation mav 
come in and protect his interests, if application 
is made within reasonable time.— The Jennie 
Lind, Case No. 7,287; Scott v. Mansfield, C. 
& L. M. R. Co., Id. 12,541. But see Drake v. 
Goodridge, Case No. 4,062; Anderson v. Jack- 
sonville, P. & M. R. Co., Id. 358. 

A person applying to be made a party plain- 
tiff will be made a party defendant, if he can 
equally have the benefit of the suit, where 
makmg him a party plaintiff would oust the 
jurisdiction of the court. Equity rules 47, 48, 
applied.— Brown v. Pacific Mail S. S. Co., Case 
No. 2,025. 

A corporation which has obtained the title 
of one of original defendants pendente lite 
may become a defendant, and seek relief by 
cross bill, although it has also acquired the 
sole complainant's title pendente lite.— Barnard 
V. Hartford, P. & F. R. Co., Case No. 1,003. 

Bill will be dismissed as to defendants 
against whom it contains, no allegations, though 
they answered. — Andrews v. Solomon, Case 
No. 378. 

§ 28. Designation and description of 
parties. 

Persons cannot be made parties by designat- 
ing them by a fictitious name in the introductory 
part of the bill and in the prayer for process. 
—Kentucky Silver Min. Co. v. Day, Case No. 

if ■ JLt7* 

See, also, post, §§ 42, 90. 

§ 29. Objections to parties. 

A misjoinder, apparent on the face of a bill, 
should be taken advantage of bv demurrer or 
answer, or it will be deemed waived.— Bunce v. 
Gallagher, Case No. 2,133. 

An objection to parties cannot be made at the 
hearing.— Bowman v. Watlien, Case No. 1,740, 

Unless the case is one in which the court can- 
not proceed to a decree between the parties be- 
fore it, without prejudice to the rights of those 
who are proper to be made parties, but are not 
brought in.— WaUaee v. Holmes, Case No. 17,- 

§30. Process— Necessity and waiver. 

A person residing out of the jurisdiction of 
the court, though named as defendant in a bill, 
IS, substantially, not a party to the action, till 
service of process or appearance.— Cole Silver 
Mm. Co. v. Virginia & Gold Hill Water Co., 
Case No. 2,989. 

§31. — Time retnmalile. 

A subpoena on a bill in equity in the district 
court by an assignee in bankruptcy is properlv 
made returnable on the first Tuesday of the 
month, where there is a new term on that day.— 
Hyslop V. Hoppock, Case No. 6,988. 

§ 32. — — Service. 

A service of a subpoena in equity by a per- 
son other than the marshal, unless specially ap- 
pointed by the court, will be set aside on mo- 
tion.— Deacon V. Sewing Mach. Co., Case No. 
3,694a. 

A subpoena on a bill in equity by the assignee 
is not properly served when left at a dwelling 
house which the parties have not occupied for 
over two years.— Hyslop v. Hoppock, Case No. 



1035 (§ 32) 



EQUITY, in., IV. (A). 

[Fed. Cas. Digfest.] 



(§ 37) 1035 



Service of subpoena upon persons whose 
names are alleged in the bill to be unknown, 
and who are designated therein by fictitious 
names, is void.— Kentucky Silver Min. Co. t. 
Day, Case No. 7,719. 

The general doctrine of courts of equity in 
relation to parties out of the jurisdiction. — Gray 
V. Larrimore, Case No. 5,721. 

Substituted service of a cross bill against alien 
complainants in the original bill cannot be 
made upon their solicitors, where they file a 
stipulation that the answers may be amended 
bv setting up the matter contained in the cross 
bin.— Heath v. Erie Ry. Co., Case No. 6,307. 

Jurisdiction cannot be acquired in equity by 
a substituted service, although defendants, who 
are not inhabitants of the district, remain con- 
tinually absent therefrom to avoid service of 
process.— Hyslop v. Hoppock, Case No. 6,989. 

Service of subpoena in an equity suit brought 
by defendant in an action at law against the 
nonresident plaintiff therein, to restrain its fur- 
ther prosecution, may be made upon the attor- 
ney for such nonresident party. — Segee v. Thom- 
as, Case No. 12,633. 

The service of a subpoena in equity on the at- 
torney of a nonresident plaintiff, in a judgment 
at law, will be deemed good where the subject 
in controversy is the same as that in the suit 
in which the judgment was rendered. — Hitner v. 
Suckley, Case No. 6,543. 

In cases of injunctions to stay proceedings at 
law and in cross suits in equitj', the court will 
direct service of the subpoena to be made on 
the attorney at law, or upon the adverse solicitor 
in the cross suit.— Eckert v. Bauert, Case No. 
4.266; Ely v. Elliott, Id. 4,429a; Lowenstein v. 
Glidewell, Id. 8,575; Read v. Consequa, Id. 11,- 
6G6; Sawyer v. Gill, Id. 12.399; Wixrd v. Sea- 
bring, Id. 17,160; Same v. Seabry, Id. 17,161. 

In case of a bill in equity to stay proceeding 
at law or a cross bill, an order for the service of 
a subpoena upon the attorney for the absent 
plaintiff will not be made when the judgment 
in the action at law has been enforced. — Kamm 
V. Stark, Case No. 7,604. 

It is suflncient service of the subpoena, in a 
suit to enjoin ejectment^ to serve it on the at- 
torney of the plaintifE in the ejectment. — ^Doe 
V. Johnston, Case No. 3,958. 

A proceeding to bring into court a person who 
becomes a necessary party in consequence of an 
act performed by himself, after the commence- 
ment of the suit, though supplemental as to the 
former parties, is original as to the new party, 
and, though the former suit was commenced be- 
fore the passage of Act May 4, 1858, it may, 
if afterwards instituted, be, within the meaning 
of the law, a suit brought after its enactment. 
—Winter v. Ludlow, Case No. 17,891. 

Under that act, and under the previous law 
and practice of the circuit courts in equity, "a 
subpoena issued in such a case, out of the cir- 
cuit court for either of two districts of a state, 
may be served in the other district of the same 
state.— Winter v. Ludlow, Case No. 17,891. 

§ 33. ^.—. Return of service. 

A return reciting that the subpoena had been 
handed to a person at defendant's domicile, who 
resided there, the defendant being absent, is 
not a sufficient return of service. — ^Von Roy v. 
Blacknian, Case No. 16,997. 

The return, where the service is by leaving a 
copy of the subpoena at the dwelling house or 
usual place of abode of the defendant, must 
show that the copy was handed to a member 
of or resident in the family of defendant.— Von 
Roy V. Blackman, Case No. 16,997. 

Service on defendant by leaving a copy of 
the process at his residence, it not appearing 



that it was left with any person, is not valid. 
Equity Rule 18.— Day v. Phelps, Case No. 3,689. 

§ 34. ^^ "Waiver of defects in process- 
or service. 

A defendant who appears and puts in an an- 
swer waives all objections to the regularity of 
the service of the subpoena. — Goodyear v. Chaf- 
fee, Case No. 5,564; Segee v. Thomas, Id. 12.- 
633. 

Where a cause is set down for hearing on the^ 
plea that defendant has not been served with 
process within the state, docket entries show- 
ing a prior appearance by a solicitor cannot be- 
eons^ered. — ^Harrison v. Rowan, Case No. 6,140. 



£V. PIEADIWG. 

See, also, post, § 122. 

(A) ORIGINAL BILL. 
See, also, post, § 92. 

§35. Statement of cause of action. 

Complainant is not required to set out all the^ 
minute facts of his case; the general statement 
of a precise fact is usually sufBeient.— ^Dunham 
V. Eaton & H. R. Co., Case No, 4,150. 

A general allegation of fraud and duress or 
mistake is not sufficient.— Sullivan v. SuUivan, 
Case No. 13,598; Magniac v. Thomson, Id. 8,- 
957; Stearns y. Page, Id. 13,339. 

A bill in equity to recover lands, claiming- 
only an equitable title thereto, which does not 
set up any facts tending to show that defend- 
ants were in any way affected by their equity, 
cannot be maintained. — Young v. Porter, Case- 
No. 18,171. 

A bill for relief on account of fraud in a sale 
may be broad enough to justify a decree if gross 
mistake appears.— Mason v. Crosby, Case No. 
9,234. 

A bill charging notice of the fraud against 
one of defendants, "that the defendant then and 
there, well knowing all and singular the prem- 
ises," etc., is bad.^Vood v. Mann, Case No. 17,- 
951. 

A party may frame his bill in the alternative, 
if the title to relief will be the same in either 
alternative, although the case be presented up- 
on allegations resting on wholly distinct and 
independent grounds. — Bradley v. Converse, Case 
No. 1,775. 

§ 36. Negativing: defenses. 

A bill brought after a great lapse of time must 
state the reasons why it was not brought before, 
to repel the presumption of laches or improper 
delay. — Stearns v. Page, Case No. 13,339; Van 
Bokkelen v. Cook, Id. 16,831. 

A court of equity will not relieve against fraud 
after 20 years from its discovery; and, when 
the statute is set up in bar, the bill must show 
when and how the fraud was discovered. — Moore 
V. Greene, Case No. 9,763. 

§ 87. Multifariousness. 

There is no absolute rule in regard to the- 
multifariousness of a bill. — McLean v. Lafay- 
ette Bank, Case No. 8,886. 

Several causes of action may be joined in a 
single bill, but not when the effect would be 
to embarrass the defendant, or introduce un- 
necessary confusion, — Horman Patent Mfg. Co. 
V. Brooklyn City R. Co., Case No. 6,703. 

Courts of equity will not allow a multifari- 
ous bill as a remedy for a multiplicity j>f suits. 
— Haines v. Carpenter, Case No. 5,905. 

A bill cannot be sustained in equity which is^ 
multifarious and embraces distinct matten*. 
affecting distinct parties, who have no com- 
mon interest in the distinct matters.— West v_ 
Randall, Case No. 17,424. 
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Where all matters alleged in a bill are rel- 
evant to one defendant, he cannot object to 
it, as multifarious, because it is not relevant 
to the other defendants. — Atwill v. Ferrett, 
Case No. 640. 

An alternative prayer does not necessarily 
make a bill multifarious.— Kilgour v. New Or- 
leans Gas Light Co., Case No. 7,764. 

A bill is multifarious which mingles inde- 
pendent claims of plaintiff with those which 
he has as administrator,— Carter v. Treadwell, 
Case No. 2,480. 

A bill filed by an execution creditor in aid 
of his execution against the debtor and others 
who have fraudulently combined with him to 
conceal his property, hdd not multifarious, 
though it do not aver a conspiracy.- Prevost 
y. Gorrell, Case No. 11,405. 

A bill by a trustee of a bankrupt praying 
that a transfer of an undivided half in a vessel 
be adjudged void, but, if it be declared valid, 
for an accounting and a sale of the vessel and 
a distribution of the proceeds, is multifarious. 
— Wilkmson v. Dobbie, Case No. 17,670. 

A bill alleging infringement of several dif- 
ferent patents by one machine of defendants 
is not multifarious.— Lleerse v. Allen, Case No. 
9,393a. 

A bill for the discovery of the application 
for a policy of insurance, and the policy, and 
specific performance of the contract to deliver 
it is bad for multifariousness.^Markey v. Mu- 
tual Ben. Life Ins. Co., Case No, 9,091. 

A bill uniting a controversy as to the valid- 
ity of a will, with claims of heirs, with the 
suit of a creditor, and with a demand for an 
account by the executor, hdd multifarious. — 
Haines v. Carpenter, Case No. 5,903. 

A bill in equity to establish an equitable ti- 
tle to land, and to compel a certain person to 
be made a defendant, and to disclose the na- 
ture of his claim, and to account for rents 
and profits, hdd multifarious. — Copen v. Flesh- 
er. Case No. 3,211. 

A bill is not multifarious because it joins 
defendants holding distinct tracts of land, un- 
der distinct conveyances, if the main ground 
of defense is common to all. — Gaines v. Maus- 
seaus. Case No. 5,176; Central Pac. R. Co. v. 
Dyer, Id. 2,552. " 

A bill by railroad company to restrain the 
collection of taxes, joining as defendants the 
various counties through which the railroad 
runs, hdd not multifarious. — Union Pac. R. 
Co. V. McShane, Case No. 14,382. 

§ 38. Tlxe prayer for relief. 

Under a prayer for general relief, such re- 
lief may be given as the pleadings and proofs 
warrant, though complainant is not entitled to 
the relief specifically prayed for. — ^Moore v. 
Mitchell, Case No. 9,770. 

Complainant is not entitled, under the prayer 
for general relief, to a decree inconsistent with 
his own statement in his bill, or not support- 
ed thereby,— Connolly v. Belt, Case No. 3,117. 

§ 39. Reference to otlier pleadings and 
exhibits. 

The writings mentioned in a bill, or copies 
of them, need not be filed as exhibits with the 
bill.— Putnam v. City of New Albany, Case 
No. 11,481. 

Praying that a bill in another cause may be 
made a part of the present bill is the same 
as repenting all its statements. — Mason y. 
.Tones. Case No. 9,240. 
See, also, post, § 90. 

§ 40. Interrogatories. 

A bill which requires an answer must con- 
tain interrogatories. — "NVilson v. Stollej'', Case 
No. 17,839. 



An interrogatory, not so full and precise as 
it should have been, hdd still sufficient to call 
for a full answer to its plain import. — ^Lang- 
don V. (Joddard, Case No. 8,061. 

§41. Entitling. 

Where a bill is entitled in a cause before it 
is filed, the entitiing may be rejected as sur- 
plusage. — Sterrick v. Pugsley, Case No. 13,379, 

A bill addressed to the "circuit court," etc., 
"in chancery sitting," hdd suflScient.— Sterrick 
V. Pugsley, Case No. 13,379. 

§ 42. Designation of parties. 

A bill is defective which does not give full 
names of all parties to whom it refers. — ^Barth 
V. Makeever, Case No. 1,069. 

See, also, ante, § 28. 

(B) PLEA AND ANSWER. 
See, also, ante, § 21; post, §§ 90, 93. 

§43. Pleas. 

An objection that plaintiff is not entitled to 
relief because he is a bankrupt, and his as- 
signee is not made a party, should be taken by 
plea. — Kittredge v. Claremont Bank, Case No. 
7,858. 

Where the bill shows apparent jurisdiction, 
new matter in avoidance must be set up by 
plea, and not by motion on affidavits. — Pond 
V. Vermont Val. R. Co., Case No. 11,265. 

Where the allegations of a plea to a bill in 
equity are qualified by a reference to a paper 
annexed to the plea, the plea must be read 
as if the paper were introduced, in its very 
terms, into the body of the plea.— Wheeler v. 
MeCormipk, Case No, 17,498, 

Where more than one point of defeuse is 
stated by way of plea, the court will allow de- 
fendant either to set down the pleas as an an- 
swer, or will put him to his election as to 
which of the pleas he will abide by, — ^Reissner 
V. Anness, Case No, 11,686. 

Where a defendant in equity has filed sever- 
al pleas without leave of the court, he will be 
put to his election as to which he will stand 
upon.— Noyes v. Willard, Case No. 10,374. 

A defendant may plead facts to show that 
he has no interest in the subject-matter of the 
suit— Williams v. Empire Transp. Co,, Case 
No. 17,720. 

In equity, defendant is entitled to only one 
plea without leave of court, — Lamb v. Starr, 
Case No, 8,021; Wheeler v. McCormick, Id. 
17,498. 

And leave will be given only in a case of 
obvious necessity. — ^Lamb v. Starr, Case No, 
8,021. 

An objection that a plea is defective in not 
responding to all the allegations of a bill is not 
sustainable, for a plea may be to a part only. — 
Beard v. Bowler. Case No. 1,180; Kirkpat- 
rick V. White, Id. 7,850. 

A plea containing matter proper for a demur- 
rer, for a plea in bar, for a plea in abatement, 
and for an answer, is bad for duplicity. — 
Gaines v. Mausseaux, Case No. 5,176. 

A plea in bar, which does not set up a bar 
to every equitable allegation in the bill, will be 
set aside.— Piatt v. Oliver, Case No, 11,114. 

A plea is not good as to matter apparent on 
the face of the bill, where the objection i& 
available by demurrer. — Noyes v. Willard, 
Case No. 10,374. 

A demurrer to evidence is not a good plea 
to a bill in equity. — ^Blackburn v. Stannard, 
Case No. 1,468. 

The practice, with reference to a plea in bar 
for want of parties, stated. — Hammond v- 
Hunt, Case No. 6,003. 
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Hatter in abatement must be set up by plea. 
—Chapman t. School Dist., Case No. 2,607. 

A plea for Tvant of parties is not matter in 
abatement, but goes in bar to the whole bill. — 
Tobin v. "Walbinshaw, Case No. 14,068. 

A plea iX) a bill for the removal of trustees, 
that the acts alleged were done by them in 
other capacities, under the direction of a state 
<!ourt, held bad.— Brooks v. Vermont Cent. K.. 
Co., Case No. 1,964. 

A plea professing to go to the whole bill, and 
in fact eoTering the whole subject to which 
it applies, does not require the support of an 
answer merely becaiise it does not admit or 
<leny all the allegations of the bill. — Sims v. 
Lyle, Case No. 12.891. 

% 44. Ans-weiv-Necessity and STifficieney. 

^ Where more than one point of defense is re- 
lied on, such points should be stated by way of 
answer, and not of plea. — Reissner y. Anness, 
Case No. 11,686. 

Under rule 40, defendant is not bound to 
answer unless special interrogatories be put in 
the bill. — ^Treadwell v, Cleareland, Case No. 14,- 
155, 

Where bill sets up facts taking an oral agree- 
ment averred out of the statute of frauds, de- 
fendant will be required to respond by answer 
to such facts. — Bailey v. Wright, Case No. 749. 

In an action against persons to enforce a 
conveyance of certain trust estates and for an 
account, defendants must answer all interroga- 
tories in relation to the title to the estate and 
their dealings therewith. — Ross t. Gibson, Case 
No. 12.074. 

A defendant who sets up the bar of the stat- 
ute of limitations is excused from further an- 
swer to such parts of the bill as are covered by 
it.— Samples v. City Bank, Case No. 12,278. 

_ Where fraud is asserted as a ground of re- 
lief, as against third persons, a mere denial of 
all fraud in themselves and all knowledge of 
fraud in their grantor, is insufficient, without 
a denial of a knowledge of the facts from 
which fraud is inferred. — Wormeley v. Worme- 
ley, Case No. 18,047, 

A general answer is sufficient for general al- 
legations. _ Defendant will be required to an- 
swer specifically only specific interrogatories. — 
Parsons v. Cumming, Case No. 10,775. 

Defendant must either call for proof or ad- 
mit or waive all controversy as to facts stated 
in the bill to which he is interrogated. — ^Brooks 
V. Byam, Case No. 1,947. 

Defendant may, under equity rule 39, set 
tap a bar in his answer to excuse him from an- 
swering further.— Gaines v. Agnelly, Case No. 
5,173. 

Where the bar set up is insufficient for any 
reason, complainant may except, and set the 
cause down on bill and answer only, or may 
file a replication, and proceed to proofs. — Gaines 
V, Agnelly, Case No. 5,173. 

In the former case, the answer is taken as 
+rue, and the bar therein as proved; and, 
though insufficient as a defense, complainant 
cannot have a decree, unless the answer admits 
the allegations of the bill on which the prayer 
for relief is founded.— Gaines v. Agnelly, Case 
No. 5,173. 

If the bar set up is a sufficient defense to 
the whole relief sought, it is immaterial whether 
the defendant answer the allegations of the bill 
or not.— Gaines v. Agnelly, Case No. 5,173. 

If the plea is only to some part of the bill, 
the defendant must answer to the residue, un- 
less it be proper for a demurrer.— Ferguson v. 
O'Harra, Case No. 4,740. 



§ 45. — Oojupeliing answer, and com- 
niission to take. 

On motion for a rule answer in chancery, 
held, that such rule need not be laid, but at- 
tachment might go of course after fourth dav 
of next term.— Anonymous, Case No. 442. 

Where defendants have been once ordered to 
answer more fully, and exceptions to omissions 
and evasions are again sustained, the court will 
allow further amendments only upon payment 
of costs, to be followed by harsher measures if 
there are further omissions. — Kittredge v. Clare- 
mont Bank, Case No. 7,859. 

An attachment for not answering the bill mus-t 
not be made returnable to the clerk at the 
rules, but to the court— Dowson v. Packard, 
Case No. 4,049. 

Where the defendant on a bill for injunction 
is merely nominal, the court will, on the ap- 
plication of the party really interested, direct 
the answer of the nominal party to be taken 
under a commission, and notice of such ap- 
plication is not necessary.— Wilkins v. Jordan, 
Case No. 17,665. 

§ 46. — ^ Denials upon information and 
lielief. 

When required by the bill, interrogatories 
must be answered as to information and belief 
as well as to knowledge. — Kittredge v. Clare- 
mont Bank, Cases Nos. 7,858, 7,859, 

Where respondent has no personal knowledge 
of matter alleged in the bill, a denial upon in- 
formation and belief is sufficient to put com- 
plainant to his proof. — Robinson v. Mandell, 
Case No. 11,959. 

Where fraud is charged to have been commit- 
ted by an agent, denial by the principal on 
belief and on information from the agent is 
not sufficient.— Mason v. Jones, Case No. 9,240. 

A denial according to defendant's "recollec- 
tion and belief," in an answer to a direct charge 
of a thing done by defendant, will be treated as 
a mere evasion.— Taylor v. Luther, Case No. 
13,796. 

When the bill requires answer as to informa- 
tion and belief, and one of the respondents is 
a corporation, its officers are bound to make 
full inquiries on the matter before answering. 
— Kittredge v. Claremont Bank, Case No. 7,- 
859. 

Want of knowledge of allegations as to which 
defendant's knowledge, if any, must be direct 
and personal, must be directly stated. A denial 
upon information and belief does not raise an 
issue. — Burpee v. First Nat. Bank, Case No. 
2,185. 

A corporation is not excepted from such rule. 
—Burpee v. First Nat. Bank, Case No. 2,185. 

§ 47. — — Denial of knoTirledge or infor- 
mation. 

A statement in an answer that defendant has 
no knowledge that the fact is as stated is in- 
sufficient, either as an admission or denial. — 
Brooks V. Byam, Case No. 1.947. 

An answer that defendant "had no knowl- 
edge, information, and belief that the charge 
was not true," is insufficient to an interroga- 
tory "as to his knowledge, remembrance, in- 
formation, and belief." — ^Brooks v. Byam, Case 
No. 1,947. 

§ 48. — — Answer false in part. 

Where an answer under oath is false in ma- 
terial particulars, as to which respondent could 
have made no mistake, it may be wholly .disre- 
garded. — Scammon v. Hobson, Case No. 12,434. 

§ 49. — — Hesponsiveness. 

Where a bill to set aside a conveyance calls 
for answers under oath as to the date of the 
contract relied upon, an answer that it was not 
executed until a day much later than its date 
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is responsive.— Walker v. Derby, Case No. 17,- 
■068. 

An answer to a bill alleging an agreement of 
•compromise, which goes into the history of the 
•dispute compromised, is not responsive. — Sar- 
gent T. Larned, Case No. 12,364. 

^ 50, — Impertuieiit and irrelevant al- 
legations. 

Where an answer impeached the bona fides 
nnd validity of a codicil to a will already ap- 
proved and allowed by the proper probate court, 
held, that the allegations should be expunged as 
impertinent. — ^Langdon v. Goddard, Case No. 
8,061. 

Matter in an answer which is responsive to 
the bill cannot be excepted to as impertinent, 
although it in fact is so. — ^Lownsdale v. Port- 
land, Case No. 8,578. 

An allegation in an answer, however insuf- 
ficient, if responsive, is not impertinent. — Chap- 
man V. School Dist., Case No. 2,607. 

Allegations in the answer of an attempted 
settlement, the nature and terms of which were 
not given, and which was not acceded to by 
plaintiffs, ordered expunged as irrelevant. — 
Xiangdon v. Goddard, Case No. 8,061. 

§ 51. ^^ Several defenses. 

More than one defense may be presented in 
an answer in equity, but efich should be sep- 
arately and clearly alleged without condition 
or qualification. — Graham v. Mason, Case No. 
5,671. 

■§ 52. ^^ Joint ansTver. 

A joint answer is suflScient if all the parties 
swear to it. — Davis v. Davidson, Case No. 3,- 
•631. 

Answer in name of three defendants, but 
signed and sworn to by two only, will be strick- 
-en from files, but with leave to amend. — ^Bailey 
AVashing Mach. Co. v. Young, Case No. 751. 

•§ 53. £:£Eect on pleas. 

Where the answer is broader than the plea, 
and sets up other defenses, the plea will be 
•considered merely as a part of the answer. — 
Lewis V. Baird, Case No. 8,316. 

A general answer overrules the pleas. — ^Tay- 
lor V. Luther, Case No. 13,796. 

An answer to the same matter covered by a 
j)lea, which alleges that defendant is not bound 
to answer, overrules the plea. — ^Ferguson v. 
O'Harra, Case No. 4.740. 

An answer filed with a plea containing more 
than is strictly applicable to the support of the 
jplea overrules the plea.— Stearns v. Page, Case 
No. 13,339. 

-§ 54. Time of filing plea or answer. 

It is of right, and not of favor, that defend- 
a.nt may file his answer before the decree nisi 
is made absolute. — ^Mason v. Jones, Case No. 
•9,239. 

An answer relying upon the statute of limita- 
tions is in time, if filed before the bill is taken 
for confessed. — Hayman v. Keally, Case No. 
'6,265. 

There is no difference between dila'tory pleas 
and any other pleas as to the time when they 
may be filed. — Ewing v. Blight, Case No. 4,589. 

'(C) CROSS BILL AND ANSWER 
THERETO. 

■% 55. When cross bill is proper and 
necessary, 
A controversy between co-defendants to a bill 
in equity cannot be the matter of a cross-bill 
unless its settlement is necessary to a complete 
•decree upon the case made by the original bill. 
—Weaver v. Alter, Case No. 17,308. 



In a suit by a nonresident against citizens of 
the state to have his title quieted as to one, 
and for a partition against tiie other, the for- 
mer defendant may file a cross bill to have the 
title of both the other parties declared void. — 
Schenck v. Peay, Case No. 12,450. 

A cross bin is properly filed to establish an 
equitable title to letters patent, the legal title 
to which is in the plaintiff in the original bill 
for an infringement. — ^Brandon Mfg. Co. v. 
Prime, Case No. 1,810. 

A cross bill cannot introduce new parties or 
new and distinct matters, or differ in purpose 
from the original bill. — Randolph v. Robinson, 
Case No. 11,561. 

Matters germane to and connected with the 
subject-matter of a suit may be introduced by 
cross bill, although new, and not mentioned in 
the original bill. — Sutherland v. Lake Superior 
Ship Canal, Railroad & Iron Co., Case No. 13,- 
643. 

A cross bill seeking a discovery from complain- 
ants is unnecessary, in view of Act July 6, 1862, 
§ 1; Act July 2, 1864, § 3,— permitting parties 
to be witnesses.— Heath v. Erie Ry. Co., Case 
No. 6,307. 

§56. Time of filing cross bill. 

A defendant cannot file a cross bill until the 
original bill is answered. — ^Allen v. Allen, Case 
No. 18,223. 

§ 57. STotice of cross bill. 

A bill and cross bill do not necessarily consti- 
tute one suit, and defendants in the cross bill 
must be served unless they voluntarily appear. — 
Lowenstein v. Glidewell, Case No. 8,575. 

A cross bill should be stricken from the files 
if filed without notice to the solicitor of the 
defendant.— Webster Loom Co. v. Short, Case 
No. 17,343. 

§ 58. Effect of dismissal of original bill. 

A decree dismissing the original bill does not 
dispose of cross bill, setting up additional facts, 
and praying affirmative relief. — ^Barnard v. Hart- 
ford, P. & F. R. Co., Case No. 1,003. 

§59. Answer to cross bill. 

An answer to a cross bill filed by a person 
not named in the bill nor admitted as a de- 
fendant will be stricken from the files. — Putnam 
V. New Albany, Case No. 11,481. 

(D) REPLICATION. 

§ 60. Necessity for replication and ef- 
fect of failnre to reply. 
The answer of every defendant, when suffi- 
cient, must be replied to without reference to 
the state of the cause or of the pleadings in re- 
gard to any other defendant. — Coleman v. Mar- 
tin, Case No. 2,986. 

An order dismissing complainant's bill for 
want of a replication is of course, and may be 
entered in the clerk's office without any appli- 
cation to or action by the judge.— Robinson v. 
Satterlee, Case .No. 11,967. 

A motion to set aside such dismissal, made 
nearly five years after the entry of tie order 
of dismissal, without offering any excuse for 
the delay, will be denied.— Robinson v. Satterlee, 
Case No. 11,967. 

The want of a replication will not prejudice 
the case on the final hearing where the evi- 
dence has been taken as if it had been filed, — 
Jones V. Brittan, Case No. 7,455. 

§61. Effect of replication. 

Where a plaintiff in equity, instead of setting 
down the defendant's plea for argument, re- 
plies to it, he admits its sufficiency as a defense, 
if the facts it alleges shall be established. — My- 
ers V. Dorr, Case No. 9,988. 
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Where the replication denies all the allega- 
tions in the plea, the plea must be supported by 
evidence. — Gernon v. Boccaline, Case No. 5,366, 

Where a replication is put in to a plea, the 
parties proceed to the examination of witnesses 
in the same way as in case of a replication to 
an answer. — ^Reissner t. Anness, Case No. 11,- 
687. 

§ 62. Time of filing replication. 

Plaintiff allowed to file a general replication 
after the cause was set down for hearing on 
bill and answer and a reference to an auditor. — 
Feirce y. West, Case No. 10,909. 

Plaintiff will not be allowed to file replication 
and take testimony on payment of costs, after 
dismissal of bill after hearing on bill and an- 
swer, where no mistake or inadvertence is sug- 
gested.— Bullinger V. Mackey, Case No. 2,126. 

The court may allow a replication to be filed 
nunc pro tunc, where reasonable excuse for de- 
lay is given, and defendant is not prejudiced. — 
Robinson v. Randolph, Case No. 11,963. 

Where defendant neglects for a long time to 
take advantage of plaintiff's failure to reply to 
a plea or set it down for a hearing, the court 
will give plaintiff further time. — Sayles v. Erie 
Ry. Co., Case No. 12,418. 

The pendency of negotiations for a settlement 
after the filing of the answer is a sufficient ex- 
cuse for delay. — Robinson v. Randolph, Case No. 
11,963. 

§ 63. Waiver of replication. 

It cannot be objected at the hearing that there 
was no replication to the answer, where proofs 
in support of the answer, and proofs in contra- 
diction thereof, and in rebuttal, have been put 
in without objection. — Fischer v. Wilson, Case 
No. -4,812. 

§ 64. Surplusage in. repKcation. 

New matter charged in a special replication, 
which denies all material parts of the answer, 
will be considered as surplusage. — Duponti v. 
Mussy, Case No. 4,185; Wren v. Spencer Opti- 
cal Mfg. Co., Id. 18,062. 

(E) DEMURRER AND EXCEPTIONS. AND 
MOTION. 

See, also, post, § 90. 

§ 65. Admissions "by demurrer. 

A demurrer admits allegations of bill for pur- 
poses of motion on bill and demurrer. — Bayerque 
V. Cohen, Case No. 1,134; Woodworth v. Ed- 
wards, Id. 18,014. 

Reasonable presumptions are admitted by de- 
murrer as well as matters exnressly alleged. — 
Amory v. Lawrence, Case No. 336. 

A demurrer to a bill in equity admits only 
facts well pleaded. — ^Dillon v. Barnard, Case No. 
3,915. 

It does not admit averments of conclusions 
of law, nor the construction of documents or 
parol agreements inconsistent with the written 
agreements alleged.— Dillon v. Barnard, Case 
No. 3,915. 

§ 66. Denmrrer as opening record. 

A demurrer to a plea presents the question of 
the sufficiency of the bill, as well as of the plea. 
— Beard v. Bowler, Case No. 1,180. 

§ 67. Speaking demurrer. 

A demurrer stating facts not appearing on the 
face of the pleading demurred to is bad as a 
speaking demurrer.— Lamb v. Starr, Case No. 8,- 
021. 

§ 68. Filing demurrer. 

A party takes no notice of the filing of a plea 
or demurrer unless notice thereof is entered in 
the order book, as required by equity rule 4. — 



Newby v. Oregon Cent. Ry. Co., Case No. 10,- 

145. 

§ 69. Bemurrer to biU— Grrounds. 

If the bill contain no ground for relief, defend- 
ant ought to demur. — Gallagher v. Roberts, Case- 
No. 5,194. 

An objection to a bill describing complainant 
as an assignee, that he is not legally such as- 
signee, is not a ground for demurrer but must 
be taken by plea.— Nicholas v. Slurray, Case No. 
10,223. 

A demurrer for want of equity will not lie 
where the bill is sufficient in substance, but 
for some technical reason (as the lapse of time 
or want of jurisdiction) the relief sought is not 
attainable by the suit. — ^Nicholas v. Murray, 
Case No. 10,223. 

A demurrer to a bill for want of equity can- 
not be sustained, unless no discovery or proof 
properly called for by, or founded on, the allega- 
tions of the bill, would make the subject-matter 
of the suit a proper case for equitable interfer- 
ence. — Hosmer v. Jewett, Case No. 6,713. 

T^^^ere a bill states a case to which the act of 
limitation applies, without bringing it within one 
of the exceptions, a demurrer will lie thereto. — 
Wisner v. Odgen, Case No. 17,914. 

Where want of jurisdiction appears upon the- 
face of the bill, the objection should be taken 
by demurrer.— Noyes v. Willard, Case No. 10,- 
374; Pond v. Vermont Val. R. Co., Id. 11,265. 

A demurrer to a bill, which contains allega- 
tions of fraud, and strong circumstances of 
equity, must be overruled, and defendant com- 
pelled to answer the fraud. — Burnley v. Jeffer- 
sonville, Case No. 2,181. 

A demurrer for want of facts constituting a 
cause of action is unknown to chancery practice, 
and is, at most, a general demurrer for want of 
equity.- Nicholas v. Murray, Case No. 10,223. 

The objections of multifariousness and mis- 
joinder of parties come too late, when raised Ky 
answer instead of demurrer, and not called to 
the court's attention until the hearing. — Bunnel 
v. Stoddard, Case No. 2,135. 

A delay of 49 years to set up title to land, 
appearing on the face of the bill, is ground of' 
demurrer. — Copen v. Flesher, Case No. 3,211. 

A bill not signed by counsel is demurrable. — 
Dwight V. Humphreys, Case No. 4,216. 

It is no cause of demurrer for want of parties 
that a lunatic is not made a party, but it is a 
good objection for want of parties.— Harrison v. 
Rowan, Case No. 6,143. 

§ ^O. — . WJbo may demur. 

On demurrer, multifariousness of bill can only 
be taken advantage of by the party suffering- 
therefrom.— Hill v. Bonaffon, Case No. 6,488. 

§71. General demurrer. 

A general demurrer to a bill will be over- 
ruled if any independent part of the bill is sutU- 
cient.— Atwill v. Ferrett, Case No. 640; Bran- 
don Mfg. Co. v. Prime, Id. 1,810. 

A general demurrer to the whole bill cannot 
be sustained as a demurrer to relief prayed in 
respect of persons who are not made parties to 
the bill.— Heath v. Erie Ry. Co., Case No. 6,300. 

The defect of joining as a party plaintiff one 
who has no interest in the suit may be reached 
by a general demurrer for want of equity. — 
Hodge V. North Missouri R. R., Case No. 6,561, 

§ 72. ^— Special demurrer. 

Special demurrer to bill must specifically point 
out parts to which it applies.— Atwill v. Ferrett,- 
Case No. 640. 

§ 73. ^-^ Demurrer to l>ill good in part. 

Where the bill is good in part, a demurrer- 
covering the whole bill will be overruled. — ^Heatb 
V. Erie Ry. Co., Case No. 6,306. 
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A demurrer in part to a bill, followed by an 
answer as to the rest, is not thereby overmled. — 
Pierpont v.' Fowle, Case No. 11,152. 

§74. — Time of demurring. 

The omission to make oath to the bill pray- 
ing for an injunction cannot be raised by de- 
murrer after a' hearinpr and order to file evi- 
dence.— Woodworth T. Edwards, Case No. 18,- 
014. 

The objection that the remedy at law is ade- 
quate may be taken on demurrer when it ap- 
pears on the face of the bill, but it is not too 
late at the hearing if, after an answer, no 
disclosure is obtained.— Foster v. Swasey, Case 
No. 4,984. 

§ 75. Exceptions to ans-wer. 

In the case of an answer directed to be tak- 
en and sworn to in China, on objection to an 
answer previously filed, only one set of excep- 
tions was allowed.— Eead v. Consequa, Case 
No. 11,607. 

On exceptions to an answer for impertinence 
and scandal, the court give the answer a liber- 
al consideration, having regard to the nature 
of the case as made by the bill. — Griswold v. 
Hill, Case No. 5,833. 

It is good cause of exception to an answer 
that, to the denial that defendant has no 
knowledge of the facts charged, it is not add- 
ed "Uiat he had no information or belief" of 
them.^Bradford v. Geiss, Case No. 1,768. 

Exceptions to an answer for impertinence 
will be allowed where the matter is immateri- 
al, or stated at undue length. — Chapman v. 
School Dist., Case No. 2,607. 

Complainant hdd not limited in time for filing 
exceptions to answer, where rule to reply not 
left with the clerk.- Brent v. "Venable, Case 
No. 1,842. 

Exceptions to an answer for insaflSeiency 
may be filed after exceptions for impertinence. 
—Patriotic Bank v. Bank of Washington, Case 
No. 10,806. 

Under the sixty-third rule, exceptions to an 
answer for insufficiency must be set down on 
a rule day for hearing before the judge; a 
reference of such exceptions on a different 
day and to a master is a nullity and an aban- 
donment of the exceptions,— La Vega v. Laps- 
ley, Case No. 8,123. 

An exception to an answer should state the 
charges, the interrogatory, and the terms of 
the answer, verbatim. — ^Brooks v. Byam, Case 
No. 1,947. 

Complainant allowed to withdraw his ex- 
ceptions to defendant's answer, and to take 
at his peril a subpoena to rejoin, returnable 
forthwith.— Penn v. Butler, Case No. 10,931. 

§ 76. Dejuuirrep to cross "bill. 

It is no ground of demurrer to a cross bill 
that a state court had acquired prior jurisdic- 
tion of the subject-matter on bill brought by 
the plaintiff in the cross bill.— Brandon Mfg. 
Co. V. Prime, Case No. 1,810, 

The demurrer to a cross bill having been 
sustained, defendant's motion to stay proceed- 
ings under the original bill will be denied. — 
Hunt V. Oliver, Case No. 6,894. 

§ 77. Motion to strike out. 

An objection that a bill in equity is filed un- 
der a champertous agreement must be raised 
by answer, and not by motion to take the bill 
from the files.— Sperry v. Erie Ry. Co., Case 
No. 13,237. 

A bill in equity, filed without being signed 
by the plaintiff or his counsel, will be stricken 
from the files. — Roach v. Hulings, Case No. 
11,874. 



(F) AMENDED AND SUPPLEMENTAL 
PROCEEDINGS. 

See, alsoj ante, §§ 2o-27. 

§ 78. Amendment of liill. 

The staleness of the demand, or the want of 
proper parties, is no objection to amending the 
bill.— Fisher v. Rutherford, Case No. 4,823. 

Bill in equity amended to conform to proofs 
and admissions in answer, where subject-mat- 
ter not changed.— Battle v. Mutual Life Ins. 
Co., Case No. 1,109. 

To avoid unnecessary delays, a motion to 
amend a bill, and excejjtions to it, may be en- 
tertained at the same time, and defendants be 
required to answer the amended matter and 
the exceptions together. — ^Kittredge v. Clare- 
mont Bank, Case No. 7,858. 

The court may allow an amendment of the 
bill after deciding against the bill on demurrer. 
— Hunt V. Rousmaniere, Case No. 6,898. 

The averment of citizenship may be added at 
any stage if the amendment be moved for in 
a reasonable time after the defect is suggested. 
—Fisher v. Rutherford, Case No. 4,823. 

An amendment will be allowed when its re- 
fusal will put plaintiff out of court, and de- 
fendant can avail himself, on appeal, of the 
matter on which he objects. — Fisher v. Ruther- 
ford, Case No. 4,823. 

An amendment which will introduce a new 
cause of action will not be permitted. — In re 
Leonard, Case No. 8,255. 

Equity will allow a bill of foreclosure, 
brought on an executed contract on the hypoth- 
esis that it was valid as a mortgage, to be con- 
verted, by amendment, into a bill for specific 
performance. — Randall v, Jaques, Case No. 

A defect in suing respondents as a partner- 
ship, when in fact they are a corporation, may 
be cured by amendment. — ^Needham v. Wash- 
burn, Case No. 10,082. 

Matters existing at the time of filing the bill 
and omitted therefrom should be brought in 
by amendment, but matters arising thereafter 
and after answer filed can only be brought in 
by a supplemental bill. — Swatzel v. Arnold^ 
Case No. 13,682. 

§ 79. Amendment of ans-nrer. 

Applications to amend an answer are in the 
discretion of the court. — Caster v. Wood, Case^ 
No. 2,505; Smith v. Babcock, Id. 13,008. 

Before amendments to the answer are allow- 
ed, the court should be satisfied that the rea- 
sons for them are cogent and satisfactory, and 
that the applicant has not been guilty of gross- 
negligence, etc. — Smith v. Babcock, Case No^ 
13,008. 

An amendment setting up a new defense in 
the answer will not be allowed where the 
matter proposed, with reasonable diligence,, 
could have been sooner introduced. Rule No. 
60.— India Rubber Comb Co. v. Phelps, Case 
No. 7,025. 

Defendant will not be permitted to amend 
his answer, after the opinion of the court and 
the testimony have indicated in what respect it 
may be modified so as to effect his purpose. — 
Calloway v. Dobson, Case No. 2,325. 

A new defense not allowed to be inserted by 
amendment after a reference to a master be- 
fore whom it was available to defendant. — 
Evory v. Candee, Case No. 4,582. 

Amendments of the answer to let in writ- 
ings and documents omitted by accident or 
mistake will be readily granted. — Smith v^ 
Babcock, Case No. 13,003. 
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In matters of form, mistakes of dates, and 
verbal inaccuracies, courts of equity are very 
indulgent in aHowing amendments of ansTvers; 
but they are sloiv to allow amendments as to 
material facts or which change essentially the 
grounds of defense.— Smith v. Babcock, Case 
No. 13,008. 
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The court will not allow the theory of de- 
fense set up by the original answer to "be chan- 
ged in several important particulars merely 
on the ground that defendant filed the answer 
under a mistake, when no new facts are al- 
leged, and there is no request to have a single 
fact in the bill changed.— Waterman v. Mer- 
rill, Case No. 17,258. 

Equity is very reluctant to allow amend- 
ments to let in new facts or defenses, wholly 
dependent on parol evidence, as this would en- 
courage carelessness in drawing answers, and 
■encourage the manufacturing of testimony. — 
Smith V. Babcock, Case No. 13,008. 

Where, to a complaint alleging fraud as a 
ground of relief, an answer is filed setting up 
the statute of limitations, complainant will be 
allov/ed to amend by alleging that the fraud 
was discovered within sis years. — ^Wharton v. 
Lowrey, Case No. 17,481. 

Leave to file an amended answer presenting 
•only cumulative evidence will not be granted 
■after a jury trial has been had on an issue 
made on the bill and answer. — New York Wire- 
Railing Co. v. Cake, Case No. 10,217. 

-§ 80. Notice of amendment. 

Where the bill is amended it is not necessary 
to serve new subpoenas upon defendants who 
are in court— Longworth V. Taylor, Case No. 
■8,491. 

Where the case is continued on the docket, 
and the counsel presumed to be in court, no 
notice of an amendment is necessary.-^Sprague 
V. Litherberry, Case No. 13,251. 

•§ 81. Sufficiency of am.ended pleading. 

An amendment of a bill should be by a sep- 
arate bill, and not by interlining the original 
"bill.- Peirce v. West, Case No. 10,910. 

An amended bill should state only so much 
of the original bill as may be necessary to in- 
troduce and make intelligible the new matter. 
— Peirce v. West, Case No. 10,910. 

If an amendatory answer repeat what was 
«aid in the original answer without varying 
the defense, it may be considered as imperti- 
nent, and will be referred to a master, etc. — 
Gier v. Gregg, Case No. 5,406. 

^ 82. Imposing: conditions in allowing: 
amendment. 

A material amendment of a bill after answer 
must be on payment of all costs, including the 
solicitor's fee.— AVallace v. Taylor, Case No. 
17,103. 

^ 83. Effect of amendment. 

An amendment of the bill when allowed aft- 
.er answer and replication does not open the 
pleadings unrestrictedly.— Keene v. Wheatley, 
Case No. 7,644. 

In such case defendant cannot allege by way 
•of plea a personal disability in the complainant 
-as having existed at the commencement of the 
suit—Keene v. Wheatley, Case No. 7,644. 

§ 84:. Supplemental pleadingrs — Bill. 

A disclosure cannot be asked in a supple- 
mental bill after the receiver, under a decree 
for complainants, has proceeded to reduce de- 
fendant's assets into his possession. — Dunham 
V. Eaton & H. R. Co., Case No. 4,150. 

A supplemental bill to admit new evidence, 
which the party might by due diligence have 
originally introduced, is never granted after 
an interlocutory decree,— Jenkins v. Eldredae. 
Case No. 7,267. 



New oral testimony tending . merely to cor- 
roborate evidence on the one side, or to contra- 
diet evidence on the other, on the points in is- 
sue, is not a sufficient foundation for a sup- 
plemental bilL^Jenkins v. Eldredge, Case No. 
7,267. 

No new evidence is a sufficient foundation 
for a supplemental bill, unless it be of such 
a nature that it would, if unanswered, require 
a reversal of the decree.- Jenkins v. Eldredge, 
Case No. 7,267. 

In a bill filed to set aside a sale at auction 
by defendant's agent on the ground that sham 
bidders were fraudulently employed to en- 
hance the price, a release given by plaintiff to 
the agent, not set up in the bill or answer, can 
be brought in the case only by supplemental 
bill.— Veazie v. Williams, Case No. 16,906. 

New evidence cannot be brought forward by 
a mere order on a petition for leave to file a 
supplemental bill, but can only be admitted 
in the supplemental bill.— Jenkins v. Eldredge, 
Case No. 7,267. 

Where there is a transfer of interest in prem- 
ises pending a suit in relation thereto, a sup- 
plemental bill may be filed by or against the 
purchaser.— Hoxie v. Carr, Case No. 6,802. 

A party in equity can avail himself of a ma- 
terial fact accruing since filing the original 
bill, only by filing a supplemental bill. It can- 
not be introduced in an amended bill.— Copen 
V. Plesher, Case No. 3,211. 

Leave to file a supplemental bill making a 
new party and containing new matter against 
the original party granted, on petition alleging 
that such new party had become interested in 
the subject-matter since filing the original bill. 
— Parkhurst v. Kinsman, Case No. 10,758. 

The petition for leave to file a supplemental 
bill need not embrace thg averments intended 
to be inserted therein; but it must show the 
ground upon which the relief is asked.— Park- 
hurst V. Kinsman, Case No. 10,758. 

All that the court inquires into, on such a pe- 
tition, is to see whether probable cause exists 
for granting the leave, and whether the peti- 
tion states facts or circumstances which, if 
properly pleaded, would sustain a supplemental 
bill. — Parkhurst v. Kinsman, Case No. 10,758. 

On application for leave to file a new bill up- 
on the discovery of new facts, the counter affi- 
davits must be examined and considered by the 
court.— Blandy v. Griffith, Case No. 1,530. 

A delay of 18 months after the discovery of 
new facts held fatal to the application. — Blandy 
V. Griffith, Case No. 1,530. 

The rules governing the federal court in de- 
termining whether a bill is original and inde- 
pendent or ancillary and auxiliary in the matter 
already before the court.— Schenck v. Peav, 
Case No, 12,450. 

§ 85. —^ Plea or anstrer. 

A defendant will not be allowed, as a matter 
of course, to put in new pleas on the trial.— 
Childs V. Lenig, Case No. 2,680. 

Leave will not be given to file a supplemental 
answer based upon a fact which was known 
to the party at the time of the original answer, 
and. was not omitted through mistake. — Suydam 
V. Truesdale. Case No. 13,656. 

A defendant who answers generally as to a 
matter of which he has no particular knowl- 
edge may file a supplemental answer after he 
has acquired particular knowledge.— Caster v. 
Wood, Case No, 2,505. 

Leave to file a supplemental answer setting 
up a judgment in bar was granted after the 
same had become final by affirmance on appeal, 
on renewal of a former motion to set up the 
same judgment by way of amended answer 
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which had been denied because of the pendency 
of an appeal therefrom.— Robinson v. Satterlee, 
Case No. 11,967. 

(G) SIGNATURE AND VERIFICATION. 

§ 86. Signature. 

A bill in equity must be sisned by the plain- 
tiff or his counsel.— Roach v. Hulings, Case No. 
11,874. 

A signing by counsel on the back of the bill 
is suflScient.— Dwight v. Humphreys, Case No. 
4.216. 

Signing a bill as "solicitor for complainant" 
in a court in which there is no distinction be- 
tween an attorney and a counselor, is a suffi- 
cient compliance with equity rule 24, requiring 
all bills to be signed by "counsel."— Stinson v. 
Hildrup, Case No. 13,459. 

Counsel must sign the answer unless it is taken 
by commissioners. — Davis v. Davidson, Case 
No. 3,631. 

§ 87. Verification. 

The verification of the bill may be taken be- 
fore a notary.— Blake Crusher Co. v. Ward, 
Case No. 1,505. 

Bill not sworn to, praying injunction and dis- 
covery under oath, held sufficient on demurrer. 
—National Hay-Rake Co. v. Harbert, Case No. 
10,044. 

The fact that a plea is not sufficiently verified 
will not justify complainant in treating it as a 
nullity.— Ewing v. Blight, Case No. 4,589. 

Domicile or citizenship in a dilatory plea may 
be sworn to as of belief.— Ewing v. Blight, 
Case No. 4,589. 

An answer by a defendant beyond sea will 
be taken and sworn to by a commission under 
a dedimus issued by the court. — Read v. Con- 
sequa. Case No. 11,607. 

An answer is not sufficiently authenticated 
unless authority of justice of peace before 
whom it was sworn is shown. — Addison v. 
Duekett, Case No. 77. 

Waiver by bill of oath in answer is ineffectual 
unless accepted. — ^Amory v. Lawrence, Case No. 
336; Heath v. Erie Ry. Co., Id. 6,306. 

And the defendant has a right to make his 
answer under oath, although an answer under 
oath is waived by the bill. — ^Holbrook v. Black, 
Case No. 6,590. 

A justice of the peace has autliority to ad- 
minister to defendant an oath to an answer in 
chancery.— United States v. Cowing, Case No. 
14,880. 

(H) -ISSUES, PROOF, AND VARIANCE. 

§ 88. Joinder of issue. 

The issues in equity cases must be raised by 
the allegations in the bill and answer. Special 
notices are irregular. — ^Doughty v. West, Case 
No. 4,029. 

The cause is not at issue under equity rule 
69 unless it is at issue as to all of the defend- 
ants not in default, and taken as confessed as 
to the others. — Gilbert v. Van Arman, Case No. 
5,414. 

§89. Variance. 

Plaintiff can recover only upon the case made 
by his bill, and not upon that made in the evi- 
dence,— Battle V. Mutual Life Ins. Co., Case 
No. 1,109; Bradley v. Converse, Id. 1,775; 
Brooks V. StoUey, Id. 1,903; The Chusan, Id. 
2,717. 

A bill may be sustained on grounds not set up 
in terms therein, if they come within the facts 



duly alleged and duly proved.— Tufts v. Tufts, 
Case No. 14,233. 

Evidence as to confessions and statements 
by defendant not charged in the bill are equally 
admissible in equity as at law. — Jenkins v. 
Eldredge. Case No. 7,266; Smith v. Burnham, 
Id. 13,018. 

Complainant is not entitled to relief under a 
bill setting up a case of fraud, by establishing 
the facts independent of fraud, although they 
might create a case under a distinct head of 
equity. — Bradley v. Converse, Case No. 1,775; 
Pisher v. Boody, Id. 4,814. 

A bill in equity averring a deed to have been 
a mortgage need not aver that it became so by 
a defeasance, in order to let in proof of a de- 
feasance.— Bentley V. Phelps, Case No. 1,332. 

A bill for the conveyance of land alleged to 
have been purchased in partnership, is sustain- 
ed by proof that the land was purchased by 
partnership funds, without specifying the 
amount contributed by each. — Piatt v. Oliver, 
Case No. 11,115. 

Where defendant is sued as sole owner of a 
railroad, and the proof is that he is jointly 
concerned with others as a stockholder, no 
decree can be entered against him unless the 
bill is amended. — Beard v. Bowler, Case No. 
1,180. 

Where the biU sets up title under a will, title 
by codicils thereto not mentioned in the bill 
cannot be shown. — ^Langdon v. Goddard, Case 
No. 8,060. 

In a suit to set aside a contract, variances 
will be allowed to be cured by amendments on 
easy terms, where the substance of the con- 
tract appears; and so also as to mistakes in 
form in pleading the statute of frauds. — ^Tufts^ 
V. Tufts, Case No. 14,233. 

Upon a hearing on an issue on a plea in bar, 
no question arises as to its sufficiency in point 
of law. It is only necessary to be proved in 
point of fact,— Hughes v. Blake, Case No. 6,- 
845. 

(I) DEFECTS, OBJECTION AND WAIVER 
THEREOF. 

See, also, ante, § 63. 

§ 90. Time of snaking objections and 
•waiver tliereof. 

Defects in pleadings not objected to at trial' 
usually considered waived.— Baker v. Whiting, 
Case No. 786. 

Exceptions will not be allowed where made- 
under circumstances calculated to effect a sur- 
prise on the party and might have been made 
at a different stage of the cause.— Surget v. 
Byers, Case No. 13,629. 

Copies of deeds filed with the bill as exhibits- 
become a part of it and can be objected to 
only before the hearing. — Surget v. Byers, Case- 
No. 13,629, 

An objeetion to evidence attacking a deed of 
confirmation set up in the answer in defense- 
of a bill to set aside a conveyance for fraud, 
on the ground that its validity was not put in- 
issue, is too late when first taken at the hear- 
ing.— Bunnel V. Stoddard, Case No. 2,135. 

No appearance, demurrer, or answer to a bill 
will waive its omission to state the citizenship- 
of every necessary party, and that complain- 
ants and defendants are citizens of different 
states,— Speigle v. Meredith, Case No. 13,227. 

The want of the certificate and affidavit as 
required by rule 31 is waived where plaintiff" 
demurs to the plea without objection. — Good'- 
year v. Toby, Case No. 5,585. 
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§ 91. In general. 

The rules of evidence, ezcept the answer of 
the defendant, are the same in chancery as at 
law.— Harmer v. Gwynne, Case No. 6,075. 

% 92. Pleadings as evidence — ^Bill. . 

Every material averment in the bill not de- 
nied is admitted.— Surget v. Byers, Case No. 
13,629. 

^ 93. —— Plea or ansxrer. 

An answer under oath, denying the allega- 
tions of the bill, must be overcome by the testi- 
mony of two T^itnesses, or by one witness and 
corroborative circumstances. — Badger v. Bad- 
ger, Case No. 718; Clark t. Hackett, Id. 2,823; 
Cushing T. Smith,- Id. 3.511; Daniel v. Mitchell, 
Id. 3,562; Delano v. Winsor, Id. 3,754; Ger- 
non V. Boecaline, Id. 5,366; Gould y. Gould, Id. 
5,637; Harper v. Dougherty, Id. 6,087; Higbie 
V. Hopkins, Id. 6,466; Hughes v. Blake, Id. 
6,845; Langdon v. Goddard, Id. 8,060; Parker 
V. Phetteplace, Id. 10,746; Powden t. Johnson, 
Id. 11,353; Searcy v. Pannell, Id. 12,584; 
Walker v. Derby, Id. 17,068. 

Testimony of complainant in support of the 
allegation of the bill, directly contradicted by 
an officer of defendant corporation, Jwld insuffi- 
cient to overcome the denials in the answer. — 
Hayward t. Miot Nat. Bank, Case No. 6,273. 

Satisfactory proof may be made by circum- 
stances alone, or partly by circumstances and 
partly by direct testimony, or entirely by the 
latter.— Parker t. Phetteplace, Case No. 10,746. 

The answer of a defendant who has no per- 
sonal knowledge of the facts alleged, though re- 
sponsive to the bill, is not evidence.— Dutilh t. 
Coursault, Case No. 4,206: White v. Jones, Id. 
17,550. 

An allegation in an answer, which is not re- 
sponsive to the bill, is not evidence. — ^Flagg v. 
Maim, Case No. 4,847; Gernon v. Boecaline, Id. 
5,366; Randall v. Phillips, Id. 11,555; Robin- 
son V. Cathcart, Id. 11,946, 11,947; Wren v. 
Spencer Optical Mfg. Co., Id. 18,062. 

A plea set down for argument by complainant, 
without replying, must be considered as true. — 
Gallagher v. Roberts. Case No. 5,194; Hough v. 
Richardson, Id. 6/722; Melius v. Thompson, Id. 
0,405; Peirce v. West, Id. 10,909. 

An answer admitting the right of complain- 
ant, but setting up new matter in bar, or an 
affirmative claim, or averring a discharge, is not 
evidence in defendant's favor. — ^Tilghman v. 
Tilghman, Case No. 14,045, 

The answer of a defendant though good evi- 
dence against him, is not admissible against a 
codefendant.— Dexter v. Arnold, Case No. 3,859; 
Lenox v. Notrebe, Id. 8,246c; Robinson v, Cath- 
cart, Id. 11,946. 

But such rule does not apply where the de- 
fendants are all partners in the same transac- 
tion.— Van Reimsdyk v. Kane, Case No. 16,872. 

The separate answer of one defendant is not 
evidence as against a codefendant unless the de- 
fendants' admissions out of court would be evi- 
dence against each other. — ^Dick v. Hamilton, 
Case No. 3,890. 

VI. TAKING ANB FLLING PROOPS. 

See, also, "Depositions." 

§ 94. Manner of taMng proof. 

The testimony may be taken orally in open 
court. — ^In re Clark, Case No. 2,801. 

Witnesses may be examined orally at the trial 
merely to verify some document referred to in 
the pleadings", or to establish some fact of .a 



formal character which has been inadvertently 
omitted in the testimony. — ^Western Division of 
Western N. C. R. Co. v. Drew, Case No. 17,434; 
Schutte v. Florida Cent R. Co., Id. 

The court will not receive viva voce testimony 
at the hearing, unless to prove an exhibit. — ^De 
Butts T. Bacon, Case No. 3,717. 

An oral examination before an examiner with- 
out a written agreement between the parties to 
waive written interrogatories, is irregular, but 
the objection is waived where the party, after 
due notice that such oral examination is to be 
taken, or has been taken, acquiesces in it. — Van 
Hook V. Pendleton, Case No. 16,852. 

Practice as to taking testimony in equity 
causes, under section 30 of the judiciary act, 
and rules 67 and 68.— Bronson v. Da Crosse & 
M. R. Co., Case No. 1,930. 

Practice as to taking of testimony where the 
state constitution provides that testimony in 
equity causes shaU be taken in the same man- 
ner as at law. — ^Bronson v. La Crosse & M. R. 
Co., Case No. 1,930. 

§ 95. Time^ of taking proofs and publi- 
cation. 

The practice as to enlarging plaintiffs time 
to take proofs, when the state of the cause and 
of the pleadings differs as to different defend- 
ants, stated. — Coleman v, Martin, Case No. 2,- 
986. 

The court may, in the exercise of a sound dis- 
cretion, allow the introduction of newly-discov- 
ered evidence of witnesses to fects in issue in 
the cause, after publication and knowledge of 
the former testimony, and even after the hear- 
ing. But it will not exercise this discretion 
to let in merely cumulative testimony. — Wood 
V. Manny Case No. 17,953. 

The sanie rule holds in cases of bills of review 
and supplementary' bills in the nature of bills 
of review.— Wood v. Mann, Case No. 17,953. 

After publication of the testimony, no new 
witnesses can be examined, and no new evidence 
can be taken, except where -Sie judge himself 
entertains a doubt, or when some additional fact 
or inquiry is indispensable to enable him to make 
a satisfactory decree.— Wood v. Mann, Case No. 
17,953. 

Where a time rule is waived, and no other 
substituted, some special order must be ob- 
tained before either party can force the other 
to proceed. — Melius v. Howard, Case No. 0,403. 

Exhibits in the cause may be proved after 
publication, and even viva voce at the hearing, 
when there has been an omission of the proof 
in due season, and they are applicable to the 
merits. — Wood v. Mann, Case No. 17,953. 

A witness may be examined to the mere credit 
of the other witnesses, whose depositions 'have 
been already taken and published in the cause, 
but he will not be allowed to be examined to 
prove or disprove any fact material to the mer- 
its of the case. — ^Wood t. Mann, Case Noi 17,- 
953. 

It is discretionary with the court, under rule 
78, to stay the proceedings to allow a party to 
take a new deposition or to cross-examine a wit- 
ness already examined by deposition for the op- 
posite party, under Act Sept. 24, 1789, § 30.— 
Van Hook v. Pendleton, Case No, 16,852. 

The time for publication will be enlarged after 
publication has past, though not in fact made, 
on good cause shown by affidavit, such as sur- 
prise, accident, or other circumstances which 
repel any imputation of laches.— Wood v. Mann, 
Case No. 17,953. 

§96. Piling proofs. 

Where defendant fails to pay the examiner's 
fees, plaintiff cannot compel defendant's proofs 
to be filed without paying such fees. — ^Frese v. 
Biedenfeld, Case No. 5,111. 
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See, also, ante, § 58. 

§ 97. Voliuitary diszoissal. 

An original bill may be dismissed as of course 
at complainant's cost at any time before decree, 
— Lowenstein v Glidewell, Case No. 8,575. 

§ 98. Involiiatary dismissal. 

A bill will not be dismissed for want of pro- 
ceeding for three terms, without giving one 
term's notice of the application.— Delauney v. 
Hermann, Case No. 3,757. 

"Where complainant unreasonably delays com- 
pelling an issue, or taking the bill for confessed 
as to any of defendants, the defendants as to 
whom the cause is at issue may have an order 
to compel complainant to speed the cause or 
have his bill dismissed.— Gilbert v. Van Arman, 
Case No. 5,414. 

The bill will not be dismissed for want of 
prosecution for the failure of plaintiff to take 
testimony within the three months after issue 
formed, as allowed by rule 90. — Sargeant v. 
First Nat. Bank, Case No. 12,359. 

Nonjoinder or -misjoinder is not ground of dis- 
missal in equity, where the difficulty can be 
remedied, or where the relief sought can be 
given without impairing or jeopardizing the in- 
terest of any one. — ^Bunce v. Gallagher, Case 
No. 2,133. 

A bill in equity will be dismissed where, after 
objection for want of necessary parties, com- 
plainant neglects to bring them in. — Jones v. 
Brittan, Case No. 7,455. 

Where a party not within the jurisdiction files 
lus answer, disclaiming all interest, the bill may 
be dismissed as to him and continued as to the 
others. — Hinde v. Vattier, Case No. 6,512. 

The nonappearance of a necessary party who 
cannot be compelled to appear is good ground 
for the dismissal of the suit on motion by the 
other defendants.— Picquet v. Swan, Case No. 
11,135; Abbot V. American Hard Rubber Co., 
Id. 9. 

If no benefit or advantage whatever appears 
to be gained by proceedings in equity, rather 
than at law, the bill will be dismissed without 
prejudice, in order that the rights of the parties 
may be adjusted at law. — Pierpont v. Fowle, 
Case No. 11,152. 

The court will not make a decree, the execu- 
tion of which would affect the right of a party 
not before it, or throw a cloud upon his title; 
and where such party is necessary to a final 
decree the bill should be dismissed without 
prejudice.— Young v. Gushing, Case No. 18,156. 

A dismissal of a bill, except upon the merits, 
is no bar to a subsequent bill for the same 
cause.— Grubb v. Clayton. Case No. 5,849a; 
Jenkins v. Eldredge, Id. 7,267. 

Vm. HEARING, SUBMISSION OP IS- 
SUES TO JURY, AND REHEARING. 

§99. Hearing. 

Complainant is bound at the argument by the 
allegation of a particular fact in the pleading. 
— Prevost v. Gratz, Case No. 11,407. 

Complainant in a bill to stay proceedings op 
a warrant of distress has the right to open and 
dose.— Armstrong v. United States, Case No. 
548. 

A case heard and decided in vacation before 
one judge, by agreement of the parties, is to be 
considered as if heard and decided before and 
by the court — Doggett v. Emerson, Case No. 
3,961. 

§ 100. Contiiiiiance. 

Time for preparation to argue a legal point will 
not be given where counsel had previous notice 
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that it would arise.- 
5.804. 

§101. Dismissal at final lieariiig. 

In the federal courts a bill wUl not be dis- 
missed for want of equity except on demurrer 
or on final hearing. — ^La Vega v. Lapsley, Case 
No. 8,123. 

Where plaintiff cannot sustain his bill, it 
must be dismissed at his costs, regardless of 
grounds of equity. — ^Barns v. Omally, Case No, 
1,035. 

§ 102. Submission of issues to jnry. 

It rests in the sound discretion of a chancellor 
to grant or refuse a feigned issue, and it will 
not be awarded where there is sufficient proof 
to enable him to decide. — United States v. Sam- 
peryae, Case No. 16,216a. 

On a motion to send to a jury issues arising 
on a petition against a . receiver for injuries 
causing death, the court may determine wheth- 
er the case is one for damages, and, if it finds 
adversely, may finally dismiss the petition. — 
Miles V. Receivers of Atlantic, M. & O. R. Co., 
Case No. 9,544. 

A question of fact, essential to the decision, 
may be referred to a jury upon an issue fram- 
ed.^iriagg V. Mann, Case No. 4,847. 

Where a feigned issue for trial of a fact is 
directed by the court, no declaration of any 
sort is requisite. The case is put on the trial 
list, and the jury sworn to try the issue, in 
the words of the order of issue itself. — Wilson 
V. Barnum, Case No. 17,786. 

On the trial of an issue from chancery, the 
bill and answer cannot be read in evidence, un- 
less the chancery court so directed when the 
issue was ordered.— King v. Force, Case No. 
7.791. 

Issue directed out of chancery to ascertain 
whether a partnership, asserted by complainant 
and denied by defendant, was formed as al- 
leged. — ^Drope V. Miller, Case No. 4,092a. 

§ 103. Effect of verdict or dandings of 
J^u?y. 

The finding of a jury in an equity case is 
not conclusive. — ^Ely v. Monson & B. Mfg. Co., 
Case No. 4,431; United States v. Samperyac. 
Id. 16,216a. 

It is not final until adopted by the court. — 
Allen V. Blunt, Case No. 216. 

It may be set aside, and even overruled. — 
Goodyear v. Providence Rubber Co., Case No. 
5,583. 

A verdict on an issue at law directed by a 
court of chancery has the same effect as a 
verdict on conflicting evidence in an action at 
law.— Brooks v. Bicknell, Case No. 1,946. 

§ 104. Nexv- trial on issue submitted to 
tile jury. 

A motion for a new trial of a feigned issue 
must be heard on the merits of such issue 
singly, and cannot be affected by the equities 
arising on the bill and answer. — Cohen v. Gratz, 
Case No. 2,963. 

Such motion must be disposed of before the 
cause will be heard on bill and answer. — Cohen 
V. Gratz, Case No. 2,963. 

§ 105, Reliearing — ^Nature of riglit to. 

Rehearings in equity after a decree are not a 
matter of right, but rest in the sound discre- 
tion of the court. — Daniel v. Mitchell, Case No. 
3,563. 

§ 106. — Grounds for granting. 

A rehearing should be allowed in equity only 
for reasons sufficient to justify a new trial at 
law.— Bentley v. Phelps, Case No. 1,332. 

A rehearing in the case of the death of the 
judge will be granted only where the opinion 
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was not actually deliTered,— Doggett v. Emer- 
son, Case No. 3,961. 

The failure of counsel to properly apply the 
testimony or to give it due weight, in argument, 
is not ground for a rehearing. — ^Hunter v. Marl- 
boro, Case No. 6,908. 

Error of judgment or mistake of counsel as 
to effect of evidence no ground for rehearing. 
—Baker v. Whiting, Case No. 786. 

Proper practice in case of surprise in testi- 
mony not noticed by answer.— Barker v. Stowe, 
Case No. 995. 

Where newly-discovered testimony woiild not 
change the result, a rehearing will not be 
granted.— Bentley v. Phelps, Case' No. 1,332. 

A rehearing, when granted on newly-discov- 
ered evidence of confessions of complainant 
affecting the merits of the bill. — Daniel v. 
Mitchell, Case No. 3,563. 

Rehearing not granted if newly-discovered 
evidence is merely cumtdative.— Baker v. Whit- 
ing, Case No. 7S6. 

Rehearing after interlocutory decree granted 
upon filing supplemental bill, for newly-discov- 
ered evidence, if of such nature as to entitle 
party to relief upon bill of review after final 
decree, but not otherwise.— Baker v. Whiting, 
Case No. 786. 

Rehearing not granted on ground of newly- 
discovered evidence of w^hich the party, by rea- 
sonable diligence, might have obtained knowl- 
edge.— Baker V. Whiting, Case No. 786; Pre- 
vost V. Gratz, Id. 11,406. 

Rehearings are only allowed where some plain 
omission or mistake has been made, or where 
something material to the decree has been 
overlooked.— Jenkins v, Eldredge, Case No. 7,- 
267; Tufts v. Tufts, Id. 14,232. 

The accidental omission to make technical 
proof of an uncontroverted fact, such as corpo- 
rate capacity to sue, may be supplied, in the 
discretion of the court.— Goodyear v. Blake, 
Case No. 5,560. 

A bill of review will not lie for error in law 
where the original decree is not emroUed. The 
remedy is a rehearing.— Dexter v. Arnold, Case 
No. 3,856. 

An application for a rehearing on the same 
facts and cases and arguments will not be con- 
sidered.— Tufts V. Tufts, Case No. 14,232. 

§ 107. Time of granting and pro- 
ceedings to obtain. 

The court has no power to order a rehearing 
after the close of the term at which the final 
decree was rendered. — ^Poole r, Nixon, Case 
No. 11,270. 

Cause in equity, in which no appeal lies to 
the supreme court, may be reheard, if petition 
is filed before end of next term after final de- 
eree.— Clarke v. Threlkeld, Case No. 2,865. 

The proper practice to obtain a rehearing be- 
fore final decree is by petition to the court for 
leave to file a supplemental bill setting forth 
the newly-discovered evidence.— Reeves v. Key- 
stone Bridge Co., Case No. 11,601. 



Necessary averments in afiidavits on motion 
for rehearing.— Barker v. Stowe, Case No. 995. 

An application for a rehearing mtist state some 
reason which would constitute good ground for 
a new trial at common law.— Hunter v. Marl- 
boro, Case No. 6,908. 

A rehearing will not be granted on the mere 
certificate of counsel as to the sufficiency of the 
reasons therefor.^EImerson v. Davies, Case No. 
4,437. 

The petitioners must show due diligence to 
discover and obtain the new evidence at the 
original hearing, and that it is material to the 



issue.— Reeves v. Keystone Bridge Co., Case 
No. 11,661. 

Neither a petition nor an order for a rehear- 
mg of itself stops proceedings under the decree. 
— Vose V. International Imp, Fund, Case No. 17,- 

ULrO. 

§ 108. 1 Proceedings npon rehearing. 

As to the evidence admissible on a rehearing. 
—Jenkins v. Eldredge, Case No. 7,267. 

IX. 3MASTERS AND COMMISSIONEBS, 

AK33 PROCEEDINGS BEPOBE 

THEM. 

§ 109. Anthority to refer. 

The authority to refer to a master is inher- 
ent in the courts of the United States in the ex- 
ercise of their chaneerj' jurisdiction.— Thompson 
V. Smith, Case No. 13,976. 

§110. Anthority of master. 

The master is bound to follow the orders and 
directions of the court in the decretal order 
under which he is appointed.— Felch v. Hooper. 
Case No. 4,718. 

§ 111. Objections to and testing credi- 
bility or competency of wit- 
ness. 
Proper practice to test the competency of a 
witness who has previously testified, after the 
cause has been referred to a master by inter- 
locutory decree.— Gass v. Stinson, Case No. 5,- 

On an examination to test the credibility of a 
witness after publication and before the hear- 
ing, the interrogatories should be so framed as 
not to call for evidence on the merits.— Gass v. 
Stinson, Case No. 5,261. 

When a witness has been cross-examined by 
a party, with a full knowledge of an objection 
to his competency, he will not be allowed to- 
raise the objection at the hearing.— Flagg v. 
Mann, Case No. 4,847. 

An objection to the Competency of a witness 
cannot be made after publication, if the incom- 
petency was known before the commission is- 
sued.— Gass V. Stmson, Case No. 5,261. 

§112. Application for additional time 
to take testimony. 
No enlargement of the time for taking testi- 
mony in equity before the master can be made 
unless notice of the application be given to the 
opposite party.— Hunt v. Oliver, Case No. 6,894. 

§ 113. Report of master. 

The master cannot report as to matters em- 
braced in the bill, but not within his commis- 
sion.— Gordon V. Hobart, Case No. 5,608. 

§ 114, Reopening case. 

A witness, who has given his deposition, 
which has been read at the hearing, cannot bo- 
examined anew before the master, without a 
special order of the court— Gass v. Stinson, 
Case No- 5,261. 

Defendant's request to introduce further evi- 
dence Jield rightly denied by the master where^ 
made after he had submitted a draft of his re- 
port-Piper V. Brown, Case No. 11,181. 

Witnesses cannot be examined the second 
time by a master without a special order of the 
court, and then only in respect to facts not 
before testified to by them, and not then in 
issue.— Jenkins v. Eldredge, Case No. 7,267. 

The testimony of a witness thus examined 
the second time without a special order cannot 
be admitted to impeach his testimony on the 
original examination.— Jenkins v. Eldredge, Case 
No. 7,267. 

The master or auditor should be requested to 
report specially such evidence as furnishes' 
ground of exception. The facts will not be 
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•pened except to correct unquestionable error. — 
Bonnell v. Columbian Ins. Co., Case No. 3,987. 

§115. Exceptions to riilings and report 
of master. 

Exceptions to a master's report, not made be- 
fore the master, will not be heard by the court, 
in the absence of special circumstances. — Gaines 
T. New Orleans, Case No. 5,177; American 
■Nicholson Pavement Co. v. Elizabeth, Id. 309; 
Gass V. Stinson, Id. 5,261. 

Exceptions not taken at the time objections 
are filed to the draft report of the master are 
waived after the final report. — ^Troy Iron & 
Nail Factory v. Corning, Case No. 14,196, 

Questiops raised before the master are con- 
sidered as waived or abandoned if not made mat- 
ter of exception, unless it appears on the face 
of the report that the master has committed an 
error.— Gordon v- Lewis, Case No. 5,613. 

An exception should always be taken on the 
spot to each ruling of the master which the par- 
ty intends to contest, though it need not then 
be drawn uj) in form. — ^Troy Iron & Nail Fac- 
tory V. Corning, Case No. 14,196. 

Exceptions to a master's report must be 
founded on the facts stated in the report, or in 
the accompanying documents and proofs. — ^Dex- 
.ter V. Arnold, Case No. 3,858. 

The party excepting should require the evi- 
dence upon which the exception is grounded to 
be stated by the master.— Greene v. Bishop, 
Case No. 5,763. 

In exceptions to a master's report, a general 
assignment of errors is insufficient, unless spe- 
cific errors are shown. — ^Dexter v. Arnold, Case 
No. 3,858; Greene v. Bishop, Id. 5,763; Stan- 
ton V. Alabama & C. R. Co., Id. 13,296, 

An exception which merely alleges that the 
master has arrived at a wrong conclusion upon 
the evidence is insufficient. — Greene v. Bishop, 
Case No. 5,763. 

A master*^ report cannot be objected to on 
the ground that he was not sworn, where the 
■order of reference did not require him to be 
sworn. — ^Thompson v. Smith, C^se No. 13,976. 

After the ease has been heard, neither party 
has a right to file any paper therein except by 
leave of court-^Jnion Sugar Refinery v. Math- 
iessoD, Case No, 14,398. 

§116. Hearing exceptions. 

There is no rule in the circuit court forbidding 
a report to be considered at the term to which 
it is made. — Coates v. Muse, Case No. 2,916. 

A new hearing of exceptions to a master's re- 
port will not be allowed. — ^Felch v. Hooper, Case 
No. 4,718. " 

§ 117. Setting aside report and recoza- 
mitment. 

Unless a particular error is pointed out, or an 
erroneous principle is shown to have been adopt- 
ed, the master's report will not be disturbed. — 
Gaines v. New Orleans, Case No. 5,177; Ma- 
son V. Crosby, Id. 9,236, 

Error of the master, producing results not ma- 
terially different from what would be reached 
if there was no error, is no ground for setting 
aside or recommitting his report.— Mason v. 
Crosby, Case No. 9,236. 

The court may direct further investigation 
where the master's report discloses facts which, 
in its opinion, should be further investigated. — 
Magic Ruffle Co. v. Elm City Co., Case No. 
8,950. 

§ 118. Compensation. 

Fees of masters in equity suits, the amount, 
and how determined, — Doughty v. "West, Brad- 
'ley & Cary Mfg. Co., Case No, 4,030. 

A special allowance "made to a master for his 
services in executing a decree. — Erie Ry. Co. v. 
Heatli, Case No. 4,516. 
Fed.Cas.Dis.— 34 



X. DSCKSE AND ENTOUCEMENT^ 
THEREOF, 

§ 119-. Decree pro confesso. 

Before a bill can be taken for confessed, de- 
fendant must have been ruled to answer. — Hal- 
derman v. Halderman, Case No. 5,908; Pendle- 
ton V. Evans, Id. 10,920. 

The court will not permit the bill to be taken 
for confessed where defendant offers to file his 
answer.— Halderman v. Halderman, Case No. 
5,908. 

Where tiie allegations of the bill are so de- 
fective or vague that a precise decree cannot be 
rendered upon them, proof must be adduced be- 
fore a decree can be made. — ^United States v. 
Samperyac, Case No. 16,216a. 

The decree on a bill taken pro confesso is al- 
ways nisi, to be made absolute at the term suc- 
ceeding that at which service of a copy of a 
decree shall be returned executed, unless cause 
is shown to the contrary. — Pendleton v. Evans, 
Cases Nos, 10,920, 10,921. 

"Where a bill is taken pro confesso at one ses- 
sion of the court, and service of tiie decree is 
made and returned at the same session, it may 
be made absolute at the following session; oth- 
erwise it cannot be made absolute until the 
third session of the court. — ^Pendleton v. Evans, 
Case No. 10,921. 

§ 120. Final decrees. 

A decree against administrators for money in 
their hands unadministered is not- a final de- 
cree.— Coates V. Muse, Case No. 2,916. 

A decree requiring the payment of past and 
future annuities, and making provision for the- 
execution of the same by the appointment of a 
commissioner and the sale of land, Jield a final 
decree.— Scott v. Here, Case No. 12,535. 

A decree nisi on default of appearance does: 
not become absolute until the end of the tems 
succeeding that to which the decree shall be . 
returned "executed." — Stewart v. Smith, Case 
No. 13,436. 

§ 121. Time of entry. 

If the decree be not actually entered till after 
the death of the judge who drew it up and an- -^ 
nounced it, an entry may be made at the next 
term. — Doggetf v. Emerson, Case No. 3,961. 

The court cannot enter a final decree in case 
of default and decree pro confesso during tiie 
term when the default was taken.— Walz v. 
Brookville Nat. Bank, Case No. 17,137. 

Since the amendment of equity rule 18, a. 
final decree may be taken at any time after 30 
days after the bill is taken pro confesso. — Con- 
solidated Fruit-Jar Co. v. Strong, Case No. 
3,130. 

Orders and final decree taken under stipula- 
tion in pending case, in vacation, without sanc- 
tion of court, not set aside on summary motion, 
— Bayerque v. Jackson Water Co., Case No. 
1,136. 

§ 122. Pleadings and proof to sustain. 

The decree cannot be founded on proof of mat- 
ters not alleged.— Robinson v. Catiicart, Case No. 
11,947. 

§ 123. "Modification and amendment. 

The court has power to modify a final decree 
until after the expiration of the term at which 
it was entered. — ^Reeves v. Keystone Bridge Co.. 
Case No. 11,661. 

The court may alter its judgment at any time- 
before it is entered up, or, if entered, before it 
is made final; but after it has been announced it 
should not be altered without adequate reason 
and full heaping.— Doggett v. Emerson, Case No,, 
3,961. 

Previous to entering the final decree the- 
cause remains under the control of the court; anj- 
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interlocutory decree is subject to examination 
and modification. — ^Pullan v. Cincinnati & C 
Air-Line R. Co., Case No. 11,462; Reeves v. 
Keystone Bridge Co., Id. 11,661. 

§ 124. Opening, vacating, or setting 
aside. 

The fact that any interest; however small, 
will profit thereby, is not suflScient ground to re- 
voke a decree; the preponderance of equity on 
the whole case will be looked to. — ^In. re Morris, 
Case No. 9,825. 

A decree entered by mistake, though final, may 
be vacated by the court after the term in which 
it was rendered. — ^United States v. Castro, Case 
No. 14,754. 

Where many terms have elapsed since the en- 
tering of a decree by consent and the payment 
of damages by defendant, leave will not be given 
him to file a supplemental bill to set aside the 
decree on the ground of a mistake of fact. — In 
re Pentlarge, Case No. 10,962. 

§ 125. Operation and effect. 

A decision of the supreme court, on appeal in 
a suit in equity, that plaintiff's remedy was by 
action at law, and remanding the cause for trial 
at law, is conclusive as to plaintifE's right thus 
to sue.— Central Ohio R. R. v. Thompson, Case 
No. 2,550. 

The recitals in a judgment or decree by a 
competent court that defendants have been le- 
gally summoned are prima facie evidence there- 
of.— Norton V. Meader, Case No. 10,351. 

Neither a decree ordering the conveyance of 
land situated in another state, nor a conveyance 
made pursuant to it, can operate beyond the ju> 
risdietion of the court unless a conveyance is 
made by the person holding the title.— King v. 
Tuscumbia, C. & I>. R. Co., Case No. 7,808. 

A decree in equity will not be declared void 
for fraud because of suspicious circumstances 
connected with its rendition.-TJones v. Brittan, 
Case No. 7,45o. 

§ 126. Snf OTcement of decree. 

An order need not be made limiting the time 
within which a decree rendered shall be per- 
formed before the party may be proceeded against 
for nonperformance.- Souter v. La Crosse R. R., 
Case No. 13,180. 

Where a court of equity obtains control of a 
fund and the parties entitled to it, its distribu- 
tion will be directed to the parties ultimately 
entitled thereto.— Thomson v. Bradford, Case No. 
13,981. 

XI. BILL or REVIEW. 

§ 127. Jurisdiction. 

A circuit court has cognizance of a bill of re- 
view founded on newly-discovered evidence, 
pending an appeal to the supreme court from 
the decree sought to be reviewed. — Poole v. 
Nixon, Case No. 11,270. 

The court may permit such a bill to be filed 
as an amendment by adding new matter and par- 
ties to the original record. — Poole v. Nixon, Case 
No. 11,270. 

Act May 26, 1824, confers on the superior 
court of the territory of Arkansas the powers of 
a court of chancery for the purpose of trying the 
validity of claims mentioned therein, and a bill 
of review may be maintained therein. — United 
States V. Samperyac, Case No. 16,216a. 

§ 128. Grounds. 

Bill of review can only be sustained upon 
ground of error in the record, which does not in- 
clude the evidence. — ^Barker v. Barker's As- 
signee, Case No. 987. 

A bill of review lies for matter of error ap- 
parent on the face of the decree or record. — 
Dexter v. Arnold, Case No. 3,S56; Yerrington 
v. Putman, Id. 18,137. 



Miscalculation leading to an excessive decree 
may be obviated as a ground of review by enter- 
ing a credit for the excess. — ^Massie v. Graham, 
Case No. 9,263. 

A bill of review does not lie where the party 
seeks to set out a new title, and not to support 
the title in the original cause. — Dexter v. Arnold, 
Case No. 3,856. 

A bill of review lies for errors in law. — ^Massie 
V. Graham, Case No. 9,263; Ross v. Prentiss, 
Id. 12,078; United States v. Samperyac, Id. 16,- 
216a. 

A bill of review lies for newly-discovered evi- 
dence. — Dexter v. Arnold, Case No. 3,856; Mas- 
sie V. Graham, Id. 9,263; Ross v. Prentiss, Id. 
12,078; United States v. Samperyac, Id. 16,- 
216a. 

But it must appear that such evidence was 
not known until after the period in which it 
could be used in the cause, and could not have 
been obtained by reasonable diligence before the 
original hearing. — Dexter v. Arnold. Case No. 
3,856; Massie v. Graham, Id. 9,263; Yerring- 
ton V. Putman, Id. 18,137. 

An entirely new title, in a new party, claim- 
ing adversely to all the original parties to a suit 
in which a title was established, cannot be con- 
sidered newly-discovered matter, for the pur- 
pose of opening the decree in such suit by a bill 
of review.— Poole v. Nixon, Case No. 11,270. 

Where the question of pedigree was decisive 
of the case, and the most trustworthy evidence 
was accessible in parish registers, in England, 
and the new evidence consisted merely of con- 
firmatory writings, lidd, that the bill could not be 
maintained.— Poole v. Nixon, Case No. 11,270. 

g 129. Time of filing. 

A bill in the nature of a bill of review lies 
only after a final decree, and not upon an inter- 
locutory decree.— Jenkins v. Bldredge, Case No. 
7,267. 

If the decree be not enrolled, a bill in the na- 
ture of a bill of review, and not strictly a bill of 
review for newly-discovered evidence, lies. — Dex- 
ter V. Arnold, Case No. 3,856. 

§ 130, Discretion of court. 

The granting of a bill of review for newly-dis- 
covered evidence is matter of discretion. — ^Dexter 
V. Arnold, Case No. 3,856. 

§ 131. WTio may file. 

A bill of review lies only in favor of a party 
or privy to the original suit, or of one who is ag- 
grieved by the decree. — ^Poole v. Nixon, Case No. 
11,270. 

A bill of review lies for the party who obtain- 
ed the original decree in his own favor, if the 
original decree was injurious to him. — ^Dexter v. 
Arnold, Case No. 3,856. 

§132. Form and sufficiency. 

A bill of review should state the former pro- 
ceedings and wherein the party exhibiting it con- 
siders himself aggrieved. — Kellom v. Easley, 
Case No. 7,668. 

§ 133. Conditions precedent. 

A party is not entitled to bring a bill of review 
unless he obeys and performs the decree. — Swan 
V. Wright, Case No. 13,670. 

Or the party must give security for its per- 
formance.— Poole V. Nixon, Case No. 11,270. 

It is not necessary in all cases to comply with 
a decree before it can be reviewed, as where a 
conveyance is required by it. — Massie v. Graham, 
Case No. 9,263. 

Neither the bill to foreclose a mortgage given 
to secure three notes, nor the decree, accounted 
or provided for one of the notes. Edd, that a 
bill of review would lie by defendants even 
though the decree had not been executed. — ^Phil- 
lips V. Mariner, Case No. 11,105. 
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^ 134. Proceedings to procure Tjill of re- 
viexF. 

The proper practice in respect to filing tills of 
review is by petition stating the grounds and ask- 
ing leave to file the bill.— Massie v. Graham, 
Case No. 9,263; Dexter v. Arnold, Id. 3,856. 

A petition for review in the orphans' court is 
analogous to a bill of review in chancery. — 
Mauro v. Ritchie, Case No. 9,312. 

Where a bill of review is sought on the ground 
of errors in law, the bill is filed without leave 
of court, but, where the ground for the bill is 
newly-diseovered evidence, such leave must be 
obtained.— Ross v. Prentiss, Case No. 12,078. 

A petition to the court for a bill of review must 
describe the new evidence distinctly and spe- 
•cifically, and when discovered, and its bearing on 
the decree.— Dexter v. Arnold, Case No. 3,856. 

A bill of review must be supported by aflSdavit 
showing that the new matter was not known, 
and could not have been ascertained, at the time 
of the decree— Poole v. Nixon, Case No. 11,270. 

Upon a bill of review for newly-discovered evi- 
dence, the other party may controvert by plea or 
answer that it is newly discovered.— Dexter v. 
Arnold, Case No. 3,856. 

On filing a bill of review, complainant must 
give security, or deposit a sum of money for sat- 
isfying the costs, and damages for delay. — Swan 
T. Wright, Case No. 13,670. 

Where complainant fails to give security or 
make a deposit, the bill will not be instantly dis- 
missed, but he will be required, on motion, to 
give the security or make the deposit. — Swan y. 
Wright, Case No. 13,670. 

§ 135. Iiaclies. 

Lapse of time will bar a review, especially 
where death of persons interested leaves no proba- 
bility of explanation.— Massie v. Graham, Case 
No. 9,263. 

A bill of review is brought for errors apparent 
on the face of the decree, and the time in which 
the bill may be filed is limited to five years by 
analogy to the limitation of tie writ of error.- 
Whiting V. Bank of United States, Case No. 17,- 
576. 

ERROR, WRIT OF. 

^ee "Appeal and Error.** 

ESCAPE. 

Attempts as evidence, see "Criminal Law," §§ 

56. 57. 
Liability for, see "Execution," § 20; "Sheriffs. 

and Constables," § 4. 

ESCHEAT. 

•§ 1. Heal property. 

An inquest qf office for lands escheating to the 
government by reason of alienage is not conclu- 
sive against a person neither party nor privy 
thereto, nor a tenant at the time, and he may 
show that there are lawful heirs, not aliens, in 
-esse. — Stokes v. Dawes, Case No. 13,477. 

Seisin by the commonwealth under such in- 
■quest will be deemed to continue until the title 
is lawfully parted with. — Stokes v. Dawes, Case 
No. 13,477. 

A resolve of the legislature, releasing such titie 
to another, may be construed as a grant if neces- 
sary to give it effect. — Stokes v. Dawes, Case 
No. 13.477. 

ESCROWS. 

§ 1, "Wlio may be depositary. 

A deed can never be delivered as an escrow 
to the grantee himself. — J%gg v. Mann, Case 
No. 4,847. 



§2. Wliat consiitTLtes and effect of de- 
livery in escrotv. 

It is not necessary to a delivery in escrow 
that the obligee shall be privy thereto, or that 
the condition is to be performed by him. — 
Mayor and 'Commonalty v. Moore, Case No. 
9,359. 

Mortgagee in good faith from grantee in deed 
deposited in escrow, and recorded by depositary 
without .notice to grantor, will be protected. — 
Bailey v. Crim, Case No. 734. 

ESTABLISHMENT. 

Of boundaries, see "Boundaries," § 5'. 

Of canals, see "Canals." 

Of highways, see "Highways," § 1. 

Of lost instruments, see "Lost Instruments." 

Of raiboads, see "Railroads," §§ 21-24. 

Of telegraphs or telephones, see "Telegraphs 

and Telephones," § 1. 
Of trust, see "Trusts," §§ 41-48. 
Of will, see "WiUs," §§ 13-22. 

ESTATES. 

Created by deed, see *T>eeds," § 11. 

by wiU, see "Wills," §§ 31-^38. 

Decedent's estate, see "Descent and Distribu- 
tion"; "Executors and Administrators." 

Reservation of rents on conveyance in fee, see 
"Ground Rents." 

Restrictions on creation of future estates, see 
"Perpetuities." 

Particular estates. 

See "Curtesy"; "Dower"; "Estates Tail"; 
"Joint Tenancy"; "Life Estates"; "Remain- 
ders"; "Tenancy in Common.",, , , , . 

Estates for years, see "Landlord and Tenant" 

§ 1. Mei^er of estates. 

Where a devisee in remainder in fee purchases 
the life estate, he becomes tenant in fee simple, 
and the life estate becomes merged in the re- 
mainder.— Webster v. Oilman, Case No. 17,335. 

Where the legal estate and the trust estate 
are coextensive, and both become vested' in the 
same person, there is a merger of the trust es- 
tate in the legal estate.- Robison v. Codman, 
Case No. 11,970. 

A mortgagee purchased the mortgaged prem- 
ises at a sale under a judgment obtained by him 
on his mortgage bond. Eeld^ that the equity of 
redemption was merged in the legal title. — ^Hill 
V. Smith, Case No. 6,499. 

The union of the mortgage and the fee in the 
mortgagee does not merge the estates, where 
the mortgagee transfers the mortgage before 
dealing with the property, althouch the trans- 
fer is not recorded.— Oregon & W. Trust Inv. 
Co. V. Shaw, Cases Nos. 10,556, 10,557. 

A legal estate in a term for years does not 
merge in an equitable title to the reversion. — 
Litle v. Ott, Case No. 8,389. 

ESTATES TAIL. 

See, also, "Trusts,"- § 10. 
Created by wiU, see "Wills," § 34. 

§ 1. Convejrance to Tiar entail. ' 

The issue in tail, with assets, are barred by 
their ancestor's deed of bargain and sale, with 
warranty; and where other land descends, lia- 
ble to a charge, it is assets pro tanto.— Minge v. 
Gilmour, Case No. 9,631. 

ESTOPPEL. 

§ 1, By record— Pleading, § 2, Estoppel "by deed— 

Grantors, mortgagors, and privies. § 3, Gran- 

'tees. § 4, P.artles to bond. § 5, Estates and 
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rights subsequently acquired, § 6, Equitable estop- 
pel — Nature and essentials in general. § 7, To 

whom doctrine applies in general. § 8, Grounds 

of esto,,..el. § 9, Pleading estoppel. 

As to notice or proofs of loss of property in- 
sured, see "Insurance," §§ 152-157- 

By patent, see "Patents," § 124. 

Of municipal corporation, see "Municipal Corpo- 
rations," §§ 13, 31. 

Of principal by agent's act, see "Principal and 
Agent," g 22. 

Of United Stsites, see "United States," § 21. 

To allege or deny corporate existence, see "Cor- 
porations," § 11. 

To avoid or forfeit insurance policy, see "In- 
surance," g§ 89-95. 

To claim appeal, see "Appeal and Error," § 7. 

To deny partners authority, see "Partnership," 
§ 30. 

relation of partnership, see "Partnership," 

§ 3. 

To set up act of bankruptcy, see "Bankruptcy," 
§ 90. 

usvu-y, see "Usui-y," § 12. 

§ 1. By record — ^Pleading. 

See, also, "Judgment," §§ 46-51, 65, 66. 

Estoppel by statements in pleadings does not 
arise except as to matters necessarily alleged 
as the basis of the cause of action or defense. 
— In re Kitzinger, Case No. 7,861. 

Allegations in a complaint that the three de- 
fendants were partners, and that plaintiff loan- 
ed money to them as such, does not estop him, 
after recovering judgment against the three, 
from showing, in another proceeding, that one 
was not a partner, but was liable as a surety 
by reason of holding himself out as a partner. — 
In re Kitzinger, Case No. 7,861. 

A verified complaint by persons in possession 
of land to compel a transfer of legal title from 
persons alleged to hold in trust for them estops 
them in subsequent ejectment to allege an ad- 
verse holding. — Adams v. Burke, Case No. 49. 

An admission, in an answer to a bill in equity, 
that a deed bears a certain date, does not estop 
the defendant from showing the deed was not 
then delivered, and was fraudulently antedated. 
— Holbrook v. Worcester Bank, .Case No. 6,597. 

Facts stated in a defense do not amount to 
an estoppel unless pleaded as such. — Moreland 
V. Marion County, Case No. 9,794. 

The statute of limitations intervening after 
the dismissal of a suit on plea of a defense 
which was subsequently held by a court of last 
resort in another action not to be good may be 
pleaded by defendant in a second action against 
him for the same cause. — ^Turner v. Edwards, 
Case No. 14,254. 

§ 2. Estoppel by deed — Grantors, moirt- 
gagors, and privies. 

The parties to a deed are estopped to deny 
the consideration stated therein. — Powell v. 
Monson & Brimfield Mfg. Co., Case No. 11,356. 

The recitals in a deed esto^ only parties or 
privies claiming under or against it, and in a 
controversy founded upon its covenants. — ^Burr 
v. Duryee, Case No. 2,190. 

The question whether the recitals of a deed 
tending to show the execution of a former deed 
by the same grantor to another grantee estop- 
ped the grantor, and those claiming under him, 
from denying the fact of the execution of such 
<leed, cannot be determined unless the fact of 
its execution is put in issue by bringing a bill to 
set it up as a lost deed. — ^Vint v. King, Case 
No. 16,950. 

ITie grantor is not estopped by recitals in the 
deed to show in an action for the purchase price 
that the consideration has not been paid. — ^Tag- 
gart v. Stanbery, Case No. 13,724. 



T\Tiere a state grants to a town the use of cer- 
tain land for the benefit of the town, it is estop- 
ped from claiming a forfeiture by reason of a 
condition broken before the grant was made. — 
Vermont v. Society for Propagation of the Gos- 
pel, Case No. 16,920. 

A person claiming an interest in land, who 
assists in its conveyance to another, without 
giving notice of his claim, is estopped from sub- 
sequently setting it up. — Shapley v. Rangeley,. 
Case No. 12,707. 

Where the vendor of mill property led the 
vendee to believe that certain machinery was- 
on the premises, and induced him to contract 
with such understanding, he is estopped to 
claim that it did not pass by the deed. — Smith 
V. Schroeder, Case No. 13,103. 

§ 3. — Grantees. 

A vendee who enters into possession under 
the vendor cannot dispute the latter's title un- 
less he yields up possession. — ^Pintard v. Good- 
loe. Case No. 11,171. 

The assumption of a mortgage in a deed estops- 
the grantee to claim as an innocent purchaser,, 
where the mortgage contained a fatally defect- 
ive description. — Reeves v. Vinacke, Case No. 
11,663. 

A grantee in possession under an unrecorded 
deed held not estopped, as against a subsequent 
mortgagee from his grantor, by signing a writ- 
ten appraisement on the application for the- 
loan, in ignorance of the fact that his land was 
included. — Gum v. Equitable Trust Co., Case- 
No. 5,867. 

A person receiving a deed in fee from a ten- 
ant in tail is not estopped in ejectment, by the 
issue in tail to deny the validity of plaintiff's 
title, as the alleged estoppel is not mutual. — 
Gardner v. Sharp, Case No. 5,236. 

A purchase by a city of the rights of parties 
occupying ground claimed as dedicated to the 
public does not affect its claim under the dedi- 
cation.— Rueh V, Rock Island, Case No. 12,105. 

§ 4. — Parties to "bond. 

An assignor of a bond is not estopped to deny 
its validity at law. — Moncure v. Dermott, Case- 
No. 9,707. 

Recitals in bond estop parties thereto in ac- 
tion thereon. — ^AUen v. Magruder, Case No. 230. 

§ 5. — — Estates and riglits snbseg,nent- 
ly acquired. 

A subsequently acquired title will not inure to- 
the benefit of a grantee under a quitclaim deed; 
but, under a warranty, such title will inure by 
way of estoppel. — Farmers' Loan & Trust Co. v. 
McKinney, Case No. 4,667. 

A quitclaim deed made before, but ackuowK 
edged after, the date of the title of the grantor 
will pass the same. — Farmers' Loan & Trust Co. 
V. McKinney, Case No. 4,667. 

One who undertakes by deed to convey an in- 
defeasible estate in fee simple, though there are- 
no covenants of warranty, will not be allowed 
to set up against his vendee, or one claiming 
under him, a subsequently acquired title. — ^Mc- 
Gill V. Jordan, Case No. 8,795a. 

§ 6. Eq.nitable estoppel— Nature and es- 
sentials in general. 

See, also, "Ejectment," § 6. 

Where a person, by his words or conduct, will- 
fully causes another to believe the existence or 
a certain state of things, and induces him to act 
on that belief, so as to alter his own previous 
position, the former is concluded from averring 
against the latter a different state of things as- 
existing at lie same time. — ^^Villis v. Carpenter^ 
Case No. 17,770; Griffin v. Clinton Line Exten- 
sion R. Co., Id. 5,816. 

To constitute an estoppel, there must be some 
intended deception of the party to be estopped,. 
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or such gross E*?gligeuce on his part as to amount 
to a constructive fraud, by which another has 
heen misled to his injury. — ^Wyckoff v. Page, 
Case No. 18,106b. 

Declarations and conduct of party held insuffi- 
cient to create an estoppel in pais.— Fields v. 
Squbes, Case No. 4,776. 

The doctrine of estoppel in pais does not ex- 
tend so far as to enable a person or corporation 
to do in efEect what is forbidden by law, or what 
they are otherwise incapable of doing. — ^In re 
Comstock, Case No, 3,078. 

5 7. — To -nrhom doctrine applies in 
general. 

The principle of estoppel applies to acts of cor- 
porations equally with those of individuals. — 
"Toppan T. Cleveland, C. & C. R. Co., Case No. 
14,099. 

The doctrine of estoppel applies to a state as 
well as to private persons. — ^''ermont v. Society 
for Propagation of the Gospel, Case No. 16,920. 

The government having prescribed the terms 
-upon which a person can engage in the business 
•of distilling, a person having accepted those terms 
and entered upon the business cannot afterwards 
question their binding force.— Nusbaima v. Emery, 
Case No. 10,380. 

Where the duly-authorized agent expresses him- 
self as satisfied with work done, and with the 
account rendered therefor, the owner is estopped 
to object either to the price or the workmanship. 
—The Planter, Case No. 11,207. 

-§ 8. ^-^ Gronnds o£ estoppel. 

The purchase of a license to use a patented 
•raachint does not estop the licensee, in an action 
for infringement, from showing any defense 
available to a stranger. — ^Burr v. Duryee, Case 
No. 2,190; Mitchell v. Barclay, Id. 9,659. , 

Defendant held estopped from contesting the 
validity of complainant's patent by an agreement 
to discontinue manufacture. — Brooks v. Moor- 
house, Case No. 1,956; Parlihurst v. Kinsman, 
Id. 10,757. CONTRA, see Mannie v. Everett, 
Case No. 9,039. 

One who recommends an invention to another, 
-disclaiming all interest therein, is estopped from 
■claiming a prior invention. — Carroll v. Gambrill, 
Case No. 2,454. 

Persons swearing to registry and license of 
vessel estopped to deny truth of its recitals. — 
Adams v. The "Wyonwig, Case No. 71. 

One representing a vessel to be either foreign 
•or domestic is estopped from setting up the con- 
trary.— O^ie George T. Kemp, Case No, 5,341. 

Admission by opposite party to prevent con- 
tinuance that absent witness would testify as 
■stated in affidavit will not estop him to meet 
such testimony at the trial.— Bestor v. Sardo, 
Case No. 1,363. 

A person is estopped to deny the existence of 
the authority exercised by another claiming to 
represent him where he neglects to look after 
his interests for an unreasonable length of time. 
—In re Jewett, Case No. 7,306. 

Testimony of the author and assignor of the 
copjright of a book on an issue of ownership 
in an action of infringement brought by the as- 
signee, that by the agreement produced he in- 
tended to assign all his rights, will estop his legal 
representatives from subsequently claiming that 
the assignment was confined to the original term 
of 14 years.— Cowen v. Banks, Case No. 3,295. 

The owner who stands by and knowingly suf- 
fers an innocent person to be misled by his 
silence, and to purchase his property, without 
giving him notice of his title, is estopped in 
equity thereafter to claim it— The Sarah Ann, 
Case No, 12,342. 

The owners of property, who continue their 
superintendence and payments on account of 



work done after the time fixed for its completion, 
Jicld estopped to claim damages for the delay. — 
The Isaac Newton, Case No. 7,089. 

Where defendants under contract to sell and 
deliver bonds to plaintiffs, subsequently state that 
they must be at plaintiffs' risk as to genuine- 
ness, and give opportunity for examination, and 
plaintiffs pay for the bonds, and telegraph de- 
fendants that they are all right, plaintiffs are 
estopped to insist upon their rights under the 
original contract. — ^Utley v. Donaldson, Case No. 
16,807. 

Where the judgment creditor is a competitor 
in bidding on a sale under his execution, he is 
not estopped, by receipt of the purchase money 
from the successful bidder, to subsequently set 
up his want of capacity to take the title. — ^Russell 
v. Topping, Case No. 12,163. 

A person who, by overt act, deprived himself 
of the legal capacity to do an act, Jield estopped 
from denying that he had such capacity.— 
Bleecker v. Bond, Case No. 1,534. 

An agreement made by plaintiff with a ware- 
houseman to take certain winter wheat in part 
payment for a special deposit of spring wheat 
converted by him will not estop plaintiff from 
suing for the conversion where defendant had 
no title to the winter wheat. — ^Thielman v. Reyn- 
blds; Case No. 13,883. 

A person who took a bill of sale as .security, 
and persisted, in an action to recover the goods, 
in claiming the absolute ownership, is estopped 
from thereafter claiming them as security. — ^Wil- 
lis V. Carpenter, Case No. 17,770. 

The maker of a note given for stock, which 
has been held out as an asset of the corporation 
for two years, was not allowed, as against its 
assignee in bankruptcy, to set up the defense 
that the sale of stock was induced by the fraud- 
ulent representations of' the offlcere of the corpo- 
ration.— ITarrar V. Walker, Case No. 4,679. 

Mortgagor assisting judicial sale of premises, 
by his signature, waiving matters of form, and 
surrendering possession, luHd estopped from as- 
serting want of proper authority to sell.— GrcHn- 
well V. Bank of Pittsburg, Case No. 3,409. 

An acquiescence for nearly 20 years in a 
boundary established by a government official in 
discharge of his duties, in conformity to which 
improvements have been made, will estop one of 
the owners to assert that the line is erroneous. — 
United States v. Castro, Case No. 14,750. 

What considerations, by way of equitable es- 
toppel, will not operate to prevent a recovery by 
a plaintiff in an action at law" to recover the 
possession of land. — ^De Mill v. Lockwood, Case 
No. 3,782. 

§ 9. —' Pleading estoppel. 

Form of plea of estoppel.— Moreland v. Marion 
County, Case No. 9,794. 

Estoppel by a former suit is not available un- 
less alleged in anticipation of the defense. — 
Blandy v. Griffith, Case No. 1,529. ' 

A plea of estoK»el by conduct, not showing that 
the defendant was ignorant of the truth of the 
matter or could not have convenientiy ascertain- 
ed the same, nor that the defendant had acted 
upon the matter claimed as an estoppel, will be 
stricken out on motion.— Wythe v. Salem, Case 
No. 18,121. 

EVICTION. 

Of tenant, see "Landlord and Tenant," § 7. 

EVIDENCE. 

I. JUDICIAL NOTICE. 

§ 1, Acts of congress and state laws. § 2. 
OfScIal positions and acts. § 3, Manner and 
usage of trade. §' i. Geographical facts. § 5, 



1067 



EVIDENCE. 
[Fed. Cas. Dlgrest.] 



106S 



Political and municipal divisions. S 6, Pow- 
ers of municipal corporations. § 7, Jurisdic- 
tion of courts. § 8, Particular instances, 

II. PRESUaiPTIONS A2SrD BURDEN OF 

PROOF. 

§ 9, Of possession and ownership. § 10, Of 
freedom. § 11, As to mailing and delivery of 
mail matter. § 12, As to delivery of tele- 
grams. § 13, Of nature of transaction from 
previous transaction. § 14, From spoliation 
and failure to produce testimony. § 15, Bur- 
den of proof. 

III. RELEVANCY AND COMPETENCY IN 

GENERAIi. 

5 16, Facts relevant to issues. § 17, Similar 
transactions. § 18, Res gestae. § 19, Compe- 
tency. 

IV. BEST AND SECONDARY EVIDENCE. 

§ 20, "What is best and what secondary evi- 
dence — Of judicial acts, records, and proceed- 
ings. § 21, Of ofllcial acts and proceed- 
ings and records. § 22, Of private con- 
tracts and publications. § 23, Testimony 

of several witnesses to the same fact. § 24, 
Admission of secondary evidence — Loss or 

inaccessibility of primary evidence. § 25, 

Notice to produce. § 26, Character and suffi- 
ciency of secondary evidence. 

-V. ADMISSIONS. 

§ 27, Nature, form, and incidents in general 
—In pleading. § 28, Opinions and admis- 
sions. § 29, . Offer of compromise. § 30, 

Understanding and voluntary nature of 

admission. § 31, Admissions by parties. § 32, 
Admissions by grantors, former owners, or 
privies. § 33, Admissions by agents or other 
representatives — By agents or employes. § 34, 

By officers of corporations. § 35, By 

person having common interest. § 36, By 

insolvent or assignee. § 37, By principal 

or surety. § 38, Effect of admissions. 

VL DECLARATIONS AND HEARSAY. 

§ 39, Self-serving declarations. § 40, Decla- 
rations as to boundaries. § 41, Declarations 
as to pedigree. § 42, Admissibility of hearsay 
in general. 

VII. DOCUMENTARY EVIDENCE. 

(A) Public or Official Acts, Proceedings, Rec- 

ords, and Certificates. 

§ 43, Judicial acts and records. § 44, Rec- 
ords of conveyances. § 45, Records of offi- 
cial acts and proceedings. § 46, Official certif- 
icates. 

(B) Exemplification, Transcripts, and Certi- 
• fied Copies. 

§ 47, Certified copies in general. § 48, Judi- 
cial records and proceedings. § 49, Official 
records. § 50, Records of contracts and con- 
veyances. 

(C) Private "Writings and Publications. 

§ 51, Conveyances and contracts, § 52, Books 
and statements of account. § 53, Bank checks. 
§ 54, Letters. § 55, Memoranda. 

(D) Production and Authentication. 

§ 56, Production of documents by adverse 
party. § 57, Production of records. § 58, 
Proof of execution. § 59, Ancient Instru- 
ments. § 60, Authentication and identiflca- 

tion~Of judicial records. § 61, Of official 

records and recorded instruments. § 62, 

Of private writings and publications. 
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PAROL OR EXTRINSIC EVIDENCE 

AFFECTING WRITING. 

§ 63, Contradicting, varying, or adding to 
terms of written instrument — Documents in 

general. § 64, Contracts in general. § 65, 

Deeds and patents. § 66, Contract of 

sale. § 67, Contracts of employment. 

§ 68, Negotiable instruments. § 69, 

Charter parties and bills of lading. § 70, 

Receipts. § 71, Rights of persons not 

parties to instrument § 72, Invalidating writ- 
ten instrument. § 73, Separate or subsequent 
oral agreement. § 74, Explanation of written, 
instrument and construction of language. 

OPINION EVIDENCE. 

§ 75, Conclusions and opinions of witnesses 
in general. § 76, Subject of expert testimony 
and competency of experts, § 77, Impeach- 
ment of experts. § 78, Comparison of hand- 
writing. § 79, BfEect of opinion evidence. 

EVIDENCE AT FORMER TRIAL OR IN 
OTHER PROCEEDING. 
§ 80, Evidence of deceased witness. § 81, 
Deposition. § 82, Admissions upon demurrer 
in other proceeding. § 83, Between what par- 
ties evidence admissible. 

WEIGHT AND SUFFICIENCY. 

§ 84, Negative and positive testimony. § 85, 
Uncontroverted evidence. § 86, Documentary 
and oral evidence. § 87, Preponderance of ev- 
idence. § 88, Testimony of interested per- 
sons. § 89, Means of knowledge of witness. 
§ 90, Conduct of witness. § 91, Contradictory 
evidence. 

See, also, "Affidavits"; "Depositions"; "Discov- 
ery"; "Witnesses." 

Admissibility of evidence under pleading, see 
"Pleading," §§ 66-68. 

Conformity of judgments to proofs, see "Judg- 
ment," § 16, 

Effect of state rules of evidence, see "Courts," 
§68. 

Tn actions for penalties, see "Customs Duties," 
% 120a; "Penalties," § 8. 

In suits for forfeiture, see "Customs Duties," §§■ 
102-105; "Forfeitures," §§ 9, 23; "Internal 
Revenue," |§ 84-86; "War," § 20. 

Questions of fact for jury, see "Trial," § 12. 

Reception at trial, see "Criminal Law," §§ SS-~ 
90; "Trial," §§ 5-10. 

Review on appeal or writ of error, see "Appeal 
and Error," § 34. 

Verdict or findings contrary to evidence, see 
"New Trial," §§ 8-10. 

As to partieiilar facts or issues. 

See "Acknowledgment," § 8; "Adverse Pos- 
session," § 10; "Alteration of Instruments," § 
4; "Boundaries," § 5; "Customs and Usages," 
§ 6; "Death," § 1; "Dedication," g 4; 
"Deeds," §§ 14-17; "Domicile," § 5; "Fraud," 
§ 8; "Fraudulent Conveyances," § 32; "Judg- 
ment," §§ 81, 83, 84; "Negligence." § 4; "Part- 
nership," § 6; "Payment," §§ 18-22; "Seals," 
§ 3; "Statutes," § 37; "Trespass," § 9; 
"Usury," § 17. 

Abandonment of invention, see "Patents," § 57. 

Agency, see "Principal and Agent," § 1. 

Authority of agent, see "Principal and Agent," 
§ 20. 

Corporate existence, see "Corporations," § 10. 

Defense of statute of limitations, see "Limita- 
tion of Actions," § 28. 

Diplomatic character of person, see 
dors and Consuls," § 3. 

Grant and location of land, see "Public Lands," 
§ 89. 

Identity of invention, see "Patents," § 108 

Invention, see "Patents," § 23. 

Novelty in invention, see "Patents," § 30. 

Originality and priority of invention, see "Pat- 
ents," § 59. 
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Parentage, see "Bastards." I 

Payment, see "Bills and Notes," § 83. 
Prior knowledge or use of invention, see 'Pat- 
ents," §§ 41-43. 
Sanity, see *'Wills," § 5. ^ „ 

Status of person, see "AmMssadors and Con- 
suls," § 1. 
Title to vessel, see "Shipping," § 19. 
Trust, see "Trusts," § 8. ^^^ . „ . ^o 
Use or sale of invention, see "Patents," § 53. 
Utility of invention, see "Patents," § 34. 

Tn actions tty or against panieular classes of 
parties. 

See "Banks and Banking," § 14; "Carriess," 
§ 46; "Corporations," § 57; "Executors and 
Administrators," § 50; "Municipal Corpora- 
tions." § 42; ^'Officers," § 6; "Partnership," 
§§ 18, 38; "Seamen," §§ 140, 172; "Sheriffs 
and Constables," § 7. 

Assignees in bankruptcy, see "Bankruptcy," § 
363. 

Bankrupts, see "Bankruptcy," § 514. 

In particular civil actions or proceedings. 

See "Admiralty," §§ 93-96; "Assault and Bat- 
tery," § 4; "Assumpsit, Action of,' § 6; 
"Bankruptcy," §§ 130-132, 424; "Cancella- 
tion of Instruments," § 9; "Collision," §§ 130- 
134; "Contempt," § 2; "Covenant, Action 
of," § 5; "Creditors' Suit," § 9; "Debt, Ac- 
tion of," § 4; "Ejectment," §§ 12-14; "Eq- 
uity," §§ 91-93; "False Imprisonment," § 5; 
"Habeas Corpus," § 11; "Libel and Slander," 
§§ 18-21; "Malicious Prosecution," § 8; 
"Money Received," § 2; "Reformation of In- 
struments," § 7; "Replevin," § 10; "Sal- 
vage," § 67; "Trespass to Try Title"; 
"Trover and Conversion," § 3. 

Before grand jury, see "Grand Jury," § 3. 

By purchaser of land, see "Vendor and Pur- 
chaser," § 45. 

Condemnation of land, see "Eminent Domain, 
§10. 

Foreclosure, see "Mortgages," § 36. 

For rent, see "Landlord and Tenant," § 9. 

For towage, see "Towage," § 28. 

Infringement of copyright, see "Copyrights," - § 
44 

'of patents, see "Patents," §§ 199, 200, 

228-231. 

of trade-mark, see "Trade-Marks and 

Trade-Names," § 30. 

In. interference cases, see 'Tatents," § 75. 

In prijie proceedings, see "War," §§ 60-63. 

In probate proceedings, see "Wills," § 18. 

On application for injunction, see "Injunction," 
§ 20; "Patents," § 248. 

On bills and notes, see "Bills and Notes," §§ 
100-102. 

On bonds, see "Bonds," § 23. 

On contract, see "Contracts," § 41; "Sales," 
§ 49. 

On insurance policy, see "Insurance," §§ 174- 
187. 

On replevin bond, see "Replevin," § 15. 

To enforce liens, see "Maritime liens," 

trusts, see "Trusts," § 48. 

To recover back duties or charges paid, see 
"Customs Duties," § 71. 

In paHicular criminal prosecutions* 
See "Assault and Battery," § 4; "Bankruptcy," 
§ 679: "Bigamy," § 1; "Common Scold," § 
2; "Conspiracy," § 8; "Counterfeiting," §§ 
10, 11; "Criminal Law," §§ 51-79; "Cus- 
toms Duties," § 127; "Disorderly House," § 
3; "Elections," § 10; "Embezzlement," § 4; 
"Extradition," § 7; "False Pretenses," § 4; 
"Forgery," § 8; "Gaming," § 4; "Homi- 
cide," §§ 6-8; "Internal Revenue," §§ 105- 
107: "Larceny," §§ 9-11; "Libel and Slan- 
der," § 26; "Neutrality Laws," § 18; "Per- 
jury," § 8; "Piracy," § 5; "Post Office," § 
29; "Riot," § 5; "Robbery," § 3; "Seamen," 
§ 182; "Shipping," § 16; "Treason," §§ 17, 
IS. 



§ 61. 



I. JTTItlCIAI. KOTIOE. 

§ 1. Acts of congress and state la-ws. 

The federal courts take judicial notice of the 
acts of congress, and they need not be set forth 
or specially referred to in the proceedings be- 
fore them.— United States v. Randall, Case No. 
16,118. 

Act Cong. March 3, 1817, entitled "An act to 
incorporate the subscribers to certain banks in 
the District of Columbia," is a public law.— 
Central Bank v. Tayloe, Case No. 2,548. 

The federal courts take judicial notice of the 
state laws.--Gordon v. Hobart, Case No. 5,609; 
Jasper v. Porter, Id. 7,229; Merrill v. Dawson, 
Id. 9,469; Smith v. Tallapoosa County, Id. 
13,113; Woodworth v. SpafiEord, Id. 18,020. 

Judicial notice will be taken of the laws of a 
state whose territory once included the lands 
in controversy.— Brownsville v. Cavazos, Case 
No. 2,043. 

§2. Official positions and acts. 

The federal courts are bound to take notice 
of the officers of the respective courts of -the 
United States.— Buford v. Hickman, Case No. 
2,114a. 

The federal courts and judges cannot take 
judicial notice of justices of the peace of anoth- 
er state.— In re Keeler, Case No. 7,637. 

It is the duty of the court to take notice of 
the sufficiency of the returns of its officers.— 
Von Roy v. Blackman, Case No. 16,997. 

§ 3. Manner and usage of trade. 

The court will not take judicial notice of how 
long it may take an express company to carry 
money between two places, — ^Rice v. Montgom- 
ery, Case No. 11,753. 

The court will take judicial notice that com- 
merce is carried on by the inhabitants of As- 
toria on Long Island by means of ferry boats. 
—The Sunswick, Case No. 13,624. 

A prize court will take judicial notice of the 
notorious course of trade between a certain neu- 
tral port and blockaded ports of the enemy.— 
The Mersey, Case No. 9,489. 

§4. GeograpMcal facts. 

The court will take judicial notice that As- 
toria is on Long Island. — The Sunswick, Case 
No. 13,624. 

Judicial notice will be taken that the collec- 
tion district of Oregon is within limits of the 
United States.— The Active, Case No. 33. 

Courts are bound to take judicial notice of 
public navigable waters, the boundaries of 
states and counties, and the location of cities 
and towns,— King v. American Transp, Co,, 
Case No, 7,787. 

§ 5. Political and mnnicipal divisions. 

The court will take judicial notice of the sub- 
division of the state into counties and the coun- 
ty seats,— Gager v. Henry, Case No, 5,172, 

As counties are established by public law, 
their existence need not be proved. — ^Lyell v. 
tapeer County, Case No. 8,618, 

§ 6. Powers of mnnicipal corporations. 

The courts will judicially notice powers of a 
public nature conferred upon a municipal corpo- 
ration, created by legislative act, though the act 
is not in terms declared to be public— Faimt- 
leroy v. Hannibal, Case No. 4,691. 

§7. Jurisdiction of conrts. 

The federal court will take cognizance of the 
constitution and laws of the state on the sub- 
ject of her courts, and ascertain which are 
courts of general jurisdiction.^Nelson v. Fos- 
ter, Case No. 10,105. 

§ 8. Particnlar instances. 

The conditions of war and peace are purely 
for political determination, and courts will not 
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take judicial notice that hostilities of the late 
Civil War ceased, and peace was restored, by 
the surrender of any particular army. Case No. 
15,957 reversed.— United States v. One Thou- 
sand Five Hunded Bales of Cotton, Case No. 
15,958. But see Guyler v. Ferrill, Case No. 
3,523. 

Judicial notice will be taken of the legal coins 
made at the United States mint, and of foreign 
coins made current by law. — United States v. 
Burns, Case No. 14,691. 

The federal court will take judicial notice of 
the seals of the various states.— Es parte Gar- 
net, Case No. 5,243. 

Judicial notice will be taken of the general 
condition of the country and of the titles to 
lands in Oregon prior to the donation act. — 
Lamb v. Davenport, Case No. 8,015. 

The federal courts will take judicial notice of 
the existence of all national banks.— United 
States V, Williams, Case No. 16,706, 

The judges of the supreme court of the Unit- 
ed States, whose jurisdiction is coextensive 
with the country, are bound to take judicial no- 
tice of the existence of slavery in those states 
where it prevails.— Miller v. McQuerry, Case 
No. 9,583. 

The court will take judicial notice that a 
shipper from a certain neutral port is a person 
shown by its records to be actively engaged in 
running the blockade. — ^The Minna, Case No. 
9,034. 

II. PH.ES1JMPTIOWS AND BURB£N OF 
PHOOF. 

In criminal prosecutions, see "Counterfeiting," 
§ 11; "Criminal Law," § 52; "Homicide," § 
6; "Internal Revenue," § 105; "Larceny," § 

£7. 

jIs to panicular facts or issues. 
See "Adverse Possession," % 10; "Collision," § 
130; "Death," § 1; "Dedication," § 5; 
"Deeds," § 14; "Domicile," § 5; "Payment," 
§§ 14, 19, 20. 

Cause of injury to goods shipped, see "Ship- 
ping," §§ 171, 178. 

Construction of will, see "Wills," § 25. 

Contributoi-y negligei^ce, see "Negligence," § 4. 

Credit to vessel, see "Maritime Liens," § 11. 

Legitimacy, see "Bastards," § 1. 

Malice, see "Libel and Slander," § 6. 

Sanity, see "Insane Persons," § 1; "Wills," 
§ 5. 

In particular actions or vroceedings. 
See "Appeal and Error," § 32; "Bankruptcy," 
§§ 130, 576; "Ejectment," % 12; Libel and 
Slander," § 19. 

Accounting of profits for infringement, see "Pat- 
ents," § 258. 

Against carrier, see "Carriers," §§ 15, 25, 46. 

For forfeiture, see "Customs Duties," § 102; 
"Internal Revenue," § 84. 

For infringement of patents, see "Patents," 
§§ 228, 258. 

OnTjills and notes, see "Bills and Notes," § 100. 

On insurance policy, see "Insurance," §§ 174^ 
176. 

Prize proceedings, see "War," § 60. 

§ 9. Of possession and o^mersliip. 

A person seised in fee simple has constructive 
possession, and will be presumed to be in actual 
possession until the contrary appears. — ^Lamb v. 
Burbank, Case No. 8,012. 

When certain property is shown to belong to 
«. particular person, the presumption is that the 
ownership remains unchanged, until the con- 
trary appears.— United States v. Mathoit, Case 
No. 15,740. 

A recital in a deed under which possession 
has been held for 60 years, that the grantor is 1 



heir, and sells as such, is prima facie evidence 
of the fact.— Stokes v. Dawes, Case No. 13,477. 

§ 10. Of freeaom. 

In assault and battery, the plaintiff, being a 
mulatto, cannot, at the trial upon the general 
issue, be compelled to prove his freedom.~Mur- 
ray v. Dulany, Case No. 9,960. 

§ 1 1. As to mailing and delivery of mail 
matter. 

Letters not presumed to have been received on 
proof of mailing only.— Allen v. Blunt, Case 
No. 217. 

The deposit of a letter in the post office, post- 
age prepaid, directed to a person at his usual 
place of residence, is evidence from which its 
receipt by the addressee may be inferred.— Unit- 
ed States V. Babcock, Case No. 14,485. 

§ 12. As to delivery of telegrams. 

The delivery of telegraphic dispatches ad- 
dressed to defendant to the doorkeeper at the 
executive mansion, where defendant had an 
office as private secretary of the president, heM 
sufficient evidence from which their delivery to 
defendant might be inferred.— United States v. 
Babcock, Case No. 14,485. 

§ 13. Of natui^e of transaction from pre- 
vious transaction. 

A deed stating a nominal consideration can- 
not be presumed to have been made for an ille- 
gal consideration from the fact that a deed on 
the day before was made on such consideration. 
— Ridgeway v. Ogden, Case No. 11,814. 

§ 14. From spoliation and failure to 
produce testimony. 

All doubts will be resolved adversely to de- 
fendant, who failed to produce his books of 
account, which would have assisted his defense 
if made in good faith.— United States v. Chaf- 
fee, Case No. 14,774. 

All doubts will be resolved adversely to a par- 
ty who has voluntarily destroyed proof or pla- 
ced it beyond the reach of the party. — United 
States V. Chafeee, Case No. 14,774, 

§ 15. Burden of proof. 

In cases of negative allegations, the burden 
of proof rests on the party holding the affirma- 
tive, especially where the facts lie particularly 
in his privity and knowledge.— United States v. 
Hayward, Case No. 15,336. 

Non assumpsit, sworn to, puts in issue the 
execution of the writing sued on, and it then 
devolves on the plaintiff to prove the execution. 
—Gray v. Tunstall, Case No. 5,730, 

Defendant has the burden of sustaining, by 
record evidence, his plea of another action 
pending.- Fowler v, Byrd, Case No. 4,999a. 

m. RELEVANCY AND COMPETENCY 
IN GENEHAI.. 

§16. Facts relevant to issues. 

Facts which, if standing alone, would be ir- 
relevant, are admissible upon the statement of 
counsel that they constitute a part of a chain 
of evidence which, as a whole, would be rele- 
vant. — ^United States v. Flowery, Case No. 
15,122. 

The court may direct at what part of such 
proposed chain of evidence counsel shall be- 
gin.— United States V. Flowery, Case No. 
15,122. 

A representation by the seller to a stranger, 
and by him communicated to a third person, S9 
as to become the basis of a purchase by the 
latter, is not res inter alios acta.— Crocker v. 
Lewis, Case No. 3,399. 

Evidence to prove a particular course of trade, 
or other matters in the nature of facts, is prop- 
er; but not to prove how a law is considered 



1073 (§ 16) 



KVIDENOE, in., IV: 
[Fed. Cas. Digest.] 



(§ 21) 1074 



Ijy merchants.— Euan v. Gardner, Case No. 
12,100. 

In a civil suit, evidence in support of defend- 
ant's good character is inadmissible, when his 
-character has not been impeached, — ^Ketland v. 
Bissett, Case No. 7,742. 

-§17. Similar transactioiis. 

Evidence of similar previous fraudulent trans- 
actions with third persons is admissible on the 
•tiuestion of fraud in a particular transaction. — 
Bottomley v. United States, Case No. 1,688. 
But see Jones v. Knowles, Case No. 7,474. 

Representations by an agent that certain in- 
voices exhibited to him by a purchaser were 
true invoices sent by the principal are admissi- 
ble against the principal for the purpose of 
showing -the falsity of certain other invoices 
under which the goods were entered.— United 
States V. Three Cases, etc., Case No. 16,497, 

■§ 18. Res gestae. 

What constitutes a part of the res gestae. — 
Westeot V. Bradford, Case No. 17,429. 

Statements by the parties at the time of mak- 
ing an agreement Jield admissible as evidence 
of the agreement.— Hunter v. Marlboro, Case 
No. 6,908. 

Declarations of a person at the time of chan- 
ging his residence are admissible to show the 
intent, but not to make out a case for himself. 
—Doyle v. Clark, Case No. 4,053. 

The statements of the bearer of a key of 
leased premises, made on returning it, are ad- 
missible as a part of the act. — ^United States v. 
Tarr, Case No. 16,434. 

In an action against a steamboat company for 
slu injury to a passenger accidentally caused in 
a. disturbance among soldiers on board the boat, 
•evidence of a conversation between military offi- 
cers, at about the time of the disturbance, Jield 
admissible as part of the res gestae.— Flint v. 
Norwich & N. Y. Transp. Co., Case No. 4,874. 

Conversations of a party with other persons 
on a subject of a kindred character near the 
time of the transaction, and illustrating his in- 
tention, are competent evidence for the other 
party. — ^Warner v. Daniels, Case No. 17,181. 

Agreements between partners before fitting 
out a vessel may be proved on their part by 
their conversations, as a part of the res gestae. 
— Macy V. De Wolf, Case No. 8,933. 

The acts and declarations of a person as to 
liis intention in remaining in or removing from 
a countiy, though not simultaneous therewith, 
are admissible to prove his intention. — ^Tobin v. 
Walkinshaw, Case No. 14,070. 

-§ 19. Competency. 

When the intent or guilty knowledge of a 
party is material to the issue, collateral facts 
tending to establish such intent or knowledge 
are properly admissible in evidence. — ^United 
States V. One Hundred and Forty-Sis Thousand 
Six Hundred and Fifty Clapboards, Case No. 
15,935, ' • 

Reputation is competent proof of the name 
of a person, place, or house.— United States v. 
Dodge, Case No. 14,974. 

Evidence of general reputation of a fact can 
only be given where the persons are dead, or 
where their death may be presumed from length 
of time.— Joice v. Alexander, Case No. 7,435. 

A power to release a debt cannot be proved 
by general reputation,— Bennett v, Adams, Case 
No. 1.316. 

Testimony that a particular person's pedigree 
was a matter of common reputation construed, 
and its effect determined. — Dussert v. Roe, Case 
No. 4,200. 

Authenticated public documents, giving ac- 
count of all the mines and all the abandoned 



mines in a certain place, are not evidence to 
prove that a certain mine did not exist.— United 
States V. Gardiner, Case No. 15,186a. 

In an action for the fraudulent sale of a mine, 
statements of third persons to defendants, fa- 
vorable to its diaracter and value are admissi- 
ble in reply to evidence of unfavorable state- 
ments made to defendants. — ^Emma Silver Min. 
Co. V. Park, Case No. 4,467. 

The testimony of a tax assessor as to whom 
property is assessed on the books held' admissi- 
ble to prove payment of taxes by such party. — 
Holmead v. Chesapeake & 0. Canal Co., Case 
No. 6,626. 

The acknowledgment of a debt by an alleged 
partner is not competent to prove the partner- 
ship as against the co-partner. — Corps v. Robin- 
son, Case No. 3,252. 

Evidence competent for one purpose, but in- 
competent for another, is admissible, subject to 
proper instruction. — Lastrapes v. Blanc, Case 
No, 8,100. 

The lawfulness or unlawfulness of the mode 
by which evidence is obtained does not affect 
its admissibility, — United States v. The La 
Jeune Eugenie, Case No. 15,551. 

TV. BEST AND SECONDAIIX EVI- 
DENCE. 

See, also, post, §§ 63-74. 

§ 20. What is lest and Trliat secondary 
evidence— Of judicial acts, rec- 
ords, and proceedings. 

Oral evidence as to the contents or purport of 
an indictment, verdict, or judgment is not ad- 
missible. — Gass V. Stinson, Case No. 5,261; 

The verdict of the jury on the trial of a claim 
by a third person to property levied on under 
execution cannot be proved by parol. — 'Lawrence 
V. Sherman, Case No. 8,144. 

Parol evidence cannot be given of a statement 
of account by a master in chancery in a suit 
pending in another court. — Sutton y. Mande- 
ville. Case No. 13,648. 

Naturalization cannot be proved by parol. — 
Slade V. Minor, Case No, 12,^37. 

Parol evidence is admissible to show that 
there was in fact no judgment rendered by a 
justice of the peace, as stated in the execution, 
—Devlin v. Gibbs, Case No. 3,842. 

§ 21. — ~ Of official acts and proceed- 
ings and records. 

Parol evidence is not admissible to prove the 
licensing of a pilot, where the statute requires 
a record to be made by the secretary of the 
board of pilot commissioners.^The California, 
Case No. 2.313. 

The receipts of a collector of taxes are not 
evidence on proof of his handwriting, where 
he is within the jurisdiction of the court. — ^Milli- 
gan v. Mayne, Case No. 9,606. 

A copy of a deed of land from the oflacial rec- 
ord book is admissible, without accounting for 
the original. — Peltz v. Clarke, Case No. 10,9l4. 

Record copy of deed held admissible without 
producing the original or accounting for its non- 
production. — ^Thomas v. Magruder, Case No. 
13,904. 

A record copy of a bill of sale of goods is not 
evidence, as such instrument need not be record- 
ed.— Lemon V. Bacon, Case No. 8,241. 

County surveyors who officially know that cer- 
tain lands are covered with prior surveys are 
competent witnesses to prove the fact. — Jones 
V. Baehe, Case No. 7,454. 

A connected map of a number of surveys, duly 
recorded, is evidence, when accompanied by the 
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explanations of the surveyors, -without producing 
the separate suryeys.— Jones v. Bache, Case No. 
7,454. 

§ 22. Of private contracts and pub- 
lications. 

A note paid by a renewal note, and given up 
to the maker, naay be proved by the former hold- 
er by parol. — Bank of Washington v. Peirson, 
Case No. 953. 

In covenant by a lessor's assignee against the 
lessee's assignee, plaintiff may prove the lessee's 
assignment by parol evidence of possession and 
payment of rent by defendant. — ^May v. Sheehy, 
Case No. 9,335. 

The original entries in a book of accounts 
must be produced, and not a copy. — James v. 
Wharton, Case No. 7,187; Ellicott v. Chapman, 
Id. 4,385; Lombard v. McLean, Id. 8,471. 

A letter from defendant's agent to plaintiff's 
agent is not admissible on behalf of defendant 
where the former can be produced. — Vasse v. 
Mifflin, Case No. 16,895. 

Oral evidence is inadmissible as to the con- 
tents of letters received by the witness. — ^De 
Tastett V. Crousillat, Case No. 3,828. 

A letter-press copy made at the same time can- 
not be received as an original paper.— Ohapin v. 
Siger, Case No. 2,600. 

Testimony of the agent of a party that a cer- 
tain amount was concluded upon after examina- 
tion of an account current held prima facie suf- 
ficient, without producing the account. — ^Molson 
V. Hawley, Case No. 9,702. 

Statements in a deposition that witness paid 
a sum of money and took a receipt may be read 
in evidence, though the receipt be not produced. 
—Meade v. Keane, Case No. 9,373. 

A receipt for money is inadmissible to prove 
on whose account it was paid, as the person who 
paid it should be produced. — Jordan v. Wilkins, 
Case No. 7,527. 

A copy sworn to be correct by the witness, 
who had access to, but did not produce, the 
original paper before the officer who took the 
deposition, is not aood evidence. — Comstock v. 
Carnley, Case No. 3,081. 

After notice given to produce the original policy 
of insurance, and proof of the existence thereof, 
the register in the hands of the company should 
be introduced in evidence, and not a copy there- 
from. — ^United States v. The Paul Shearman, 
Case No. 16,012. 

Evidence of an acknowledgment by defendant 
of the note sued on Jtdd inadmissible, where there 
was a subscribing witness, and his testimony 
was not produced. — Smith v. Carolin, Case No. 
13,020. 

§ 23. ^^ Testimony of several "wit- 
nesses to tL.e same fact. 

The testimony of one of several eyewitnesses 
to the same facts is admissible without producing 
the others. — -United States y, Gibert, Case No. 
15.204. 

§ 24. Adxaission of secondary evidence— 
I<oss or inaccessiliility of pri- 
mary evidence. 

A copy of a writing is admissible where the 
original is lost or destroyed, or beyond the pow- 
er of the party to produce.— Halderman v. Hald- 
derman, Case No. 5,909; Moore v. Voss, Id. 9,- 
778; Kansdale v. Grove, Id. 11,570; Spencer v. 
Spencer, Id. 13,233; United States v. Chenault, 
Id. 14,791; Same v. Lambell, Id. 15,553; Same 
V. Lynn, Id. 15,649; Same v. Porter, Id. 16,074; 
Same v. Wary, Id. 16,645; Wilson v. Young, 
Id. 17.849. 

Secondary evidence will not be admitted where 
a written contract was not lost nor destroyed, 
but only mislaid, though the party makes oath 
that he has made diligent search, and cannot find 
it.— Kiggs T. Tayloe. Case No. 11,832. 
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A witness, whose books are out of his reach, 
so that he cannot have access to them, may tes- 
tify to their contents. — Gass v. Stinson, Case No, 
5,262. 

Secondary evidence may be given of the con- 
tents of a note which had been placed in the 
hands of an attorney for collection and could 
not be found on diligent search after his death. — 
Patriotic Bank v. Little, Case No. 10,809. 

It is presumed, where a party holds under a 
deed of general warranty, that the title papers 
are in the hands of the warrantor, and the war- 
rantee may give in evidence certified copies. — 
Cook v. Himter, Case No. 3,161. 

Where the clerk is dead who made the entries 
in a book of accounts, his handwriting may be- 
proved. — ^James v. Wharton, Case No. 7,187. 

One who has destroyed a paper to prevent its- 
being used in evidence cannot prove its contents 
by secondary evidence. — ^The Ariadne, Case No. 
526. 

Where books produced under notice are not al- 
lowed to be used by the other side, parol evidence- 
of their contents is competent. — Oarr v. Gale^ 
Case No. 2,435. 

Marks on the heads of barrels may be describ- 
ed by a witness to identify them, without prov- 
ing the loss or destruction of such heads. — 
United States v. Graff, Case No. 15,244. 

An affidavit of loss and inability to produce a 
paper after the use of due diligence is sufficient 
to let in secondary evidence of its contents. — 
Boyle V. Arledsre. Case No. 1,758; Nicholls v. 
White, Id. 10,235. 

The loss of the warrant of survey cannot be- 
proved by a certificate of the register of a vice 
admiralty court, but the fact of loss must be- 
proved under a commission. — Robinson v. Clif- 
ford, Case No. 11,948. 

An instrument can be proved only by the sub- 
scribing witness where it is not shown that he 
cannot be produced. — ^Rhodes v. Rigg, Case No- 
11,749; Patton v. Brown, Id. 10,832. 

If the subscribing witness to a note be not 
within reach of the process of the court, it is not 
necessary to produce him or to prove his hand- 
writing.— Wellford V-. Eakin, Case No. 17,379. 

The testimony of a subscribing witness may be 
dispensed with where he is out of the countrj-. 
—Jones V. Lovell, Case No. 7,478; ilorgan v. 
Curtenius, Id. 9,799. 

In the case of an instrument executed abroad, 
the presumption of law is that the subscribing 
witness is beyond the jurisdiction of the court. 
—Savage v. De Wolf, Case No. 12,383. 

The testimony of a subscribing witness cannot 
be dispensed with because he resides in another 
state.— Whann v. Hall, Case No. 17,478. 

Diligent search to find a subscribing witness 
is not sufficient to dispense with his testimony, 
if it appears that he was in the country. — ^Broad- 
well V. McCIish, Case No. 1,911.' 

Subscribing witnesses will be presumed to re- 
side at the place of execution of the instrument; 
and, where that is without the jurisdiction of 
the court, proof of signatures is admissible as 
secondary evidence of execution. — ^Manchester v. 
Milne, Case No. 9,006. 

Evidence of the handwriting of a subscribing 
witness is not admissible if he has not been in- 
quired for at the place to which he was last 
traced.— Cooke v. Woodrow, Case No. 3,181, 

§ 25. — Notice to prodnce. 

Parol evidence cannot be given of contents of 
a writing without previous notice to produce. — 
Bank of Washington v. Kurtz, Case No. 950; 
Nicholls V. Warfield. Id. 10,233; Underwood v. 
Huddlestone, Id. 14,339; United States v. Win- 
chester, Id. 16,739. 
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Admissibility of parol evidence of contents of 
papers in defendant's possession -withoat notice 
to produce them,— United States v, Carnco, 
Case No. 14,733. 

Plaintiff may give parol evidence of the con- 
tents of a paper in defendant's possession, which 
he after notice refuses to produce, — Garrett v. 
Woodward, Case No. 5,253. 

Evidence of a statement made by defendant 
to a witness, of the contents of a letter of the 
defendant, not called for, is competent.— Paige 
V. Loring, Case No. 10,672. 

§26. Character and sufaciency o£ sec- 
ondary evidence. 

Parol evidence of the contents of record books 
which were lost is inadmissible, where abstracts 
of such books were made and are in esistence. — 
Polk V. Windel, Case No. 11,251. 

Photographic copies of government depart- 
mental documents which cannot be removed 
without public detriment are admissible on proof 
of handwriting.- Leathers v. Salvor Wrecking 
& Transportation Co., Case No. 8,164. 

A sworn copy of a paper is not evidence, un- 
less the witness states that he compared it with 
the origmal.— Oatlin v. Underbill, Case No. 2,- 
523. 

An account taken from the books of a mer- 
chant's clerk, who is dead, is not admissible in 
an action thereon, unless such books were orig- 
inal books of entry kept by the clerk, who could 
have proved, if living, the items; and his hand- 
writing must be proved. — Owens v, Adams, Case 
No. 10,633. 

Where subscribing witnesses cannot be pro- 
duced the instrument may be proved by testi- 
mony as to the handwriting of the subscribing 
witnesses and of the maker.— Leonard v. Neale, 
Case No. 8,259; Wellford v. Eakin, Id. 17,379. 

A deed 30 years old is sufficiently proved by 
the 'testimony of one subscribing witness as to 
her own signature, where the other witness and 
the grantor are dead.— Lonsdale Co. v. Moies, 
Case No. 8,496. 



V. ADMISSIONS, 



See, also, post, 
§27. 



§ 82. 



Nature, form, and incidents in gen- 
eral—In pleading. 

A defense which has been stricken out of the 
case may be given in evidence as an admission. 
—In re Oregon Bulletin Printing & Publishing 
Co., Case No. 10,559. 

In a suit by seamen against the master plain- 
tifE may read in evidence an answer by defend- 
ant in a prior suit between the parties for wa- 
ges. — ^Kambler v. Ohoat, Case No. 11,542. 

Admissions in answer, not put in issue by 
some charge in the bill, are unavailing. — ^Battle 
V. Mutual Life Ins. Co., Case No. 1,109. 

§ 28. — — Opinions and admissions. 

Declarations of the master of a vessel char- 
ged with engaging in illegal traffic, as to his 
suspicions that the purpose of the voyage was 
not lawful, are to be regarded as admissions, 
especially where he is both master and owner. 
—United States v. The Isla De Cuba, Case No. 
15,447. 

§ 29. ~— Offer of compromise. 

Admissions made by a person in an offer of 
compromise, voluntarily made without any 
pending negotiation, and without stating it to 
be without prejudice are admissible against 
him.— Gibbs v. Johnson, Case No. 5,384. 



§30. 



voluntary 



— Understanding and 
nature of admission. 

Where a person understands the language but 
imperfectly, his declarations and admissions are 
not admissible against him, without clear proof 



of his understanding of what was addressed to 
him.— The Lotty, Case No. 8,524.- 

Where a criminal act is set up in defense to a 
suit at law, confessions extorted from the plain- 
tifE, or those not voluntarily made, cannot be 
regarded by the jury.— Scott v. Home Ins. Co., 
Case No. 12,533. 

§ 31. Admissions "by parties. 

Declarations of plaintiff, after the date of the 
contract, may be given in evidence by. defend- 
ant to mitigate damages for a. breach, as well 
as to contradict plaintifiPs evidence. — Goldsbor- 
ough V. Baker, Case No. 5,516. 

The admissions of a party to a smt may be 
given in evidence as independent testimony, 
though he has been sworn as a witness, and no 
impeaching questions asked hma.— ^The Stranger, 
Case No. 13,525. 

The admission of one defendant does not go 
to charge his co-defendant — Buckingham v. 
Burgess, Case No. 2,089. 

Where the complainant puts in confessions of 
the respondent, they may be used by either side. 
—Brown v. Brown, Case No. 1,994. 

§32. Admissions "by grantors, former 
owners, or privies. 

Conversations as to the ownership of prop- 
erty, between the ancestor of plaintiff and a 
third person, held admissible in evidence for 
plaintiff.— Holmead v. Chesapeake & O. Canal 
Co., Case No. 6,626. 

Declarations by a grantor impeaching his own 
deed are inadmissible. — ^Alagniac v. Thompson, 
Case No. 8,956; Merrill v. Dawson, Id. 9,469. 

Declarations of the seller prior to the making 
of a bill of sale are admissible to prove it 
fraudulent as to creditors.— Bowie v. Hunter, 
Case No. 1,731. 

The declarations and admissions of the owner, 
made after he has parted with title to prop- 
erty, are inadmissible against the purchaser.— 
Many v. Jagger, Case No. 9,055; Palmer v. 
Cassin, Id. 10,687. 

The declarations and admissions of prior own- 
ers of a vessel, not a part of the res gestae, are 
not evidence against subsequent bona fide pur- 
ehasers.— The Ruby, Case No. 12,104. 

§ 33. Admissions "by agents or otiier rep- 
resentatives — By agents or em- 
ployes. 

Declarations of agent, admissible against 
principal when part of res gestse. — ^Aiken v. 
Bemis, Case No. 109; United States v. Martin, 
Id. 15,732. 

The answer in chancery of an agent is not 
evidence against his principal. — United States v. 
Martin, Case No. 15,732. 

The declarations of a person exercising au- 
thor!^, that he possesses it, are inadmissible to 
prove authority. — ^James v. Stookey, Case No. 
7,184. 

Declarations of a stage driver that the coach 
was overloaded are not admissible against his 
employers. — ^Maury v. Talmadge, Case No. 
9,315. 

Declarations of an agent made after the rela- 
tion has ended are not binding upon the prin- 
cipal.— Blight V. Ashley, Case No. 1,541. 

Declarations made by surveyor when laying 
off town are incompetent to impeach map of 
survey adopted by proprietors. — ^Barclay v. 
Howell, Case No. 975. 

The declarations of defendant's agent by 
whose orders plaintiff had made insurance for 
defendant's benefit, are not admissible to prove 
defendant's liability for the premium. — Millick 
V. Peterson, Case No. 9,601. 

In an action for enticing a servant, declara- 
tions" of the servant are inadmissible. — ^Milbume 
v. Byrne, Case No. 9,542. 
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§ 34. — • By officers of corporations. 

A paper sworn to and filed by an officer ot a 
corporation is competent evidence against it but 
is not conclusive. — In re Oregon Bulletin Print- 
ing & Publishing Co., Case No. 10,559. 

§ 35. — ^ By person kaving: common in- 
terest. 
In an action upon a joint promissory note, 
brought against one maker only after the bank- 
ruptcy of the other, the admissions of the lat- 
ter are admissible against defendant. — Howard 
V. Cobb, Case No. 6,755. 

Admissions by one underwritter are not ad- 
missible against another on the same policy. — 
Lambert v. Smith, Case No. 8,028. 

Acts and admissions of one of several joint 
contractors or promisors are admissible against 
all. — Bank of United States v. Lyman, Case No. 
924. 

§ 36. ^^ By insolvent or assignee. 

The admissions and statements of an insol- 
vent in relation to his property after conveyance 
to his assignee in insolvency are not admissible 
against the assignee. — ^W^ietmore v. Murdoek, 
Case No. 17,509. 

§ 37. — By principal or snrety. 

in an action agamst a surety for money ad- 
vanced to another, the admissions of the latter 
as to receipt of the money are admissible 
against defendant. — Ingle v. CoUard, Case No. 
7,042. 

The declarations of the principal connected 
with transactions to which the contract of the 
surety relates are admissible against the surety. 
—United States v. Cutter, Case No. 14,911. 

§ 38. ££Eect of admissions. 

What a party has said on one day against hi3 
interest cannot be explained by declarations on 
a subsequent day. — Blight v. Ashley, Case No. 
1,541; United States v. Gleason, Id. 15,216. 

The unsupported evidence of a witness of ad- 
missions obtained by him from a party for the 
purpose of charging him thereby, is entitled to 
but little weight.— Sunday v. Gordon, Case No. 
13,616. 

Evidence of confessions, especially where it 
goes to the whole merits, is open to much ob- 
jection.— Smith V. Bumham, Case No. 13,019. 

TT. DECLARATIONS AND HEAHSAY. 

See, also, ante, § 18, 

§ 39. Self-serving declarations. 

Plaintiff cannot read his own statement of 
his account cmrent as a statement of the par- 
ticular items of his claim. — Crease v. Parker, 
Case No. 3,376. 

Declarations of a party, made before a dis- 
pute arose, in connection with acts, may be com- 
petent evidence for him to prove the intentions 
existing at such time.— Hovey v. Stevens, Case 
No. 6,745. 

A testamentary declaration Jield> admissible, 
though impeaching negotiable paper signed by 
the declarant. — ^Blagg v. Phoenix Ins. Co., Case 
No. 1,477. 

The declarations of a person in whose favor a 
letter of guaranty is given are inadmissible for 
plaintiff in an action thereon. — ^Reid v. Hodgson, 
Case No. 11,667. 

§ 40. Declarations as to lionndaries. 

The admissions of parties are competent on 
the question of boundary. — ^Polk v. Kobertson, 
Case No. 11,250. 

The declarations of a chain man, since de- 
ceased, as to the beginning corner of a survey, 
are inadmissible. — EUicott v. Pearl, Case No. 
4,386. 

On the question of a boiuidary. hearsay evi- 
dence that a particular object (such as a spring) 



was on the land of one of the parties is Inad- 
missible.— Eraser v. Hunter, Case No. 5,063. 

§41. Declarations as to pedigree. 

Whether or not declarations post litem motiim 
are evidence in matters of pedigree. — Hall's 
Deposition, Case No. 5,924. 

AflSdavits made ex parte, several years be- 
fore, to prove pedigree, held admissible as hear- 
say.— Hurst V. Jones, Case No. 6,934. 

§ 42. Admissibility of hearsay in gen- 
eral. 

Hearsay evidence is admissible for the pur- 
pose of proving boundaries, ancient landmarks, 
pedigree, and prescription.— Beard v. Talbot, 
Case No. 1,182. 

The hearsay evidence of a public officer is no 
better than that of any other individual. — Du- 
bois v. Newman, Case No. 4,108. 

Acts and monuments, and judicial and pro- 
fessional tradition, in lie absence of more di- 
rect testimony, will be regarded as an authori- 
tative means of ascertaining ancient opinion of 
fact.— Fisher t. Carter, Case No. 4,815. 

VII. DOCITMEWTAilY EVIDENCE. 

See, also, post, § 86. 

(A) PUBLIC OR OPPIOIAL ACTS, PRO- 
♦ CEEDINGS, RECORDS, AND CER- 
TIFICATES. 

See, also, ante, §§ 20, 21. 

§ 43. Judicial acts and records. 

An execution Jield not admissible in evidence 
without the judgment on which it was issued. — 
Campbell v. Strong, Case No. 2,367a; Tindall 
V. Murphy, Id. 14,055a. 

State statutes and judicial precedents are ad- 
missible in the federal courts as evidence of the 
law of the state without special plea or proof of 
witnesses.— Evans v. Cleveland & P. R. Co., 
Case No. 4,557. 

A deed made in pursuance of a decree is ad- 
missible in evidence without the record of the 
decree.— Dunn v. Games, Case No. 4,176. 

A sheriff's deed cannot be given in evidence, 
without producing the judgment and exeeutiom 
under which the sale was made. — ^Hartshorn v. 
Wright, Case No. 6,169; Lanning v. London, 
Id. 8,076. 

Docket entries which are regarded, by the 
court which makes them, as the record, will be 
given the same consideration by another court. 
— ^In re Coleman, Case No. 2,980. 

A libel and answer accompanying an issue sent 
from the orphans' court to be tried in the circuit 
court of the District of Columbia may be read 
in evidence.— Evans v. Evans, Case No. 4,561. 

A deed recorded under a decree in chancery 
may be adduced in a subsequent action and iden- 
tified, though it did not remain on file in the 
suit.— Bank of United States v. Benning, Case 
No. 908. 

The original pat)ers, documents, etc., in an 
equity suit, may be used in court as the record, 
where the proceedings have not been recorded at 
length. — ^Bank of United States v. Benning, Case 
No. 908. 

A record of a state court, which sets forth pro- 
ceedings warranted by the law of that state is 
entitled to verity, although not formal in some 
particulars. — In re Robinson, Case No. 11,939. 

§ 44. Records of conveyances. 

A record produced to prove a fact, and found 
defective, cannot be assisted by evidence dehors 
the same.— James v. Stookey, Case No. 7,184. 

A will proved in another state, according to 
the laws of Tennessee, if recorded in that state, 
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is evidence. The record may "be made any time 
before the will is offered in evidence.— Fleeger 
V. Pool, Case No. 4,860. 

§45. Hecords of ofacial acts aaid pro- 
ceedings. 

The books of account of a paymaster of the 
marine corps are so far public books as to au- 
thorize the United States to use them in evi- 
dence.— United States V. Kuhn, Case No. 15,545. 

Signature and seal must be sufficiently legible 
and distinct to be read and distinguished to en- 
title paper to respect as official document.— The 
Atlantic, Case No. 620. . 

The indorsement of a clerk, in the office of a 
notary, on the protest of a note for nonpayment, 
that notice was duly served, is not evidence. — 
Whitehead v. Jones, Case No. 17,563. 

The collector's books in the handwriting of a 
deceased clerk are evidence for the United 
States.— United States v. Howland, Case No. 15,- 
406. 

§46. Official certificates. 

See, also, "Depositions," § 31. 

Official certificate as to the custom of the office 
as to the time of affixing a seal held not evidence 
to show such time. — Brown v. Galloway, Case 
No. 2,006. 

A consul's certificate of any fact is not evi- 
dence between third persons unless expressly or 
impliedly made so by statute.— Levy v. Burley, 
Case No. 8,300. 

A consul's certificate is not evidence of acts not 
official, or within his personal knowledge. — 
Brown v. The Independence, Case No. 2,014. 

Certificates of public officers authorized by law 
to certify to certain facts are competent evidence 
of sucb. facts.— Levy v. Burley, Case No. 8,300. 

The statement of an officer in his certificate of 
his official character is prima facie evidence of 
the fact.— Rhoades v. Selin, Case No. 11,740. 

A certificate of a survey of a vessel is not evi- 
dence of the facts stated in it; but if the sur> 
veyors, in a deposition, refer to the certificate as 
containing all they know, it is evidence. — United 
States V. Mitchell, Case No. 15,791. 

Eev. St. § 886, applies only to suits against 
persons accountable for public moneys as such, 
and is inapplicable to an action for moneys al- 
leged to have been paid to defendant by the mis- 
take of a government disbursing officer. — United 
States V. Kadowitz, Case No. 16,112. 

(B) EXEMPLIFICATION, TRANSCRIPTS, 
AND CERTIFIED COPIES. 

See, also, post, §§ 56-62. 

§47. Certified copies in general. 

A certified copy made evidence by statute must 
show that the statutory reauirements have been 
complied with.— United States v. Robinson, Case 
No. 16,178. 

§ 48. Judicial records and proceedings. 

A mere copy of docket entries not substantial- 
ly in the form of a judgment is not sufficient evi- 
dence of a judgment. — Leveringe v. Dayton, 
Case No. 8,288. 

A document attested by the clerk of a court 
with its seal and the certificate of its presiding 
judge, and called an "exemplified copy," is com- 
petent evidence of the judgment described in it 
under Act May 26, 1790, though not sufficient 
at common law or under the state laws. — ^Taylor 
v. Carpenter, Case No. 13,785. 

Copies of judicial proceedings in bankruptcy in 
England held not admissible in evidence in Vir- 
ginia, where not recorded in England. — ^Leay v. 
Wilson, Case No. 8,174. 



The copy of an award, exemplified by the cer- 
tificate of the proper officer of one of the courts 
of the state, is not primary evidence in Pennsyl- 
vania.— James V. Gordon, Case No. 7,181. 

A transcript of the record of a justice of the 
peace, certified by him to the county court, and 
certified by the prothonotary and ihe presiding 
judge of that court, under the act of congress, 
held sufficient.— Hade v. Brotherton, Case No. 5,- 
892. 

§49. Official records. 

A copy of an official letter of instruction from 
the state auditor to a county auditor, certified 
by the latter, is admissible.— Raymond v. Long- 
worth, Case No. 11,595. 

The transcript of the books and proceedings of 
the treasury department (Rev. St. § 886) in re- 
lation to the accounts of persons accountable for 
public money, is prima facie evidence of the facts 
stated therein, so far as the same are authorized 
by law.— United States v. Bggleston, Case No. 
15,027. 

A certified statement of a balance due, and a 
report thereof to the comptroller, is not such a 
transcript from the books and proceedings of the 
treasury as may be given in evidence under Act 
March 3, 1797. § 2.— United States v, Patter- 
son, Case No. 16,008. 

A transcript from the treasury, which contains 
suras charged in gross as balances, is not evi- 
dence as to such balances. The original items 
must be stated.— United States v. Edwards, 
Case No. 15,026; Same v. Hilliard, Id. 15,368. 

Copies of accounts and papers in the office of 
the quartermaster general, certified by the third 
auditor of the treasury, whose official character 
is certified to by the secretary of the treasury, 
are admissible in. evidence. — Thompson v. Smith. 
Case No. 13,976. 

A duly-certified copy of the register of a ship, 
transmitted, on loss of the vessel, to the register 
of the treasury, to be canceled, is legal evidence. 
—Catlett V. Pacific Ins. Co., Case No. 2,517. 

The treasury transcripts ' are admissible in a 
suit in a case of delinquency of a revenue offi- 
cer or other person accountable for public mon- 
eys.~United States v. Cutter, Case No. 14,911. 

An affidavit made in connection with a warrant 
of survey, but not certified as an office paper in 
the land office, is inadmissible.— Lanning v. 
Dolph, Case No. 8,073. 

A paper purporting to be "a certified extract 
from the general draft of certain districts as 
framed by the surveyor general, remaining in his 
office, under the seal of the office," is not evi- 
dence.— Griffith V. Tunckhouser, Case No. 5,823. 

A certified copy of a patent for land by the 
recorder of a county is not evidence, as there ia 
no law requiring patents to be recorded in the 
county.— Lyell v. iMaynard, Case No. 8,619. 

A certified copy of an assignment from the 
patent office is prima facie evidence of the gen- 
uineness of the original, and is admissible. — Lee 
V. Blandy, Case No. 8,182; Goodyear v. Blake, 
Id. 5,560. 

A genealogical table, certified under the seal 
of foreign office, is not evidence. — Banert v. Day, 
Case No. 836. 

§ 50. Records of contracts and convey- 
ances. 

A certified copy of the record of an instrument 
which is required by law to be recorded is evi- 
dence. — ^New York Dry Dock v. Hacks, Case No. 
10,201. 

The record copies of deeds are admissible with- 
out proving execution or loss of originals. — ^Bank 
of United States v. Benning, Case No. 908. 

A copy of the record of a deed is not evidence 
where the record is in one state and the lands 
lie in another.— Lewis v. Baird, Case No. 8,316. 
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A deed not recorded until 26 years after its 
date is not recorded, Tvithin the Indiana statute, 
which makes a duly-certified copy evidence.— 
Longworth v. Close, Case No. 8,489. 

The copy of a recorded deed may be received 
in evidence to show that when recorded it had a 
seal on it, which had heen removed from the 
original.— Gillespie v. Keed, Case No. 5,436. 

Exemplification of record of copy of deed not 
evidence.—Barger v. Miller, Case No. 979. 

The provision in Act March 3, 1797, § 2, re- 
lating to the admission of authenticated copies 
of bonds, contracts, and other papers, is not re- 
stricted to suits commenced under the authority 
given by section 2, but applies to all cases where 
the evidence is required. — United States v. Lent, 
Case No. 15,593. 

A copy from the records of a deed of personal 
property, which derives no validity from being re- 
corded, is not competent evidence. — Ormsby v. 
Tingey, Case No. 10,580, 

(O PRIVATE WRITINGS AND PUBLICA- 
TIONS. 

See, also, ante, § 22. 

§ 51. Conveyances and contracts. 

A copy of a deed duly recorded is, after _60 
years, admissible to establish a grant under which 
a person claims title to land.— Stokes v. Dawes, 
Case No. 13,477. 

A deed of land in Maryland cannot be read in 
evidence unless recorded in Maryland. — Mclver 
V. Kennedy, Case No. 8,830. 

§ 52. Books and statements of acconnt. 

The books of a party, although correctly kept, 
are not evidence in his favor. — ^Bennett v. Wil- 
son, Case No. 1,326; Jeffrey v. Schlasinger, Id. 
7,253a. 

Unless supported by other evidence. — Cambi- 
oso V. Mofifet, Case No. 2,330. 

The plaintiff's or defendant's ledger proved 
to contain original entries is not admissible. — 
Leveringe v. Dayton, Case No. 8,288. 

The first entry of the charges must be pro- 
duced in order to render a party's own books 
admissible as evidence in his favor. — Fendall v. 
Billy, Case No. 4,725. 

Entries made in the regular course of busi- 
ness by a person since deceased are evidence, 
but the original book must be produced, and the 
entries must upon their face appear fair.— Gale 
V. Norris, Case No. 5,190. 

Original entries made in testator's books by 
a clerk who subsequently became executor are 
competent evidence in an action by him for 
goods sold and delivered by testator to defend- 
ant—Hodge V. Higgs, Case No. 6,558. 

A book published by a deponent respecting 
the date, etc., of certain surveys, may be read 
in evidence, with a view to qualify his deposi- 
tion.— Harmer V. Morris, Case No. 6,076. 

Admissibility of contractor's account as certi- 
fied under Act Slarch 3, 1817, c. 45, § 11.— 
United States v. Griffith, Case No. 15,263. 

Account of sales of entire cargo Jield inad- 
missible against one whose interest therein was 
separate.— Gilpins v. Consequa, Case No. 5,452. 

A check book competent but for certain in- 
terpolations is admissible, after such interpola- 
tions are rejected. — Beehtel's Case, Case No. 
1,204. 

Books of a bank, not showing whether checks 
drawn upon it were payable to bearer or to 
order, nor the names of the payees, are not evi- 
dence of money paid to any particular person. — 
Boyd V. Wilson, Case No. 1,751. 

A journal kept by the master of a ship alleged 
to be insane It^ld admissible to prove his sanity, 



by the style in which it was kept. — United 
States V. Sharp, Case No. 16,264. 

§ 53. Bank ckecks. 

Bank cheeks drawn by plaintiff payable to de- 
fendant or bearer, and paid by the bank, are 
not, of themselves, evidence of money paid to 
defendant.— Burch v. Spaulding, Case No. 2,- 
140; Lowe v. McOlery, Id. 8,566. 

And this is the rule though the party produced 
his cheek book with a corresponding memor- 
andum. — ^Lowe V. McCIery, Case No. 8,566. 

§ 54. Xietters. 

The letter of a deponent Jield not admissible, 
except to contradict or qualify some of the 
statements made in his deposition. — Crocker v. 
Lewis, Case No. 3,399. 

Letters between parties engaged in negoti- 
ating bonds Jidd incompetent to impeach the 
bonds in the hands of parties claiming to be 
bona fide holders, who were not shown to have 
any connection with the letters. — ^Kennicott v. 
Wayne County, Case No. 7,710. 

The letters of an agent to his principal are 
inadmissible against a third person. — United 
States V. Barker, Case No. 14,520. 

In an action for the fraudulent sale of a 
mine, letters by one defendant to the other in 
relation to the mine, written at the time of the 
alleged conspiracy, are admissible in favor of 
both defendants. — Emma Silver Min. Co. v. 
Park, Case No. 4,467. 

Correspondence, between the parties, in a 
cause and others, called for by notice, but which 
the party who called for it does not read, cannot 
be read by the party producing it. — ^Willings v. 
Consequa, Case No. 17,767; Consequa v. Wil- 
lings. Id. 

Letters acknowledging in general terms a bal- 
ance due are not admissible to verify an account 
which is itself inadmissible. — Owens v. Adams, 
Case No. 10,633. 

§ 55. Memoranda. 

A memorandum by a bank's note derk, since 
deceased, that he had delivered a certain notice, 
is admissible in favor of the bank. — ^Bank of 
United States v. Davis, Case No. 915. 

An old entry in a memorandum book, stating 
the ages- of the members of the writer's family, 
is admissible to prove age of a witness. — Clara 
v. Ewell, Case No. 2,790. 
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'Internal Reve- 



by ad- 



§ 56. Production of docnments 
verse party. 
Act June 22, 1874, § 5, providing for the pro- 
duction of books and papers is constitutional. — 
United States v. Distillery No. Twenty-Eiaht, 
Case No. 14,966; Same v. Hughes, Id. 15,416. 

Act June 22, 1874, requiring the production 
of books and papers, applies to cases arising un- 
der the internal revenue laws. — United States v. 
Distillery No. Twenty-Eight, Case No. 14,966. 

The penalty for not complying with an order 
to produce books and papers (Act June 22, 1874) 
is that the allegations in the motion shall be 
taken as confessed. — ^United States v. Distillery 
No. Twenty-Eight, Case No. 14,966. 

A proceeding in rem is not within Act Sept. 
24, 1789, which authorizes an order to produce 
books and papers on the trial of actions at law. 
—United States v. Twenty-Eight Packages of 
Pins, Case No. 16,561. 

The ex parte affidavit of a party interested is 
competent evidence on a motion for an order to 
produce books and papers. Act Sept. 24, 1789. — 
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United States v. Twenty-Eight Packages of 
Pins, Case No. 16,561. 

A notice at the trial to produce a letter "will 
not be enforced unless it is in the possession 
of the party or his counsel.— Chapin v. Siger, 
Case No. 2,600. 

Notice to produce an account book, given on 
the preceding evening, is sufficient when the 
countinghouse of the party is very near, the 
courthouse, — Shreve v. Dulany, Case No. 12,- 
817. 

The court -will not compel plaintiff to produce 
a charter party of which defendant has a coun- 
terpart. — Sampson v. Johnson, Case No. 12,281. 

Respondent, who may be in possession or con- 
trol of books referred to generally in the an- 
swer, may be ordered to produce them. — Russell 
V. McLellan, Case No. 12,158, 

Such order will not be denied on presentation 
of an affidavit denying possession. — ^Russell v. 
McLeUan, Case No. 12,158. 

Evidence may be received to disprove posses- 
sion of or power to produce papers. — ^Bas v. 
Steele, Case No. 1,088. 

A suggestion that the opposite party is in pos- 
session of the paper which £he other has given 
him notice to produce will put the burden upon 
the former of producing it, or showing by affi- 
davit that he is unable to do so. — Hylton v. 
Brown, Case No. 6,981. 

A party whose books have been called for and 
inspected by his adversary may show by a 
witness that they contain no entries relating to 
the matter in controversy. — Coote v. Bank of 
United States, Case No. 3,204. 

That defendant has called upon plaintiff to 
produce an account does not give plaintiff a 
right to read it in evidence, after defendant has 
refused to introduce it. — Smith v. Coleman, Case 
No. 13,029. 

Defendant not required to produce an ac- 
count rendered to him bj^ plaintiff, except as ac- 
companied by his affidavit as to the circumstan- 
ces under which it was received. — ^Bank of 
United States v. Wilson, -Case No. 943. 

A bank will not be required on motion to 
produce books and papers, when it does not ap- 
pear that a subpoena duces tecum, directed to 
the proper officers of the bank, Avould not suf- 
fice. — Merchants' Nat, Bank v. State Nat. 
Bank, Case No. 9,448. 

Proof of the existence of a paper, its perti- 
nency to the issue, and its possession, is neces- 
sary before i an order will be issued requiring 
its production,— Buell v. Connecticut Mut. Life 
Ins. Co., Case No. 2,103; lasigi v. Brown, Id. 
6,993. 

The fact that a bill of discovery has been filed 
and answered, where the papers were not pro- 
duced, is no bar. — lasigi v. Brown, Case No. 
6,993. 

Notice to produce deeds, given to attorney of 
party living at a distance, and a reply of refer- 
ences to pages of records, held sufficient. — Gey- 
ijer's Lessee v. Geyger, Case No. 5,375. 

The order for production of papers at the trial 
must be served a reasonable time before they 
are required. — ^Macomber v. Clarke, Case No. 8,- 
918, 

Notice to the opposite party to produce at the 
trial all letters in his possession relating to mon- 
eys received by him under the award of the com- 
missioners under the Florida treaty is sufficient- 
ly specific, as they are described by their sub- 
ject-matter.— Vasse V. Mifflin, Case No. 16,895. 

A writ directed to an officer of a telegraph 
company to produce messages, stating the names 
of the signers and addressees, with their dates, ' 
held sufficient.— United States y. Babcoek, Case 
No. 14,484. I 



A caU for all the letter books of defendant 
bank from its institution to the time when the 
cause of action arose, held too general, — ^Triplett 
V. Bank of Washington, Case No. 14,178. 

The courts of the United States, in actions at 
law, can require the production of books and 
papers in the hands of the adverse party only 
where the relief might have been had by a bill 
of discovery, and as a substitute therefor. Act 
1789, § 15.— Finch v. Rikeman, Case No. 4,788, 

A retail dealer, who enters accounts in a cus- 
tomer's book, may compel him to produce the 
same on notice, or admit secondary evidence 
thereof. — ^Travers v. Appier, Case No. 14,148. 

Where a party calling for books in possession 
of the opposite party inspects them, he makes 
them evidence for ttie oflier party.— Waller v. 
Stewart, Case No. 17,109; Wilkes v. Elliot, Id. 
17,660, 

The penalty of a nonsuit or default is inflict- 
ed for failure to produce a paper as ordered by 
the court. — ^lasigi v. Brown, Case No, 6,993; 
Merchants' Nat. Bank v. State Nat. Bank, Id. 
9,448. 

But such i)enalty is not available except where 
there was an order of court to produce, — ^Bank 
of United States v, Kurtz, Case No, 920; Bas 
V. Steele, Id. 1,088; Maye v. Carbery, Id. 9,339, 

If books and papers are in court, they may 
be called for after jury is sworn.— ^Banks v. Mil- 
ler, Case No. 963; Waller v. Stewart, Id. 17,- 
109, 

A paper produced on notice by the adverse 
party who is not a party thereto and does not 
claim a beneficial interest under it must be 
proved by him who offers it in like manner as 
if he had himself produced it, — ^Rhoades v. Selin, 
Case No. 11,740, 

A paper produced by one party on notice from 
the other does not become evidence unless, from 
its legal character, it is entitled to admission as 
such.— Hylton v. Brown, Case No. 6,982. 

§ 57. Prodtiction of records. 

A party producing a record in evidence is not 
obliged to read the whole of it; but the op- 
posite party may read it. — ^Davis v. Forrest, 
Case No. 3,634. 

Act May 26, 1790, prescribing mode of prov- 
ing judicial records of a state, does not apply 
to their use in federal courts. — Bennett v. Ben- 
nett, Case No. 1,318. 

§ 58. Proof of execution. 

A paper signed by one person as attorney for 
another cannot be read in evidence, unless the 
power of attorney is produced. — ^James v. Gor- 
don, Case No, 7,181. 

A recorded deed, not properly acknowledged, 
though made notice to creditors and subsequent 
purchasers under Act 111. July 21, 1817, when 
used in evidence, must be proved as similar 
instruments of writing. — Gillespie v. Reed, Case 
No, 5,436, 

A power of attorney acknowledged before the 
mayor or chief magistrate of a city, and cer- 
tified under the public or common seal, may be 
given in evidence, — ^Milligan v. Dickson, Case 
No. 9,603. 

If a ship's log book be offered in evidence, it 
must ,be proved to be the book kept on the voy- 
age. Proof of the mate's handwriting as to 
some of the entries is insufficient. — ^United 
States V, Mitchell, Case No. 15,792. 

A bill of sale is propeHy admitted in evidence 
where the subscribing witness swears to his 
signature, though he has no recollection of the 
paper.— Hemphill v. Dixon, Case No, 6,346a, 

A deed is admissible, though acknowledged or 
proved after suit brought. — ^Lanning v. Dolph, 
Case No. 8,073. 
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Act Mo. Feb. 22, 1868, does not repeal Rev, 
St. Mo. c. 109, § 38, pertaining to the admissi- 
bility in evidence of certified copies of deeds for 
military bounty lands, nor does it abrogate 
the common-law mode of proving the execution 
of deeds.— Wright v. Taylor, Case No, 18,096. 

The person who took the acknowledgment was 
permitted to state, from his uniform practice in 
taking acknowledgments, he could not have tak- 
en it, in the case under consideration, had no 
seal been attached to the instrument,— Follett 
V. Rose, Case No. 4,900. 

The execution of negotiable paper may be 
proved in New York without producing or ac- 
counting for the subscribing witness. — Savage 
Y, D'Wolf, Case No. 12,383. 

Proof 6f the handwriting of a deceased sub- 
scribing witness, unaided and unopposed by oth- 
er evidence, held sufficient to establish execu- 
tion of the instrument— Murdock v. Hunter, 
Case No. 9,941. 

§ 59. Ancient instruments. 

A written instrument over 40 years old is ad- 
missible as an ancient document without strict 
proof of execution.— Walton v. Coulson, Case No, 
17,132. 

An instrument of 30 years' standing, not im- 
peached, need not be proved by the subscribing 
witness.— Hinde v. Vattier, Case No, 6,512. 

§ 60. Authentication and identification— 
Of judicial records. 

Forms of authenticating the judicial proceed- 
ings of one state, in order to their admission in 
evidence in other states. — Craig v. Brown, Case 
No. 3,328. 

The act of congress respecting the authentica- 
tion of the records of state courts does not ap- 
ply to the records of the federal courts.— Mason 
V. Lawrason, Case No. 9,242. 

A federal court will take notice of the organi- 
zation of a state court to uphold a certificate to 
a. copv of its record,- Bennett v. Bennett, Case 
No. 1,318. 

The record of a court in Virginia must be 
certified by the presiding magistrate, — Gardner 
V. Lindo, Case No. 5,231. 

As a surrogate acts in the capacity of clerk 
and judge, he must certify to the copies of his 
proceedings under the act of congress. — Oatlin 
V, Underbill, Case No. 2,523. 

A copy of a judicial record, having a flourish 
with the pen on the margin of each page, in- 
stead of a seal, held: not admissible, — Talcott 
V, Delaware Ins. Co., Case No. 13,734. 

The attestation of a record of court proceed- 
ings must be in conformity with the form used 
in the state, the only evidence of which is the 
certificate of the presiding judge of such court. — 
Craig v. Brown, Case No, 3,328, 

The certificate of the clerk and the seal of 
the court are sufficient authentication of a judg- 
ment of a state court offered in evidence in a 
federal court sitting in the same state. — Jlewster 
V. Spalding, Case No, 9,513. 

The omission of the certificate of the presid- 
ing magistrate to a record of another state, to 
state that the attestation of the clerk is in due 
form, under Act May 26, 1790, is fatal.— Trigg 
V, Conway, Case No. 14,172. 

A certificate of the presiding judge, stating 
that the person whose name is signed to the at- 
testation of a record is clerk of the court, and 
that the signature is in his own handwriting, 
is not sufficient under Act May 26, 1790.— Craig 
V, Brown, Case No. 3,328. 

The certificate of a record made by the clerk 
of a district 'court is sufficient, where the seal 
of the court is affixed to the record, without any 
attestation of the presiding judge, — United 
States V. Wood, Case No. 16>757, 



Records certified under the seals of state courts- 
are admitted without other authentication in 
the circuit court of the District of Columbia, 
under an agreement of the bar. — Smallwood v. 
Violet, Case No. 12,962. 

The record in a court of vice admiralty of the- 
condemnation o£ the vessel is not evidence per 
SG, but the seal of the court or the handwriting 
of the judge or clerk must be proved; and the- 
certificate of the American consul is not suffi- 
cient to authenticate it,— Catlett v. Pacific Ins. 
Co,, Case No. 2,517. 

An examination under proceedings supplemen- 
tary to execution is a "judicial proceeding'' with- 
in the act of congress relating to authentication 
of records of state courts. — In re Rooney, Case- 
No, 12,032, 

A record of the proceedings against a bankrupt, 
attested by the clerk of the district court, is 
good evidence, the certificate of the presiding 
judge not being required in the case of records 
from federal courts, — ^Murray v. Marsh, Case' 
No. 9,965. 

^ copy of the record of the appointment of a 
commissioner to take depositions is inadmissi- 
ble without the certificate of tiie presiding judge. 
— ^Tooker v. Thompson, Case No, 14,097. 

§ 61. Of ofBLcial records and record- 
ed instmrnen-ts. 

Forms of authenticating the legislative pro- 
ceedings of one state to make them admissible 
in evidence in other states, — Craig v. Brown, 
Case No, 3,328. 

The act of 1804 does not exclude every other 
mode of authentication of state records. A 
copy, when certified by the officer whose duty 
it is by law to keep the original on file in his 
office, is admissible,— Logansport Gas Light &. 
Coke Co. V, Knowles, Case No. 8,466. 

A register may certify by his deputy. The 
form is immaterial, so long as the facts appear. 
—Cook V. Hunter, Case No, 3,161. 

A certified copy of a deed, not authenticated 
by the seal of the recorder, is not admissible in 
evidence, — Hotchkiss v. Glasgow, Case No. 6,- 
717. 

Certificate of clerk is no evidence of character 
or legal effect of paper, but only as to its being 
a true copy. — ^Alexander v. Knox, Case No. 170. 

A printed pamphlet containing the law of a 
state without any seal affixed is not admissible. 
—Craig V. Brown, Case No. 3,328. 

The certificate of a probate judge to the copy 
of a will is not invalid for want of a seal where 
the judge certifies that the court has no seal. — 
ilorgan v, Curtenius, Case No. 9,799. 

Ship's manifest Jield admissible in evidence on 
proof that it was produced from the usual place 
of deposit in the customhouse, and that no oth- 
er manifest was on file for the voyage. — The 
Missouri, Case No. 9,653, 

The keeper of the records is the proper per- 
son to certify to the copy of an instrument 
which is required by law to be recorded. — ^New- 
York Dry Dock v. Hicks, Case No. 10,204. 

The mode of authentication, as prescribed by 
law of transcripts from the executive depart- 
ment, must be strictly pursued, to make them 
evidence against public debtors. — United States 
V, Harrill, Case No. 15,310. 

A register of the treasury department is not 
autiiorized to certify to copies of papers on file 
in his office. — ^Bleecker v. Bond, Case No, 1,534. 

Power of the third auditor to authenticate 
copies of accounts, etc., of the treasury depart- 
ment. Act March 3, 1817, c. 45,— United States 
V. Griffith, Case No. 15,263. 

§ 62. .— 0£ private -writings and pub- 
lications. 

Notarial cop.v of a note held admissible. — ^Pea- 
body V. Denton, Case No. 10,867. 
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A copy of a manifest of a cargo certified by a 
notary held not admissible.— Talcott v. Dela- 
ware Ins. Co.. Case No. 13,734. 

An assignment of a military warrant under 
which a claim has been asserted for half a 
century may be presumed to be genuine and to 
have been made for a valuable consideration. — 
Lewis T. Baird, Case No. 8,316. 

A copy of a survey of a vessel, not purporting 
to have been made by any one connected with 
her, is not admissible against her, no witness 
able to prove or disprove its correctness being 
called or shown to be within reach. — ^The Vivid, 
Case No. 16,978. 

A copy of a protest is admissible in evidence 
against a vessel, though its correctness is not 
proved, where it appears that a protest was 
made and signed by the mate of the vessel at 
the time and place where the copy purported 
to have been made, and the mate, though called 
as a witness, did not dispute it. — ^The Vivid, 
Case No. 16,978. 

In a suit against sureties of contractors for 
army supplies, Jield that a letter from the war 
department, not authenticated, claiming advan- 
ces made to the principal, was inadmissible, 
and the admission by the principal of its cor- 
rectness was not binding on defendants. — ^Pen- 
dleton V. United States, Case No. 10,924. 



Vnr. PAROIi OR EXTRINSIC EVI- 
DENCE AEFEOTING 'WIMTING. 

See, also, ante, §§ 20-26. 

§ 63. Contradicting, varying, or adding 
to terms of -written instrnment — 
Documents in generaL 

Explanation of the rule that parol evidence is 
inadmissible to explain or vary a writing, by 
Washington, J.^SIcCuUoch v. Girard, Case No. 
8,737. 

Where writing is manifestly incomplete, parol 
evidence is admissible as to matters not defined 
therein.— The Alida, Case No. 200. 

Written documents certified by foreign no- 
taries may be contradicted by parol testimony. 
— United States v. The Jason, Case No. 15,470. 

§ 64. ^— Contracts in general. 

Oral evidence is not admissible to vary an 
agreement in writing. — ^Pindlay's Ex'rs v. Bank 
of United States, Case No. 4,791; Smith v. 
Hoffman, Id. 13.061. 

When a contract is in writing, conversations 
previous to and leading to it cannot be given in 
evidence. — Gilpins v. Consequa, Case No. 5,452. 

Parol evidence is admissible to show what 
is reasonable time for performance of written 
contract which does not specify any time. — 
Cocker v. Franklin Hemp & Bagging Co., Case 
No. 2,931. 

A written contract may be contradicted by 
parol evidence showing that the whole contract 
was not reduced to writing. — llcCulloeh v. Gi- 
rard, Cafee No. 8,737. 

Where parties have attempted to put their 
agreement in writing, and have expressed a 
clear meaning, parol evidence is inadmissible 
to contradict or vary it.— Phelps v. Clasen, Case 
No. 11,074; Sheffield v. Page, Id. 12,743; Steam 
Packet Co. v. Bradley, Id. 13,333. 

Recitals in an agreement between two per- 
sons, that the note of one was received by the 
other in payment of a sum that the former was 
to furnish the latter to be used in his business, 
cannot be contradicted by parol.— In re Golder, 
Case No. 5,510. 

Oral evidence of an agreement that defendant 
should retain certain notes as security against 
Fea.Oas.Dig.— 35 



other notes may be given, although there be a 
written agreement to return them on demand. 
Mcintosh V. Summers, Case No. 8.827, 

Plaintiff may show by parol that an agree- 
ment in writing made by a member of a firm 
was made by him as agent of the firm. — ^Hutch- 
inson v. Peyton, Case No. 6,958. 

Parol proof of a consideration, additional to 
and different from -Uiat recited, may be given, 
where it does not appear that the intention of 
the parties was to state in the instrument all 
the consideration passing between them. — 
Phelps V. Clasen, Case No. 11,074. 

A writing in which a person binds himself 
as principal cannot be contradicted, either at 
law or in equity, by showing that he was in 
fact a surety. — Sprigg v. Bank of Mt. Pleasant, 
Case No. 13,257. 

§ 65. — — Deeds and patents. 

Parol evidence is inadmissible to vary the 
obligation of the parties in a contract under 
seal.— Bank of Mt. Pleasant v. Sprigg, Case No. 
891. 

A father and son had the same name but 
different residences. A patent for land bought 
with the father's money named the son as 
grantee. Held, that parol evidence was inad- 
missible to show mistake.— Babcock v. Petti- 
bone, Case No. 700. 

§ 66. —— Contract of sale. 

^ Parol evidence of the declarations of an auc- 
tioneer, contrary to the written terms of sale, 
is not admissible; but such evidence, as to the 
property intended to be sold by him, is proper. — 
Wrigbt V. Deklyne, Case No. 18,076. 

After the execution of a will bequeathing cer- 
tain negroes, testator gave a bill of sale of such 
negroes, with others, to the father of the devi- 
sees, but made no delivery. Held, that parol 
evidence was admissible to show that the con- 
veyance was made to more fully provide for the 
devisees.— Oripps v. Mudd, Case No. 3,391. 

Parol evidence to show what time payment 
was to be made is not objectionable as varying 
or contradicting a written agreement of sale, 
silent on such subject- Halsey v. Hurd, Case 
No. 5,967. 

Parol evidence is not admissible to explain or 
contradict a contract to convey land or an agree- 
ment to give a bond or writing to convey, where 
the party to be charged derived his title from a 
stranger. — ^Tobey v, Xeonard, Case No. 14,067. 

A promissoiy note given for the purchase price 
of property is ineffectual to establish the fact 
of the sale as against the seller, and parol evi- 
dence is admissible to show the actual transac- 
tion. — ^Truman v. Hardin, Case No. 14,205. 

One guarantying the purchase price of the 
sale of timber lands cannot show a parol war- 
ranty as a consideration, where such considera- 
tion is expressed to be a permit to enter and cut 
the timber. — Buchtel v. Mason Lumber Co.. 
Case No. 2,077. 

§ 67. — _ Contracts of eniplo3mient. 

Parol evidence Jidd inadmissible to impeach 
the measurement and valuation of work reduced 
to writing, under agreement of ihe parties. — 
Evans v. Blakeney, Case No. 4,553. 

Where an assignment or sale of the time of 
service of a servant is in writing, parol evidence 
of a promise that the time of service was longer 
than the actual time is inadmissible. — Small- 
wood V. Worthington, Case No, 12,963. 

§ 68. — Negotiable instruments. 

Parol evidence is inadmissible to dharge a 
party on negotiable paper where neither his 
name nor any other circumstance appears on 
its face to connect him with it — Dessau v. 
Bours. Case No. 3,825. 
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Charter parties and bills of 

lading. 

unambiguous cliarter party cannot be 

varied by parol evidence of a usage. — Ladd v. 
Wilson, Case No. 7,976. 

A bill of lading cannot be contradicted by 
parol.— Chapin v. Siger, Case No. 2,600. But 
see Blagg v. Plicenix Ins. Co., Case No. 1,477. 

Where the charterer has the whole control of 
the vessel, the owner may contradict a bill of 
lading by parol evidence where the shipper pro- 
ceeds against the vessel for the fault of the mas- 
ter, he being a third party.— The Phcbe, Case 
No. 11,064. 

A freight bill signed "W. T. Noell & Co., 
Agents," not appearing on its face to be the 
contract of a railroad company, cannot be 
shown by parol to be the contract of the com- 
panv.- Dixon v, Colurabns & I. K. Co., Case No. 
3,929. 

§70. Receipts. 

Where a mortgage is satisfied by payment and 
receipt indorsed, parol evidence of any agree- 
ment contradicting the receipt is not admissible. 
— In re Dunham, Case No. 4,146. 

§71. Briglits of persons not parties 

to instmment. 

The rule that parol evidence is inadmissible 
to vary or contradict a written instrument does 
not apply as against persons who are strangers 
to the instrument, and not in privity of estate or 
interest with the parties thereto, and such 
strangers may always show that any statements 
or recitals therein prejudicial to their rights are 
false.— Wickersham v. Singer, Case No. 17,610. 

§ 72. Invalidating x^rritten instrument. 

The rule that a party to an instrument shall 
not be permitted' to discredit it by his testimony 
is applicable only to mercantile negotiable pa- 
per.— Bradley V. Knox, Case No. 1,782. 

A party may show that a deed is void for 
fraud or illesrality.- Ridgeway v. Underwood, 
Case No. 11,815. 

§ 73. Separate or subseq.nent oral agree- 
xaent. 

Defendant in an action on a contract in writ- 
ing not under seal may prove a parol contract 
not stated therein. — Corcoran v. Dougherty, 
Case No. 3,227. 

In an action against an indorser of a note 
parol evidence is admissible to show an agree- 
ment with plaintiff whereby defendant was to 
be discharged on the happening of a particular 
event.— Susquehanna Bridge & Bank Co. v. 
Evans, Case No. 13,635. 

A party, in order to establish the illegality 
of a written contract legal on its face, cannot 
show orally a simultaneous contract alleced to 
be illegal.— Porter v. Viets, Case No. 11,291. 

In an action by the assignee of a bond against 
the assignor upon a written assignment, plain- 
tiff cannot show a parol guaranty of payment. 
— O'Harra v. Hall, Case No. 10,468. 

An agreement under seal compromising a suit 
does not prevent either party from setting up 
and proving a parol undertaking that one of the 
parties should pay accrued costs.— Morancy T. 
Quarles, Case No. 9,788. 

A parol warranty, made at the time of a writ- 
ten contract of sale, cannot be shown to vary 
or add to its terms.— Buchtel v. Mason Lumber 
Co., Case No. 2,077. 

Parol evidence is admissible to show that 
subscriptions to corporate stock 4)ledged on a 
circulated paper were conditional upon a cer- 
tain amount being pledged.— Brewers' Pire Ins. 
Co. V. Clauson, Case No. 1,851. 

A new promise varying the terms of the orig- 
inal contract on which the action is brought 
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cannot be given in evidence. 
Brown, Oases Nos. 8,492, 8,494. 

§ 74:. Explanation of written instmmeat 
and construction of language. 

See, also, "Seamen," § 34; "Trusts," § 1; 
"Wills," § 23a. 

Parol evidence is equally inadmissible to ex- 
plain as to contradict a written instrument — 
Kemmil v. Wilson, Case No. 7,685; Stevens v. 
Vancleve, Id. 13,412. 

Parol evidence not admissible to explain writ- 
ing unless its expressions are shown to be 
equivocal. — Auld v. Hepburn, Case No. 650. 

Where the terms of the instrument, in the 
light of all the circumstances, do not convey a 
clear meaning, parol evidence is admissible to 
show the meaning. — Goodyear v. Cary, Case No. 
5,562; Phelps v. Clasen, Id. 11,074; Hurliki's 
Adm'r v. Bacon, Id. 6,921. 

Instruments executed at same time with pow- 
er of attorney to sell, relating to the same sub- 
ject-matter, held admissible to elucidate meaning 
of latter.— Burckle v. The Tapperheten, Case 
No. 2,141. 

A receipt mav he explained by parol. — ^Butler 
V. The Arrow, Case No. 2,237; Maze v. Miller, 
Id. 9,362. 

Where the policy on the cargo was expressed 
to be on account of owner, parol evidence is 
admissible to show who were intended. — Catlett 
V. Pacific Ins. Co., Case No. 2,517. 

Where a policy refers to representations of 
the assured, and provides that it shall be void 
if they are untrue, evidence outside the policy is 
admissible to show what such representations 
were.— Clark v. Manufacturers' Ins. Co., Case 
No. 2,829. 

Where there is sufiicient on the face of nego- 
tiable paper to create a doubt to whom credit 
was given, parol evidence is admissible. — ^Dessau 
V. Bours, Case No. 3,825. 

Where the intent with which an indorsement 
was made is doubtful, it may be explained by 
parol.— Dibble v. Duncan, Case No. 3,880. 

Where the recitals tend to show interests of 
third persons in the contract, evidence is admis- 
sible to show that such persons are principals, 
and the contract is admissible in evidence in an 
action between them.— Somers v. Tayloe, Case 
No. 13,170. 

In the case of a contract to pay on the hap- 
pening of an event not clearly defined, parol 
evidence is admissible to show the fact. — Rut- 
land & B. R. Co. V. Crocker, Case No. 12,176. 

The rent rolls and hooks of the lord proprie- 
tors of Maryland may be explained by parol.— 
Contee v. Godfrey, Case No. 3,140. 

Where the oflacer does not state his ofiScial 
character, the omission may be supplied by proof 
at the trial.— Bank of United States v. Bennmg, 
Case No. 908; Rhoades v. Selin, Id. 11,740. 

Where the language is susceptible of more 
than one meaning, and it is uncertain which the 
Ijaities intended, parol evidence is admissible to 
show the surrounding circumstances.— Phelps v. 
Clasen, Case No. 11,074. 

Parol evidence is not admissible to show the 
meaning given by the parties to certain words in 
a written instrument which is free from am- 
biguity.— Kemble V. Lull, Case No. 7,683. 

Where the language of an instrument is ap- 
plicable to several persons, or to several species 
of goods, parol evidence is admissible of extrin- 
sic circumstances tending to show what persons 
or what things were intended.— Peisch v. Dick- 
son, Case No. 10,911. 

Evidence is admissible to show that a cashier, 
in taking a note runnitrg to himself as "cashier," 
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was acting as an agent of a certain bank. — 
Banl£ of Ne-n*bury v. Baldwin, Case No. 892. 

Conversations between parties, at the time of 
mailing a contract, are competent evidence to 
show the sense which they attached to a particu- 
lar term used in the contract, — Gray v. Harper, 
Case No. 5,716. 

Neither the testimony of witnesses .in general 
nor of experts is admissible to prove the con- 
struction of a written instrument; but such 
testimony is admissible to explain terms of art, 
etc., and to acquaint the court with the circum- 
stances under which the writing was made. — 
Day V. Stellman, Case No. 3,690. 

The surveyor's remarks on the plat beyond the 
objects which, in the discharge of his duty, he 
must ascertain, are not admissible to show the 
boundary.— Ellicott v. Pearl, Case No. 4,386. 

The officer before whom a deed was acknowl- 
edged will be allowed to explain whetlier an 
amount received at the time the deed was exe- 
cuted was a part of the consideration named 
tlierein.— Somerville y. Lee, Case No. 13,172. 

IX. OPINION EVTDENCE. 

§ 75. Gonclnsxons aaad opinions of wit- 
nesses in general. 

The belief of u witness, together with the 
facts upon which it is founded, is admissible.— 
Bank of Columbia v. McKenny, Case No. 874: 
Wilson v. McCIean, Id. 17,819. 

The party need not prove the source of knowl- 
edge of his witness who swears positively to 
handwriting.-^Goodhue v. Bartlett, Case No. 5,- 
538. 

A person who had seen the alleged author of 
a writing write but once, and had no other 
means of knowing his handwriting, lield not a 
competent witness to prove his handwriting. — 
United States v. Crow, Case No. 14,895. 

Evidence to prove handwriting commented on 
in charge to jury. — Murati v. Luciani, Case No. 
9,936. 

The private opinion, of a witness as to the 
fraud or fairness of plaintiff's conduct, derived 
from facts which appeared before the witness 
as an arbitrator, is not admissible. — Zantzinger 
V. Weightman, Case No. 18,202. 

§76. SuTiject of expert testimony and 
competency of experts. 

Expert testimony is not admissible to prove 
that a rule of navigation does not exist in a 
particular locality. — ^The Clement, Case No. 2.- 
879. 

Witnesses experienced in the special business 
of ferriage without New York City may testify 
as to the value of use of ferry-boat in such wa- 
ters.~The Cayuga, Case No. 2,537. 

Witnesses acquainted with the mode of ac- 
counting of the treasury department cannot be 
called to give their opinion as to the effect of 
particular charges.— United States v. Willard, 
Case No. 16,698. 

§77. ImpeacJxment of experts. 

The foundation for testimony to impeach an 
expert called to testify as to the process of 
manufacture, quality, etc., . of certain fabrics 
may be laid by asking his opinion as to samples 
of other fabrics shown him. — G-reenleaf v. Good- 
rich, Case No. 5,778. 

§ 78. Comparison of handwriting. 

Comparison of handwriting is admissible in 
evidence.— Dunlop v. Silver, Case No. 4,169; 
United States v. Darnaud, Id. 14,918; Hopkins 
V. Simmons, Id. 6,691; Reid v. Hodgson, Id. 
11,667. 

Handwriting cannot be proved by comparison 
before the jury.— Macubbin y. Lovell, Case No. 
8.928. 



The handwriting of a party cannot be proved 
by a comparison with the signature on a docu- 
ment filed in the case, whose execution is not 
proved.— Shannon y. Fox, Case No. 12,706. 

Handwriting cannot be proved by comparing 
the paper in dispute with other papers acknowl- 
edged to be genuine.— Turner v. Eosall, Case 
No. 14,255. 

Comparison of handwriting is evidence to 
prove the publication of a libel.— Brooke v. Pay- 
ton, Case No. 1,933. 

A witness testifying as to. the handwriting 
must have seen the writing which the one in 
question resembles, and must come to a conclu- 
sion in his own mind.— United States v. Dowdeu, 
Case No. 14,990a. 

One who has often seen a person write is com- 
petent to compare the writing in question with 
the genuine handwriting, and to state his belief 
arising from both sources.— United States v. 
Lamed, Case No, 15,565, 

A witness is not competent to testify as to 
handwriting who has only seen for a few min- 
utes papers acknowledged by defendant to be in 
his handwriting.— United States v. Johnson, Case 
No. 15,484. 

The signatures of officers of a bank may be 
proved by persons who are conversant with the 
bank bills, though they have never seen such 
officers write.— United States y, Holtsclaw, Case 
No. 15,384. 

Standard specimens of defendant's handwrit- 
ing being in evidence, an expert may point out 
features therein identical with those displayed 
in the writing in question.- United States v. 
Chamberlain, Case No. 14,778. 

The knowledge of an expert in handwriting 
cannot be tested by placing before him irrelevant 
papers for the mere purpose of contradicting 
his testimony as to the handwriting thereon.— 
United States v. Chamberlain, Case No. 14,778. 

The jury may compare the handwriting of 
documents properly in evidence, and proved to 
have been written by defendant, with the hand- 
writing of the papers in dispute, to prove tiieir 
authorship.— United States v. Chamberlain, Case 
No. 14,778. 

§79. Effect of opinion evidence. 

Expert testimony is to be considered like any 
other testimony.— Carter v. Baker, Case No. 2,- 

Mere opinions of nhysieians that ill health 
subsequent to an injury was caused by it are 
to be received with caution.— Nichols y, Bruns- 
wick, Case No. 10,238. 

Where the testimony in a case is mere matter 
of opinion, the jury cannot decide according to 
the number of witnesses alone, but must con- 
sider their intelligence, and the manner in 
which they testify.— Cochrane y, Swartout, Case 
No.. 2,928. 

The jury are not bound by the opinions of ex- 
perts, but may follow their own judgment.— 
Whipple V. Baldwin Mfg. Co., Case No. 17,514. 

The ability of the expert, his knowledge of 
the art, his impartiality, and his fairness of 
expression, as well as the reasons assigned, are 
to be taken into view in considering his opinion. 
— Johnson y. Boot, Case No. 7,411. 

X. EVIDENCE AT FORMER. TRIAL OR 
IN OTHER PROCEEDING. 

§ 80. Evidence of deceased witness. 

Evidence of deceased witness' testimony at 
former trial must be of his very words. — Ben- 
nett V. Adams, Case No.- 1,316; United States 
V. Wood, Id. 16,756. CONTRA, see United 
States y. White, Case No. 16,679. 
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What a witness since deceased swore to at a 
former trial may be proved by a person present 
thereat.— United States v. Wood, Case No. Ib,- 
756. 

§ 81. Deposition. . 

No one can take the benefit of depositions wbo 
would not have been prejudiced by them had 
they been otherwise.— Boudereau v. Montgom- 
ery, Case No. 1,694. 

The deposition of a party in anotlier cause is 
admissible to contradict his oral evidence, or 
as an admission.— Lastrapes v. Blanc, Case ao. 
8,100. 

Depositions taken in another suit for freedom 
of a slave, by one of the same family, are in- 
admissible, as hearsay, in relation to the com- 
mon ancestor.— Humphries v. Tench, Case No. 
6,873. 

In a suit for collision by the master of a ves- 
sel in behalf of the cargo owners, libelant can- 
not read in evidence a deposition taken m be- 
half of the owners of the vessel in a suit by 
them for the same collision.— The John H. btar- 
in, Case No. 7,351. 

§ 82. Admissions npoii demurrer in otB.- 
er proceeding. 

A demurrer whereby a certain fact is consid- 
ered in law as admitted is not evidence of the 
fact in another cause between the same par- 
ties.— Auld V. Hepburn, Cases Nos. 630. 651. 

§ 83. Bet-ween -ro-liat parties evidence ad- 
missible. 

Testimony of a witness taken in a former suit, 
for the same cause of action between the same 
parties, discontinued, Jield not admissible.— 
Brewer v. Caldwell, Case No. 1,848. 

The record of a trial and verdict against plain- 
tiff in a suit by him against another cannot be 
given in evidence by another defendant.— Hurst 
V. ilcNeil, Case No. 6,936. 

The record in a suit between the borrower and 
the lender for the loss of securities deposited as 
collateral is not evidence to prove the liability 
for negligence of the agent of the lender from 
whom they were stolen.— Second Nat, Bank v. 
Ocean Nat. Bank, Case No. 12,602. 

The rec<*rd in other suits between defendant 
and other plaintiffs cannot be read in evidence 
by plaintiff.— Bank of Alexandria v. Mandeville, 
Case No. 851. 

XI. W^EIGHT AMD SUPFICIENCY. 

See, also, ante, §§ 26, 38, 79- 

§84. H'egative and positive testimony. 

Positive testimony is of greater weight than 
negative testimony.— Abbe v. Rood, Case No. 6; 
Colt V. Same, Id. 3,031; Cornell v. Hyatt, Id. 
3,237; Risley v. Indianapolis, B. & W. By. Co., 
Id. 11,859. 

But such evidence is of greater weight only 
when it can be reconciled with the negative 
without violence or restraint.- Cornell v. Hyatt, 
Case No. 3,237. 

The rule as to comparative weight of positive 
and negative testimony does not apply where 
witnesses testify th^t a certain fact was noto- 
rious in a certain vicinity, while others residing 
there testify that they had no knowledge of it. 
—Liggett V. Marshall, Case No. 8,342. 

Circumstantial evidence tending to raise 
doubts as to the time of invention is overcome 
by positive testimony fixing the time definitely. 
— Cundell v. Parkhurst, Case No. 3,477. 

§ 85. Tlncontroverted evidence. 

All doubts are resolved against a party who 
stands by and makes no denial when testimony 
of a damaging nature is given.— United States 
V, Chaffee, Case No. 14,774. 



A claimant in admiralty who is present m 
court, and does not deny facts v/ithin his knowl- 
edge which are sworn to by the witnesses, con- 
fesses their truth.— The Silver Moon, Case No. 
12,856. 

§ 86. Documentary and oral evidence. 

The testimony of the master of a foreign ves- 
sel that he discharged a seaman, will not pre- 
vail in a suit for wages against his official re- 
port that the seaman deserted.— The Infanta, 
Case No. 7,030. 

The delivery books of a cargo showing the 
order in which the goods were unladen is enti- 
tled to greater weight than the testimony of the 
crew.— Uado v. The Tritone, Case No. 8,427. 

Testimony of persons who have witnessed 
' dawn and sunset at the place and season in* 
volved in the issue, together with that of eye- 
witnesses to the facts in dispute, outweighs the 
received opinions of geographers and navigators 
as to the time of such phenomena and the dura- 
tion of twilight.— Fletcher v. The Cubana, Case 
No. 4,863. 

The certificate of a public officer, of acts done 
in the execution of his duty, will not be im- 
peached by the evidence of a single witness. — 
Brown v. Galloway, Case No. 2,006. 

§ 87. Preponderance of evidence. 

The greater number of witnesses should pre- 
vail where there is no method of testing the 
facts except their statement, and other things 
are equal.— Crawford v. The Buffalo, Case No. 
3,365a; The Napoleon, Id. 10,015. 

Where, in a dispute as to wages of seamen, 
the master fails to call available witnesses to 
support his testimony, the question will be de- 
termined by the greater number of witnesses. — 
The Dolphin, Case No. 3,972. 

A witness supported by his previous deposi- 
tion, though not on file, will be believed, rather 
than one whose previous deposition does not 
support his testimony.— Hall v. The Buffalo, 
Case No. 5,927. 

§ 88. Testimony of interested persons. 

Admissions, such as might be considered the 
natural effusions of mortified pride or vanity, 
though clear and distinct against a party's in- 
terest, are entitled to but little weight as evi- 
dence against him.— Nachtrieb v. The Harmony 
Settlement, Case No. 10,003. 

The testimony of the clerk of respondent will 
overcome that of libelant testifying for him- 
self.— Leaning T. Standish, Case No. 8,161. 

The testimony of the libelants in admiralty, 
the one for the other, ought to be narrowly scru- 
tinized and received with caution. — Graham v. 
Hoskins, Case No. 5,669. 

Testimony of a party relative to his own con- 
duct and knowledge is the best evidence, and 
the withholding of it awakens suspicion in re- 
gard to evidence less esplicit and satisfactory. — 
The Silver Moon, Case No. 12,856. 

§ 89. Means of knowledge o£ witness. 

Where all the witnesses are equally trustwor- 
thy the court is governed more by their means 
of knowledge than the number.— Taylor v. Har- 
wood. Case No. 13,794. 



A direct conflict between equally credible wit- 
nesses must be resolved in favor of the one 
having best opportunity to know the facts.— 
Abbe V. Rood, Case No. 6; Ayer v. The Glau- 
cus. Id. 683. 

The testimony of the crew of a vessel as to 
their own health will control as against that of 
persons experienced in the trade in question as 
to its effect upon seamen.— The Gentleman, Case 
No. 5,323. 

§ 90. Conduct of witness. 

The manner and demeanor of witnesses in giv- 
ing testimony will be considered where they 
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conflict in tlieir statements.^Dickeiison v. The 
Gore, Case No. 3,893. 

5 91, Contradictory evidence. 

To determine the truth from contradictory 
statements, the court will consider which state- 
ment is the more probable, aided by such cor- 
roborative evidence as there may be. — ^Jordan v. 
Eaton, Case SSfo. 7,520. 

In the case of contradictory oaths of a party, 
the one will be taken as true which bears most 
strongly against himself.— Farrell v. Campbell, 
Case No. 4,681. 

EXAMINATION. 

In bankruptcy, see "Bankruptcy," §§ 316-336. 
Of person accused of crime, see "Criminal Law," 

§ 38. 
Of witnesses in general, see "Witnesses," §§ 59- 

69. 

EXCEPTIONS. 

In admiralty, see "Admiralty," § 84. 

In deeds, see "Deeds," § 12. 

To jurisdiction, see "Courts," § 62. 

To pleadings, see "Equity," § 75. 

To report of- commissioner in admiralty, see "Ad- 
miralty." § 104. 

of master in chancery, see "Equity," §§ 115- 

117. 

of referee, see "Reference," § 7. 

EXCEPTIONS, BILL OF. 

§ 1, What constitutes. § 2, Form. § 3, Contents. 
§ 4, Seal. § 5, Allowance and signing in general. 
^ 6, Time of allowance, signing and filing. 

Necessity for purposes of review, see "Appeal 

and Error," §§ 9, 20. 
On motion for new trial, see "New Trial," § 20. 
Taking exceptions at trial, see "Trial," § 20. 

^ 1. What constitutes. 

A statement signed by the judge as to the 
facts and rulings is not a bill of exceptions, 
unless it appears that the party actually except- 
ed and persisted therein. — United States v. Jar- 
vis, Case No. 15,469. 

§2. Form. 

The proper form for a, bill of exceptions is 
that in use under StaL Westm. II.. and not of 
a case saved by one jiidge for the whole court. — 
United States v. Jarvis, Case No. 15,469. 

§ 3. Contents. 

Only so much of the evidence as may be nec- 
essary to present the legal questions raised 
should be embodied in the bill of exceptions. — 
Locke V. United States, Case No. 8,442. 

§4. Seal. 

The 'seal to a statement verifying all the pa- 
pers sent up may be sufficient, though not in 
the usual place for a bill of exceptions.— United 
States V. Jarvis, Case No. 15,469. 

§ 5. Allovrance and signing in general. 

Motion for allowance of bill of exceptions in 
a patent case will be granted by the circuit 
court, except where important and doubtful 
points arise on construction of the patent law. 
—Allen V. Blunt, Case No, 217. 

The court will not sign a bill of exceptions 
purporting to contain all the evidence, when the 
parties do not agree that this is so, and the 
judge is not satisfied of it.— Lyles v. Alexandria, 
Case No. 8,624. 

§ 6. Time for allowance, signing, and fil- 
ing. 

Bill of exceptions not allowed after lapse of 
2^2 years, where writ of error was pending in 



the supreme court— Herbert v. Butler, Case No. 
6,397. [^ 

Order for leave to make a bill of exceptions 
was granted two years after the trial, where 
plaintiff had made a ease by direction of the 
trial judge.— Edote v. Silsby, Case No. 4,917. 

The .court will not seal a bill of exceptions 
presented two years after the trial, unless satis- 
fied that there was error in the instructions 
given to the jury.— Greenway v. Gaither, Case 
No. 5,788. 

The rule stated as to when a bill of exceptions 
may be signed and filed, and as to the circum- 
stances under which a judgment will be vacated 
for the purpose of allowing a bill of exceptions 
which was not signed at the proper term to be 
subsequently signed and filed.— Eagle Mfg. Co. 
V. Draper, Case No. 4,231. 

Exceptions to be incoi-porated in a bill should 
be so taken and notified at tlie trial. If this is 
done, the court may allow them to be subse- 
quently reduced to form and filed nunc pro tunc. 
— Nicoll V. American Ins. Co., Case No. 10,259. 

EXCHANGE OF PROPERTY. 

By bankrupt, see "Bankruptcy," §§ 69, 231. 

§ 1. Construction of contract. 

Construction of contract for the exchange of 
barges at such time as it can be made "with- 
out injury or loss to either party."— Scott v. The 
Dick Keyes, Case No. 12,528. 

EXCISE. 

Duties, see "Internal Revenue." 
Regulation of traflSc in intoxicating liquors, see 
'Intoxicating Liquors." 

EXCUSABLE HOWIICIDE. 

See "Homicide," § 4. 

EXECUTION. 

§ 1, Property subject to execution. 8 2, Time of 
issuance and performance of conditions preliminary 
thereto. § 3, Requisites of writ— Name of defendant. 

§ 4, Execution against joint defendants, § 5, 

Collateral attack. § 6, Alias and pluries writs. 

§ 7, Lien and priorities. § 8, Levy. § 9, Porthcom- 
ing bond. § 10, Stay of execution. § 11, Quashing or 
vacating writ. § 12, Injunction. § 13, Claims by 
third parties. § 14, Sale, manner and validity. § 15, 
Vacating or setting aside sale. § 16, Resale. § 17, 
Title- and rights of "purchasers or tenant by elegit, 
§ 18, Redemption. § 19, Conveyance to purchaser. 
§ 20, Proceeds. § 21. Return. § 22, Payment and dls- 
charge-:-Set.ofE of executions. § 23, Supplementary 
proceedings. § 24, Execution against the person— In 

general. § 25, Discharge of prisoner. § 26, 

Bonds. § 27, Wrongful execution. 

See, also, "Attachments"; "Garnishment"; "Ju- 
dicial Sales." 

Exemptions, see "Exemptions"; "Homestead." 

Issue of, see "Justices of the Peace," § 11. 

Liability of officer, see "Sheriffs and Consta- 
bles," § 3. 

Suffering or procuring property to be taken on 
execution, see "Bankruptcy," §§ 243-245. 

In actions by or against varUoular classes of 
parties. 
See "Banks and Banking," § 14; "Corpora- 
tions," § 59; "Executors and Administrators," 
§ 53; "Partnership," § 39. 

In particular actions or proceedings. 
In admiralty, see "Admiralty," §§ 108-110, 120. 
In equity, see "Equity," § 126. 
On appeal, see "Admiralty," § 120. 
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§ 1. Property snliject to esecntion. 

See, also, "Bankruptcy," § 535. 

An equity is not subject to execution.— Iienox 
V. Noti-ebe. Case No. 8,246e. 

A mere equitable interest in land is not sub- 
ject to attachment by way of execution in 
Maryland.— Sawyer v. Morte, Case No. 12,401. 

The equity of redemption is not subject to sale 
on execution.- Campbell v. McManus, Case No. 
2,364; Hill t. Smith, Id. 6,499; King v. Tus- 
cumbia, C. & D. R Co., Id. 7,808; Piatt v. 
Oliver, Id. 11,115; Van Ness v. Hyatt, Id. 16,- 
867. But see Chiekering v. Hatch, Case No. 
2,672; Coggswell v. Warren, Id. 2,958; Rus- 
sell V. Topping, Id. 12,163; Wilkins v. Wright, 
Id. 17,066. 

Money in the hands of defendant may be 
seized on execution and credited as a payment. 
—Reno V. Wilson, Case No. 11,700a. 

Money in the hands of a sheriff cannot be 
levied on nor applied to an execution against 
the plaintiff.— Reno v. Wilson, Case No. 11,700a. 

An officer leaving property levied on in the 
hands of the defendant subjects it to be seized 
upon bj' subsequent creditors of the defendant. 
—Fields V. Crawford, Case No. 18,296. 

The sheriff cannot levy a fi. fa. upon money 
in his hands made upon another fi. fa. — Fendall 
V. Turner, Case No, 4,727. 

The property of a seminary of learning which 
is under the control of state officers, and de- 
rived all its property from the public, cannot be 
taken in execution on a judgment recovered 
against it. — Featherman v. Louisiana State 
Seminary, Case No. 4,713. 

Goods in a bonded warehouse under the reve- 
nue laws are not subject to levy under an exe- 
cution against the owner.— In re Johnston, Case 

No. 7,424. 

Land held under a special warrant in Penn- 
sylvania may be levied upon under a fi. fa. and 
sold under a vend, ex.; but land held under an 
indescriptive warrant cannot be -so levied upon. 
—Lewis V. Meredith, Case No. 8,328. 

§ 2, Time o£ issuance and performance 
of conditions preliminary tliereto. 

An execution issued before the expiration of 
10 days from the judgment will be set aside on 
motion.— Bobyshall v. Oppenheimer, Case No. 
1,591. 

Execution is not void because issued prema- 
turely. If issued pending motion for new trial, 
the irregularity is cured on denial of the motion. 
— Dawson v. Daniel, Case No. 3,669. 

Under an agreement for judgment for the 
amount due on a promissory note, plaintiff must 
settle the amount due on notice to defendant 
before issuing execution. — Hancock v. Hillegas, 
Case No. 6,010. 

The fact that plaintiff failed to return certain 
securities taken for the debt will not prevent 
his proceeding with execution where the condi- 
tion on which they were given was not perform- 
ed by defendant.— Bleecker v. Bond, Case No. 
1,535. 

When the judgment is for a penalty to be re- 
leased on the payment of a smaller sum, that 
sum must be ascertained before the execution 
can be issued.— Fitzhugh v. Blake, Case No. 
4,840. 

Exemplification of records of Maryland and 
Virginia for purposes of obtaining executions 
under Act Feb. 27, 1801, § 13.-~Parrot v. Haber- 
sham, Case No. 10,771. 

No actual, formal entry of judgment, on any 
docket or other paper, need be made by either 
court or prothonotary to justify the issue of 
final process, as on a judgment.- Cromwell V. 
Bank of Pittsburg, Case No. 3,409. 



Under the California practice act, an execu- 
tion may be issued and executed as soon as the 
judgment is entered, and before the judgment 
roll is actually made up.— Galpin v. Page, Case 
No. 5,205. 

§ 3. Requisites of x^rrit— Name of defend- 
ant. 
Couit will not order it to be issued in other 
than the name appearing in the judgment, 
though through mistake of the clerk there is an 
obvious misnomer.— Bank of United States v. 
McKenney, Case No. 926. 

§ 4. — Execntion against joint defend- 
ants. 

An execution in the names of two plaintiffs 
after one is dead is defective.- Ex parte Kenne- 
dy, Case No. 7,698; Lane v. Beltzhoover, Id. 
8,047; Devlin v. Gibbs, Id. 3,842. 

Such execution is voidable, not void, and may 
be amended. — Lane v. Beltzhoover, Case No. 
8,047; Devlin v. Gibbs, Id. 3.842. But see Ex 
parte Kennedy, Case No. 7,698. 

§ 5. ^— Collateral attacfe. 

The signing of the vend. ex. by the deputy 
clerk, in his own name, held a mere irregularity, 
of which advantage could not be taken in a 
collateral proceeding. — Griswold v. Connolly, 
Case No. 5,833. 

§ 6. Alias and plnries ivrits. 

An alias execution may issue where personal 
property levied on is not sufficient, on sale, to 
satisfv the judgment. — Corning v. Burdiek, Case 
No. 3,246. 

The clerk has no authority to issue an alias 
fi. fa. under the same order on which the first 
was issued.— Smith v. Bank of Columbia, Case 
No. 13,01L 

An alias execution cannot be issued until the 
return of the first execution, except on proof 
that it is lost or destroyed. — Corning v, Burdiek, 
Case No. 3,246. 

A judgment assigned to one of the debtors- 
after execution has been returned unsatisfied 
will not support a second execution against the 
co-debtor's propertj^ — French v. Edwards, Case 
No. b,098. 

Plaintiff may take out a new execution after 
the expiration of a year and a day, where he 
has countermanded the original execution at 
defendant's request, or has been delayed by 
injunction. — Mimcaster v. Mason, Case No. 9,- 
920. 

An alias cap. ad resp. must he tested at the 
return of the original writ, and made returnable 
at the next ensuing term.— United States v. 
Parker, Case No. 15,992. 

The judgment creditor may have several writs 
of the same species running at the same time, 
or writs of different species issued in succession. 
—Dobbin v. Allegheny, Case No. 3,941. 

An alias fi. fa. or a new levy is not necessaiT 
where the first levy and inquisition are set aside 
bv the court.— Thompson v. Phillips, Case No. 
13,974. 

§ 7. Lien and priorities. 

See, also, "Bankruptcy," §§ 265-270. 

An execution is a lien on the debtor's property 
from the time it is delivered to the sheriff to be^ 
executed.— Bartlett v. Russell, Case No. 1,080; 
Bayard v. Bayard, Id. 1,129. 

The writs of execution from United States, 
courts, in states divided into more than one 
district, run all over the state.— Prevost v. Gor- 
rell. Cases Nos. 11,400, 11,402. 

The execution first delivered to the marshal 
must be first served. — Cunningham v. Offutt, 
Case No. 3,484. 

The writ first executed will take personal 
property without regard to their dates or the- 
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'^ime of delivery to the ofQcers, and the lien 
given by such delivery binds the goods against 
a voluntary transfer. — In re Tills, Case No. 14,- 
052. 

An execution delivered to the marshal will 
supersede one delivered to a constable snbse- 

Juently, but first levied.— Kiddle v. ilarshal of 
(istrict of Columbia, Case No. 11,808. 

A levy by a sheriff on personal property un- 
der a state judgment gives a prior lien over a 
subsequent levy made on the same property by 
the marshal. — ^Earl v. Eaymond, Case No. 4,243. 

As between two executions, — one in the hands 
of a constable, and the other in the hands of a 
sheriff,— the one first levied has the prior right. 
— In re Hughes, Case No. 6,843. 

A second execution levied during suspension by 
order of the creditor of the first execution takes 
precedence. — ^Berry v. Smith, Case No. 1.359. 

A fieri facias, received by the marshal before 
an attachment for rent not due, is entitled to 
priority, and must be first satisfied. — Stieber v. 
Hoye, Case No. 13,441. 

A stay of execution does not disturb the lien 
thereof.— LfOve v. Love, Case No, 8,549. 

An ofiicer of another state forfeits any lien 
he may have on property levied on, by allowing 
it to be taken out of the jurisdiction of the 
state.— Fields v. Crawford, Case No. 18.296. 

The lien of a fi. fa. ceases where it is returned 
without being levied upon the goods, and is not 
revived by the issuing of a subsequent fi. fa.— 
Cunningham v. Offutt, Case No. 3,484; Maul 
T. Scott, Id. 9,306. 

§8. levy. 

A sheriff who has made a valid levy on prop- 
erty subsequently wrongfully removed by an- 
other may take forcible possession of it, wher- 
ever he finds it. — ^Parrish v. Danford, Case No. 
10,770- 

The plaintiff has a right to enter the defend- 
ant's house with the constable, who has a fi. fa., 
to show the defendant's property, upon which 
to levy the execution,— Harrington v. McDuel, 
Case No, 6,108; United States v. Baker, Id. 
14,502. 

Notice of an assignment of chattels to a judg- 
ment creditor will not prevent a levy where pos- 
session -has never been taken. — ileeker v. "Wil- 
son, Case No, 9,392. 

A levy on a stock of goods seen through the 
transom, over the door, of the store, into which 
the sheriff was unable to gain an entrance, lield 
valid.— SlacDonald v, Moore, Case No, 8,763. 

Levy by sheriff, by a description of the debt- 
ors' lands indorsed on the writ, MIH sufficient. — 
Armstrong v. Rickey, Case No. 546. 

An attachment of all the right, title, and in- 
terest of the defendant in and to any lands in 
the county binds his right of redemption of 
mortgaged land, and not lie fee, and, if the exe- 
cution be extended on the land, the title dates 
only from the seizure on the execution. — Coggs- 
well V. Warren, Case No. 2,958. 

An execution is not levied so as to give a lien 
against purchasers or creditors if the property is 
parmitted to remain with the debtor.— Barnes v. 
Billington, Case No, 1,015, 

An execution coming to the hands of an offi- 
cer in possession of the debtor's' property un- 
der former executions, is not levied, ipso facto, 
by mere operation of law, — Scriba v. Deane, 
Case No, 12,559, 

In Georgia a writ of fi, fa. for taxes is sub- 
ject to the same rules as to its mode of execu- 
tion as writs issued on judgments in favor of 
private parties. — Georgia v. Atlantic & G. K. 
Co., Case No. 5,351. 

To make levy effectual, property seized should 
be specially designated in return or by reference 
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to a schedule accompanying it— Barnes v. Bil- 
lington, Case No, 1,015, 

A levy on land attached takes effect from date 
of the attachment, when the record shows that 
it is the same land, though the officer's return 
does not so state,^-Mattocks v. Farrington, Case 
No. 9,298. 

A levy on personal property, shown by the re- 
turn to be sufficient to pay l5ie debt, discharges 
defendant.— Campbell v. Pope, Case No. 2,365a. 

A writ of fi. fa. duly levied is a discharge of 
the debt, unless, by actual sale of lihe property, 
the value should appear to be insufficient to dis 
charge the debt. Until then no new execution 
can issue.— Smith v. Bank of Columbia, Case 
No. 13,011. 

The effect of a seizure is to change the prop- 
erty in the goods, and vest it in the sheriff.— 
Barnes v. Billington, Case No, 1,015. 

Levy by sheriff valid in state courts will be 
held valid in federal court in bankruptcy, — Arm- 
strong V. Kickey, Case No, 546. 

The withdrawal of a watchman by the levy- 
ing officer is no abandonment of the levy. — ^Daw- 
son V. Daniel, Case No. 3,669. 

A fi. fa. issued by order of the president of the 
Bank of Columbia, under section 14 of its char- 
ter, bound the lands and 'goods of the debtor 
from the time of its delivery to the marshal, 
if it bound them at all. — Smith v. Bank of Co- 
lumbia, Case No, 13,011, 

A vague levy on land may be rendered certain 
by an appraisement in which it is particularly 
described. — Sumner v. Moore, Case No. 13,610. 

A plaintiff has no right to countermand a fi. 
fa. after it has been executed. — Smith v. Bank 
of Columbia, Case No. 13,011. 

Levy may be made for whole amount of a 
judgment which is entered for a larger sum 
than the real debt, to be released on payment of 
the real debt and interest. — ^Allen v. Croghan, 
Case No. 220. 

A levy should have such certainty as to show 
to a subsequent purchaser on what the levy 
was made. It cannot be made certain as 
agAinst other creditors by parol evidence. — Gault 
V. Woodbridge, Case No. 5,275. 

An execution cannot be levied on an undivided 
part" of a mill and its appurtenances where tie 
debtor owns the entirety, although a mill priv- 
ilege is incapable of severance. — Gordon v. Lew- 
is, Case No. 5,612. 

A levy on one-half of a lot, without designat- 
ing which half, or of 100 acres in a section, is 
too indefinite to convey the title, — Gaiilt v. 
Woodbridge, Case No. 5,275. 

Under Act Mass. March 17, 1784, it is not 
necessary that the levy should be recorded in 
the registry of deeds within the time prescribed 
by the statute, as between the parties to the 
execution, nor that the certificate of appraise- 
ment should be made and signed by the apprais- 
ers.— United States V. Slade, Case No. 16,312. 

A defective levy being set aside on motion 
makes good a junior levy. — Gault v. Woodbridge, 
Case No. 5,275. 

§ 9. Forthcoaning lion'd. 

Recitals in forthcoming bond. — Ambler v. Mc- 
Mechen, Case No. 273. 

A forthcoming bond, given by mistake for 
less than the judgment^ may, on plaintiff's mo- 
tion, be quashed on paymg costs of the motion. — 
Stevens v. Lloyd, Case No, 13,403. 

A forthcoming bond, made payable to the 
creditor on a levy of a fi. fa., after his death, 
will support a judgment on motion by the ad- 
ministrator. — Entwisle v. Bussard, Case No, 4,- 
503. 
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In an action on a forthcoming bond, a mistalce 
in calculating marshal's fees may be cured by 
a release, and judgment rendered for true sum. — 
Ambler v. M.eMechen, Case No. 273. 

§ 10. Stay of esecution. 

See, also, "Eb'eetment," § 18. 

Where proceedings on execution from a state 
court are stayed under Code Ga. § 3669, the 
property is subject to execution from the fed- 
eral court, or to possession by its receiver. — 
Georgia v. Atlantic & G. R. Co., Case No. 5,851. 

Execution will be enforced where terms on 
which it was suspended under consent decree 
not complied with. — ^Anderson v. Jacksonville, P. 
& M..R. Co., Case No. 858. 

A motion for new trial, or in arrest of judg- 
ment, is a waiver of a stay agreed upon by the 
parties.— Brent v. Coyle, Case No. 1,838. 

A rul3 to show cause why execution should 
not be stayed on a ground that defendant is en- 
titled to further credit will not be granted ex- 
cept upon aflSdavit stating the precise credits 
and their nature.— United States v. Wells, Case 
No. 16,664. 

§ 11. Qnasliiiig or vacating -writ. 

The court will quash an execution upon a su- 
persedeas judgment, and also the supersedeas 
judgment itself, if it does not truly recite the 
original judgment.— McSherry v. Queen, Case 
No. 8,926. 

An execution issued on a judgment which does 
not authorize it may be quashed on motion, and 
the money made thereon ordered to be refunded, 
except where there is only a clerical mistake, in 
which case the execution will be corrected. — 
Murphy v. Lewis, Case No. 9,950a. 

If execution issue before the end of the term 
in which the judgment was rendered, it may be 
quashed on motion, and the judgment rescinded. 
— Sharpless v. Robinson, Case No. 12,713. 

An execution upon an exemplification from 
Maryland against a person not resident nor hav- 
ing properly within the District of Columbia will 
be quashed on motion. — Sherrard v. Ponsonby, 
Case No. 12,772. 

A fi. fa. issued after the death of defendant, 
but bearing teste before his death, will not be 
quashed.— Kane v. Love, Case No. 7,608. 

A defective forthcoming bond will, at plain- 
tiff's request, be quashed, as well as the execu- 
tion upon which it was founded.— Sutton t. 
Mandeville, Case No. 13,649. 

An execution cannot be quashed at one term 
when not returnable until the next term. — Lin- 
thecum v. Jones, Case No. 8,376. 

Where a decree is satisfied, the execution 
thereon will be arrested on motion, without a 
new bill.— Molyneaux v. Marsh, Case No. 9,703. 

§ 12. JjijunctiMi. 

See, also, "Bankruptcy," § 285. 

A bill will not lie to restrain an execution 
issued on a judgment at law, on grounds whidi 
might have been urged as a defense at law. — 
New Orleans v. Morris, Case No. 10,182. 

A court of equity will enjoin the levy of an 
execution against one partner, on property of 
the firm, in which he has no interest which can 
pass by a sale, though the bill does not pray 
for a dissolution. — Cropper v. Coburn, Case No. 
3,416. 

A sale of property under execution will not be 
enjoined where it is averred that no legal injury 
will result to the execution debtor from such 
sale.— Chafee v. Coggshall, Case No. 2,571a. 

A sale of the property of A. on an execution 
against B. will be restrained, notwithstanding 
the owner has a remedy by trespass against the 
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sheriff, or by action on an indemnity 
given.— Daly v. Sheriff, Case No. 3,553. 

When the personal proijerty of an institution 
of learning in Louisiana is levied on, it is not 
necessary to file a bill in equity to restrain the 
sale. It may be done by intervention and third 
opposition, — ^Featherman y, Louisiana State 
Seminary, Case No. 4,713. 

An injunction might also be granted against 
levying the execution on articles improperly at- 
tached, when not good against the execution it- 
self.— Sawyer V. Gill, Case No. 12,899. 

§13. Claims by tkird parties. 

Parties claiming a superior lien on property 
levied upon by a marshal may proceed by inter- 
vention, and ask judgment agamst the debtor. — 
Bank v. Labitut, Case No. 842. 

A person whose property is levied upon by a 
United States marshal, under execution against 
another, cannot resort to a local law which 
provides for equitable relief, but must file his 
bill in equity. — Hall v. Tahoola River Mln. Co., 
Case No. 5,955. 

§ 14. Sale, manner and validity* 

See, also, "Bankruptcy," § 283. 

Act Ark. Dec. 23, 1840, to regulate the sale of 
property on execution, and known as the "Val- 
uation Law," is constitutional, and its provisions 
must be followed in executing the final process 
of the district court in the state. — United States 
T. Conway, Case No. 14,849. 

In Missouri the power to sell continues after 
the return date as to land duly levied upon. — 
Webster v. Woolbridge, Case No. 17,340. 

In Pennsylvania the death of either of the 
parties after a fi. fa. issued does not prevent 
the vend. ex. from issuing immediately upon the 
return of the fi. fa. A sci. fa. is not necessary. 
— Bleecker v. Bond, Case No. 1,535. 

The death of defendant after the levy does 
not affect the power of the sheriff to sell; other- 
wise in the case of a death before levy. — Sumner 
V. Moore, Case No. 13,610. 

Land must be sold on execution under the 
law in force at the time the contract was en- 
tered into.— Rue v. Decker, Case No. 12,112. 

Personal notice of the time and place of sale 
of land must be given by the sheriff, under Act 
Pa. 1705, c. 153, § 4.— Hurst v. Rodney, Case 
No. 6,938. 

A sale which is void for want of notice to 
the judgment debtor is not protected by the 
prescription of five years provided for by Rev. 
Code La. § 2809.— Kimball v. Taylor, Case No. 
7.775. 

Seizure and sale by a sheriff of property in 
New Orleans belonging to a judgment debtor, 
who had been expelled by the United States 
military authorities, and carried within the Con- 
federate lines, notice being served upon a cura- 
tor ad hoe appointed by the court, held void un- 
der the Louisiana Code.— Kimball v. Taylor, 
Case No. 7,775. 

A railroad cannot be cut up into parcels and 
sold piecemeal on execution. — Georgia v. Atlan- 
tic & G. R. Co., Case No. 5,351. 

A sale under an execution issued upon a judg 
ment in an action in which the land sold had 
not been attached, and where there was _ no 
service upon the defendant except by publica- 
tion, is void, — ^Morton v. Root, Case No. 9,866; 
Same v. Smith, Id. 9,867. 

A sale of lands under an execution issued up- 
on a judgment which has been fully paid is void. 
—Lee V. Rogers, Case No. 8,201. 

A levy upon land, which is not sold for want 
of bidders, does not render void a subsequent 
sale of other land on another execution on the 
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same judgment.— Morton v. Smith, Case No. 9,- 
S67. 

§ 15. Vacating or setting aside sale. 

A person having title to land will not he preju- 
diced by a sale on process in a suit in which he 
"was not a party, and he cannot move to set aside 
the sale.— GlasseU's Adm'r v. Wilson's Adm'r, 
•Case No. 5,477. 

An agreement to prevent a sacrifice of prop- 
erty, under which it is bid ofE for its full value, 
is no ground of setting aside the sale.— Thames 
T. Miller, Case No. 13,860. 

Inadequacy of consideration is no objection 
to a sale under an execution, if legally and 
fairlv made.— Cooper v. Galbraith, Case No. 
3,193. 

A sale for a grossly inadequate consideration 
-will be set aside where the attorney prepared 
the writ for the derk, taxed the costs, prepared 
the advertisement, directed a large quantity of 
land to be levied on, and himself became the 
purchaser.— Surget v. Byers, Case No. 13,629. 

A sale made under an erroneous description 
of the premises will be set aside. — McPherson v. 
Foster, Case No. 8,921. 

A marshal's sale on execution of land in 
which defendant had no interest will be set 
jiside on motion of the purchaser, who was de- 
■ceived or misinformed, where the sale has not 
been completed;— Rocksell v. Allen, Case No. 
11,983. 

A sale by a marshal after his removal from 
office under a levy made before such removal 
will be set aside, though the marshal had no 
notice of his removal. — Overton v. Gorham, 
Case No. 10,626. 

A levy and sale of lands under a pluries execu- 
tion, while a prior levy under the same judg- 
ment is undisposed of, instead of issuing a 
venditioni exponas, is a mere irregularity, which 
can only be taken advantage of in apt time. — 
Kerr v. South Park Com'rs, Case No. 7,733. 

§ 16. Kesale. 

■ Where the purchaser at the sale refuses to 
comply with its terms, the marshal should again 
oifer the property for sale if he has time to do 
Ro, and, if not, by a proper return, enable plain- 
tiff to take out an alias vend, ex.— Wortman v. 
Conyngham, Case No. 18,056. 

§ 17. Title and rights^ of purchasers,, or 
tenant "by elegit. 

A purchaser at a sale under judgment and 
execution takes only the right of the debtor at 
the time of the judgment. — Georgetown v. 
Smith, Case No. 5,347. 

A sale on execution of a partner's interest in 
the firm passes only the debtor's interest in the 
chattels actually seized on the execution. — 
Moore v. ■ Rosenberger, Case No. 9,774. 

In Pennsylvania, a sale by a sheriff under a 
judgment in the state court passes a title to 
the purchaser discharged from a prior judgment 
in the federal court, either against defendant, 
as whose property it was sold, or against any 
persons from whom it was conveyed to defend- 
ant. — ^Thompson v. Phillips, Case No. 13,974. 

The interest of persons to whom land was 
conveyed as trustees of an unincorporated as- 
sociation will pass, on execution sale, under a 
judgment for a debt of the association, recovered 
in an action against all the members, including 
such trustees. — ^French v. Edwards, Case No. 
5,098. 

The title under a sheriff's deed, although such 
deed does not convey a title until recorded, re- 
lates back to the time when the deed was made. 
—Wallace v. Lawrence, Case No. 17,101. 

Execution issued on a dormant judgment is 
irregular, but a title acquired under a sale 



thereon is good.— Sumner v. Moore, Case No. 
13,610. 

The title of the purchaser at a sheriff's sale 
cannot be affected by irregularities in the pro- 
ceedings, unless they are such as to render the 
proceedings absolutely void. — Sumner v. Moore, 
Case No. 13,610. 

After six years' possession under a sheriff's 
deed made in good faith, and for a valuable 
consideration, objections to the process and its 
execution are not available. (Act Pa. March 
26, 1785.).— Morrell v. Craefe, Case No. 9,819. 

A purchaser at execution sale is entitled to 
show that a prior deed by the debtor was fraud- 
ulent, as against the execution creditor. — Middle- 
ton V. Sinclair, Case No. 9,534. 

The title acquired on a sheriff's sale is con- 
clusive ifi ejectment against the defendant in 
exeeutioh and those claiming under him. — Coop- 
er V. Galbraith, Case No. 3,193. 

Execution of the writ and the rights of the 
tenant by elegit secured thereunder. — Ronald v. 
Barkley, Case No. 12,031. 

§18. Kedemption. 

Junior judgment creditor will, in equity, be 
allowed to redeem, even after the statutory 
period of redemption has expired. — ^Howard v. 
MUwaukee & St. P. Ry. Co., Case No. 6,761. 

Redemption is complete on acceptance by 
sheriff of draft for amount, though it is not col- 
lected until after expiration of time.— Buford v. 
Henzier, Case No. 2,114. 

A release to a purchaser at a marshal's sale 
by the judgment debtor, who holds the estate 
both by mortgage and by a distinct conveyance, 
conveys both titles.— Dexter v. Harris, Case No. 
3,862. 

§ 19. Conveyance to pureliaser. 

The deed of the auditors (in Ohio) may be 
made to the purchaser at the sale, or to his 
order.— Bank of United States v. Voorhees, 
Case No. 939. 

The acknowledgment of a sheriff's or mar- 
shal's deed held a judicial act, which would -cure 
all defects in process or its execution which 
the count had power to remedy by their order. — 
Thompson v. Phillips, Case No. 13,974. 

Where a sheriffs deed is certain, it cannot be 
avoided collaterally by a defect in the levy. — 
Sumner v. Moore, Case No. 13,610. 

§20. Proceeds. 

Where land is sold under execution upon a 
judgment of the federal circuit court, such court 
will not, upon a motion to that effect, appropri- 
ate the proceeds to an older judgment of a state 
court— Whitely v. Riddick, Case No. 17,567. 

The court will not interfere, in a summary 
way, to distribute money, the proceeds of an 
execution, or decide on the rights of those who 
claim it, unless the money be paid into court. 
—Wortman v. Conyngham, Case No. 18,056. 

After the marshal is commanded by the writ 
to bring the proceeds of a sale into court, he 
may pay it to the plaintiff on the execution, on 
his responsibility, for the right of the plaintiff 
to receive it. — ^Wortman v. Conyngham, Case 
No. 18,056. 

A marshal will not be required to pay into 
court the proceeds of a sale of property claimed 
by a third person pending suit against him 
therefor, in the absence of collusion or dan- 
ger of loss. — Day v. Emerson, Case No. 3,677. 

In the case of judgment liens arising at dif- 
ferent times, held, tliat the proceeds of the 
property were first chargeable with all the costs 
incurred by the judgment creditors. — Scriba v. 
Deane, Case No. 12,559. 

Where a judgment is assigned as security for 
a less amount than its face, the debts will be 
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paid out of the first proceeds.— Varnum v. Mil- 
ford, Case No. 16,891. 

A person purchasing property on judicial sale 
under a judgment assigned as security "will be 
compelled to pay the money to the assignee. — 
Varnum v. Milford, Case No. 16,891. 

The judgment creditor in the federal court is 
entitled to the proceeds of a sale by a marshal 
under his execution, though the judgment, exe- 
cution, and levy were subsequent to a judg- 
ment, execution, and levy of process from the 
state court.— In re Jordan, Case No. 7,513. 

Motion allowed to take money out of court 
levied to satisfy a judgment, to pay a prior 
judgment.— Azcarati v. Fitzsimmons, Case No. 
690. 

One having the legal title to land, h"alf of 
which in equity belongs to another, cannot 
have a debt against the latter satisfied out of 
the land in preference of other creditors. — ^Moore 
v. Searcy, Case No. 9,774a. 

§21. Return. 

See, also, "Creditors' Suit," § 6. 

Marshal is not bound to hold execution for full 
sixty days.— Bassett t. Orr, Case No. 1,095. 

Sufficiency of return to show no property on 
which to levy. — Goshorn v. Alexander, Case No. 
5,630. 

The return to the execution nulla bona need 
not state that the ofBcer made search for prop- 
erty.— Suydam V. Beals, Case No. 13,653. 

The return of the officer stating that the ap- 
praisers who acted in making a levy on real 
estate were disinterested is conclusive. — Mat- 
tocks V. Farrington, Case No. 9,298. 

An extent under Act Mass. March 17, 1784, 
upon real estate, is not good unless it appear 
by the return that all the appraisers are sworn, 
nor unless all the appraisers concur in the ap- 
praisement—United States V. Slade, Case No. 
16,312. 

Under the Maine statutes, the return of the 
officer that the land levied on cannot be divided 
without damage is conclusive on parties and 
privies. — Mattocks v. Farrington, Case No. 9,- 
298. 

If an officer's return can be fairly construed 
so as to be sufficient in law, it is the duty of 
the court so to construe it. — Coggswell v. War- 
ren, Case No. 2.958. 

The marshal makes his return to process at 
his peril. The court will not dictate its form. — 
Wortman v. Conyngham, Case No. 18,056. 

The marshal may amend his return after the 
return day, according to the truth of the case, 
by the data in his sales book. — ^Jjinthicum v. 
Remington, Case No. 8,377. 

Sheriff's return to an execution cannot be im- 
peached collaterally. — Armstrong v. Rickey, 
Case No. 546. 

The return of the marshal to a writ cannot 
^ be traversed in an action between the parties 
to the suit in which the writ issued. — ^Wilson v. 
Hurst, Case No. 17,809. 

The court will not, upon motion, quash the 
return of a fi. fa. levied upon an equity of re- 
demption. — ^W'arfield v. Wirt, Case No. 17,174. 

§ 22. Payment and discliarge — Set-o£E of 
execntions. 

In. the case of separate reports on a reference 
of all matters of difference between the parties 
on which executions were issued, held, that an 
assignee of one of the parties before issue of 
the execution took subject to the right of set-off 
of one execution against the other. — ^T^'^ood v. 
Carr, Case No. 17,940. 

5 23. Supplementary proceedings. 

A suit in rem for forfeiture of property by 
reason of violation of the internal revenue laws 



EXECUTIOJr. 
[Fed. Cas. Disest.] 



! is a "common-law cause," 
of Rev. St. § 916, and, after 
tion against the stipulators 
mentary proceedings, under 
are properly taken. — In re 
factured Tobacco, Case No. 

The circuit court for the 
Ohio has adopted as a rule 
ceeding in aid of execution 
Code of Ohio. — Gregory v. 
5,S01. 
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within the meaning 
the return of execu- 
unsatisfied, supple- 
the New York law, 
Quantity of Manu- 
11,499. 

Southern disti-iet of 
of practice the pro- 
provided for by the 
Hewson, Case No. 



§24. lExecntion ag^ainst tlie person — In 
general. 

What constitutes an imprisonment for debt 
under Act June 17, 1874.— Ex parte Dexter, 
Case No. 3,854. 

Construction of Massachusetts and federal 
statutes relating to imprisonment for debt. — 
Campbell v. Hadley, Case No. 2,358. 

A claim for damages for an injury to the 
person with force is not a claim for a debt, 
within the meaning of the statute and rules 
relating to imprisonment for debt. — Hanson v. 
Fowle, Case No. 6,041. 

Const. Or. art. 1, § 19, prohibiting "imprison- 
n^ent for debt except in cases of fraud," does 
not apply to an action for a tort or penalty, but 
only to cases of debt arising upon contract, ex- 
press or implied. — United States v, Walsh, Case 
No. 16,635. 

Act 1828, c. 68, adopts the state laws, then 
existing, on the subject of jail liberties; and 
Act 1800, e. 4, is no longer in force. — United 
States v. Knight, Case No. 15,539. 

Act Feb. 28, 1839, which adopts the laws of 
a state in regard to impi-isonment of debtors, 
applies to pending cases. — Gray v. Munroe, Case 
No. 5,724. CONTRA, see Wilber v. Ingersoll, 
Case No. 17,632. 

Immunity from imprisonment for debt, grant- 
ed under the state insolvent law, will apply in 
the case of executions issued out of the federal 
courts on prior judgments. — ^Moan v. Wilmarth, 
Case No. 9,686. 

Act Jan. 14, 1841, does not adopt subsequent 
state laws imposing restrictions and conditions 
on imprisonment for debt. — In re Freeman, 
Case No. 5,083; United States t. Walsh, Id. 
16,635. CONTRA, see Moan r. Wilmarth, Case 
No. 9,686. 

Imprisonment for debt being abolished in Lou- 
isiana, held, that the federal courts therein have 
no jurisdiction of a suit for the enforcement of 
a highly penal statute in regard to fraudulent 
debtors. Act 1841. — Curtis v. Feste, Case No. 
3,502. 

Since the adoption of the rules of 1845, par- 
ties are liable to arrest and imprisonment on 
process issuing out of the United States courts, 
irrespective of subsequent legislation in the 
several states abolishing imprisonment on like 
process. — Gaines v. Travis, Case No. 5,180. 

Act March 2, 1867, adopts the modifications, 
conditions, and restrictions upon imprisonment 
for debt then existing by the laws of the sev- 
eral states, and the course of proceedings 
which may thereafter be adopted therein. — 
United States t. Tetlow, Case No. 16,456. 

Whether, under a judgment for the value 
of goods illegally imported, the debtor is liable 
to arrest on execution, depends on the local 
law. Rev. St. § 990.— United States t. Moller, 
Case No. 15,793. 

Imprisonment for debt, having been abolish- 
ed in the state (.New York), it cannot be used 
to enforce a final decree in the federal court. 
Rev. St. § 990.— The Blanche Page, Case Xo. 
1,524. 

Act Mass. May 21, 1855. to abolish impris- 
onment for debt and to punish fraudulent debt- 
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ors. does not abolish imprisonment for debt, 
and is not adopted by any act of congress so 
as to affect process out of that court.— In re 
Freeman, Case No. 5,083. 

§ 25. -— Discliarge of prisoner. 

A prisoner in execution for a debt due the 
United States is entitled to be released on pris- 
on-bounds bonds.— United States v. Anderson, 
Case No. 14,450. 

Debtors of the United States are not entitled 
to the benefit of the prison bounds in the Dis- 
trict of Columbia.— United States v. Gorman, 
Case No. 15,236. 

Forty-eight hours is ordinarily a reasonable 
time to give a debtor arrested on execution to 
procure bond before committing him to prison. 
—United States v. Hudson, Case No. 15,412. 

The aldermen of Alexandria have no power 
to discharge, under the Virginia laws, a debt- 
or committed on process from a United States 
court.— Knox t. Summers, Case No. 7,914. 

After surrender to the custody of the jailer, 
the debtor cannot complete the disclosure 
theretofore begun, and further proceedings by 
the justices are without jurisdiction.— Burn- 
ham V. Adams, Case No. 2,173. 

Bight of imprisoned debtor in Massachusetts 
to take the poor debtor's oath.— Case of Snow, 
Case No. 13,143. 

The remedy given by the act of 1798, author- 
izing the secretary of the treasury to discharge 
imprisoned debtors, does not prevent a remedy 
under the act of 1867.— United States v. Tet- 
Iqw, Case No. 16,456. 

The" court will not, on motion, discharge a 
prisoner for debt, who has the benefit of the 
bounds, because the creditor refuses to pay the 
daily allowance.— Ex parte Wilson, Case No. 
17,779. 

Selection of justice of peace by oflicer, at re- 
guest of debtor, must be considered the act 
of the debtor.— Buckley v. Page, Case No. 2,- 
094. 

Where the justices have jurisdiction, their 
certificate is conclusive as to regularity of pre- 
liminary proceedings.— Buckley v. Page, Case 
No. 2,094. 

Persons confined for torts and trespasses are 
not within lie provisions of the act of congress, 
or that of South Carolina, for the relief of in- 
solvent debtors.— Martins v. Ballard, Case No. 
9,176. 

The Rhode Island statutes giving the liberty 
of the limits to prisoners, on giving bonds not 
to escape, etc., have not altered the common 
law.— Steere v. Field, Case No. 13,330. 

After a prisoner has been released upon a 
limit bond, the sheriff can confine him again 
only on the bail's becoming insuflacient. He 
cannot accept a surrender. — ^United States v. 
Noah. Case No. 15,894. 

A debtor of the United States, discharged, 
by order of the president, under Act March 
3, 1817, cannot be arrested again on a new ca. 
sa. by the marshal for his fees, irrespective of 
an agreement to that effect— United States v. 
Smith, Case No. 16,327. 

After judgment rendered on a prison-bounds 
bond, defendant may be taken in custody on 
the original ca. sa., after the expiration of a 
year from the date of the bond.— Owen v. Glov- 
er, Case No. 10,629. 

§26. — — Bonds. 

A statutory bond for the'liberties pf the pris- 
on, executed by the debtor under duress, is 
void both as against him and his sureties. — 
Hawes v. Marchant, Case :-io. 6,240. 

But if the debtor, with the knowledge and 
consent of one of his sureties, claims and exer- 



cises the right of being on the liberties by vir- 
tue of such a bond, they are estopped to allege 
its invalidity.— Hawes v. Marchant, Case No. 
6,240. 

A prison-bounds bond may be assigned by a 
deputy marshal.— Scott v. Wise, Case No. 12,- 
548. 

The obligors on a bond for the jail limits 
are not discharged from liability for an escape 
by the subsequent assent of the plaintiff to the 
escape.— Slocum v. Hathaway, Case No. 12,- 
952. 

It is no defense to a surety on a prison- 
bounds b(Jnd that the principal was insolvent 
'when the bond was given. — Smoot v. Lee, Case- 
No. 13,133. 

The escape of a prisoner while he is in a 
state of insanity, is no breach of the condition 
of a bond for jail limits.— Hazard v. Hazard, 
Case No. 6,278. . 

Right of action upon a prison-bounds bond, 
for an escape after the debtor had been order- 
ed into close custody on being found guilty of 
fraud on an application for a discharge under 
the insolvent act.— Keirll v. Melntire, Case No, 
7,651. 

A valid promise not to arrest a debtor on the- 
first execution does not, at law, avoid a bond 
given by the debtor for the prison ' liberties, 
when arrested in violation of such promisCr 
which is collateral merely.— Hawes v. Mar- 
chant, Case No. 6,240. 

§ 27. "Wrongful execution. 

The officer cannot justify under an execution 
without producing it— United States v. Baker, 
Case No. 14,502. o 

The person executing a bond of indemnity to 
the sheriff is a trespasser if the act of the sher- 
iff be illegal.— Parrish v. Danford, Case No. 
10,770. 

An execution, after the expiration of the time 
within which it is made returnable, is of no- 
force, and an arrest under it is a trespass. — 
Stoyel V. Lawrence, Case No. 13,517. 

EXECUTIVE DEPARTMENTS. 

Construction of statute, see "Courts," § 76. 
Powers, see "Constitutional Law," § 2; 

"Courts," §§ 2, 76; "Extradition," §§ 3, 16; 

"United States," § 5. 

EXECUTORS AND ADWllNISTRATORS. 



ADMINISTRATION IN GENERAL. 

§ 1, Power to control admiiiistraOon. § 2, 
§ 3, What law governs. 



Power 
Fact of death. 



n. APPOINTMENT, QUALIFICATION, AND 
. TENURE. 
§ 4, Renunciation by executor. § 5, Bond. 
- § 6, Effect of appointment. § 7, Revocation of 
letters. § 8, Administrator de tonis non. 

III. ASSETS. 

I 9, What are assets. 

rV. COLLECTION AND MANAGEMENT OP 
ESTATE. 

§ 10, Representation of decedent In general. 
§ 11, Collection of assets. § 12, Compromise 
and release of claim. § 13, Recovery of as- 
sets by administrator de bonis non. § 14, 
Partnership. § 15, Delegation of powers. ■ § 16, 
Contracts. § 17, Conversion or loss of assets. 
§ 18, Co-administrators. § 19, Real property 
—Title and possession. § 20, Improve- 
ments. § 21, Authority to sell. § 22, 
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Validity of sale. § 23, Purcbase by exec- 
utor or administrator. § 24, Covenant in 

conveyance. § 25, — ^^ Rights of purchasers. 

§ 26, Setting aslue sale, § 27. Personal 

property. 



AND PAYMENT OF 



T. ALLOWANCE 
CLAIMS. 

§ 2S, Liabilities of estate. § 29, Presenta- 
tion and allowance. § 30, Disputed claims. 
§ 31, Priorities and payment. 

TI. DISTRIBUTION OF ESTATE. 

§ 32. Requiring security. § 33, Mode of pay- 
ment § 34, Over payment. § 35, Enforcing 
payment after distribution. § 36, Administra- 
tor as guardian of distributee. 

TIL SAEES AND CONVEYANCES UNDER 
ORDER OF COURT. 

§ 3S, Application 



THI. 



§ 37, When authorized, 
and order. § 39, Sale. 



INSOL^^ENT ESTATES. 
§ 40, Distribution and settlement. 



IX. ACTIONS. 

§ 41, Jurisdiction. § 42, By executors or 
administrators. § 43, Against executors or 
administrators. § 44, Defenses by executors 
or administrators. § 45, Limitations, g 46, 
Parties. § 47. Intervening in actions by oth- 
ers. § 48, Pleading. § 49, Issues and proof. 
§ 50, E37idence. § 51, Trial. § 52, Judgment. 
§ 53, Execution and enforcement of judgment. 
§ 54, Costs. ? 55, Review. § 56, Duty to ac- 
° count — ^Property embraced. 

X. ACCOUNTING AND SETTLBilENT. 

§ 57, Proceedings for accounting— Jurisdic- 
tion. § 58, Notice. § 59, Charges and 

credits— Profits. § 60, Interest. § 61, 

Decrease of assets. § 62, Costs and coun- 
sel fees. § G3, Disbursements for benefit 

■of distributees. § 64, Compensation, g 65, 
Hearing or reference and report. § 66, Open- 
ing. § 67, Review. § 68, Costs. § 69. Opera- 
tion and effect. 

:S:i. FOREIGN AND ANCILLARY AD3IIN- 
ISTRATION. 

§ 70, Foreign appointment § 71, Ancillary 
appointment. § 72, Collection and disposition 
of assets. § 73, Actions by foreign executors 
or administrators. § 74, Actions against for- 
eign administrators or e-xecutors. 

.XII. LIABILITIES ON ADMINISTRATION 
BONDS. 

§ 75, Nature and extent in general. § 76, 
What constitutes breach. § 77, Settlement 
and discharge of principal. § 78, Actions. 

Xni. EXECUTORS DE SON TORT. 

§ 79. "What acts constitute one executor de 
son tort § 80, Liabilities. 

See, also, "Descent and D.vstributJon"; "Wills." 

Continuance of action by, see "Abatement and 
Revival," § 6. 

Courts of probate, see "Courts," § 12. 

Effect of administration on limitation of ac- 
tions, see "Limitation of Actions," § 12. 

Jurisdiction in bantruptcy proceedinss, see 
"Bankruptcy," § 11. 

■Liability of administrator for ground rent, see 
"Ground Rents," § 1. 

Right to inventions, see "Patents." § 64. 

Testamentary trustees, see "Trusts." 

'Testimony as to transactions with decedents, see 
"Witnesses," §§ 51-53. 



I. ADIMINISTBATIOW IN GENEHAI.. 

§ !• PoTver to control administration. 

A prefect under the Mexican government in 
California had no jurisdiction over the estates 
of deceased persons, or authority to appoint an 
administrator.— Hardy v. Harbin, Case No. 6,- 

§ Z. Fact of deatli. 

A probate court has no jurisdiction to make 
an appointment of an administrator of the 
goods of a person who at the time is alive. — 
United States v. Payne, Case No. 16,014. 

Where an administrator is appointed of a 
person who at the time is alive, money paid to 
him in that capacity may be recovered back, 
where it has not been paid over.— United States 
v. Payne, Case No. 16,014. 

§ 3. Wiiat la^v governs. 

The statute of California for the settlement 
of the estates of deceased persons has no appli- 
cation to the estates of persons who died pre- 
vious to the organization of the state govern- 
ment.— Hardy V. Harbin, Case No. 6,060. 

U. APPOINTMENT, QUALIFICATION, 
AND TENURE. 

§ 4. Brentinciation by esecntor. 

Notwithstanding the renunciation of an ex- 
ecutor, under Act Md. 1798, e. 101, sube. 3, § 
7, he can come into court and take the respon- 
sibility by complying with the law at any time 
before letters of administration hav-o been 
granted to another.— In re Benton's Wi^i, Case 
No. 18,234. 

An executor could renounce his right as ex- 
ecutor after acting as such, and be relieved 
from his responsibility. — Easby v. Easby, Case 
No. 18,293. 

§ 5. Bond. 

The orphans' court of Alexandria county, D. 
C, cannot, in any case, grant letters testa- 
mentary without security, unless the testa- 
tor's visible personal estate is sufficient to 
pay all the debts.— Ex parte Lee, Case No. 8,- 
176. 

The administrator should give a bond sufli- 
eiently large to cover the amount which is in 
equity due the representatives from the gov- 
ernment, where there is a bill in congress for 
an appropriation. — ^Richardson v. Cameron, Case 
No. 11,780a. 

Where it appears that a large sum of money 
is likely to come into the administrator's hands, 
he may be ordered to give additional bonds, 
failing which he may be removed. — Taylor v. 
Sherburne, Case No. 13,805. 

§ 6. EiEBect of appointment. 

A person receiving letters testamentary on a 
will duly proved is authorized to perform every 
act proper for an executor, notwithstanding the 
pendency of a question relative to the validity 
of the will. — ^Bradford v. Boudinot, Case No. 1,- 
765. 

Where a person presenting a claim for the 
wages of another has letters of administration 
granted by the proper authority upon his estate, 
the court must take the fact to be that the lat- 
ter is dead.— Ketland v. Lebering, Case No, 7,- 
744. 

§ 7. Revocation of letters. 

Letters testamentary granted without security 
agreeable to the will may be revoked upon peti- 
tion of creditors.— Laird v, Dick, Case No, 7,- 
990. 

A creditor appointed administrator on his pe- 
tition will not be removed on the petition of the 
next of kin, without cause.— Rogers y. May, 
Case No. 12,01yb. 
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§8. Administrator de bonis non. 

The administrator d. b. n., and ;iot the dis- 
tributees of the estate, is the personal repre- 
sentative of the deceased.— Snutn v. Bimng, 
Case No. 13,014. 

m. ASSETS. 

§ 9. Wliat are assets. ... 

Nothing is assets in the hands of an adminis- 
trator, applicable to the payment of a Remand 
against the estate, within Civ. Code Or. § ]J.Od, 
but monev.— United States v. Eggleston, Case 
No. 15,027. 

In Connecticut, real and personal estate are 
alike a fund for the payment of debts, and both 
are assets in the hands of the administrator.— 
Davis V. Weed, Case No. 3,658. 

In California, real estate is assets in the ad- 
ministrator's hands, to be administered like per- 
sonalty.— Meeks Y. Vassault, Case No. 9,393. 

Stock held -by a trustee is not assets in the 
hands of his administrator.— United States v. 
Cutts, Case No. 14,912. 

Administrator de bonis non cannot be charged 
as such with property fraudulently conveyed to 
him by deceased.— Backhouse v. Jett, Case No. 
710. 

The administrator of decedent's domicile is en- 
titled to receive from the administrator appoint- 
ed in another state the balance of assets remain- 
ing after paying debts therein.— Swatzel v. Ar- 
nold, Case No. 13,682. 

IV. COI.IiECTIOM' AND MANAGEMENT 
OF ESTATE. 

§ 10. Representation of decedent in gen- 

An executor, as such, has a right to enter 
goods of his testator at the customhouse, and 
to give bonds for duties which will bind the es- 
tate.— United States V. Aborn, Case No. 14,418. 

§11. Collection of assets. 

Money received by defendant, for the estate of 
intestate, in the first administrator's lifetime, 
may be recovered as assets in an action by a 
subsequent administrator. — Blydenburgh v. Low- 
ry, Case No. 1,582. 

An executor under a domestic will is not lia- 
ble for legacies which came to the hand of an- 
other as executor and guardian under a w}ll 
made abroad. — Gaines v. Spann, Case No. 5,178. 

A payment to a foreign administrator, is no 
defense to a suit by an administrator of the 
state of debtor's domicile.— Anonymous, Case 
No. 431. 

In California, the exclusive right to recover 
real estate is in the administrator until dis- 
tribution, and, if his right becomes barred by 
neglect, the right of the heir, though a minor, is 
also barred.- Meeks v. Vassault, Case No. 9,393. 

See, also, post, § 72. 

§ 12. Compromise and release of claim. 

An administrator of a deceased partner may 
settle with tiiie survivor on such terms as, in 
the exercise of good faith and reasonable dili- 
gence, he may choose to accept. — Hoyt v. 
Sprague, Case No. 6,810. 

§ 13. Recovery of assets liy administra- 
tor de "bonis non. 

An administrator de bonis non, who is also 
executor of the surviving administrator, is per- 
sonally liable where he fails for a long period 
of time to call to an account the agents of the 
former administrators. — ^Lidderdale v. Robinson, 
Case No. 8,337- 

Administrator de bonis non is liable as such 
to banker for money credited by mistake to 



the intestate, and paid to the original adminis- 
trator.— Baring V. Putnam, Case No. 984. 

See, also, post, § 42. 

§ 14. PartnersMp. 

Administrator is not bound to pay over money 
to creditor of deceased partner of his intestate, 
and cannot set up such payment in defense of 
action by representatives.- Barnes v. llyder. 
Case No. 1,020. 

§ 15. Delegation of powers. 

An admhiistrator who employs an agent to> 
look after the estate of the intestate is personal- 
ly responsible to the creditors for his acts. — 
Green v. Hanberry, Case No. 5,759. 

§ 16. Contracts. 

A contract by a person, as administratrix and: 
as guardian of infant heirs, with an agent," to- 
redeem lands from tax sales, and to perfect 
titles in consideration of a conveyance of a 
moiety, will be held personally binding upon lie- 
administratrix as to her share, and upon the in- 
fants to the extent of a liberal remuneration for 
services performed.- Teakle v. Bailey, Case No. 
13,811. 

§ 17. Conversion or loss of assets. 

An executor invested a legacy in bank stock 
and when called upon for its amount sold the- 
stock and paid over the proceeds. Held, that 
the executor was not liable for conversion in 
selling the stock.— Norman v. Storer, Case No. 
10,301. 

A deposit, by an executor, of money belong- 
ing to the estate in the Confederate states de- 
pository, lield a direct contribution to the gov- 
ernment, rendering the executor personally lia- 
ble on the settlement of the estate.— Lockhart 
V. Horn, Case No. 8,445. 

An executor is not responsible for the loss of 
the funds received by him for dividends in Con- 
federate money or notes, which, at the time, 
he was obliged to accept.— McKenzie v. Ander- 
son, Case No. 8,855. 

§ 18. Co-administrators. 

One administrator may release or dispose of 
the estate without the other.— Boudereau v. 
Montgomery, Case No. 1,694. 

§ 19. Real property— Title and posses- 
sion. 

A court of probate cannot authorize an ad- 
ministrator to take possession of any property 
of which the title or right of possession is not 
in the estate of the intestate. — Crescent City Ice 
Co. V. Stafford, Case No. 3,387. 

Where an executor takes possession as such 
under the authority of the probate court, the 
fact that he is also universal legatee does not 
change the character of his possession, so as to> 
make him hold in the latter capacity, and there- 
by render him the personal debtor of the lega- 
tees and creditors. — ^Labitut v. Prewett, Case 
No. 7,962. 

§ 20. Improvements. 

An executor who built a bulkhead on the wa- 
ter front of the estate held liable for damage 
resulting from the sinking of a vessel by its 
faulty construction, and also for additional dam- 
age occurring while the vessel was being raised 
with due care by her owner. — ^Mason v. Rhine- 
lander, Case No. 9,251. 

§21. Authority to sell. 

An administrator has no authority to sell an 
estate held by his intestate in trust for other 
persons as assets to pay the debts of the intes- 
tate.— Robison V. Codman, Case No. 11,970. 

A sale directed to be made by the executor 
may be made by the administrator with the 
will annexed, where the executor fails to qual- 
ify. Code Miss. 1871, § 1194.— Peters v. Bow- 
man, Cases Nos. 11,028, 11,029. 
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An executor, empowered by will to sell real 
estate in the best mode in his judgment, for the 
interest of the estate, cannot' delegate such 
power.^Pearson v. Jamison, Case No. 10,879. 

An executor in a will not named as trustee 
therein with others to whom land is devised in 
trust has no power to convey the land. — Beard 
V. Rowan, Case Xo. 1,181. 

Under a direction to executors, in case the 
•rents are not sufficient to pay the allowance to 
minor children to adopt some mode of raising 
the deficiency out of the other parts of the es- 
tate, not devised to the widow, held, that the 
executors had power to sell the reversion of the 
lands. — Koberdeau v. Eoberdeau, Case No. 11,- 
888. 

A lease by a life tenant for a certain number 
of years, unexpired, held no impediment to the 
exercise of a power of sale under the will. — 
Waldron v. Chasteney, Case No. 17,058. 

See, also, post, §§ 37-39. 

§ 22. Validity of sale. 

A contract made by an executrix with a rela- 
tive and another to hold land until they could 
purchase it for a price less than its true value 
at the time of its actual sale is against public 
policy, and voidable. — ^Tufts v. Tufts, Case No. 
14,233. 

Under a direction to the executor to sell lands, 
and to pay over the proceeds after payment of 
debts, expenses, etc., to trustees for a charitable 
use, he may make a valid sale, though the de- 
vise is invalid under the laws of the state. — ^Pe- 
ters V. Bowman, Case No. 11,029. 

§ 23. — Purchase by executor or ad- 
ministrator. 

The general administrator upon an estate may 
be a purchaser at a sale by a person appointed 
by the legislature to sell intestate's estate in 
payment of his debts. — ^Dexter v. Harris. Case 
Xo. 3,862. 

A sale by an administrator, at which he pur- 
chases, may be set aside at the discretion of the 
persons interested, though there be no fraud. — 
Price V. Morris, Case Xo. 11,414. 

An administrator purchasing at an execution 
sale, under a judgment obtained on a note giv- 
en for a part of the purchase price on a sale 
of decedent's lands, does not hold the land in a 
fiduciary capacity. — Shakeley v. Taylor, Case 
No. 12,698. 

§ 24. Covenant in conveyance. 

A covenant by an executor in a conveyance 
of land of his testator in his capacity as execu- 
tor, and not otherwise, is not binding upon him 
in his individual capacity, although it may not 
be binding on the estate.— Thayer v. Wendell, 
Case No. 13,873. 

§ 25. Rights of purchasers. 

Where a charge on realty is general, the pur- 
chaser is not bound to see to the applicjition of 
the purchase-money, unless he have notice of 
the debt.— Garnett v. Macon, Case Xo. 5,245. 

An executor having no specific power given 
by will cannot assign a military warrant or a 
certificate on which a warrant was obtained, 
and where such assignment appears on the face 
of the warrant, and is copied into the patent, 
the assignee or the patentee takes with notice. — 
Ware v. Brush, Case No. 17,171. 

§26. Setting aside sale. 

Setting aside an administrator's sale as fraud- 
ulent, and charging him with the appraised value 
of the goods, does not vest title in him in his 
own right. — Smith v. Billing, Case Xo. 13,014. 

§ 27. Personal property. 

Where an executor, who is also a devisee or 
residuary legatee, enters generally into the pos- 
session of the property, he does it as executor, 



and not as devisee.— Hanson v. Cox, Case No. 
6,040. 

An administrator cannot acquire the title to 
the property of the deceased by paying his debts. 
The property must be sold and accounted for by 
him.— Wilson v. Taylor, Case No. 17,840a. 

A sale of a final settlement certificate by the 
administrator for the highest market price, 
though below its nominal value, is valid. — 
Strodes v. Patton, Case Xo. 13,538. 

Prior to the act of 1843 an executor in Mary- 
land was authorized to sell or raise money on 
the property of the deceased in the regular 
course of his duty, and parties dealinsr with him 
were not bound to inquire into his object. — Low- 
ry V. Commercial & Farmers' Bank, Case Xo. 
8,581. 

One dealing with an executor is chargeable 
with all the knowledge which he would have 
acquired by reading the will on the public rec- 
ords. — ^Lowry v. Commercial &, Farmers' Bank, 
Case No. 8,581. 

One dealing with an executor, with reason- 
able grounds to believe that he intends to mis- 
apply the money, is liable to the party injured 
by the transaction. — ^Lowry v. Commercial & 
Farmers' Bank, Case No. 8,581. 

A proposition by one executor alone to trans- 
fer stock long after the death of the testator 
without first obtaining an order of court should 
satisfy a man of common business experience of 
an abuse of trust. — Lowry v. Commercial & 
Farmers' Bank, Case Xo. 8,581. 

If the executor sells a chattel specifically 
devised, to a person who knows there are no 
debts, the purchaser takes the property sub- 
ject to the bequest — Garnett v. Macon, Case 
No. 5,245. 

V. ALLOWANCE AND PAYMENT OT 
CLAIMS. 

§28. Liahilities of estate. 

The executor may pay a debt barred by 
statute.— Fairfax v. Fairfax, Case No. 4,613. 

§ 29. Presentation and aHowance. 

A claim accruing after the time limited for 
presentation is not barred, in Connecticut, if 
presented within one year after it accrued. — 
Davis V. Weed, Case Xo. 3,658. 

A contingent claim which has not accrued 
prior to the close of the administration of an 
estate is not barred by the Illinois statutory 
two-years limitation of time to exhibit claims 
against a decedent's estate. — ^Payson v. Had- 
duck, Case No. 10,862. 

Act N. C. 1715, c. 48. § 9, limiting time for 
filing claims against decedents' estates, hdd 
suspended by Act 1777, c. 2, § 101, disabling 
British subjects from suing in state courts, 
until enforcement of treaty of peace by Act 
1787.— Ogden v. Witherspoon, Case No. 10,461. 

§ 30. Disputed claims. 

The executor or administrator may submit 
an account of his testator or intestate to arbi- 
tration, and his acceptance of the award is 
binding on all concerned. — Strodes v. Patton, 
Case No. 13,538. 

A claim by the executor as a creditor of the 
estate cannot be controverted by other credit- 
ors before the orphans' court. — Nicholls t, 
Hodge, Case No. 10,231. 

The auditor's report as to the amount due 
from an intestate is prima facie correct, and 
admissible in evidence. — Bank of United States 
V. Williams, Case No. 942. 

§ 81. Priorities and payment. 

An administrator has a. right at law^ to give 
a preference to a creditor by confessing a judg- 
ment, and a court of equity will not interfere 
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by iniunction.— Wilson v. 'Wilson, Case No. 17,- 
•848. 

An orphans' court cannot annex conditions 
to the payment of the dividend on a judgment 
recovered against the intestate. — Chesapeake 
.& O. Canal Co, v. Johnson, Case No. 2,648. 

Where an executor commits a devastavit, the 
• debts due from the estate of which he was ex- 
ecutor take precedence of the claims against 
his own estate after his decease. — Ooates v. 
Muse, Case No. 2,917. 

The priority of debts must be determined by 
the law of the country from which the rep- 
resentative derives his power to act. — ^TJnion 
Bank of Georgetown y.vSmith, Case No. 14,362. 

' Act Md. 1798, c. 101, giving preferences to 
judgment creditors does not embrace foreign 
judgments. — Norton v. Stevens, Case No. 10,- 
353a. 

A judgment of a justice of the peace, unlike 
a judgment of a court of record, is not entitled 
to priority in payment. — ^Bettinger v. Bidgway, 
Case No. 1,369. 

The administrator of the surety in a eollec- 
'tor's bond, who pays away the assets on the 
intestate's debts before notice of the govern- 
ment's claim, is not guilty of a devastavit. — 
United States v. Kicketts, Case No. 16,159. 

Executor and trustee paying money to re- 
mainder-man through his counsel is chargeable 
witJi his knowledge as to bankruptcy proceed- 
ings against remainder-man. — Beeeher v. Gil- 
lespie, Case No. 1,224. 

In ease of payments made by an administra- 
tor of an insolvent estate, all such payments 
must be deemed to be made on general ac- 
count, and pro rata towards the extin^guish- 
ments of all debts due to the creditor. — Unit- 
'ed States v. Wardwell, Case No. 16,640. 

VX. DISTIIIBTJTION OF ESTATE. 

See, also, post, § 72. 

•§ 32. Regniring security. 

Failure to take from distributees the statu- 
tory bond for the payment of any debts subse- 
quently shown hdd not to render administrator 
liable for devastavit — ^Davis v. Van Sands, 
'Case No. 3,655. 

The A''irginia statute, providing that an ad- 
ministrator shall not be compelled to make dis- 
tribution until security is given for the refund 
•of any part necessary to meet debts subse- 
■quently discovered (1 Rev. Code 1819, c. 105, 
§ 58), extends to executors, though they are 
■not named therein. — Kirkpatrick v. Gibson, 
Case No. 7,848. 

The amount of the security, which the execu- 
tor or administrator is authorized to take un- 
der this statute, is within the sound discretion 
of the court, and need not cover the whole 
^amount distributed. — Kirkpatrick t. Gibson, 
Case No. 7,848. 

•§ 33. Mode of payment. 

Where a legatee takes from the executors a 
Tjond and mortgage from a purchaser of the es- 
tate for a greater amount than his legacy, 
agreeing" to pay back the excess, he is liable 
for such excess, though the obligor became 
insolvent, and a sale of the mortgaged property 
did not prodiice the amount of titte legacy. — 
Washington v. Washington, Case No. 17,236. 

•§ 34. Over payment. 

The executors are personally liable for an 
overpayment to legatees. — Moffit v. Varden, 
'Case No. 9,689. 

The administrator is liable to a creditor of 
the intestate for the amount of an overpay- 
■ment to the distributee on a final distribution. 



—Falls Bridge Turnpike Co. v. Adams, Case 
No. 4,630. 

§35. Enforcing payment after distrilin- 
tion. 

An order of the probate court of settlement 
and distribution of the estate does not bar a 
claim subsequently accruing. — ^Davis v. Weed, 
Case No. 3,658. 

The validity of a claim accruing after dis- 
tribution of the estate, contested by the admin- 
istrator, must be determined by a suit thereon 
against the administrator before a court of 
common-law or of equity jurisdiction. — Davis 
V. Weed, Case No. 3,658. 

§ 36. Administrator as guardian of dis- 
tid1>ntee. 

An administrator, who, after a decree ascer- 
taining the distributive shares, takes guardian- 
ship of a minor distributee, will hold his share 
as guardian, and not as administrator. — ^Tay- 
lor V. Deblois, Case No. 13,790. 

An administrator, who is also guardian for 
legatees and distributees, who receives assets 
from a foreign administrator, will be deemed 
to have received them as administrator, and 
to have retained them as such, where he fails 
to inventory or account for them, or procure 
any settlement in the proba'te court — ^Pratt v. 
Northam, Case No. 11,376. 

VH. SALES AND CONVEYANCES UN- 
DER ORDER OF COTJRT. 

§ 37. wnen authorized. 

Sales of lands by executors to pay debts un- 
der the Illinois statutes. — ^Dubois v. McLean, 
Case No. 4,107. . 

As to the validity of an executor's sale of 
land in Ohio.— Piatt t. McCullough, Case No. 
11,113. 

A probate court in Oregon hdd to have no 
power to authorize generally an administrator 
to convey lands in performance of his intes- 
tate's obligations, but only to convey specific 
premises upon the petition of the person claim- 
ing to be entitled thereto. — ^Wythe v. Palmer, 
Case No. 18,120. 

Liability of lands of decedents in Pennsylva- 
nia for debts, and practice and proceedings to 
sell such lands for payment. — ^W^ilson v. Wat- 
son, Case No. 17,847. 

§38. Application and order. 

An application may be made by an executor 
or administrator to the court of common pleas 
in Ohio, by attorney, for the sale of real es- 
tate.— Piatt V. McCullough, Case No. 11,113. 

Where proceedings for the sale of real es- 
tate have been carried on by an attorney, the 
sanction of the executor or administrator will 
be presumed, unless the contrary appear. — 
Piatt v. McCullough, Case No. 11,113. 

A sale by an administrator, without giving 
the proper bond, is void. — Bright v. Boyd, Case 
No. 1,875. 

§39. Sale. 

Sale of realty by administrator on notice of 
petition to sell to pay debts, served upon the 
widow and heir, held valid, though a purchaser 
of tiie land was. not notified.— Dolton v. Nel- 
son, Case No. 3,976. 

A sale by an administrator, unsupported by 
a judicial record of the proceedings in which 
he was given authority, held void. — Seavems v. 
Gerke, Case No. 12,595. 

A judgment for the purchase price of lands, 
sold by commissioners at a public sale, by the 
acre, as directed by a decree of the court, will 
be enjoined to the extent of any deficiency, 
though the commissioners declared that the 
purchaser must buy at his own risk, both as to 
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quantity and title.— Strodes v. Patton, Case 
No. 13,538. 

Proceedings for the sale of realty to pay 
debts to which nonresident heirs were made 
parties by publication under order of the court, 
as provided by statute, cannot be collaterally 
attacked.— Forsythe t. Eallanee, Case No. 4,- 
951. 

An interest in lands acquired at an adminis- 
trator's sale before the title is passed is assign- 
able, and such assignment need not be regis- 
tered under the laws of North Carolina to be 
valid against creditors. — ^In re Reynolds, Case 
No. 11,T24. 

A sale of lands in Ohio by an administrator, 
to pay debts, under order of the proper court, 
will not be set aside, as against innocent pur- 
chasers, after 30 years, merely because the heirs 
and devisees were infants. — Newsom v. "Wells, 
Case No. 10,187. 

A purchaser under a power given by will to 
the executor to sell real estate for payment of 
debts is not bound to see that the purchase 
money is properly distributed among testator's 
creditors. — Greenway v. Roberts, Case No. 5,- 
790. 

Under Act Md. 1798, an order of the orphans' 
court for the sale of stock by an executor would 
protect the purchaser. — ^Lowry v. Commercial & 
±i'armers' Bank, Case No. 8,581. 

Administrator's sale of realty cannot be avoid- 
ed for irregularity by a stranger to decedent's 
title.— Burnham v. Hewey, Case No. 2,175. 

A stranger cannot object to the irregularity 
of proceedings for the sale of realty to pay 
debts, where the heirs make no objection. — For- 
sythe V. Ballance, Case No. 4,951. 

A deed executed by administrators under an 
order of the orphans' court cannot be read in 
evidence without producing the order of the 
court.- Hartshorn v. Wright, Case No. 6,169. 

VHI, INSOLVENT ESTATES. 

§ 40. Distriliutioii and settlement. 

An action in behalf of creditors will lie 
against an administrator of an insolvent estate 
for payment, where new assets come into his 
hands after decree of distribution, though the 
statute of limitation precludes an original suit. — 
Dexter v. Arnold, Case No. 3,855. 

IX. ACTIONS. 

See, also, post, §§ 73, 74. 

§41. Jnrisdictioxu 

Executors and administrators may be sued in 
their representative capacity in the federal 
courts, and judgments against them may be 
enforced by execution against the property of 
the estate unadministered. — United States v. 
Drennen, Case No. 14,992. 

Jurisdiction of action as dependent upon citizen- 
ship or residence, see "Courts," §§ 47, 48. 

§ 42. By executors or administrators. 

An administrator de bonis non cannot support 
an action in his own name for goods of his in- 
testate sold by the previous administrator. — 
Calder v. Pyfer, Case No. 2,299. 

Under the Maryland statutes, the husband is 
administrator of his deceased wife, and may 
sue for her separate estate not disposed of by 
deed or will. — ^Marshall v. Dorsett, Case No. 
9,128. 

An executor, who was also trustee under a 
deed of trust from the grantor, lield entitled to 
recover, as executor, money paid out under a 
decree declaring the trust deed void as to a 
certain creditor. — Lynn v. Yeaton, Case No. 8,- 
642. 

See, also, ante, § 13. 



§ 43. Against esecntors or administra- 
tors. 
Advances made for a person after his death 
cannot be recovered in assumpsit against his- 
executor.— Hourquebie v. Girard, Case No. 6,- 
732. 

A bond creditor need not pursue personal as- 
sets of his debtor in the hands of persons other 
than his personal representative, if such pursuit 
threatens to be tedious, intricate, and unpro- 
ductive.— Murdock V. Hunter. Case No. 9,941. 

An action at law on a judgment obtained on 
a loint and several bond in a joint suit against 
all the obligors will not lie against the adminis- 
trator of a deceased obligor. — United States v. 
Cushman, Case No. 14,907. 

In Indiana the representatives of a deceased 
joint obligor may be sued, as on a joint and 
several obligation. — Curtis v. Bowrie, Case No. 
3,498. 

A judgment against an administrator appoint- 
ed in one state cannot be made the basis of an 
action against an administrator appointed in an- 
other state. — ^Dent v. Ashley, Case No. 3,809a, 

An election to proceed against the administra- 
tor in his representative capacity will prevent 
the creditor subsequently proceeding upon indi- 
vidual liability, — ^Duffy v. Neale's Adm'r, Case 
No, 4,119. 

A citizen of another state is not deprived of 
the right to sue the administrator in the federal 
court by a representation of insolvency. — Hunt 
V. Danforth, Case No. 6,887. 

§ 44. Defenses by esecntors or adminis- 
trators. 

The plea of plene administravit is no defense- 
to an action merely seeking to establish the ex- 
istence of a debt against the estate, where the 
statute classifies the debts, and only makes the 
administrator liable to the extent of assets re- 
ceived, — Covington v. Burnes, Case No. 3,291. 

Plea of never administrator will not obtain in 
the District of Columbia by one who obtained 
letters of* administration in Fairfax county be- 
fore the District was separated from it, — Court- 
ney V. Hunter, Case No. 3,285- 

An administrator made defendant after ver- 
dict against his intestate, and before judgment, 
may plead no assets or insolvency on sci. fa. 
against him. — ^Hatch v. Eustis, Case No. 6,207. 

§45. Limitations. 

Act Ga. March 16, 1869, barred suits on 
causes accruing prior to June 1, 1865, if not 
brought by January 1, 1870. Held that, in the 
case of an administrator, the time was extend- 
ed one year. Code, § 2548. — Marsh v. Bur- 
roughs, Case No. 9,lll. 

The exemption by Code Ga. § 2548, of an ad- 
ministrator from suit for one year from his 
qualification, held not repealed by the limitation 
law of March 16, 1869, — Marsh v. Burroughs, 
Case No. 9,111, 

A creditor may sue to recover his debt any 
time before distribution, though after the ex- 
piration of 12 months. — Hanson v. Cox, Case 
No. 6,040. 

Administrators are bound to plead before the 
expiration of a year from the date of the letters 
of administration. — Buckley v. Beatty, Case No, 
2,091. 

An executor may be ruled to plead before the 
expiration of the year after letters granted, — 
Frazier v. Brackenridge, Case No. 5,071. 

Jn actions against executors and administra- 
tors, the statute of limitations may be pleaded 
after office judgment, — Wilson v. Turberville, 
Case No. 17,842, 

On a debt due by an executor to his testator, 
the statute ceases to run from the acceptance 
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of the trust by ±he executor.— Wilson t. Rose, 
Case No. 17,831. 

Trusts devolving on an executor, and trust 
property in tjie hands of the deceased, kept sep- 
arate, are not assets in the hands of executors 
and administrators, and the statute of limita- 
tions does not run against them. — ^Trecothick v. 
Austin, Case No. 14,164. 

The statute does not run against nonresident 
devisees for land sold by the executor without 
authority,— Dunlap v. Pyle, Case No. 4,163. 

The statute which bars a resident devisee in 
such case does not apply to a right which sub- 
Eoquently falls to him on the death of nonresi- 
dent devisees, not barred by statute.— Dunlap v. 
Pyle, Case No. 4,163. 

The statute does not begin to run against de- 
fendant legatees from the date of a final decree 
authorizing them to file petitions to propound 
their claims.- Bryan v. Alexander, Case No. 
2,064. 

In Massachusetts, the statute does not begin 
to run in favor of executors and administrators 
against persons who have a right to appeal from 
the decree granting administration until the 
right of appeal is lost, or the decree becomes 
absolute. — Trecothick v. Austin, Case No. 14,164. 

Construction of 1 Rev. Code N. O. c. 65, in 
relation to the limitation of actions against 
executors and administrators. — Bond v. Allen, 
Case No. 1,619. 

The statute of limitations of Rhode Island, 
of suits brought against 'e:xeeutors and adminis- 
trators, is a good bar in eqtuity as well as at 
law.— Pratt v. Northam, Case No. 11,376. 

The limitation, in Rhode Island, to three 
years, of suits against executors and adminis- 
trators, in the ease of a suit brought to recover 
for the default of the original executor after 
his death, begins to run from the time the last 
administration is taken out. — Pratt v. Northam, 
Case No. 11,376. ^ 

Under the probate act of California. § 190, suit 
to recover lands sold by an administrator by 
order of the probate court is barred in three 
years from the sale.— Meeks v. Vassault, Case 
No. 9,393. 

A bill in equity filed by legatees against the 
executor and other legatees to compel the settle- 
ment and distribution of the estate suspends the 
running of the statute. — ^Lockhart v. Horn, Case 
/ No. 8,446. 
Sec, also, "I/imitation of Actions," § 12. 

§46. Parties. 

An attorney in fact of an executor or admin- 
istrator cannot maintain suit in his own name 
for the benefit of the estate.— Neely v. Robin- 
son, Case No. 10,082a. 

All the executors need not join in an action 
on a sealed note given to one.— Foote v. Noland, 
Case No. 4,915. 

An executor may bring a. bill to enjoin a sale 
of property of the estate, under a personal judg- 
ment against himself, without joining legatees 
or others interested in. the estate. — ^Labitut v. 
Prewett, Case No. 7,962. 

If a suit is brought originally against an ad- 
ministrator, and he die pendente lite, the ad- 
ministrator de bonis non may be compelled to 
appear to defend the suit. — Owen v. Bfanchard, 
Case No. 10,628. 

Where a deht is due to two persons, and a 
settlement with the executor of one made after 
the death of bQth, and notes given to him for 
the balance, he may sue in his own name, as the 
doctrine of survivorship does not apply.— Catlin 
V. Underbill, Case No. 2,524. 

An objection to the competency of an admin- 
istrator as a party claimant must be taken on 
his appearance. — ^The Boston, Case No. 1,669. 
Fed.Cas.Dig.— 36 



§ 4:7. Intervening in actions "by others. 
An administrator appointed in another state 

may intervene in behalf of his intestate.— The 

Boston, Case No. 1,669. 

Right to intervene in admiralty, see "Admi- 
ralty," § 64. 

§48. Pleading;. 

The administrator of a defendant who died 
after ofllce judgment and writ of inquiry award- 
ed cannot plead plene administravit, nor any 
other plea which the original defendant could" 
not have pleaded.— Janney v. Mandeville, Case- 
No. 7,213. 

A general plea of plene administravit may be- 
good where all the property has been exhausted 
in iJie regular course of administration; but, if 
exhausted in paying debts without notice of a 
debt having a legal priority, such fact should 
be specially pleaded.— United States v. Hoar, 
Case. No. 15,373. 

In a suit against the administratrix of a sure- 
ty in a revenue bond, brought 13 years after the* 
breach, a plea of want of assets, and fully ad- 
ministered before notice of the bond, held good. 
—United States v. Primrose, Case No. 16,091. 

Declaration on promise by one as administra- 
tor must aver assets to charge him personally 
de bonis propriis. — ^Adams v. Wbiting, Case No.^ 
69. 

Declaration by executor need not state by 
whom the letters testamentary were granted.— 
Cawood v. Nichols, Case No. 2,531. 

In a declaration by an administrator upon a 
bond to his intestate he must aver himself to 
be administrator, and make profert of his let- 
ters of administration.— Fugate v. Bronaugh, 
Case No. 5,146. 

Where it is apparent from the whole declara- 
tion that defendants are charged in their repre- 
sentative character, it is good on general demur- 
rer, though it also allege a promise by the ad- 
ministrator. — Curtis V. Bowrie, Case No. 3,498. 

Counts charging defendants as executors, up- 
on the testator's promise and upon th"eir own 
promise as executors, in consideration of assets, 
may be joined.— Dixon v. Ramsay, Case No. 3,- 
932. 

The executor, upon plene administravit, is not 
to be charged with lands devised to him to be 
sold, if necessary, to pay debts.— Curray v. Mc- 
Munn, Case No. 3,489. 

A plea by an administrator, to an action of 
debt, that the estate is insolvent, is not a good 
plea in bar,— Peyatte v. English, Case No. 11,- 
054a. 

In an action against an administrator, a plea; 
of a release by a former administrator, with- 
out showing full payment, is bad. An adminis- 
trator cannot release a debt except on full pay- 
ment—Maryland V. Todd, Case No. 9,220. 

The plaintiff is bound to give oyer of his let- 
ters of administration whenever demanded, be- 
fore the expiration of the rule to plead.— North- 
V. Clark, Case No. 10,308. 

Plaintiffs naming themselves administrators,, 
but not making profert of their letters, are not 
bound to give oyer of them. — ^Mason v. Lawra- 
son. Case No. 9,242. 

An administrator may be permitted to amend 
by adding a plea where judgments have been- 
obtained to the amount of the assets in his- 
hands since he first pleaded. — ^Teasdale v. Jor- 
dan, Case No. 13,814. 

After issue joined upon nul tie! record, and* 
the cause is called for trial, defendant will not 
be permitted to plead that plaintiff was never 
administrator.- Duvall y. Wright, Case No. 4,- 
212. 

Joinder of counts, see "Action," § 3. 
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§ 4:9. Issnes and proof. 

Outstanding judgments cannot be given in evi- 
dence on plene administravit, but must be spe- 
cially pleaded.— Hines v. Craig, Case No. 6,518. 

Bills purchased and' remitted to pay a foreign 
debt may be given in evidence as payments, on 
the issue of plene administravit, if purchased 
and remitted before the writ was served on de- 
fendant.— Fairfax V. Fairfax, Case No. 4,613. 

In an action by an administrator upon the 
trial of an issue of non assumpsit, plaintiff need 
not produce his letters of administration. — ^Wise 
V. Getty, Case No. 17,909. 

A defendant who pleads general issue in an 
action by executor appointed in another state on 
a cause of action arising in testator's lifetime 
cannot, on the trial, require plaintiff to pro- 
duce letters testamentary. — Champlin v. TUIey, 
Case No. 2,586. 

§ 50. Evidence. 

The creditor has the burden of showing the 
amount of assets which came into the adminis- 
trator's hands, even when he has neglected to 
return an inventory.— Hanson v. Cox, Case No. 
6,040. 

§51. Trial. 

Under Act Md. 1798, c. 101, sube. 8, § 15, the 
court, and not the jury, is to ascertain whether 
the defendants paid away all the assets before 
notice of the plaintiff's claim. — Hellen v. Beatty, 
Case No. 6,336. 

§ 53. Judgment. 

The ascertainment of assets must precede a 
judgment against an executor or administrator 
for a debt of his decedent. — ^Bank of Washing- 
ton V. Pelts, Case No. 952. 

On the plea of "No assets," the practice in 
Pennsylvania is for the jury to find for the 
defendant, and for the plaintiff to pray judg- 
ment de terris, etc., and of the assets, quando, 
etc.— Wilson v. Hurst, Case No. 17,809. 

Judgment may be rendered de bonis testatoris 
under the laws of Arkansas, and executions 
may be issued against the estate of the intes- 
tate, which may be sold to satisfy the same. — 
United States v. Drennen, Case No. 14,992. 

A promise by an administrator to pay in con- 
sideration of assets will support a judgment de 
bonis testatoris. — ^Faxon v. Dyson's Adm'rs, 
Case No. 4,705. 

An implied promise, in consideration of assets 
alone, is a promise as administrator, — Courtney 
V. Hunter, Case No. 3,285. 

A judgment obtained by the administrator of 
an administratrix of her husband on notes taken 
by her personally in payment for property sold 
belonging to the estate will not be ordered to 
be entered up for the use of an administrator 
d. b. n. of the husband, unless it appear that 
the sureties of the administratrix are insolvent, 
and that the balance of her administration ac- 
count is against her. — Magruder's Case, Case 
No. 8,962. 

On a finding for plaintiff on the issue of plene 
administravit, he is entitled to judgment de 
bonis testatoris for the whole debt. — ^Fairfax v. 
Fairfax, Case No. 4,612. 

Where an executor voluntarily appears in the 
action, judgment' may be given for or against 
him with the same effect as if brought in by 
sei. fa. — Barker v. Ladd, Case Xo. 990. 

§ 53. !Execntion and enforcement o£ 
judgment. 

Executors against whom decree is rendered 
are presumed to be equally liable.— Coates v. 
Muse. Case No. 2,916. 

"Judgments, when assets," rendered against 
administrators, JieJd entitled to the same rank 
as between themselves which would belong to 



the particular instruments on which they were 
founded. — ^Lidderdale v. Robinson, Case No. 8,- 
337. 

A decree entered against two executors jointly 
will bind both equally, whether so expressed in 
a decree or not.— Coates v. iluse. Case No. 2,- 
917. 

But, on an application at a subsequent term 
to carry the decree into effect, it may be re- 
vived against each • according to his liability as 
shown by the proofs. — Coates v. Muse, Case No. 
2,917. 

An execution de bonis propriis is the proper 
process against executor on a decree in equity 
for the balance of the administration account.— 
Catlett V. Fairfax, Case No. 2,516. 

A scire facias will issue on a suggestion of a 
devastavit to subject the executor or administra- 
tor de bonis propriis.— Teasdale v. Branton, 
Case No. 13,813. 

The pendency of a commission of insolvency is 
no bar to a sci. fa. against an administrator 
on a judgment had against him.— Hatch v. Eus- 
tis, Case No. 6,207. 

Plea to sci. fa. against an administrator, sug- 
gesting waste, that defendant had fully admin- 
istered the personalty, and had tendered lands 
more than sufficient to satisfy the execution, 
held demurrable. — Brattle v. Willard, Case No. 
1,815. 

A judgment against executors in Indiana does 
not authorize an execution against the lands 
of the deceased. — O'Brien v. Woody, Case No. 
10,398. 

§ 54. Costs. 

A plea of set-off is not an action within the 
Arkansas administration laws, so as to deprive 
a party of costs.— Pate v. Gray, Case No. 10,- 
794a. 

Lawyer's fee not taxed in equity suit against 
executors and administrators (in Virginia). — ^Ar- 
ell's Representatives v. Marsteller, Case No. 514. 

Where plaintiffs, suing as executors, dismiss 
their biU because not competent to sue as such 
in the jurisdiction, a lawyer's fee will be taxed 
against them.— Patterson v. Ball, Case No. 10,- 
823. 

Charges properly allowed against a fund in 
the administrator's hands upon which a decree 
of the court had acted. — ^Ex parte Plitt, Case 
No. 11,228. 

§ 55. E-evie-w. 

An heir may sue out a writ of error to re- 
verse a judgment rendered by the circuit court 
against the estate in favor of the executor. — Pat- 
terson V. PhUlips, Case No. 10.S29a. 



X. ACCOUNTING AND SETTLEMENT. 

§ 56. Duty to account — Property em- 
liraced. 

An administrator is not liable to account, as 
such, for money which he received upon a sale, 
as mortgagee of the real estate of his intestate, 
although he sells with general warranty. — ^Dex- 
ter V. Arnold, Case No. 3,855. 

Such sale does not bar the equity of redemp- 
tion of the heirs. — ^Dexter v. Arnold, Case No. 
3,855. 

An executor or administrator who lawfully 
recovers or receives money or property in his 
representative character holds it as assets of 
the estate, and is liable in that character to the 
party entitled 'to it. — DufEy v. Neale's Adm'r, 
Case No. 4,119. 

The administrator is also liable personally if 
the decedent was not liable in his lifetime, and 
the administrator's receipt discharged the debt- 
or. — Duffj- V. Neale's Adm'r, Case No. 4,119. 
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§ 57. Proceedings for accountiiig— Juris- 
diction. 

An American administrator is chargeable 
here, as such, for assets received from an ad- 
ministrator abroad, — Pratt v. Northam, Case 
No. 11,376. 

A court of equity has jurisdiction to decree 
an account and distribution, according to the 
lex domicilii, of the estate of a deceased person 
•domiciled abroad, which has been collected un- 
der an administration granted here. — Harvey v. 
Eichaj:ds, Case No. 6,184. 

But 'whether it will proceed to decree such 
account and distribution, or direct such assets 
to be remitted, to be distributed by a foreign 
tribunal, depends upon the circumstances of the 
case.— Harvey v. Ricliards, Case No. 6,184. 

An administrator, having stated that he has 
property in his hands, may be called upon in 
equity to account for it to creditors anywhere. 
—Bryan t. McGee, Case No. 2,066. 

An administrator appointed in one state, who 
has received assets of the estate in another 
state, cannot be compelled in the latter state to 
account therefor.- Vaughan v. Northrop, Case 
No. 16,899. 

If assets in a foreign jurisdiction come into 
the possession of an administrator by a volun- 
tary delivery to him, he may be required to ac- 
■count for them in the home jurisdiction. — ^Van 
BokKclen v. Cook, Case No. 16,831. 

§58, Ifotice. 

Notice must be given to heirs where their in- 
terests are to be affected by a proceeding. — 
Patterson v. Phillips, Case No, 10,829a. 

§ 59. Cliarges and credits — ^Profits. 

The legatee is entitled to the profits made on 
an unlawful investment of the legacy by' the 
executor in bank stock.^Norman v. Storer, Case 
No. 10,301. 

§ 60. Interest. 

An administrator is not liable to pay interest 
upon assets in his hands, unless under special 
circumstances. — ^Dexter v. Arnold, Case No. 3,- 
S55. 

Interest on money in the hands of the ad- 
ministrator is not chargeable where the same 
is retained to determine the right of the claim- 
ant by suit.— Wade v. Wade, Case No. 17,030. 

An administrator who mingles the assets with 
his own funds, upon which he draws .indiscrim- 
inately for his own purposes, should be charged 
with interest thereon. — ^Union Bank v. Smith, 
Case No. 14,352. 

An executor who makes personal use of funds 
■of the estate is chargeable with the highest 
amount of legal interest. — ^McKenzie v. Ander- 
son, Case No. 8,855. 

Where an executor deposited money belonging 
to the estate in the Confederate States' de- 
pository, he is liable for interest, though he 
did not receive interest. — ^Lockhart v. Horn, Case 
No. 8,445. 

Where an executor was directed to apply $500 
to the manumitting of certain slaves, which he 
wrongfully failed to do for several year?, lidd, 
that he was not chargeable with interest there- 
on for the benefit of the residuary legatees.— 
Stewart v. Barcroft, Case No. 13,422. 

Executor Tidd chargeable, on the balance 
found due, only from the date of the decree, 
where he acted in good faith, but misapprehend- 
ed his duty. — Norman v. Storer, Case No, lO,- 
301. 

Mode of adjustment of accounts of executor 
and trustee in case of maladministration. — ^Mc- 
Kenzie v. Anderson, Case No. 8,855, 

§ 61. — Decrease of assets. 

An executor may be allowed credit for the 
loss upon a sale of stock, though the sale was 



made without order of court.— Ex parte Jones, 
Case No, 7,443. 

Where an executor might have collected the 
assets of the estate in good money before the 
civil war, but failed to do so, he should not be 
allowed , to discharge the balance found due 
from him by payment in Confederate treasury 
notes.— Lockhart v. Horn, Case No. 8,445, 

§ 62. — • Costs and connsel fees. 

Whether an executor will incur the expense 
of a suit against a known insolvent debtor is a 
matter within his discretion. — ^Lupton v. Jan- 
ney, Case No. 8,607. ■ 

§ 63. ^-^ Disliursenients for 'benefit of 
distributees. 

The executor or administrator cannot be al- 
lowed for board and clothing of infant heirs. — 
Patterson v. Phillips, Case No. 10,829a. 

§ 6^. Compensation. 

An executor held entitled to expenses in sup- 
porting in good faith tiie probate of a will sub- 
sequently declared invfdid, and to commissions 
for managing the estate while in his hands. — 
Bradford v. Boudinot, Case No. 1,765. 

Jurisdiction and procedure of orphans' court 
of Alexandria county in fixing compensation of 
executors. — Atkinson v. Bobbins, Case No. 617. 

An executor's compensation is, within the 
limits of 5 and 10 per cent, on the inventory, 
a matter lying within the discretion of the judge 
of the orphans' court.— NichoUs v, Hodge, Case 
No. 10,231. 

§ 65. Hearing or reference and report. 

In a suit against an administrator for an ac- 
count, the commissioner to whom it is referred 
cannot admit an administration account settled 
in another jurisdiction without knowledge of 
plaintiff.— Backhouse v. Jett, Case No. 710. 

The report of the commissioner made many 
years before on a reference of administrators' 
accounts, though not acted upon, hdd prima 
facie evidence on a reference of the accounts 
of the surviving administrator. — ^IJidderdaJe v. 
Robinson, Case No. 8,337. 

The creditors of an insolvent estate are en- 
titled to contest the settlement of the executor's 
account before the orphans' court, and to ap- 
peal from its decision. — ^Nicholls v. Hodge, Case 
No. 10,231. 

A report is not binding as to the representa- 
tives of a coadministrator who were not before 
the court. — Green v. Hanberry, Case No. 5,759. 

§66. Opening. 

An account of an administrator, though set- 
tled by a judicial decree of a court of competent 
jurisdiction, may be opened for fraud. — ^aiallett 
V. Dexter, Case No. 8,988. 

Mere lapse of time is. not a bar to opening 
an executor's account, 'but long acquiescence 
in the settlement may make it against con- 
science to do ."0.— Lupton v. Janney, Case No. 
8,607. 

Accusations falsifying probate accounts for 
fraud must be specific, especially after parties 
implicated are dead.— Badger v. Badger, Case 
No. 718. 

Allowance of notes given by administrator 
for valid claims for services during 15 years 
not set aside on bUl by heirs, filed 19 years after 
settlement by administrator. — Gould v. Gould, 
Case No, 5,637. 

§67. Review. 

After an interlocutory decree charging execu- 
tors with a certain sum as rents and profits, 
held too late. on petition to decree a set-off of a 
debt alleged to be due by an alleged party in 
interest, — Gordon v. Lewis, Case No. 5,614, 

§68. Costs. 

Where a suit for an accounting was rendered 
necessary, the executor is chargeable with costs, 
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though complainant's demand was greatly re- 
duced. — Norman v. Storer, Case No. 10,301. 

§ 69. Operation, and effect. 

The settlement of an administrator's account 
in the probate court, procured by fraud, is not 
conclusive.— Pratt v. Northam, Case No. 11,376. 

A bill will lie in equity against an administra- 
tor to recover assets which he has fraudulently 
withheld, notwithstanding a final settlement of 
his accounts by a probate court. — ^^""an Bokkelen 
\. Cook, Case No. 16,831. 

XI. FOREIGN AND ANCIIiIiAKY AD- 
MINISTRATION. 

§ 70. Foreign appointment. 

Letters of administration have no operation 
in other states except by sanction of such states. 
—Wood V. Gold, Case No. 17,947. 

§ 71. Ancillary appointzaent. 

The state court will grant administration on 
property belonging or debts due to persons re- 
siding abroad, to enable them to be collected in 
the state. — Picquet v. Swan, Case No. 11,132. 

Letters of administration with the will an- 
nexed, granted in the District of Columbia 
while there was an executor acting under let- 
ters testamentary granted in Maryland, are 
void.- Paul V. Kane, Case No. 10,843. 

Auxiliary administration is not within the 
meaning of Revision Iowa 1860, § 2357, provid- 
ing that administration shall not be "originally 
granted" after the lapse of five years from the 
death of decedent. — ^Dolton v. Nelson, Case No. 
3,976. 

§ 72. Collection and disposition of as- 
sets. 
An administrator appointed in one state is 
not entitled to property, once vested in an ad- 
ministrator appointed by the court of decedent's 
domicile, transported to the former state for 
sale in its markets. — Crescent City Ice Co. v. 
Stafford, Case No. 3,387. 

§ 73. Actions by f oreigrn executors or ad- 
ministrators. 

The administrator, to whom a patent has been 
granted for the invention of his intestate, is a 
trustee holding the legal title for the benefit of 
the heirs at hiw of the intestate, and he need 
not qualify in the state in which he is suing for 
infringement.— Goodyear v. HuUihen, Case No. 
5,573. 

A federal court in one state cannot regard 
letters testamentary or of administration grant- 
ed in another state, and such letters give no 
authority to sue. — ^Brownson v. Wallace, Case 
No. 2,042. 

The objection that plaintiffs are foreign ex- 
ecutors may be taken at the hearing, where it 
does not appear on the face of the complaint. — 
Bartlett v. Rogers, Case No. 1,079. 

The rule that a suit cannot be maintained in 
our courts by a foreign executor or administra- 
tor who has not taken out administration here 
only applies where such person sues in right of 
the deceased. — ^Trecothick v. Austin, Case No. 
14,164. 

If he sxies in his own right, although the right 
be derived under a foreign will, no administra- 
tion need be taken out here if it does not affect 
real estate passed by the will here. — ^Trecothick 
■V. Austin, Case No. 14,164. 

An administrator appointed in one state may 
sue in the courts of another before obtaining 
letters therein, and after he has obtained such 
letters may aver the fact by amendment. — 
Swatzel V. Arnold, Case No. 13,682. 

Executors appointed in New York under pro- 
bate of will there not authorized to maintain 
actions for collection of assets of estate of de- 



ceased in California.- Bartlett v. Rogers, Case 
No. 1,079. 

Letters granted in New York upon a sugges- 
tion of assets found will enable the administra- 
tor to recover assets in the District of Colum- 
bia, under Act June 24, 1812. % 11.— Blyden- 
burgh V. Lowry, Case No. 1,582. 

An administrator acting under letters of ad- 
ministration granted in another state may in- 
stitute a suit in Pennsylvania without taking 
out letters of administration there. — Glassell's 
Adm'r v Wilson's Adm'r, Case No. 5,477. 

ft 

Executors or administrators appointed in oth- 
er states may sue in Ohio. — ^Price v. Morris, 
Case No. 11,414. 

A grant of letters duly certified is suflScient 
authority to sue in Ohio. — Price v. Morris, Case 
No. 11,414. 

§ 74. Actions against foreign adminis- 
trators or executors. 

No action can be maintained against an ex- 
ecutor or administrator, on a debt due from the 
estate, unless he has been duly qualified by a 
probate tribunal in the state or county where 
the suit is brought. — Caldwell v. Harding, Case 
No. 2,301. 

An executor cannot be compelled to appear 
and answer in a state where he has not taken 
out letters testamentary, nor done any official 
act, though process is served upon him person- 
ally. — Security Ins. Co. v. Taylor, Case No. 12,- 
607. 

An executor or administrator appointed in 
one state cannot be sued in another for assets 
lawfully received by him in the foi-mer. — ^Melius 
V. Thompson, Case No. 9,405. 

XII. LIABELITIES ON AD3VEINISTRA- 
TION BONDS. 

§ 75. Nature and extent in general. 

Each administrator on a joint administration 
bond is a surety for the other, and is bound for 
the whole.— Gay v. Cornell, Case No. 5,280; 
Lidderdale v, Robinson, Id. 8,337. 

§ 76. "Wliat constitutes breacli. 

The administration bond of an executor is- 
liable if he fails to put in a claim against him- 
self.— Wilson V. Rose, Case No. 17,831. 

§ 77. Settlement and discharge of prin- 
cipal. 

A receipt by one of four testamentary guar- 
dians to himself as. executor discharges himself 
as executor. — ^Alston v. Munford, Case No. 267. 

An executor indebted to the estate cannot, in 
an action upon the administration bond brought 
by creditors or legatees, discharge himself by 
showing payments to his co-executors. — ^United 
States V. Rose, Case No. 16,193. 

Where an executor who was also a guardian 
charges himself as guardian with a specific- 
legacy to his ward, both he and the sureties on 
his executor's bond are discharged from lia- 
bility. — Alston V. Munford, Case No. 267. 

The sureties in the administration bond ai*e 
not liable for a distributee's share where the 
administrator, after a decree ascertaining the 
distributive shares, took guardianship of the 
distributee, as in such case he will hold the 
share as guardian, and not as administrator. — 
Taylor v. Deblois, Case No. 13,790. 

The sureties of an administrator are liable in 
the same manner as their principal for assets 
received from a foreign administrator, where he 
is also guardian for legatees and distributees, 
until some act or admission showing that he 
retained them as guardian.— Pratt v, Northam, 
Case No. 11,376. 

§78. Actions. 

Right of action upon an administration bond 
by a creditor of the intestate in the District of 
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Oolumbia.— United States y. Shaw, Case No. 
16,267. 

In Washington county, D. C, there must be 
a return of non est, or of fi. fa., against the ex- 
ecutor or administrator, before suit upon his 
bond. Act Md. 1720, c. 24.— United States v. 
Queen, Case No. 16,109. 

An action will not lie against the sureties in 
an administration bond until a devastavit has 
heen established in a suit against the adminis- 
trator.— Young V. Mandeville, Case No. 18,161. 

An action will not He in Virginia against the 
sureties in an administration bond, until the 
plaintiff shall have proved his debt and a devas- 
tavit in an action against the administrator.— 
<5ilpin V. Crandell, Case No. 5,^9; Same v. Ox- 
ley, Id. 5,450. 

An action cannot be maintained upon an ad- 
ministration bond of an executor for not giving 
in a claim against himself, until the claim has 
heen established under Act Md. 1798, c. 101, § 
■20, d. &— United States v. Rose, Case No. 16,- 
194. 

Where the executor has wasted the assets, 
•and is insolvent, the government may claim pay- 
ment of the duties from the sureties on the 
-executor's bond, without in the first instance re- 
sorting to the sureties on the customhouse bond. 
—United States v. Aborn, Case No. 14,418. 

A creditor cannot maintain an action against 
-the administrator of his debtor on his adminis- 
tration bond, before return of non est on a 
-capias ad respondendum, or a fi. fa. returned 
nulla bona, or other apparent insolvency. — ^Unit- 
•ed States v. Kenedy, Case No. 15,520. 

A decree against an executor for legacies is 
mo bar to an action on the executor's bond. — 
Bryan v. Alexander, Case No. 2,064. 

A suit on an administration bond payable to 
-the governor by name, must be in his name, 
and not by his style of office.— Arkansas v. Ball, 
•Case No. 530. 

A suit on an executor's bond is not barred in 
-six years from the date of a decree merely as- 
'<;ertaining the amount due the legatee. — Bryan 
-V. Alexander, Case No. 2,064. 

In an action upon an administrator's bond to 
•recover a distributive share of the estate, de- 
fendants may retain for necessaries furnished 
the distributee.— United States v. Ritter, Case 
ISTo. 16,169. 

Xm. EXECTJTORS 3>E SON TORT. 

-§ 79. WItat acts constitute one esecntor 
de son tort. 
The possession of proper^, under a disposi- 
-tion of it by deed in the lifetime of deceased, 
■will not, in law, constitute the possessor execu- 
-tor de son tort. — ^Peters v. Breckenridge, Case 
:Nro. 11,030. 

^80. IiialiiUties. 

Executor de son tort is liable for value of 
soods taken and used.— Baysand v. Lovering, 
'Case No. 1,147. 

EXEMPLARY DAMAGES. 

•See 'Damages," § 8. 

EXEMPLIFICATiONS. 

_As evidence, see "Evidence," §| 47-50. 

EXEMPTIONS. 

"See, also, "Homestead." 

J'rom service as juror, see "Jury," § 5. 

of process, see "Process," § 6. 

Prom taxation, see "Taxation," § 7. 
Of property of bankrupt, see "Bankruptcy," §§ 
515-536. 



§ 1. Creation and effect. 

Exemption laws passed after the commence- 
ment of a suit in the federal court will not ap- 
ply to an execution therein. — ^Lawrence v. Wiclc- 
ware, Case No. 8,148. 

State exemption laws apply to process issued 
from the federal courts.— Manufacturers' & 
Farmers' Bank v. Bayless, Case No. 9,050. 

The federal courts in New York, under Rev. 
St. § 967, are not vested with discretionary pow- 
er (Code Civ. Proc. N. Y. §282) to order real 
property bound by the lien of a judgment to be 
exempted therefrom in certain cases during the 
pendency of an appeal from such judgment. — 
Myers v. Tyson, Case No. 9,995. 

The effect of a chattel mortgage on the stock 
in trade upon the right to an exemption, and 
what property falls witliin the phrase "stock in 
trade," as used in the exemption statute, con- 
sidered. — ^In re Jones, Case No. 7,445. 

A merchant in Kansas is not entitled to_the 
special exemption allowed a "mechanic, miner, 
or other person," of tools and instruments for 
the purpose of carrying on his trade or business. 
Comp. Laws Kan, 1862. p. 549, § 11.— In re 
Schwartz, Case No. 12,503. 

A merchant tailor, in Kansas, who is a prac- 
tical workman, and cuts and fits garments for 
customers, and superintends their manufacture, 
is entitied to the right of exemption of goods 
to the value of 5400 as "stock in trade," which 
may be asserted against the proceeds of goods 
in the hands of the bankruptcy court where ille- 
gally refused by the assignee. — In re Jones, 
Case No. 7,445. 

In Wisconsin exemptions will not be allowed 
from the stock in trade, or from articles simply 
bought for exchange, and which are not "used 
and kept for the purpose of carrying on the 
trade or business."— -Ex parte Robinson, Case 
No. 11,933. 

A merchant is entitled to an exemption of im- 
plements or stock in trade, given "any mechan- 
ic, miner, or other person."— In re Bjornstad, 
Case No. 1,453. 

Under the Colorado law, a merchant is enti- 
tled to a horse as a "working animal," but not 
to. a buggy.— In re Peabody, Case No. 10,866. 

The business of mere buying and selling or 
directing or employing the labors of others is 
not a trade, occupation, or profession within Civ. 
Code Or. § 279, allowing exemptions. — ^In re 
Parker, Case No. 10,724. 

The "business of a contractor" is not a "trade, 
occupation, or profession," within the meaning 
of Code Or. § 211, exempting certain tools and 
implements from execution. — In re Whetmore, 
Case No. 17,508. 

A wagon and team are not exempt under Act 
1867, § 14, and Civ. Code Or. § 279, unless they 
are necessary to a trade, occupation, or profes- 
sion in which the bankrupt habitually earns his 
living.— In re Parker, Case No. 10,724. 

EXHIBITS. 

Annexed to pleading, see "Pleading," §§ 60-62. 

EXPATRIATION. 

See "Citizens," § 3. 

EXPERT TESTIMONY. 

In civil actions, see "Evidence," §§ 75-79; "Pat- 
ents," §§ 200, 231. 

In criminal prosecutions, see "Criminal Law," § 
65. 
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EXPLOSIVES. 



Oriminal liability for explosion, see "Homicide," 
§ 2. 

Keeping of, see "Negligence," § 2. 

Regulations as to carriage by water, see "Ship- 
ping," § 193. 

EXPORTS. 

Taxation of, see "Commerce," § 1. 

EX POST FACTO LAWS. 

Constitutional restrictions, see "Constitutional 
Law," g 10. 

Retroactive operation of statutes, see "Stat- 
utes," § 35. 

EXPRESS COMPANiES. 



See "Carriers.'' 



EXTORTION. 



§ 1. Wat-are amd elements of oSense. 

Extortion is the unlawful taking by any offi- 
cer, by color of his office, of any money or thing 
of value that is not due him, or more than is 
due, or before it is due. — United States v. Waitz, 
Case No. 16,631. 

Laboring to exact fees from one party after 
having received them from another is not extor- 
tion. — United States v. Chenault, Case Xo. 14,- 
791. 

An officer is not guilty of extortion in collect- 
ing greater fees than those allowed by law, un- 
less he did so with knowledge that he was vio- 
lating the law.— United States v. Highleyman, 
Case No. 15,361. 

A register of a land office cannot lawfully act 
as attorney for an applicant for a patent, and 
where, acting as such, he receives a gross sum 
as compensation for services in both capacities 
in excess of legal fees as register, he is guilty 
of extortion. — ^United States v. Waitz, Case No. 
16,631. 

EXTRADITION. 

L INTERNATIONAL. 

§ 1, Nature of International extradition. 5 2, 
Treaties and constitutional and statutory 
provisions. § 3, Executive authority and ju- 
risdiction of courts. § 4, Application, com- 
plaint, and requisition. § 5, Demand. § 6, 
Warrant and mandate. § 7, Evidence. § 8, 
Procedure. § 9, What law governs. § 10, 
Crimes for which extradition may be de- 
manded. § 11, Place of commission of crime. 
§ 12, Persons subject to surrender. § 13, Re- 
view of commissioner's decision. § 14, Effect 
of extradition proceedings. § 15, Waiver of 
right to demand prisoner. 

II. INTERSTATE. 

§ 16, Executive authority. § 17, Crimes for 
which extradition may be demanded. § 18, 
Warrant and issuance thereof. § 19, Commit- 
ment for trial. § 20, Procedure and plead- 
ing. 

Jurisdiction on habeas corpus proceedings, see 

"Courts," § 114. 
Of fugitive apprentice, see "Apprentices," § 3. 

slaves, see "Slaves," §§ 9-11. 

Review of extradition proceedings, see "Habeas 

Corpus," § 15. 



I. INTEBWATIONAI.. 

§ 1. Nature of iatemational extradition. 

The right of a foreign government to demand 
the surrender of a fugitive from justice does not 
exist except as granted by statutory provisions 
or treaty stipulation. — In re De Giacomo, Case 
No. 3,747; Eix parte Dos Santos, Id. 4,016; 
United States v. Davis, Id. 14,932. 

§ 2. Treaties and constitutional and stat- 
utory provisions. 

The act of August 12, 1848, is not in eonliict 
with the treaty with Great Britain of August 9,. 
1842, but is merely supplementary thereto. — In 
re Kaine, Case No. 7,598. 

Under the treaty with Great Britain of Au- 
gust, 1842, a person charged with piracy on 
board a British vessel on the high seas may be 
arrested and surrendered without any special act 
to carry the treaty into effect.— In re Sheazle, 
Case No. 12,734. 

The treaty of extradition with Bavaria of 
1853 was not abrogated by the operation of the 
constitution of the German empire, adopted in 
1871.— In re Thomas, Case No. 13,887. 

The treaty of March 23, 1868, between the 
United States and Italy, construed as covering 
the case of a crime committed before the treaty 
was made, is not open to the objection that it 
is a bill of attainder or an ex post facto law, 
within the meaning of Const. U. S. art. 1, § 9. 
—In re De Giacomo, Case No. 3,747. 

The British extradition act of August 9, 1870 
(33 & 34 Vict. c. 52), is not binding on tiie courts 
of the United States in resnect to the construc- 
tion of the treaty of 1842.— United States v. 
Lawrence, Case No. 15,573. 

Under the treaty of 1874 with Belgium, the 
date of the signing, and not the date of the rati- 
fication, is the time intended in the declaration 
that its provisions shall not apply to any crime 
committed prior to its date.— In re Vandervel- 
pen, Case No. 16,844. 

Article 27 of the treaty of 1794 with Great 
Britain, which provides for the reciprocal extra- 
dition of fugitives charged with the crimes of 
murder and forgery, is not in contravention 
of the constitution of the United States, as vio- 
lating the right of trial by jury.— United States 
v. Robins, Case No. 16,175. 

§ 3. Executive antliority and jurisdic- 
tion of courts. 

It is optional with the executive to surrender 
a fugitive from justice where there is no treaty 
or act of congress requiring it to be done. — In 
re Sheazle, Case No. 12,734. 

Where a judge had ordered a warrant of ex- 
tradition to issue, the secretary of state, upon 
a review of the case, refused to issue the war- 
rant, and the accused was discharged.— In re 
Palmer, Case No. 10,679. 

Where the treaty of extradition does not re- 
quire the issuing of an executive mandate, it is 
not a prerequisite to jurisdiction. — In re Thom- 
as, Case No. 13,887. 

Necessity of a mandate from the executive 
for the arrest of a fugitive from justice before 
the commissioner can entertain jurisdiction of 
proceedings.- In re MacDonnell, Case No. 8,771. 

A federal judge has authority to issue a war- 
rant for the arrest of a fugitive under the 
treaty with Great Britain of 1842, and the 
statutes passed to aid in carrying it into effect, 
without a previous application having been 
made to the executive. — In re Kelley, Case Xo. 
7,655; Ex parte Ross, Id. 12,069. 

Whether the government is bound, under a 
treaty, to deliver the fugitive, and whether he 
is within the description of persons named 
therein as subject to extradition, are questions, 
for the political, not the judicial, department. — 
In re Metzger, Case No. 9,511. 
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An alleged agreement before extradition ^at 
the prisoner should not be tried for any other 
offense untU he had opportunity to return to 
the country from Tvhich he was extradited does 
not affect the jurisdiction of the court to try 
him on a. different charge.— United States v. 
Lawrence, Case No. 15^573. 

Where s, treaty of extradition does not state 
which department of the government shaU exe- 
cute its provisions, the judiciary will take juris- 
diction.— United States V. Robins, Case No. Ib,- 
175. 

No order of the president in relation to the 
prosecution of an extradited prisoner can legally 
restrict or enlarge the jurisdiction of the courts. 
—United States v. Lawrence, Case No. 15,573. 



§ 4. Application, complaint, and req.nasi- 
tion. 

The court cannot question the authority to 
make the application for extradition where it is 
sustained by complaint on oath.— ^In re Dugan, 
Case No. 4,120. 

The application may be renewed after a dis- 
charge on a previous application in another 
state, where the case docs not appear to have 
been fully investigated.— Muller's Case, Case 
No. 9,913. 

The complaint on which the warrant is issued 
need not set forth the issuing of a mandate by 
the executive for the arrest of the fugitive.— 
In re MacDonnell, Case No. 8,771. 

Where the crime is forgery, the complaint on 
which the warrant is founded may charge more 
than one forgery.— In re Henrich, Case No. 
6,369. 

The complaint must be as specific as in the 
case of an offense committed in the United 
States.— In re Farez, Case No. 4,644. 

The substance of the offense charged should 
be clearly set forth in the complaint praying for 
the issuing of the warrant— In re Farez, Case 
No. 4.644. 

The complaint need not allege that a warrant 
was issued abroad against the offender, as the 
issuing of such warrant is not a necessary pre- 
liminary step.— In re Farez, Case No. 4,645. 

The verification of a complaint by a foreign 
consul may be on information and belief.— In re 
Farez, Case No. 4,645. 

A complaint on oath, made by the consul gen- 
eral of a foreign country before a commissioner 
in the district, on the strength of telegrams and 
depositions taken abroad, %eld sufficient to jus- 
tify the court in remanding the prisoner for ex- 
.imination before the commissioner before whom 
the complaint was made, and who issued the war- 
rant of arrest.— Ex parte Van Hoven, Case No. 
16,859. 

The application for the surrender may be made 
by the British minister, and need not be founded 
upon a previous indictment or warrant.— In re 
Sheazle, Case No. 12,734. 

An indictment, or its equivalent, in the foreign 
country, is not necessary to authorize extradi- 
tion for a crune committed therein.— SluUer s 
Case, Case No. 9,913. 

The requisition for the extradition of a fugi- 
tive criminal under the treaty with Great Britain 
of 1842, and Act Aug. 12, ISiS, is properly made 
through the executive of the United States.— In 
re Heilbronn, Case No. 6,323. 

§ 5. Demand. 

The federal judiciary has no authority to as- 
sist in the execution of the penal laws of a for- 
eign country by surrendering a fugitive from the 
justice of a foreign government, or to detain him 
in custody until a formal demand can be made 
of the executive. Piracy is no exception to this 
rule.— Ex parte Dos Santos, Case No. 4,016. 



Under the treaty with Great Britain of August 
9, 18^, a demand must first be made directly 
upon the government for the surrender of a fugi-- 
tive, and its authority obtained before a warrant 
of arrest can be issued.— Ex parte Kaine, Case 
No. 7^597. 

§ 6. "Warrant and mandate. 

Sufficiency of warrant to give jurisdiction to 
arrest and commit a fugitive from justice.— In re 
Henrich, Case No. 6,369. 

The authority of the commissioner to issue a 
warrant for the apprehension of a fugitive must 
appear upon the face of the warrant, or it is 
void.— In re Farez, Case No. 4,644. 

The authority of the commissioner is sufficient- 
ly sho\s'n where it appears that he was author- 
ized to issue warrants generally in cases of ex- 
tradition, embracing the one covered by such war- 
rant.— In re Farez, Case No. 4,645. 

The warrant for the arrest of an alleged fugi- 
tive may follow the words of the treaty m de- 
scribing the offense charged.— In re MacDonnell, 
Case No. 8,771. 



Pending extradition proceedings, a second war- 
rant, on a new complaint, for a distinct offense, 
may be issued.^In re MacDonnell. Case No, 8,- 
772. 

The order to surrender may be signed by the 
secretary of state, and be issued from the state 
department.— In re Sheazle, Case No. 12,734. 

It is not a necessary preliminary to an inves- 
tigation that a warrant of arrest should have 
been issued or proceedings had against tiie ac- 
cused in the foreign jurisdiction.— In re Thomas, 
Case No. 13,887. 

The warrant on a requisition from the govern- 
ment of Belgium under the treaty of May 1, 
1874, art. 6, is sufficient if issued from the state 
department under its official seal.— Ex parte Van 
Hoven, Case No. 16,858. 

The warrant remains in force, notwithstanding 
the commitment under it was set aside for errors 
in the examination before the commissioner.- 
In re Farez, Oases Nos. 4,645, 4,646. . 

The judicial department will presume from the 
mandate of the secretary of state that a warrant 
for the arrest of the alleged fugitive for the crime 
imputed to him was issued in Belgium.— Ex parte 
Van Hoven, Case No. 16,859. 

A mandate, purporting to be issued by tie gov- 
ernment of the United States, and issued under 
the hand of the secretary of state and the seal 
of the department of state, -is a sufficient man- 
date.— In re Farez, Case No. 4,644. 

A description in the mandate of the offense 
charged, in the terms of the treaty, is sufficient 
—In re MacDonneU, Case No. 8,771. 

§ 7. Evidence. 

The testimony of accused is not admissible in 
a case of extradition, tried by a federal judge, 
though sitting in a state where "such evidence 
would be received.— In re Dugan, Case No. 4,120. 

The evidence against accused may be in the 
form authorized in the country whence it comes, 
and, in substance, sufficient to warrant action in 
the country whose action is invoked. — ^In re Du- 
gan, Case No. 4,120. 

The statutes in relation to documentary evi- 
dence from abroad in extradition cases (Act Aug. 
12, 1848, § 2; Act June 22, i860; Rev. St. § 
5271) examined. — In re Stupp, Case No. 13,563. 

To render papers admissible in evidence under 
Act June 22, 1860, it is not necessary that they 
should be papers on which a warrant of arrest 
was issued abroad.— In re Farez, Case^No. 4,645. 

Admissibility of copies of depositions taken 
abroad in extradition proceedings.— In re Mac- 
Donnell, Case No. 8,772. 
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Forged papers produced to and deposed to by 
'R'itnesses givins depositions abroad, where the 
■charge is forgery, need not be produced here be- 
fore the commissioner. — In re Farez, Case No. 
4,645. 

Documents Tvhich are so authenticated that the 
tribunals of the country where the offense was 
committed would receive them are admissible in 
support of the charge.— In re Henrich, Case No. 
6,309; Muller's Case, Id. 9,913. 

The proper form of such authentication consid- 
ered.— In re Henrich, Case No. 6,369. 

"What is a sufficient certificate of authentica- 
tion of papers under Act I860.— In re Farez, 
Oase No. 4,645. 

Upon the hearing, copies of depositions and of 
warrants and other papers certified under the 
hand of the person issuing them, and attested 
upon the oath of the party producing them to be 
true copies, are admissible. — Ex parte Ross, Case 
No. 12.069. 

Documentary evidence of the prisoner having 
committed the offense charged held sufficient, 
both in form and substance, to warrant his com- 
mitment for extradition. — In re Heilbronn, Case 
No. 6,323. 

Testimony of a vice consul that he had receiv- 
ed official information from his eovernment in 
respect to the crime and the fugitive, together 
with verified depositions in proceedings before a 
judge of instruction in France, with other evi- 
dence, held sufficient to justify detaining the 
fugitive for trial.— In re Metzger, Case No. 9,511. 

Sufficiency of evidence to justify the extradi- 
tion of a prisoner charged yvith having forged an 
acceptance in England under the provisions of 
the treaty of August 9, 1S42.— United States v. 
Warr, Case No. 16,644. 

The proof to warrant a commitment for extra- 
dition to a foreign country must be sufiicient to 
authorize a conviction. — Ex parte Kaine, Oase 
No. 7,597; In re Metzger, Id. 9,511. 

§ 8. Procedure. 

Rules prescribed for the conduct of proceedings 
under extradition treaties. — In re Henrich. Case 
No. 6,369. 

The treaty with Great Britain does not give 
accused the right to be confrouted with the wit- 
nesses against him.— In re Dugan, Case No. 4,- 
120. Q 

TVTiere the complaint is made upon information 
and belief only, the accused cannot claim the 
right to cross-examine the affiant before tlie pros- 
ecution gives evidence.— In re Farez, Oase No. 
4i645. 

Proceedings for the arrest and commitment of 
a fugitive under the treaty with Great Britain 
of August 9, 1S42, and the duties and powers of 
magistrates thereunder.— In re Kaine, Case No. 
7,598. 

The commissioner may, in his discretion, grant 
reasonable adjournments, in the course of hear- 
ing the evidence, to enable testimony to be pro- 
duced.— In re MacDonnell, Case No, 8,771. 

The commissioner held justified in not adjourn- 
ing the case to allow time for the prisoner to 
procure alleged evidence on his behalf from 
abroad.— In re Farez, Case No. 4,645. 

A person charged with piracy on board a Brit- 
ish vessel may be examined by a state magis- 
trate, and ordered into custody, with a view to a 
future surrender. — In re Sheazle, Case No. 12,- 
734. 



§ 9. "Wliat law governs. 

The law of the state in force at -the date of the 
commission of the offense, and at the time of the 
Jiearing under the application, will control.- Mul- 
ler's Case, Case No. 9,913. 



The preliminary examination of the accused 
must be conducted a^ccording to the mode of pro- 
cedure which prevails in the state where the of- 
fender is found.— In re Farez, Case No. 4,645. 

The laws of Prance, and not those of the Unit- 
ed States, form the basis for the inquiry wheth- 
er an extraditable offense has been committed, 
under the treaty of November 9, 1S43.— In re 
Metzger, Case No. 9,511. 

The specific applications of the definitions of 
the crimes named in a treaty are determinable 
m particular cases by the jurisprudence and 
legislation of the particular places of arrest.— 
Muller's Case, Case No, 9,913. 

§ 10. Crimes for -which, estradition may 
he demaiided. 

A crime subject to infamous punishment in 
Switzerland is an extraditable crime under the 
treaty with that country, although not subject 
to such punishment in this countrv.— In re Farez 
Case No. 4,645. 

The crime is shown to be subject to infamous 
punishment in Switzerland by showing that it 
is punishable by imprisonment in the state pris- 
pn, by the laws of the canton of Berne, in which 
It was committed.— In re Farez, Case No. 4,645. 

A person may be surrendered under the treaty 
of March 23, 1868, for murder committed in 
Italy before the treaty was made.—In re De 
Giaeomo, Case No. 3,747. 

ilanslaughter is not an extraditable offense 
under the treaty with Great Britain of 1842, not 
being included in the term "murder."— In re 
Kelley, Case No. 7,655. 

The lowest grade of inexcusable homicide is 
within the generic term "murder." as used in 
the treaty of 1842 with Great Britain, and the 
tribunal where the furtive is found will not in- 
quire into the grade of guilt.--ln re Palmer, 
Case No. 10,679. 

A charge of having committed, within the ju- 
risdiction of a foreign country, the crime of 
vol qualifie, being one of the crimes enumerated 
and provided for in a treaty of extradition, Jield 
sufficient to sustain a commitment and warrant 
of extradition.— In re Veremaitre, Case No. 16.- 
915. 

It is not a good plea to an indictment for brib- 
ery that defendant was brought into the juri.';- 
diction of the court under an extradition treaty 
on a charge of forgery.- United States v. Cald- 
well, Case No. 14,707. 

§ 11. Place of commission of crime. 

A subject of the king of Prussia, charged with 
having committed a crime in Belgium, is ex- 
traditable under the treaty with Prussia of 
June 16, 1852, as for a crime "committed with- 
in the jurisdiction" of Prussia, where such per- 
son is punishable for such crime in Prussia, 
where a prosecution therefor has been com- 
menced.— In re Stupp, Case No. 13,562. 

A murder committed on board a British ship 
of war is committed within the jurisdiction of 
Great Britain, under the treaty of extradition.— 
United States v. Cooper, Case No. 14,865; Same 
V. Robins, Id. 16,175. 

§ 12. Persons snhject to surrender. 

A person against whom a complaint has been 
naade and accepted before a judge of instruc- 
tion in France is a person accused, within the 
meaning of the extradition treaty.- In re Metz- 
ger, Case No. 9,511, 

Article 27 of the treaty of 1794 with Great 
Britain applies to citizens of the United States 
who have committed the specified crimes within 
the jurisdiction of Great Britain, and have fled 
to this country.— United States v. Robins, Case 
No. 16,175. 

§ 13. Review of commissioner's decision. 

Where the commissioner acts on legal evi- 
dence the court will not reverse his judgment 
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except for substantial error in law, or for such 
manifest error in fact as would warrant a court 
in granting a new trial for a verdict against 
evidence.— In re Henricb, Case ^o. 6,369. - 

Estradition proceeding may be reviewed upon 
certiorari after a warrant of surrender has 
been issued by the president. — ^In re MacDon- 
nell, Case- No. 8,772. 

Where the commissioner has jurisdiction, an5 
has before him legal and competent evidence, 
his decision on its weight and effect is not sub- 
ject to review. — 'Ex parte Van Aernam, Case 
No. 16.824; In re Vaudervelnen, Id. 16,844; 
In re Wahl, Id. 17,041; In re Wiegand, H. 17,- 
618. 

See, also, "Habeas Corpus," § 15. 

§ 14. !E£Eect of extradition proceedings. 

Estradition proceedings do not, by their na- 
ture, secure immunity from prosecution for oth- 
er offenses than that for which the prisoner was 

surrendered.— United States v. Lawrence, Case 

No. 15,573. 

There is no provision conferring such im- 
munity in the treaty with Great Britain of Au- 
gust 9, 1842, or in Act Aug. 12, 1848, or Act 
March 3, 1869.— United States v. Lawrence, 
•Case No. 15,573. 

5 15. Waiver of riglit to demand prison- 
er. 

Authority from the Swedish government to 
emigrate to the United States precludes it from 
subsequently demanding the surrender of the 
person as a deserting seaman under the treatv 
■of 1827, art. 14.— In re Pederson, Case No. 10,- 
S99a. 

H. INTERSTATE. 

^16. Executive antliority. 

A state executive has no authority to cause 
the arrest and surrender of a citizen, unless it 
appears that the alleged crime was committed in 
the state making the demand.— Ex parte Smith, 
Case No. 12,968. 

State governors, in issuing warrants for the 
Arrest and surrender of an alleged fugitive, act 
imder the authority of the United States laws, 
although the state may have legislated on the 
■subject— Ex parte Smith, Case No, 12,968. 

■§ 17. Crimes for -nrJiiclL estradition may 
Be demanded. 

"Crime." in Const. U. S. art. 4, § 2, relating 
to extradition, means any offense indictable by 
the laws of the state demanding the surrender, 
and is not confined to common-law crimes. — In 
xe Burke, Case No. 2,158. 



Acts made criminal by the law of the demand- 
ing state, passed subsequent to the adoption of 
the constitution apd the passage of Kev. St. 
§ 5278, are extraditable crimes. — ^In re Leary, 
Case No. 8,162. 

§ 18. "Warrant and issuance tHereof. 

A copy of the indictment or an atfldavit made 
before some magistrate charging the crime must 
be presented with the demand for extradition. — 
In re Jackson, Case No. 7,125. 

A prima facie case must be made out by com- 
petent evidence showing that the person charged 
with crime is a fugitive from the state by whose 
executive he is demanded, before the warrant 
of arrest can issue.— In re Jackson, Case No. 
7,125. 

A copy of the indictment authenticated in the 
manner provided by Rev. St. § 905, need not be 
produced to the governor before the issue of the 
warrant— In re Leary, Case No. 8,162, 

Though the prisoner denies that there is any 
indictment against him, and craves oyer of the 
same, respondent need not produce a copy of 
the indictment or of the requisition of the gov- 
ernor of the demanding state. — ^In re Leary, 
Case No. 8,162. 

If the affidavit on which the requisition and 
warrant are founded do not distinctly show 
that the prisoner committed any crime in tho 
state making the requisition, or that he fled 
therefrom, he must be discharged.— Ex parte 
Smith, Case No. 12,968. 

The warrant of the executive is conclusive 
evidence that the person named therein stands 
charged with the crime in another state.— In re 
Leary, Case No. 8,162. 

§19. Commitment for trial. 

A fugitive extradited from anotlier state mav 
be held for trial, even if the arrest under the 
rendition proceedings was without legal author- 
ity.— New Jersey v. Noyes, Case No, 10,164. 

The four requisites of a valid commitment for 
trial in another state are a charge of crime 
therein, a demand from its governor, an indict- 
ment found or affidavit certified by the gover- 
nor, and the presence of the prisoner in the 
state when the crime was committed. — ^Ex parte 
McKean, Case No. 8,848. 

§ 30. Procedure and pleading;. 

Eegularity of procedure on extradition for 
statutory crime,— In re Burke, Case No. 2,158. 

No pleading is required after the traverse to 
the return.— In re Leary, Case No. 8,162. 
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FACTORS. 



§ 1, Appointment or employment. § 2, Authority 
■conferred in general, § 3, Duties to principal in 
general. § 4, Control and care of goods, § 5, Obli- 
gation to make advances. § 6, Mortgage or pledge of 
goods. § 7, Sale of goods— Authority to sell. § 8, 

Place, time, and mode of sale. § 9, Price. 

§ 10, Credit to buyer. § 11, Del credere agency. 

§ 12, Proceeds of goods. § 13, Keeping and render- 
ing accounts. § 14, Rights and liabilities as to third 
persons. § IS, Rights of creditors of factor. § 16, 
•Commission or other compensation for service. § 17, 
Reimbursement of advances, expenses, or losses. 
§ 18, Lien. § 19, Actions between principal and 
factor, 

See, also, "Brokers"; "Principal and Agent." 



§ 1. Appointment or employment. 

Where the consignee gives acceptances for the 
value of the goods, and agrees to account for 
the whole price, guarantying the sales, and to 
receive a commission, the transaction is a con- 
signment on sale, as distinguished from a con- 
signment on del credere guarantee. — ^Ex parte 
Plannagans, Case No. 4,855, 

The factor is under no obligations to com- 
plete a purchase for the principal, where the lat- 
ter has failed to send the money therefor as 
agreed.— Rice v, (Montgomery, Case No, 11,753, 

§ 2. Autliority conferred in general. 

Authority to a consignee to furnish a cargo 
under a charter gives no right to waive ony of 
its stipulations, or make any agreement as to 
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the manner in which the ship shall be loaded or 
ballasted— Rich v. Parrott, Case No. 11,761. 

Omission to answer a letter reciting a breach 
of orders, or to state in a letter of complaint 
that the factor will be held responsible, is not, 
per se, a ratification.— Cunningham v. Bell, Case 
No. 3,479. 

If a consignee writes a letter to his consignor 
and fully informs him what he has done, the 
silence of the consignor, after a reasonable time, 
is an approval of his conduct— Norris v. Cook, 
Case No. 10,305. 

In making the disclosure the consignee is not 
bound to relate facts of a general nature which 
he may reasonably presume the consignor has 
knowledge of.^Norris t. Cook, Case No. 10,305. 

In cases of necessity or great urgency, it is 
only necessary that the supercargo should act 
bona fide, and with reasonable discretion, to 
bind the owner.- Forrestier v. Bordman, Case 
No. 4,945. 

A cargo was shipped during a war, without 
positive instructions as to its destination. Eeld, 
that the silence of the consignor, after apprised 
of its destination, was an implied approval of 
the act of the consignees.- Dunbar v. Miller, 
Case No. 4,130. 

A factor has no property or interest in the 
goods beyond his commission, and cannot con- 
trol the right of the principal over them.— "Wal- 
ter V. Ross, Case No. 17,122. 

§ 3. Duties to principal in general. 

The making of a freight list by the factor of 
the vessel owner, prepared as if the whole 
cargo was shipped, at specified rates of freight, 
where a portion is shipped at half profits, 
amounts to a misrepresentation. — ^Delano v, 
Winsor, Case No. 3,754. 
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§ 4. Control and care of goods. 

The owner's right to dispose of property 
shipped to a factor under a general consign- 
ment as security for advances, commissions, 
and expenses, is subject only to the factor's lien 
therefor.— The Packet, Case No. 10,655. 

Where a factor having a lien and a person 
claiming a derivative title under the owner con- 
test the right to the proceeds, the court will de- 
cide upon the equities of all concerned. — The 
Packet, Case No. 10,655. 

In the absence of an agreement or instruc- 
tions, or an established usage to insure the 
principal's goods, the factor is not required to 
insure them. — Odorless Rubber Co. v. North 
Bennington Boot «& Shoe Co., Case No. 10,438. 

A parol agreement by a factor to see to his 
own insurance will not render him liable for 
the loss of the principal's goods by fire where 
they were not insured. — Odorless Rubber Co. v. 
North Bennington Boot & Shoe Co., Case No. 
10,438. 

A factor accepting a bill drawn against a con- 
signment of goods already placed in the hands 
of a third person to be delivered to him has a 
property in the goods, and may replevin them 
from an attaching creditor of the consignor.— 
Nesmith v. Dyeing, Bleaching & Calendering 
Co., Case No. 10,124. 

A custom of London being proved for con- 
signees having a lien on the cargo to insure the 
same against fire, lield that, if the custom were 
intended for the benefit of the consignor, a con- 
signee was bound to insure, and, if he did not, 
was himself held as insurer, and was entitled to 
the premium; otherwise if the custom were 
merely to protect the consignee's interest. — 
Kingston v. Wilson, Case No. 7,823. 

§ 5. Obligation to make advances. 

The consignee of goods waives any personal 
claim against the owner for advances where he 
agrees to "hold for reimbursement on the 



amount and net proceeds of said goods which, 
are only considered answerable for said amount 
advanced."— Peisch v. Dickson, Case No. 10,- 
911. 

A principal procuring and receiving the bene- 
fit of advances cannot object that thej do not 
comply with the agreement of the factor. — 
Bradley v. Richardson, Case No. 1,786. 

§ 6. Mortgage or pledge of goods. 

A factor is bound to good faith and reasona- 
ble diligence. He cannot pledge the property of 
his principal for his own debts, but he may for 
the payment of the duties accruing on the spe- 
cific goods.— Evans v. Potter, Case No. 4,569. 

Property intrusted to a broker for sale, and 
pledged by him to secure a personal loan, may- 
be recovered by the owner from the lender. — 
Bragg V. Meyer, Case No. 1,801. 

A factor who pledges his principal's goods to- 
secure individual advances, with power of sale, 
is guilty of conversion, and liable for their val- 
ue at the time of the pledge.— Kelly v. Smith,. 
Case No. 7,675. 

In the settlement of accounts between the- 
principal and factor, the former is entitled to 
an adjustment of a claim for such conversion, 
without being driven to a cross action.— Kelly 
V. Smith, Case No. 7,675. 

A factor cannot pledge the goods of "his prin- 
cipal for his own debt, and, if he does, the prin- 
cipal may, after a demand and refusal, main- 
tain trover for them against the pledgee.— Van. 
Amringe v. Peabody, Casfe No. 16,825. 

§ 7. Sale of goods — AntHority to sell. 

Where a sale is made in disregard of instruc- 
tions, the consignor may recover damages. — 
Chapin v. Siger, Case No. 2,600; Marshall v- 
Williams, Id. 9,136. 

A supercargo is not bound to observe the ex- 
act terms of his instructions, if thereby the in- 
terests of the owner would be sacrificed, or his 
objects friistrated. — Forrestier v. Bordman, 
Case No. 4,945.' 

A consignee upon whom bills are drawn on a 
shipment must sell the goods to meet payment 
of such bills.— Potts v. Findlay, Case No. 11,- 
345. 

§ 8. Place, tixae, and mode of sale. 

A consignee impliedly contracts for the exer- 
cise of a sound judgment, and, if he be author- 
ized to direct the destination of the ship with 
a view to the best market, he must make all 
necessary inquiries to find the brat market; but, 
if the consignment be general, he is not bound 
to look for any other market than that to which, 
the vessel is consigned. — Kingston v, Wilson, 
Case No. 7,823. 

§ 9. -^— Price. 

The act of the factor in selling goods below 
the limited price is ratified where he renders an 
account of the sales and prices, and the prin- 
cipal draws on him as authorized for the bal- 
ance, and makes no objection thereto.— Rich- 
mond Mfg. Co. V. Starks, Case No. 11,802. 

§10. Credit to Tjuyer. 

A factor authorized generally to sell on credit 
is liable for the loss on a sale to one who is in- 
solvent or doubtful, if, by reasonable diligence, 
he might have known such fact, — Burrill v^ 
Phillips, Case No. 2,200. 

In the absence of a special contract, a credit 
sale is at the risk of the shipper, where the- 
usage of trade allows discretionary sales on 
cash or credit. — Forrestier v. Bordman, Case- 
No. 4,945. 

AH sales by a supercargo except those by del 
credere commission are at the risk of the ship- 
per. — ^Forrestier v. Bordman, Case No. 4,945. 

The validity of a sale on credit depends upoa 
the usage of trade in the place where the sale- 
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is made, and such usage is a question of fact 
for the jury.— Forrestier v. Bordman, Case No. 
4,945. 

In the case of a sale on credit, the factor is 
bound to exercise due discretion in enforcing 
payment, and must not sue or put the owner to 
expense unless there is reasonable ground to be- 
lieve that he will be benefited. — ^Forrestier v. 
Bordman, Case No, 4,945. 

A failure to give notice of the insolvency of 
the purchaser wiU render the factor liable for 
all damages suffered in consequence of such 
failure.— Forrestier v. Bordman, Case No. 4,945. 

A commission merchant who takes a bond for 
a simple contract debt for goods sold on coru- 
mission, and for a debt of his own, is answera- 
ble to the principal for the amount of the goods 
sold.— Jackson v. Baker, Case No. 7,129. 

In such case a demand of the bond before 
bringing suit is not necessary. — Jackson v. 
Baker, Case No. 7,130. 

Receiving without objection accounts of sales 
made en credit is a waiver of instructions to 
sell for cash, and authorizes the factor to make 
further sales on credit. — Marshall v. Williams, 
Case No. 9,136. 

§ 11. Del credexe agency. 

A consignee selling goods under a del credere 
commission is bound to account for the full 
price in specie, though he subsequently receives 
payment in bank notes at a depreciated value, 
upon suspension of specie payment in the state. 
— ^DunneU v. Mason, Case No. 4,179. 

Where the proceeds of notes taken by a factor 
del credere on the sale of his principal's goods 
are received by the assignees in insolvency of 
the factor, they may be recovered by the prin- 
cipal, subject to a deduction for the factor's 
commissions and charges, — Thompson v, Per- 
kins, Case No. 13,972. 

§ 12. Proceeds of goods. 

An action for money had and received lies 
against an agent employed to sell goods on com- 
mission, who has received the proceeds, which 
have been lost through the embezzlement of a 
person employed by him. — Head v, Bertrand. 
Case No, 11,601. 

In assumpsit against a consignee for proceeds 
of goods sold, interest is allowable from the 
time of demand. — ^Pope v. Barrett, Case No. 11,- 
273. 

A consignee, by the terms of his agency, may 
be the agent of the consignor until the consign- 
ed goods are sold, and when they are sold be- 
come, as between him and the consignor, the 
purchaser of and principal debtor for the goods 
sold.— Nutter v, Wheeler, Case No. 10,384. 

Factors Selling goods consigned xmder a del 
credere commission Jield liable for loss on a bill 
of exchange received in payment, and remitted, 
but not on one purchased for remission, as au- 
thorized.— Muller V. Bohlens, Case No. 9,914. 

Bills transmitted to a factor for sale, and 
credit on his debt against the principal, held to 
amount to payment, where the notes received 
therefor were dealt with as the property of the 
factor. — ^Hamilton v. Cunningham, Case No. 
5,978. 

Factor selling bills of his principal, remitted 
to raise funds, Jield not liable for taking note 
of third person covering such bills, with other 
sums, though it is not indorsed by the purchas- 
er.— Hamilton V. Cunningham, Case No. 5,978. 

The owner ratifies a sale by the supercargo 
by receiving the proceeds without objecting. — 
Forrestier v. Bordman, Case No. 4,945. 

Factors at Kansas City, instructed by their 
principal to deposit proceeds of sale in a cer- 
tain bank in Denver to his credit, are liable for 
a loss by the failure of a bank in Kansas City 



in which they deposited the money to the cred- 
it of the bank in Denver.— Ernest v. Stoller,. 
Case No. 4,520. 

Consignees Jield liable for breach of orders to- 
invest proceeds, though they fell short of esti- 
mated amount.— Cunningham v. Bell, Case No. 
3,479. 

Damages in such ease are calculated upon the- 
actual injury in the events of the voyage. — Cun- 
ningham y. Bell, Case No, 3,479. 

Conduct of master in receiving proceeds of 
sale lield not a ratification, — Cunningham v.. 
Bell, Case No, 3,479. 

§ 13. Heaping and rendering acconnts. 

If a consignee has rendered no account of 
sales of merchandise for many years, and at the- 
trial ofiEers no evidence to prove what part was. 
sold, and at what prices, it will be presumed 
that the goods were sold at the invoice prices, 
—Field V. Moulson, Case No, 4,770, 

§14. Biglits and liabilities as to tliirdl 
persons. 

A purchaser from a factor who sold in his own. 
name cannot set off an unmatured claim against 
the factor's principal. — iMcCobb v. Lindsay, 
Case No. 8,70i. 

A merchant, knowing that the supercargo of 
a vessel is the agent of several shippers, hav- 
ing separate interests, cannot take from him the- 
cargo of one shipper in payment of the debt of 
another. — ^Merrick v, Bernard, Case No. 9,464.. 

§15. !Riglits of creditors of factor. 

On a consignment on sale, the consignor can- 
not, without special agreement, reserve a spe- 
cial property in notes and accounts which the- 
consignee may take from purchasers, as against 
other creditors of the consignee in bankruptcy., 
— Ex parte Flannagans, Case No. 4,855. 

§ 16. Commission or other compensation^ 
for service. 
Under a contract to pay a factor a certain 
per cent, of the net profits of the business, the- 
owner is liable for the factor's proportion of an 
amount offered in settlement of a claim barred: 
by statute, which the owner refused to receive,. 
—Foster v. Goddard, Case No. 4,970, 

Under a written contract to pay a factor one- 
tenth of the net profits, after deducting ex- 
penses "that may appertain to the goods them- 
selves," the expenses of clerk hire, advertising^ 
and taxes are properly deducted,— Foster v. 
Goddard, Case No, 4,970. 

Construction of contract with a factor for a; 
share of the net profits arising out of a generaL 
foreign trading and shipping business, and the- 
computation of profits at the end of the period.. 
—Foster v. Goddard, Case No, 4,970, 

The consignee to whose possession the prop- 
erty has not come, it having been seized by a 
foreign government, is only entitled, out of the- 
indemnity awarded, to his expenses and commis- 
sions.— Ridgway V. Hays, Case No. 11,817, 

A usage for a consignee of a vessel, who is- 
also owner of the cargo, to charge a commis- 
sion on freight paid by himself to the master,, 
is unreasonable and not binding. — Jelison v„ 
Lee, Case No, 7,256. 

A del credere commission is not demandable- 
when the sale is made on credit, but is, never- 
theless, paid for in cash upon the deduction of 
a percentage, — Kingston v. Wilson, Case No,. 
7,823, 

§ 17. Reimlinrsement of advances, ex- 
penses, or losses. 

Advances by a factor are considered as made- 
on the joint credit of the fund deposited with, 
him and the principal, — ^Burrill v. Phillips, Case 
No. 2,200. 

Shipments made, after the death of a mem- 
ber of a firm, to its regular factor, cannot be- 
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applied in liquidation of the general debt for 
advances on shipments prior to the dissolution, 
until after payment of the bills drawn upon the 
credit of such shipments. — Dick v. Laird, Case 
No. 3,892. 

Part owners of vessel acting as factors in a 
certain adventure Jield to have a right to retain, 
out of a part owner's share of the proceeds of 
the adventure, advances and disbursements in 
his behalf made in such adventure. — De Wolf v. 
Howland, Case No. 3,852. 

A bill drawn on such part owner for such ad- 
vances, and accepted by him, held not a waiver 
of the lien on the proceeds as against one hav- 
ing notice. — De Wolf v. Howland, Case No. 
3,852. 

All moneys advanced by the factor on account 
beyond the amount agreed constitute a present 
legal debt giving a present legal right of action. 
— Bradley v. Richardson, Case No. 1,780. 

In an action to recover such surplus the factor 
will not be compelled to offset it against imma- 
ture acceptances and bills for the principal up- 
on which he is liable. — Bradley v. Richardson, 
Case No. 1,786. 

A supercargo has the right to retain the pro- 
■ceeds of cargo for a general balance due to him 
by the owner, though they have assigned the 
cargo and bill of lading to a trustee for the 
benefit of certain creditors. — ^Vowell v. West, 
Case No. 17,024. 

The violation of the laws of a foreign coun- 
try by a supercargo, which subjected the cargo 
to- seizure and condemnation, held, would not 
prevent his recovery from the owner of a sum 
of money lawfully paid to procure the release of 
the goods.— Pej'ton v. Veitch, Case No. 11,057. 

§ IS. Iiien. 

A factor ordered by his principal to ship goods 
in his possession has a right to retain no more 
than enough to secure any lien that he may 
have upon the goods.— Jolly v. Blanchard, Case 
:n^o. 7,438. 

He may consign the entire lot to a third per- 
son, with orders to deliver the goods to the 
■owner on payment of the sum due.— Jolly v. 
Blanchard, Case No. 7,438. 

Existing liens on goods unsold are discharged 
"by the sale, and the proceeds become the sub- 
ject of mutual accounts.— Marks v. Barker, Case 
No. 9,096. 

The transferee, for value, of a bill of lading, 
before the goods come to the possession of the 
'Consignee, has a right thereto, as against the 
•consignee's lien for a general balance of ac- 
count against the consignor. — Ryberg v. Snell, 
Cases Nos. 12,189, 12,190. 

The factor has no lien for a balance without 
possession of the goods, and a right in the prin- 
cipal to the property on which the lien is to 
■operate.— Ryberg v. Snell, Case No. 12,190. 

§ 19. Actions bet-ween principal and 
factor. 

Where goods are received to be sold at certain 
prices or returned on demand, and are sold and 
the money received, no special demand is neces- 
sarj- in an action for such money; but otherwise 
where the action is for a failure to return the 
.goods.— Wyman v. Fowler, Case No. 18,114. 

In assumpsit against a consignee of goods, "to 
sell the same and render a reasonable account," 
•damages for not remitting when exchange was 
favorable cannot be recovered. — ^Pope v. Barrett, 
Case No. 11,273. 

The receipt and retention of an invoice of 
jgoods by the consignee, without objection, is 
■evidence' that the goods enumerated therein 
were received bv him. — ^Field v. Moulson, Case 
No. 4,770. 

The consignors, by bringing assumpsit for the 
proceeds of cargo taken under legal process by 



the consignees for a debt of the prior owners 
of the ship, waive the tort, and defendants are 
entitled to the customary commissions, and are 
chargeable with interest.^Ricketson v. Wright, 
Case No. 11,805. 



FALSE liViPRISOWIl/lENT. 

§ 1, Acts constituting false imprisonment. § 2, 
Defenses. § 3, Actions — Nature and form of remedy. 

§ 4, Pleading. § 5, Evidence. § 6, 

Damages. 

See, also, "Malicious Prosecutions." 
Liability of judge, see "Judges," § 3. 
Of seamen, see "Seamen," § 158. 

§ I. Acts constxtuting false imprison- 
ment. 

The detention of a person arrested in the 
Indian countiy beyond the time allowed by law 
for removal is a false imprisonment. — ^Barclay 
v. Goodale, Case No. 972. 

It is a false imprisonment to detain another 
by threats of personal violence, or to deprive 
him of the freedom of going at will by a well- 
grounded apprehension of personal danger. — 
Johnson v. Tompkins, Case No. 7,416. 

A magistrate who orders the arrest or deten- 
tion of a person without oath, warrant, and 
probable cause, as well as the persons concerned 
in the execution of such order, is a trespasser. — 
Johnson v. Tompkins, Case No. 7,416. 

A justice of the peace, who either requests, 
directs, or commands a constable to arrest a 
person out of his jurisdiction, is liable for false 
imprisonment. — Robinson v. Dow, Case No. 11,- 
950. 

A collector of taxes may be sued in trespass 
for imprisoning a party taxed as an inhabitant 
of a town, who is not an inhabitant. — Thurston 
V. Martin, Case No. 14,018. 

§ 2. Defenses. 

An action for false imprisonment will not lie 
for an arrest upon an execution which is only 
voidable, and not void. — ^Devlin v. Gibbs, Case 
No. 3,842. 

It seems that an act suspending the writ of 
habeas corpus is itself a protection to officer.s 
making arrests thereunder, as against any ac- 
tion by the party arrested. — McCall v. McDow- 
ell, Case No. 8,673. 

The action will not lie where the affidavit on 
which plaintifE's arrest was procured was suffi- 
cient on its face. — ^Xorman v. Manciette, Case 
No. 10,300. 

A justice of the peace is not liable in an ac- 
tion of false imprisonment under an illegal war- 
rant issued by him, unless it be issued mali- 
ciously. — ^Neale v. Miniiie, Case No. 10,070. 

A military subordinate is not liable in dam- 
ages for making an illejral arrest pursuant to 
an order from his superior, legal on its face. 
The superior alone is liable. — McCall v. Mc- 
Dowell, Case No. 8,673. 

§ 3. Actions — ^Xatnre and form of rem- 
edy. 

An action for false imprisonment is an action 
of trespass, whether the imprisonment be char- 
ged under color of process or not. — Stanton v. 
Seymour, Case No. 13,298. 

§4. Pleading. 

Defendant may plead the general issue, and 
give in evidence justification under warrant 
from the proper magistrate. — ^Ingram v. Butt, 
Case No. 7,047. 

Matters of aggravation may be proved with- 
out being stated in the declaration. — Stanton v. 
Seymour, Case No. 13,298. 
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§ 5. — Evidence. 

A person, to sustain an action against an offi- 
cer for an arrest for violation of a "by-law of 
a municipal corporation, must show his exemp- 
tion from the provisions thereof. — ^Brown v. 
Robertson, Case No, 2,027. 

§ 6. — Damages. 

A military officer causing the arrest of a 
civilian not amenable to military law is liable 
to enhanced damages for suffering him to be 
confined in a guardhouse with drunken soldiers, 
and to be compelled to labor in common with 
military culprits.— McCall v. McDowell, Case 
No. 8,673. 

One illegally arrested by the commander of a 
military department, witii good motives, and 
solely on considerations of the public peace and 
safety, is entitled to compensatory damages 
only.— McCall v. McDowell, Case No. 8,673. 

Exemplary damages are recoverable where an 
officer causing the arrest and detention of a 
person is influenced by any motive other than 
an honest discharge of his official duty. — ^Walker 
V. Crane, Case No. 17,067. 

Where an illegal arrest was provoked by gross 
and incendiary language, on receipt of the news 
of the assassination of President Lincoln, held, 
that such provocation must be taken into ac- 
count in mitigation of damages. — ^McCall v. Mc- 
Dowell, Case No. 8,673. 

In an action for false imprisonment, the ques- 
tion of probable cause is only material in miti- 
gation of damages.— Norman v. Manciette, Case 
No. 10,300. 

FALSE PRETENSES. 

§ 1, Nature and elements of offense. § 2, Persons 
liable. § 3, Indictment. § 4, Evidence. 

§1. Nature and elements of offense. 

A false assertion by means of which money 
or goods, etc., are fraudulently obtained, is a 
false pretense.— Jones v. United States, Case 
No. 7,499. 

The false pretense is complete when defend- 
ant fraudulently obtained the indorsement of 
tie prosecutor to a draft, whether the money 
is paid thereon or not— Bargie v. United States, 
Case No. 18,229. 

It is not an indictable offense at common law 
to obtain books of account from a merchant by 
means of false and fraudulent pretenses. — Unit- 
ed States V. Carico, Case No. 14,723. 

An indictment will not lie at common law for 
obtaining goods on credit upon the false pre- 
tense that the purchaser was master of a vessel 
and a man of property, and by exhibiting letters 
that the purchaser was captain of and inter- 
ested in a certain vessel.— United States v. Hale, 
Case No. 15,279. 

§ 2. Persons lialile. 

Persons jointly indicted for obtaining a cheek 
by false pretenses are equally guilty where they 
participate in the proceeds, though the check 
was given to one only. — ^Jones v. United States, 
Case No. 7,499. 

§ 3. Indictment. 

In an indictment under Act March 2, 1831, 
for obtaining goods, etc., by false pretenses, it 
is error to aver "that by reason of which false 

firetense the prisoner did then and there un- 
awfully obtain," etc.— Wright v. United States, 
Case No. 18,098. 

An indictment for obtaining money by false 
pretenses must state what was pretended, and 
that it was false, and in what particular it was 
false.— United States v. Watkins, Case No. 16,- 
049. 
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On an indictment for obtaining money under- 
false pretenses, evidence of previous false rep- 
resentations to others for the purpose of ob- 
taining money is admissible, but not evidence- 
that defendant obtained money thereby. — 
Waight V. United States, Cases Nos. 17,042; 
Wright V. Same, Id. 18,097. 



FALSE SWEARING. 

See "Perjury." 

FEDERAL COURTS. 

See "Courts," §§ 14r-108. 

Criminal jurisdiction, see "Criminal Law," §t 

9-14. 
Judges of, see "Judges." 
Jurisdiction and powers to issue writ of habeas 

corpus, see "Habeas Corpus." 

FEDERAL QUESTIONS. 

Grounds of jurisdiction, see "Courts," §§ 30-40. 

of removal of cause, see "Removal of" 

Causes," §§ 7-11. 

FEES. 

Extortion, see "Extortion." 

In admiralty, see "Admiralty," §§ 142-146. 

In prize proceedings, see "War," § 67. 

Of assignee in bankruptcy, see "Bankruptcy,"" 
§ 463. 

Of attorney, see "Admiralty," § 144; "Attorney 
and Client," § 5; "Bankruptcy," §§ 464, 665, 
666; "Costs," § 16; "District and Prosecut- 
ing Attorneys," § 3. 

Of clerk of court, see "Admiralty," § 142; 
"Bankruptcy," § 655; "Clerks of Courts," §- 
2; "Costs," §§ 17-19, 24. 

Of court commissioners, see "United States. 
Commissioners," § 2. 

Of district and prosecuting attorneys, see "Dis- 
trict and Prosecuting Attorneys," § 3. 

Of executor or administrator, see "Executors 
and Administrators," § 64, 

Of marshal, see "Admiralty," § 143; "Bank- 
ruptcy," § 663; "Costs," § 24; "United States 
Marshals," § 8. 

Of notary, see "Bankruptcy," § 654. 

Of officers in general, see "Officers," § 1. 

of United States, see "United States," |- 



10. 

Of patent office, see 'Tatents," § 71. 
Of register in bankruptcy, see "Bankruptcy,"' 

§§ 656-662. 
Of revenue officers, see "Customs Duties," § 24; 

"Internal Eevenue," § 4. 
Of sheriff, see "Sheriffs and Constables," § 1. 
Of witness, see "Bankruptcy," §§ 335, 667;. 

"Costs," § 15; "Witnesses," §§ 10-17. 



FELLOW SERVANTS. 

See "Master and Servant," § 5. 



FERRIES. 

§ 1, Right to maintain. § 2, Franchises and privi- 
leges. § 3, Enforcement of right. 

Enrollment and license of ferryboat, see "Ship- 
ping," § 5. 

§ 1. Higlit to maintain. 

A railroad charter describing part of the route- 
as "thence by steamboats or other boats over 
and across the ferry to East Boston" does not. 
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-authorize the company to maintain a ferry for 
general purposes. — ^The Maverick, Case No. 9,- 
316. 

The grantor of land excepting the right of 
ferry has a right to use the soil for a ferry 
way, and may enjoin obstruction thereof. — Bow- 
raau. t. Wathen, Case No. 1,740. 
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^ 2. Franchises and privileges. 

The circuit court of the District of Columbia 
has a discretion to grant or refuse a license for a 
ferry over the Eastern branch of the Potomac 
river. — Young's Case, Case No. 18,150. 

The right to apply for a ferry license belongs to 
the riparian proprietor, and cannot be taken with- 
out compensation. — ^Bowman v. Wathen, Case 
No. 1,740. 

Under a grant of a ferry franchise, no powers 
will be construed to have been given by implica- 
tion. — Minturn v. Larue, Case No. 9,646. 

The ferry right is an incorporeal hereditament. 
It grows out of the soil, and may be granted the 
same as a rent or an advowson. — Bowman v. 
Wathen, Case No. 1,740. 

A ferry license under the Massachusetts stat- 
utes is not assignable.— The Maverick, Case No. 
«.316. 

A ferry right (in Indiana) may be assigned. — 
Bowman v. "NVathen, Case No. 1,740. 

An exclusive ferry franchise granted by charter 
in 1730 lield not infringed by the use of a ferry- 
boat for transporting railroad cars only. — New 
York V. New England Transfer Co., Case No, 
10,197. 

f 3. Enforcement of rigtt. 

A delay of 36 years to enforce a ferry right ad- 
versely used by another will bar relief in equity. 
—Bowman v. Wathen, Case No. 1,740. 

FILING. 

Chattel mortgages, see "Chattel Mortgages," §§ 

9-12. 
Indictment or presentment, see "Indictment and 

Information," § 2. 
Pleading in admiralty, see "Admiralty," § 88. 
Record on appeal or writ of error, see "Appeal 

and Error." § 21. 

FINDING LOST GOODS. 

Lien of finder, see "Liens," § 1. 
Right to compensation for salvage services, see 
"Salvage," §§ 17, 42. 

FINDINGS. 

By court, see "Trial," § 24. 

By jury, see "Trial," §'23. 

By referee, see "Reference," §§ 4-9. 

Review on appeal or writ of error, see "Appeal 

and Error," § 34. 
Setting aside, see "New Trial," §§ 9, 10. 

FINES. 

See "Criminal Law," § 107; "Jury," § 14; "Mi- 
litia," § 5- 
EEfect of pardon, see "Pardon," § 6. 



FIRE INSURANCE. 



See "Insurance." 



FIRES. 



Liability for destruction to prevent spread 

fire, see "Municipal Corporations," § 12. 
Setting out fires, see "Railroads," § 73. 
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FISH. 



§ 1, Fish in public waters. 5 2, Nature ol proper- 
ty. § 3, Injury to or destruction of flsh. § 4, Power 
to protect ana regulate, § 6, Constitutional and stat- 
utory provisions. § 6, Violations of regulations. 



Bounties, see "Bounties." 
Enrollment and license of vessels for fisheries, 
see "Shipping," § 10. 

§ 1. Fisli in pnlilic waters. 

Neither the state nor federal constitutions se- 
cures a common right of fishery in the Delaware 
to the people of New Jersey. — ^Bennett v, Boggs, 
Case No. 1,319- 

The compact between New Jersey and Penn- 
sylvania recognizes the right of fishery in ri- 
parian owners on the Delaware. — -Bennett v. 
Boggs, Case No. 1,319. 

The right to the bed of the Delaware river 
was originally in the crown, and the compact of 
the New Jersey proprietors of 1676 did not give 
a common right of fishery therein.— Bennett v. 
Boggs, Case No. 1,319. 

§ 2. Natnxe of property. 

A whale killed and taken into complete posses- 
sion is the property of the taker, who may main- 
tain an action against one who subsequently finds 
it adrift, and, without knowledge of the title, 
appropriates it. — ^Bartlett T. Budd, Case No. 1,- 
075. 

A whale, killed and left anchored with marks of 
appropriation, is the property of the captors and 
their title is not devested by a subsequent removal 
by others.— Taber v. Jenny, Case No. 13,720. 

The fastening of a harpoon in a whale, with a 
line attached, gives the boat the right to the 
whale, under ihe usage of whaling, though the 
whale subsequently escape, and is captured by 
another.— Swift v. GifEord, Case No. 13,696. 

The first iron placed gives title to the whale, 
whether attached to thg boat or not, though the 
whale is killed by the crew of another vessel. — 
Bourne v. Ashley, Case No. 1,698. 

§ 3. Injury to or destruction of fisli. 

Anchoring a vessel within fishing grounds, 
without malice, and to take in residue of cargo, 
does not make the master liable for damages: 
otherwise, if it is without reasonable commercial 
piu:pose. — Mason v. Mansfield, Case No. 9,243. 

§ 4. Po-wer to protect and regnlate. 

See, also, "Commerce," § 2. 

A state has power to regulate fisheries with- 
in its territorial limits as to its own citizens and 
the citizens of other states. — Corfield v. Coryell, 
Case No. 3.230. 

The legislature of New Jersey has power to 
regulate fisheries on the Delaware, by prohibit- 
ing the exercise of a common-law right. — ^Bennett 
V. Boggs, Case No. 1,319. 

§ 5. Constitutional and statutory provi- 
sions. 

The New Jersey oyster law of June 9, 1820, 
is not repugnant to the provisions of the con- 
stitution of the United States. — Corfield v. Cor- 
yell, Case No. 3,230. 

Construction of New Jersey laws regulating 
fishing on Delaware river. — ^Bennett v. Boggs. 
Case No. 1,319. 

§ 6. Violations of regulations. 

A state statute regulating oyster fisheries, and 
providing a punishment for a violation thereof, is 
not repugnant to Const. U. S. art. 4, § 2, extend- 
ing the judicial power of the United States to all 
cases of admiralty and maritime jurisdiction. — 
Corfield v. Coryell, Case No. 3,230. 

The preparation of a vessel with intent to em- 
ploy her in seal fisheries in violation of Rev. St. 



1149 (§ 6) 



I'ISH— POBFEITtJRES. 
[Fed. Cas. XHseat.'] 



1150 



§ 1956, is not an offense unless seals are actual- 
ly killed.— The Ocean Spray, Case No. 10,412. 

In an indictment for making a false declaration 
usto the employment of a vessel in the cod fish- 
eries, a variance in the description of the certifi- 
•cate required to be sworn to Jield fatal.— United 
States V, Lakeman, Case No. 15,552. 

The seizure of a vessel which, under a codfisli- 
ing license, has incidentally caught mackerel, is a 
municipal seizure, expressly provided for by acts 
of congress as justifiable if a certificate of prob- 
tible cause is given.— United States v. The Kein- 
■deer, Case No. 16.145. 

One allowing his vessel to be taken, on com- 
mand of officers of the law, for the purpose of 
mailing an arrest in an illegal place, but without 
malice, is not liable for exemplary damages. — 
The Martha Anne, Case No. 9,146. 

FIXTURES. 

§ 1, "VTbat constitutes part of the realty in general. 
? 2, Between mortgagor and mortgagee of land. § 3, 
Between vendor and purchaser o£ land. § 4, Re- 
moval. 

^1. Wliat constitiites part of flie realty 
in. general. 

The main millwheel and gearing of a factory, 
attached to the factory and necessary for its op- 
eration, are fixtures and real estate. — Powell v. 
Monson & Brunfield Mfg. Co., Case No. 11,357. 

§ 2. Bet'wee]! xaortgagor and xaoirtgagee 
' of land* 

A mortgage of a mill covers machinery after- 
wards purchased and put into the mill.— In re 
Holland, Case No. 6.603. 

Fixtures placed in a brewery by the owner, 
after mortgaging the premises to secure pay- 
ment of a debt, pass to the purchaser of the 
premises on a foreclosure sale. — Farmers* & Me- 
chanics' Bank v. Cover, Case No. 4,653. 

§ 3. Between vendor and pnrcliaser of 
land. 

Franklin stoves fixed in the usual manner, with 
bricks and mortar, uass to titie vendee of the 
house.— Smith v. Heiskell, Case No. 13,036. 

§ 4. Removal. 

The right to remove fixtures is not lost by non- 
payment of rent and notice to quit, but only by 
quitting.— Ex parte Hemenway, Case No. 6^346. 

A parol renewal of a lease renews whatever 
rights the tenant had to remove the fixtures. — 
Ex parte Hemenway, Case No. 6,346. 

New fixtures substituted for old ones by the 
tenant cannot be removed without accounting 
for the latter. — ^Ex parte Hemenway, Case No. 
•6.346. 

A tenant who erected a wooden shed upon posts 
inserted two feet in the earth may remove it 
during the term.— Krouse v. Ross, Case No. 7,- 
•939. 

The mortgagee may remove that which is not 
a fixture, and which was placed or constructed 
•on the ground, after the mortgage was executed. 
— Cope V. Romeyne, Case No. 3,207. 



FOOD. 

•§ 1. Inspection. 

Flour inspected under the Virginia act of De- 
cember 21, 1792, must be branded "Condemned," 
•or it is not within section 10 nor 15.— Cloud v. 
Hewitt, Case No. 2,90i. 

In action for penalty for altering inspector's 
marks on flour, the marks and alterations need 
not be set out.— Cloud v. Hewitt, Case No. 2,- 
•504. 



Qui tarn action to recover penalty under "Vir- 
ginia act of December 21, 1792, "regulating the 
inspection of flour and bread," will lie witiiout 
making the United States a plaintiff.— Cloud t. 
Hewitt, Case No. 2,904. 



FORCIBLE DEFILEMENT. 

See "Rape." 

FORCIBLE ENTRY AND DETAINER. 

§ 1, Actions. § 2, Review. 

I § 1. Actions. 

Actual possession is necessary to enable a per- 
son to maintain the action. — ^Pitman v. Davis, 
Case No. ll,lSla. 

The summons is sufficient if it contains the sub- 
stance of the complaint, so as to apprise defend- 
ant of the nature and extent of the claim.— Rus- 
seU V. Wheeler, Case No. 12,164a. 

An inquisition, describing the property as "one 
tenement or storehouse, with the appurtenances, 
in the county aforesaid," will be quashed for 
uncertainty.— Holmead v. Smith, Case No. 6,630. 

As to pleas, practice, and restitution in forcible 
entry and detainer in Virginia. — United States v. 
Browning, Case No. 14,674. 

§ 2. Review. 

Certiorari to review proceedings in forcible en- 
try and detainer is allowed to defendant as well 
as complainant.— Russell v- Wbeeler, Case No. 
12,164a. 

It is not necessary that it should appear upon 
certiorari that the inquest was taken on the 
spot where the force was used, nor that the ju- 
rors should appear to be qualified according to 
the requisites of the common law.— United States 
V. Donahoo, Case No. 14,982. 

Certiorari to magistrate's court to bring up pro- 
ceedings in forcible entry and detainer dismiss- 
ed under circumstances stated. — McPherson v. 
Gallagan, Case No. 8,922. 

Quaere, whether the circuit court, after setting 
aside on certiorari the proceedings in a case of 
forcible entry and detainer, could order a trial 
de novo.— Nicks v. Mathers, Case No. 10,^a. 

FORECLOSURE. 

Of lien, see "Railroads," §§ 43-54. ' 
Of mortgage, see . "Chattel Mortgages," §§ 22, 
23; "Mortgages," §§ 17'^7; "RaUroads," §§ 
43-54. 
against bankrupt's property, see "Bankrupt- 
cy," §§ 280-282. 

FOREIGN. 

Actions by and against foreigners, see "Admi- 
ralty," §§ 5, 6; "Courts," § 58. 

Administration, see "Executors and Administra- 
tors," §§ 70-74. 

Corporations, see "Corporations," §§ 76-85; "In- 
surance," § 1. 

Guardianship, see "Guardian and Ward," § 10. 

.Judgments, see "Judgment," §§ 65, 66, 80. 

Laws, see "Maritime Liens," § 29. 



FORFEITURES. 



§ 1, statutory provisions. § 2, When forfeiture 
takes efEect. § 3, Remission of forfeiture. § 4, Revo- 
cation of remission. § 5, Nature of proceedings to en- 
force. § 6, Jurisdiction. § 7, Parties. § 8, Pleading. 
§ 9, Evidence. § 10, Decree. § U, Effect of forfei- 
ture as to third persons. § 12, Disposition of prop- 
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erty -when not condemned. § 13, Security lor release 
of property. § 14, Disposition of proceeds in gen- 
eral, i 15, Informers— Rigbt to share in general. 

§ 16, SuflBciency and character of information 

produced. § 17, To -whom information must he 

given. § 18, Who entitled to share as informers. 

§ 19, Making claim to share. § 20, "When 

right to share becomes vested. § 21, EfEect of re- 
mission of forfeiture. § 22, Determination and 

amount of share. § 23, Evidence. | 24, 

Time of payment of share. § 25, To whom pay- 
ment may be made. § 26, Waiver and forfeiture 

of share. § 27, Action for share. 



See, also, "Searches and Seizures." 

Certificate of probable cause of seizure, see 

"Customs Duties," § 22. 
Decisions reviewable, see "Admiralty," § 113. 
Enforcement, see "Elections," § 12; "Equity," 

§6. 
For nonpayment of tax, see "Taxation," § 18. 
For taking usury, see "Banks and Banking," 

§ 20. 
For treason, see "Treason," § 20. 
For violation of customs laws, see "Customs 

Duties," §§ 78-108. 

of embarso and nonintercourse acts, see 

"Wai:," §§ 16-23. 

of internal revenue laws, see "Internal 

Revenue," 5§ 66-95. 

of neutrality laws, see "Neutrality Laws," 

§ 19. 

of rej?ulations as to cutting timber, see 

"Public Lands," § 8. 

of sbippin;? regulations, see "Shipping," §S 

11-15, 192, 206. 

Of dower, see "Dower," § 3. 

Of enemy's property, see "War," §§ 86-90. 

Of franchise, see "Corporations," §§ 69-75. 

Of grant, see "Public Lands," §§ 45, 68. 

Of imported goods, see "Customs Duties," 3§ 

78-108. 
Of insurance, see "Insurance," §§ 66-88, 198. 
Of license to use, make, or sell patented article, 

see "Patents," § 158. 
Of salvage, see "Salvage," §§ 28, 29. 
Of share of prize money, see "War," § 75. 

of stock, see "Corporations," § 22; "Joint 

Stock Companies." 

Of ti'ade-mark or ti'ade-name, see "Trade- 
Marks and Trade-Names," § 12. 

Of vessels, see "Shipping," § 33. 

Of wages of master of vessel, see "Shipping," 
§ 86. 

of seamen, see "Seamen," §§ 63-79. 

Right to trial by jury, see "Jury," § 2. 
Under copyright law, see "Copyrights," § 38. 

§ 1. Statutory provisions. 
See. also, "Statutes," § 15. 

Laws imposing forfeitures for fraud are not 
technically penal, so as to call for a strict con- 
struction, but are to be construed so as effec- 
tually to accomplish the intention of their mak- 
er.s. — United States v. Willetts, Case No. 16,- 
699. 

§ 2. "WTieii forfeiture takes effect. 

"Where property is forfeited, it does not vest 
in the government until after a seizure, which 
then relates back to the time of forfeiture. — 
Clark V. Protection Ins. Co., Case No. 2,832. 

The forfeiture takes effect at the time when 
the offense is committed, if the denunciation is 
expressed in direct terms. — The Mary Celeste, 
Case No. 9,202; United States v. Fifty-Six 
Barrels of 'S^liiskey, Id. 15,095; Same v. One 
Copper StUl, Id. 15,928; Same v. The Reindeer, 
Id. 16,144; Same v. Sixty-Four Barrels Dis- 
tilled Spirits, Id. 16,306; Same v. Twenty-One 
Barrels of High Wines, Id. 16,567. 

But if the forfeiture is alternative,— property 
or its value, — title does not vest until election; 
and meanwhile an innocent purchaser may ac- 
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quire a title not forfeitable.- The ilary Celeste,, 
Case No. 9,202; United States v. Fifty-Six 
Barrels of Whiskey, Id. 15,095; Same v. Sixty- 
Four Barrels Distilled Spirits, Id. 16,306. 



§ 3. Remission of forfeiture. 

The power of the secretary is wholly distinct 
from the constitutional pardoning power of the- 
president, and its object is to afford merited re- 
lief, where the courts are obliged to inflict the- 
penalty. — United States t. Morris, Case Xo. 15,- 
816. 

The secretary of the treasury has no author- 
ity under Act Feb. 27, 1813, c. 175, to make a 
remission of part only of the property forfeited. 
—The Margaretta, Case No. 9,072. 

A proceeding under Act March 3, 1797, for 
the remission of a forfeiture, cannot be main- 
tained until the forfeiture suit has proceeded to- 
judgment.— In re Princess of Orange, Case No. 
11,431. 

The secretary of the treasury may remit thfr 
whole or any part of a forfeiture, and may 
make conditions upon such remission, the ac- 
ceptance of which will bind the party by way of 
estoppel. — ^Jungbluth v. Eedfield, Case No. 7,- 
583. 

In a proceeding for the remission of a forfei- 
ture, the judge has jurisdiction to determine 
whether the ease presented to him falls within 
the statute. — ^In re Princess of Orange, Case No, 
11,431. 

■^Tien the United States take steps to remit 
a forfeiture for Illegal importation, the col- 
lector may show cause against the remission. — 
In re Princess of Orange, Case No. 11,431. 

Where a forfeiture is remitted by the secre- 
tary of the treasury, pursuant to the statute au- 
thorizing him to do so, the cause of forfeiture 
is released, and any exactions based thereon are 
illegal. — ^Murray v. Arthur, Case No. 9,956. 

As to legal proof of facts under Act March 
3, 1797, e. 67, upon which the secretary of the 
treasury is authorized to remit penalties and 
forfeitures. — The Margaretta, Cage No. 9,072. 

The collector must restore the property to the 
petitioner without order of court, where the sec- 
retary of the treasury remits the forfeiture un- 
der Act March 3, 1797, § 13, before the libel 
or information is filed; otherwise, where the^ 
remission is made after the proceedings are com- 
menced.— The Palo Alto. Case No. 10,700. 

§ 4. Revocation of remission. 

The secretary may revoke the warrant of re- 
mission after it has been communicated to the 
claimant and until the property is actually de- 
livered.— The Palo Alto, Case No. 10,700. 

But where the remission is on condition, the 
secretary cannot revoke the remission after the 
condition is performed; and a revocation is not 
operative until the claimant has notice thereof. 
—The Palo Alto, Case No. 10,700. 

§ 5. IN'ature of proceedings to enforce. 

Informations in rem on the exchequer side of 
the court are not criminal proceedings. — United 
States V. Three Hundred and Ninety-Six Bat'- 
rels of Distilled Spirits, Case No. 16,503. 

§ 6. Jnrisdic-tios. 

See, also, "Admiralty," § 34; 



'Courts," § 96. 



A libel of forfeiture against a vessel which 
has been seized upon water navigable from the 
sea is a civil cause, of admiralty and maritime 
jurisdiction. — Clark v. United States, Case No. 
2,837; The Meteor, Id. 9,498. 

The place of seizure, and not the place of 
committing the offense, gives the court jurisdic- 
tion in eases of forfeiture in rem. — The Oc- 
tavia. Case No. 10,422; United States v. Three 
Hundred and Ninety-Sis Barrels of Distilled. 
Spirits, Id. 16,502. 
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To give- the court jurisdiction to adjudicate 
upon a cause of forfeiture, the property must 
have bepn seized by process within its terri- 
torial jurisdiction, or brought within its limits, 
where the seizure is upon the high seas. — The 
Washington, Case No. 17,222. 

Correspondence between the collector, secre- 
tary of the treasury, and district attorney, and 
directions to the latter to file a libel, while the 
vessel is lying within the collector's district, do 
not constitute a seizure by him which will sup- 
port a libel.— The Silver Spring, Case No. 12,- 
So8. 

Possession of property by a sherifE under civil 
process will not prevent the federal cpUrts from 
taking jurisdiction on a libel of information, 
claiming forfeiture.— United States v. The Rein- 
deer, Case No. 16,144. 

§7. Parties. 

An action for a forfeiture must be in the 
name of the government, .unless otherwise ex- 
pressly provided by statute.— ^ilatthews v. Off- 
ley, Case Xo. 9,290. 

§8. Pleading. 

An information to obtain the forfeiture of 
property must state in distinct allegations the 
matters relied on as ground for forfdture.— In 
re Eighteen Thousand Gallons of Distilled Spir- 
its, Case No. 4,317. 

A libel in rem for a forfeiture must allege 
that the property has been seized for the offense. 
—The Silver Spring, Case No. 12,858; The 
"Washington, Id. 17,221. 

The allegations in the information must be 
sufEciently specific to enable the claimant to 
traverse them, and the court to see that, if 
proved, a violation of the statute exists. The 
technical precision of an indictment is not nec- 
essary.— United States V. Three Hundred and 
Ninety-Six Barrels of Distilled Spirits, Case No. 
16,503. 

An information of forfeiture need not show 
that the case was not within the exemption of 
a proviso of the statute. This is a matter of 
defense.— The Mary llerritt. Case No. 9,222. 

The government will not be compelled to elect 
which of the several allegations in a libel of in- 
formation will be relied on to sustain the for- 
feiture prayed for.- In re Eighteen Thousand 
Gallons of Distilled Spirits, Case No. 4,317. 

A mere conclusion of an information against 
the form of a statute will not •cure the defect 
of material averments to show that a forfeiture 
has accrued.— Metealf v. Officer, Case No. 9,496; 
The Nancy, Id. 10,008. 

In libels of forfeiture it is sufficient to describe 
the offense and the method of "its commission in 
the words of the statute creating it. The man- 
ner or agency of arrest need not be averred, 
except in prize cases.— United States v. Arms 
and Aramunitions, Case No. 14,466a. 

An information for a statute forfeiture should 
conclude against the form of the statute, or at 
least refer to some subsisting statute authorizing 
the forfeiture.- The Nancy, Case No. 10,008. 

The belief of the party should be expressed in 
the form of verification, not in the body of the 
pleading.— United States v. Twenty-Five Barrels 
of Alcohol, Case No. 16,562. 

An amendment Tnll not be allowed, to insert 
a new, substantive defense, where the statute 
of limitations has run against it. — The Har- 
mony, Case No. 6,081. 

luformations filed by United States attorneys 
are amendable even after pleas filed and in sub- 
stanee.— United States v. Three Hundred and 
Ninety-Six Barrels of Distilled Spirits, Case No. 
16,503. 

The general issue cannot be pleaded to a libel, 
information, or libel of information for a forfei- 
Fed.Cas.Dig.— 37 



ture in the federal courts.— United States v. 
T^ven^y-Five Barrels of Alcohol, Case No. 
16,562. 

^The conclusion in an answer should not be to 
the country, but a simple prayer for restitution. 
—United States v. Twentj--Five Barrels of Al- 
cohol, Case No. 16,562. • < 

A demurrer, and not a motion to quash an in- 
formation in rem on the exchequer side of the 
court, is the proper mode of reaching technical 
or substantial defects.— United States v. Three 
Hundred and Ninety-Six Barrels of Distilled 
Spirits, Case No. 16,503. 

The remedy of the claimant where the libel 
of information does not distinctly state the 
grounds of forfeiture is by motion to malie the 
pleading more definite. — In re Eighteen Thou- 
sand Gallons of Distilled Spirits, Case No. 
4,317. 

If the information be in writing, the partj' 
may nevertheless give parol proof or oilier in- 
formation given, leading to the seizure of arti- 
cles not mentioned in the written information. 
— "Westcot V. Bradford, Case No. 17,429. 

Where the evidence does not agree with the 
specification of the offense, it is fatal on an in- 
formation of forfeitura — "Clnited States v. For- 
ty-Eight Hundred Gallons of Spirits, Case No. 
15,153. 

A libel for forfeiture of a vessel charging the 
violation of certain provisions of the law will be 
dismissed if the facts do not authorize a for- 
feiture, although an offense against other provi- 
sions of the same law is shown.— United States 
v. The Hunter, Case No. 15,428. 

§ 9. lEvidence. 

Forfeitures are odious in law, and must clear- 
Iv appear before courts will enforce tliem. — 
Mount Diablo Mill & Mining Co. v. Callison, 
Case No. 9,886. 

On a libel for forfeiture, doubtful circumstan- 
ces, which the original owners might explain, 
have not the saiue weight against bona fide 
purchasers, who are not presumed to be con- 
versant with them.— The Euby, Case No, 12,101. 

See, also, post, § 23. 

§ 10. Decree. 

See, also, "Admiralty," § 99. 

A decree of forfeiture in rem is' conclusive on 
all claiming an interest in the thing.— The Marv 
Anne, Case No. 9,195. 

The fact that a good defense existed against 
a decree of condemnation, but which was not 
pleaded "before decree, will not avoid the de- 
cree.— Griswold V. Connolly, Case No. 5,833. 

§11. Effect o£ forfeitnre as to tHird per- 
sons. 

A bona fide purchaser of personal property 
which has been forfeited to the government by 
previous acts of the former owner is not pro- 
tected against the title of the government- 
United States V. Fifty-Six Barrels of "Whiskev, 
Case No. 15,095. 

A purchase of goods which have become for- 
feited to the United States will not purge the 
forfeiture, when the purchase has been made 
under a full knowledge of the facts, or of such 
facts as were sufficient to put the party on in- 
quiry.— The Ploughboy, Case No. 11,230. 

§ 12. Disposition of property -nrlien not 
condLemned. 

If the claimant does not show a good title to 
the property, it will not be restored to him, al- 
tJiough it is not condemned as forfeited. But 
it will be retained in the registry until the real 
owner appears and proves his title.— The Eliza, 
Case No. 4,346. 
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§ 13. Security for release of property- 
See, also, "Admiraltj-," § 70. 

Where a bond is given upon the return of 
goods libeled as upon a seizure, and the libel is 
afterwards, by amendment, changed to an in- 
formation, and the goods condemned, a com- 
pliance -with the stipulations in the bond may 
be enforced by attachment against the obligors. 
— ^United States v. Four Part Pieces of Woollen 
Gloth, Case No. 15,150. 

Where the claimant is not a party to the bond, 
all the obligors are to be deemed principals. — 
United States v. Four Part Pieces of Woollen 
Cloth, Case No. 15,150. 

The acceptance of a bond to answer a judg- 
ment against the claimants of property for- 
feited does not reinvest the title in them. — ^Unit- 
ed States V. Distillery & Rectifying Establish- 
ment of J. C. McCoy, Case No. 14,964. 

§ 14. Disposition of proceeds in general. 

Kules prescribed by the laws of the United 
States for the distribution of the proceeds of a 
forfeiture.— Sawyer v. Steele, Case No. 12,406; 
United States v. George, Id. 15,198. 

The district courts, as courts of admiralty, 
have jurisdiction of the question who are enti- 
tled to the proceeds of a seizure as informers 
or otherwise. — Robinson v. Hook, Case No. 
11,956. 

§ 15. Informers — Right to sliare in gen- 
eral. 

In an admiralty seizure cause, the court can- 
not award a proportion of the proceeds of the 
property condemned to informers, unless the 
case be within some statute provision; but it 
will allow compensation for expenses incurred 
in securing and preserving the property. — The 
Langdon Cheeves, Case No. 8,064; Robinson v. 
Hook, Id. 11,956. 
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— SnfiBlciency and character 
information produced. 

The information to induce a seizure need not 
be as full as the evidence in the case would 
authorize. It is sufficient if it induce the prose- 
cution. — Sawyer v. Steele, Case No. 12,406. 

The information must be a plain statement in 
writing of some one substantial cause, matter, 
or thing, whereby a fine, penalty, or forfeiture 
shall have been incurred, and it must be sworn 
to, if required by the officer. — United States v. 
Funkhouser, Case No. 15,177. 

§ 17. — To -nrlioni information must be 
given. 

The information must be given to some gov- 
ernment official who has the power and duty 
to act thereon, and, where several causes exist, 
information of any one is sufficient. — United 
States V. Funkhouser, Case No. 15,177; Same 
V. One Hundred Barrels of Distilled Spirits, Id. 
15,946. 

§ 18. "WKo entitled to shares as in- 
formers. 

A person claiming to share in the judgment 
must be the first informer, and his informa- 
tion must be substantially true and capable of 
proof. — ^United States v. Funkhouser, Case No. 
15,177. 

It is not the one who gives information which 
leads to the seizure, but the person who gives 
information of the cause which leads to the 
condemnation, who is entitled to the informer's 
share. — One Hundred Barrels of Whiskey, Case 
No. 10,526. 

As between two sets of informers, one who 
furnished the first information, and one who 
collected valuable evidence, without which it 
was doubtful if any considerable sum would 
have been realized, the former is entitled to the 
informer's share. — In re Webster, Case No. 
17,332. 



He who, with the intention of having his in- 
formation acted upon, first gives information of 
a violation of law which induces the prosecution, 
and contributes to the recovery of the fine, pen- 
alty, or forfeiture, is entitled to the informer's 
share. — United States v. George, Case No. 15,- 
198. 

Information given by one under arrest for sus- 
pected complicity in smuggling, which prevents 
the smuggling, entitles informer to share in for- 
feiture. — Anonymous, Case No. 455. 

The person who telegraphs the officer that a 
certain vessel within his district has goods on 
board liable to forfeiture, and not the deputy 
collector, who receives and forwards it, and 
verifies some of its statements, is the informer. 
—In re Fifty Thousand Cigars, Case No. 4,782. 

Where a seizure is made by a collector in pur- 
suance of information given by an inspector of 
customs, the latter is entitled to the infonner's 
share of the forfeiture. — Hooper t. Fifty-One 
Casks of Brandy, Case No. 6,674. 

Under Act 1864, § 179, as amended July 13. 
1866, officers of the internal revenue may be 
informers. — United States v. One Hundred Bar- 
rels of Distilled Spirits, Case No. 15,946. 

A special agent of the government, appointed 
to investigate a fraud, is not an informer in re- 
spect to facts found in the ordinary and regular 
discharge of his duty. — ^United States v. Two 
Hundred and Seventy-Eight Barrels of Dis- 
tilled Spirits, Case No. 16,581; In re Four Cut- 
ting Machines, Id. 4,987. 

A deputy collector of internal revenue, who, 
happening to see improperly branded whisky un- 
loading at a warehouse, gave information which 
led to its forfeiture, held entitled to the inform- 
er's share. — United States v. Thirty-Four Bar- 
rels of Whiskey, Case No. 16,462. 

§19. Mahing claim to sliare. 

The officers of a revenue cutter, when giving 
information, need not make a claim for a part 
of the forfeiture, nor need they take part in 
the prosecution to be entitled to a share.— Saw- 
yer V. Steele, Case No. 12,406. 

§ 20. — "When right to share becomes 
vested. 

The right of the informer becomes vested only 
when the money representing the forfeited prop- 
erty is paid over and is ready for distribution, 
and until then his right is liable to be divested 
by the act of the government, and the court 
may set aside a decree of condemnation without 
the informer's consent. — In re Twenty-Five 
Thousand Gallons of Distilled Spirits, Case No. 
14,282. 

The right of the informer becomes fixed on 
the receipt of the proceeds of the forfeiture by 
the marshal. — United States v. Twenty-Five 
Thousand Segars, Case No. 16,565. 

The claim of an informer can only date from 
the time when he actually gave the proper 
formal information, not when he ascertained 
the facts. — United States v. Funkhouser, Case 
No. 15,177. 

§21. — Effect of remission of forfei- 
ture. 

After a judgment in proceedings for a fine, 
penalty, or forfeiture, the president cannot, by 
a pardon, remit or release the moiety accruing 
to the individual. — United States y. Harris. 
Case No. 15,312. 

A judgment or a decree of condemnation does 
not vest the right of individuals, so as to secure 
them against the secretary's power of remis- 
sion. — United States v. Morris, Case No. 15,816. 

The secretarj' of the treasury has no author- 
ity to remit the collector's share of the forfei- 
ture, nor any part of it eo nomine. — ^The Hollen, 
Case No. 6,608; The Margaretta, Id. 9,072; 
United States v. Morris, Id. 15,816. 
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— Detenni3ia.tion aad aanoimt of 
shaxe* 

The amount of the informer's share is to be 
determined by the law as it stands at the time 
of the final decree of forfeiture.— In re Twenty- 
Five Thousand Gallons of Distilled Spirits, Case 
No. 14,282; United States v. Twenty-Five Gal- 
lons of Distilled Spirits, Id. 16,564. 

The informer is entitled to his share, to be 
determined by the regulations in force when 
the proceeds of the sale of forfeited property 
are paid to the marshal. — In re Eight Barrels of 
DistiUed Spirits, Case No. 4,316. 

The share of an informer in the proceeds of 
forfeited property is fixed by the law in force 
at the time of payment of the proceeds into the 
registry, and the submission of the proofs as to 
the informer, and not by that subsequently 
adopted. — United States v. Twenty Barrels of 
Distilled Spirits, Case No. 16,557. 

The share of the informer must be taken from 
the net, and not the gross, proceeds. — In re One 
Still, Case No. 10,534; United States v. Funk- 
houser, Id. 15,177; Same v. One Still, Id. 
15,955. 

It will be made in such case without deduc- 
tion of costs.— In re One Still, Case No. 10,584; 
United States t. One Still, Id. 15,955. 

"Where the proceeds of a condemnation do not 
exceed ?500, the informer is entitled to his per- 
centage upon the gross amount after deduct- 
ing costs of the proceedings. — United States v. 
Seven Large Fermenting Tubs, Case No. 16,254. 

The regulation of September 2, 1867, charging 
informers with a proportionate share of the costs 
of the proceedings, is valid; the secretary's pow- 
er to issue regulations on the subject not having 
been previously exhausted. — ^United States v. 
Twelve Barrels of Paraffine Oil, Case No. 16,552. 

On a sale of property condemned as forfeited 
for violation of the internal revenue laws, the in- 
former is entitled to half the proceeds. Act 
1864, § 41.— United States t. Hook, Case No. 
15.387. 

The reward given by Eev. St. Me. c. 121, § 11, 
must be apportioned by the court between the 
informer and prosecutor according to their re- 
spective merit.— United States v. Card, Case No. 
14,720a. 

§23. — Evidence. 

Where liquor is forfeited by consent in pursu- 
ance of an agreement with the commissioner of 
internal revenue, a person, to be entitled to a 
share in the proceeds, must make out a clear case. 
—United States v. Ninety-Five Barrels of Dis- 
tilled Spirits, Case No. 15,888. 

§ 24. — ^ Time of payment of sliare. 

In case of money brought into court under a 
sentence of condemnation, the court, before it is 
paid over to the collector, may decree to the in- 
former his proportion. — Westcot v. Bradford, 
Case No. 17,429. 

§ 25. To Tvliom payment may "be 

made. 
An informer's share in the registry of the court 
should be decreed to be paid directly to the per- 
sons beneficially interested, and entitled to hold 
it.— United States v. Stoekwell, Case No. 16,406. 

§26. "Waiver and forfeiture of 

sbare. 

The consent by oflSeers of a revenue cutter 
that property seized on their information shall 
be sent to another district for trial, and a dis- 
avowal of having instituted the suit, does not 
constitute a waiver.— Sawyer v. Steele, Case No. 
12,406. 

The right of the informer to his proportion is 
not defeated by his misconduct in dealing with 
the property seized which is trusted to his care. 
—Westcot v. Bradford, Case No. 17,429. 



§ 27. —— Action for sliare. 

Where the fact that a party is inEormer is not 
in controversy, a court of common law or equity 
may sustain a suit for an account and distribu- 
tion of his share. — ^Robinson v. Hook, Case No, 
11,956. 

An informer may sue in his own name under 
Act Feb. 28, 1799, § 8.— United States v. The 
Planter, Case No. 16,054. 

The officers of a revenue cutter may join in 
an action of assumpsit against the collector for 
their proportion of a forfeiture,- Sawyer v. 
Steele, Case No. 12,407. 

Where the informer is not a government offi- 
cer, the United States is not liable for costs. — 
United States v. The Planter, Case No. 16,054. 

The court may require an informer to give 
security for costs, and in case of refusal strike 
his name from the record. — ^United States v. The 
Planter, Case No. 16,054. 

Officers of a revenue cutter suing for the in- 
former's share of a forfeiture need not prove their 
commissions.— Sawyer v. Steele, Case No. 12,406. 

After the money brought into court under the 
condemnation is paid over to the collector, the 
court has no power to decree in favor of the in- 
former against the collector in personam, or 
against money of his in court arising from some 
source other than the admiralty proceeding. — 
Westcot V. Bradford, Case No. 17,429. 

FORGERY. « 

§ 1, Nature and element of offense— Statutory pro- 
visions. § 2, Making and signing. § 3, Al- 
terations. § 4, Character of the instrument. 

§ 5, Aiding forgery. § 6, Uttering forged instru- 
ments. § 7, Indictment. § 8, Evidence. 

See, also, "Counterfeiting." 

Redemption of forged notes, see 'TFnited States," 

§ 23. 
Venue, see "Criminal Law," § 19. 

§ 1. Nature and elements of offense — 
Statutory provisions. 

Act April 30, 1790, § 14, punishing forgery of 
public securities with death, was impliedly re- 
pealed by Act March S, 1825, § 17.— United 
States V. Irwin, Case No. 15,445. 

§ 2. — « Making and signing. 

To forge the name of a magistrate to the jurat 
of an affidavit is a forgery of the affidavit.— 
United States v. Osgood, Case No, 15,971a. 

§ 3. — — Alterations. 

Any addition to a genuine paper, or any alter- 
ation of it in an essential particular, so as to give 
it a different meaning, is a forgery.— United 
States V. Osgood, Case No. 15,971a. 

Falsely altering a promissory note in a material 
part, with intent to defraud any person, is for- 
gery.— United States v. Wood, Case No. 16,753. 

§ 4. — ~ Cliaracter of the instrument. 

A written request to lend money may be the 
subject of forgery at common law. — United 
States V. Green, Case No. 15,255. 

Act March 3, 1823, § 1, applies only to instru- 
ments altered or forged for the purpose of obtain- 
ing moneys from the United States, their offi- 
cers or agents.— United States v. Reese, Case 
No. 16.138. 

The words "other writing," as used in Act 
Mardx 3, 1823, piaking it a crime to forge certain 
writings with intent to defraud the United States, 
does not cover a forged indorsement on a genu- 
ine check drawn by a pension agent upon a de- 
positary of the United States. — United States v. 
Wilson. Case No. 16,732. 

A military land warrant is neither an indent- 
ure nor a public security, within the meaning of 
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the Crimes Act of March 3, 1825, § 17.— United 
States T. Irwin, Case No, 15,445. 

The crime of forgery, under Act March 3, 18^3, 
§ 1, does not include a false bond giTen on the 
exportation of distilled spirits under Act June 
30, 18G4:, § 61.— United States v. Barney, Case 
Xo. 14.524. 

Forgery of writings used in entering goods at 
the enstomhouse is punishable under Rev. St. 
§ 5418, relating to forgery of certain writings 
named, or "other writing."— United States t. 
Lawi-ence, Case No. 15.572. 

An order: "Please let the bearer, A., have such 
artifles as he mav choose on my account, to the 
value of §30; also .^20 in cash,"— is within Act 
Md. 1799. c. 75.— United States v. Brown, Case 
No. 14,658. 

An order: "Flease let the bearer have one pair 
boots," is a draft for the- delivery of goods, -with- 
in Act Md. 179D. c. 75, § 2.— United States v. 
Book, Case No. 14.624. 

A note of an unincorporated bank, "payable 
out of the joint funds thereof, and no otben" is 
a promissory note, within Act Md. 179.9, c 75, § 
1.— United States v. Smith. Case ^^o. 16.326. 

To support an indictment for forgery it is not 
necessary that the drawer should have a right to 
draw, or that the draft should purport to be by 
a person ha^-ing a right to draw. Act Md. 1799, 
c. 75, § 2.— United States v. Bates, Case No. 14,- 
542. 

S5. 



Aidlmg forgery. 



Aiding or assisting in forging papers with intent 
to defraud the government consists in the com- 
mission of any act having a tendency to forward 
or facilitate a forgery committed by another. — 
Ignited States v. Osgood, Case No. lo,971a. 

To trace a name with a pencil, afterwards fill- 
ed uj) with another in ink. or to take measures 
to prevent surprise or detection while the for- 
gery is being committed, would be such an act. — 
United States v. Osgood, Case No. 15,971a. 

§ 6. Uttering forged instrtunents. 

The place where forged papers are inclosed and 
sealed up with a letter and put in the post ofSce 
is the place where they are uttered, and not the 
place of their destination, — ^United States v. 
Wright, Case No. 16,75^; Same v. Plympton, 
Id. 16,058. 

The delivery of a seaJed forged letter to the 
clerk of a person to whom it is addressed, _ and 
whom it is supposed is airthorized to open it, is 
an uttering of it.--United States v. Carter, Case 
No. 14.739- 

The act of knowingly uttering as true a false 
and forged letter requesting the person, to whom 
it is addressed to pay to the bearer a sum of 
monev, with intent to defrand any person, is an 
offense at common law.— United States v. Carter, 
Case No. 14,739. 

§ 7. Indiotiaent. 

An indictment at common law for forgery by 
erasure must tise the technical term "forge or 
counterfeit."— United States v. Watldns, Case 
No. 16.649. 

In an indictment, under Act March 2. 1831, 
§ 11, for uttering a forged check, it is not neces- 
sary to aver that such uttering was "to the prej- 
udice of th.e right of any other person," or that 
the cheek -was "a paper writing or printed paper." 
—United States v. JlcCarthy. Case No. 15^636. 

This question discussed. — United States v. Lar- 
ned. Case No. 15,506. 

An indictment under Rev. St. § 5463, charging a 
person with forging a material indorsement on a 
post-ofBce money order, with intent to defraud a 
person named, is sufficient. — ^United States v. 
Morris, Case No. 15,813. 

In an indictment under Rev. St. § 5418, for 
forging writings used in entering goods at the 



customhouse, it is iirnecessary to aver the exist- 
ence of the goods mentioned in the writings.-— 
United States v. LaAvrence, Case No. 15,572. 

In an indictment for forging a bill iu the name 
of a fictitious drawer and indorser, the subse- 
ouent indorsements need not be stated. — United 
States V. Peacock,. Case No. 16,019. 

In an indictment for forging a bill of exchange, 
the omission of the words "account of" is fatal. 
—United States v. Peacock, Case No. 16,019. 

An indictment for obtaining money by false 
pretenses, one of whielr is stated to be an eras- 
ure in an account rendered to defendant, cannot 
be supported as an indictment for forgery.— 
United States t. Watkins, Case No. 16,649. 

An indictment charging that defendant, "osten- 
sibly, for the service, but falsely and without au- 
thority, caused and prociured to be issued from 
the navy department of the United States" a cer- 
tain requisition, set forth in the indictment, can- 
not be supported as an indictment for forgery. — 
United States v. Watkins, Case No. 16,649. 

The tenor of the instrument must generally be 
set forth in the indictment, and it must be proved 
as alleged.— United States v. Britton, Case No. 
14.630. 

The tenor of the instrument need not be set 
forth where it is stated in the indictment that 
the instrument has been destroyed or suppressed 
br the prisoner.— United States v. Britton, Case 
No. 14,650. 

§S. Evidence^ 

On an indictment for forging a bill in the name 
of a fictitious drawer and indorser, the prisoner's- 
indorsement is admissible to prove his intent to 
defraud, although such indorsement be not set 
forth in the indictment.— United States v. Pea- 
cock, Case No. 16,019. 

An order on the cashier of the Bank of the 
United States ia evidence in support of an in- 
dictment for forging an order on the cashier of 
the corporation of the Bank of the United States. 
— United States v. Hmman, Case No. 15,370. 

The scienter may be proved by the fact of sim- 
ilar forged orders found in possession of defend- 
ant or of an accomplice in passing them.— United 
States V. Hinman, Case No. 15,370. 

Where the instrument alleged to have been 
forged has been destroyed or suppressed by thi' 
prisoner, the tenor may be proved by parol evi- 
dence.— United States V. Britton, Case No. 14.- 
650. 

Witnesses skilled in handwriting will not be 
permitted to give their opinion, upon inspection 
of the papers, whether the forgery was done by 
defendant.— United States v. Prout, Case No. 
16,094. 

FORMEDON. 

Limitation of actions, eee "Limitation of Ac- 
tions," § 8. 
Writ of, see "JEntry, Writ of." 



FORMER ADJUDIGATIOM. 

See "Judgment," §§ 46-51, 65, 66. 

In criminal cases, see "Criminal Law," § 36. 

FORMER JEOPARDY. 

Bar to prosecution, see "Criminal Law," §§ 30- 
37. 

FRANCHISES. 

See "Banks and Banking." § 8; "Corporations." 
§§ 10, 13, 38; "Ferries," §§ 1, 2; "Railroads." 
■§§ 7, 11. 

Forfeiture, see "Corporations," §§ 69-75. 

Of insurance companies, see "Insurance," § 4. 
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§ 1, Deception constituting fraud— Knowleage of 

fra-ud or falsity of statements. § 2, lExpressionof 

opinion. § 3, Representations as to financial 

condiUon. § i, Concealment. 5 5, Kepre- 

sentations to obtain money. § 6, Action— Rights 

of action and defenses. § 7, Pleading. § 8, 

Evidence. § 9, Damages. § 10, Criminal re- 
sponsibility — Nature and elements of offense. § 11, 
Prosecution. 

See, also, "False Pretenses"; "Frauds, Statute 
of"; "Fraudulent Conveyances." 

Acquisition of property by, see "Trusts," § ^. 

Debts contracted through fraud, see "Bank- 
rnptcy," §§ 612, 627. 

Effect on limitatioD, see "Limitation of Ac- 
tions." §14. 

Ground of cancellation of written instrument, 
see "Cancellation of Instruments." § 1. 

of jurisdiction in equity, -see "Equity," § 2. 

of reformation of 'written instrument, ssee 

"Reformation of Instruments," §§ 2, 3. 

- — of relief against judgment, see "Judg- 
ment," § 41. 

of rescission of contract, see "Sales," §§ 
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eealment in withholding from their co-directors 
mtlterial facts affecting the mine, with inten- 
tion to mislead, -where the concealment operated 
to induce the purchase.— Emma Silver Min. Co. 
V. Park, Case. No. 4467. 



la-lo; "Vendor and Purchaser,*' § 7. 
Of Jigent, see "Principal and Agent," , § 29. 

Iri'partlcidar classes of conveyances, contracts, 
or transactions. 

See "Assignment for Benefit of Creditors," §'-5; 
"BHIs -and Notes," ■§ 89; "Contracts,"" | J6; 
"Insurance,^' §§ 44-65; ""Tayment," § 25; 
'Tensions," § 4; "Helease," % -2; "Sales,'* § 
4; "WiUs," § 11. 

Bottomry' bond, see "Shipping," § 116. 

Patents, see "Public Lands," §§ •55,56. 

Subscription to corporate stodk, see "'Corpora- 
tions," § 18. 

§ 1. Deception -constitntins ifraud — 
Kn Q-ro-Ieage of 'JEraud or* falsity of 
statements. 

An action for a false affirmation of the credit 
of jinother cannot be sustained if the representa- 
tion "was in substance true according to the 
party's knowledge and belief.— Tappan v. Dar- 
ling, Case No. 13.746. 

Shippers for the account and risk of another, 
having no -opportunity to examine the goods, 
Jield not liable for -a ftilse description in tie in- 
voice, copied from a prior invoice, upon the^aith 
of which the consignee made advances to the 
owner.— Jacques y. Collins, Case No. T,16S. 

.To charge a respondent on account of fraud, 
there must not only be evidence of it, but also 
that he was conusant of the fraud, or profited 
by it.— Ferson v. Sanger, Case No. 4,752. 

§ 2. — Expression -of opinion. 

An expression of belief by the seller of a note, 
that the maker is responsible, is equivalent to an 
assertion of the facti if meant to be so under- 
stood, and if made with knowledge that he is not 
responsible. — ^Foster v. Swasey, Case No. 4,984. 

§ 3. ^— Representations as to financial 
condition. 

Where part payment for property is made by 
a note of a third person, -taken by the seller mi- 
der the false and fraudulent representation of 
the purchaser that the maker was responsible, 
the seller may recover the amount thereof from 
the purchaser.— Foster v. .Swasey, ■ Case No. -4,- 
984. 

No action will lie for false representations as 
to credit made in a letter to defendants agent, 
marked "Confidential," without proof of au- 
thority from the writer to exhibit it.— lasigi v. 
Brown, Case No. 6,994. 

§ 4. — — Concealment. 

The vendors of a mine, directors of the pur- 
chasing company, are guilty of actionable con- 
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^e-Dresentd.tions -to ' obtain mon- 



-ey. 



A warehouseman who draws a fabricated re- 
ceipt is liable to . the person who accepted and 
paid'^ draft on the faith of it for the injury re- 
ceived. — Suydam v. Watts, Case No. 13,658. 

§6. 1 Action— Riglits -of action .and de- 
fenses. 

See. also, "Arrest," § 2. 

■The nonperformance of a promise is not suffi- 
cient to support an action on the case for de- 
ceit. — ^Fenwick v. Grimes, Case No. 4,733. 

An action upon the case for deceit will lie 
against a person who by false and fraudulent 
representations i induces the i plaintiff to sell a 
-slave for" less than Jier value.— Fenwick v. 
Grimes,' Case-No. 4j734. 

§7. — — Pleading. 

Where the declaration sets forth, as the cause 
of. action, fraudulent representations inducing 
a sale on credit, the averments of fraud "will 
not be stricken out on motion of defendant, so 
as to make the action one of assumpsit for goods 
sold arid delivered. — ^Walker v. Brynes, Case No. 
17,066. 

In Texas a charge of fraud should point out, 
at least in general terms, the acts relied upon 
to sustain it— Hitchcock v. Galveston, Case 
No. 6,534. 

§B. Evidence. 

Fraud may be proved hy circumstances. — ^Tar- 
dy V. Morgan, Case No. 13,752. 

Though fraud may be inferred from facts and 
circumstances without direct proof, the pi;e- 
sumption is in favor of innocence when :tiiey 
may be explained naturally, consistent with in- 
nocence.— ^Jaxrow v. Davis, Case No. 5,257. 

Fraud will jiever be presumed. The facts to 
show it must be clearly stated and proved. — 
Bidgeway v. Ogden, Case No. 11,814. 

Collateral facts are admissible to establish in- 
tent or -guilty knowledge where material to the 
issue of fraud.— Bottomley v. United States, 
Case No. 1,688. 

Parol evidence 'is admissible in all cases to 
establish fraud. — ^Bottomley v. United -States, 
Case No. 1,688. 

Negotiations .and conversations of a party 
charged with false and fraudulent representa- 
tions vriU. be considered in determining the ques- 
tion of fraud. — Crocker v. Lewis, Case No. 3,- 
399. 

Where fraud is charged, evidence tending to 

grove it, though it be slight, ds admissible. — 
larr v. -Gale, .Case No. 2,434. 

Strong presumptive circumstances of fraud 
may outweigh ; positive testimony against it. — 
•The rShort-StapIe, Case No. 12,813. 

In an action for deceit in selling "goods fraud- 
ulently marked Tvith plaintiff's trade-mark, evi- 
dence may be given of any number of sales un- 
der a count for selling' on -a particular day and 
divers others ibetween that and the date of the 
writ.-7-Taylor "v. Carpenter, Case No. l3,7S5. 

§ 9. ^__ Damages. 

'Pleasure of damages in an action of deceit in 
selling a vessel under false representation iis to 
her -national character. — Sherwood v. Sutton, 
Case No. 12,781. 

In the case of commission merchants, the 
amount ot commissions -which they expected to 
receive is an item of damage. — Suydam v. Watts, 
Case No. 13,e5& 
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§ 10, Criminal responsibility — Nattire 
and elements of offense. 

See, also, "Bankruptcy," §§ 674-677. 

Fraud is not indictable unless it concerns the 
public, or be committed by false tokens or false 
pretenses.— United States t. Porter, Case No. 
16,072. 

All frauds affecting the public at large, or an 
indefinite number of persons, who have suffered 
a common or joint damage by reason of the 
fraud, are indictable offenses at common law. — 
United States v. Watkins, Case No. 16,649. 

An indictment for defrauding the United 
States of a land warrant will not lie, under Act 
1823, c. 38.— United States v. Myler, Case No. 
15,849. 

§ 11. ^-^ Proseention, 

See, also, "Criminal Law," 



IS. 



An indictment for fraud must aver all the 
facts which constitute the fraud. It is not suffi- 
cient to aver that an act was fraudulently done, 
or was done with intent to commit a fraud. — 
United States v. Watkins, Case No. 16,649. 

A count describing the deceptive means by 
which defendant procured the placing of public 
money in the hands of a navy agent, and also 
the means by which defendant obtained such 
money for his own use from such agent, does 
not charge two separate offenses. — ^United States 
v. Watkins, Case No. 16,649. 

FRAUDS, STATUTE OF. 

§ 1, Promises to answer for debt, default, op mis- 
carriage of anotlier. § 2, Real property and estates 
and interests therein. § 3, Sales of goods. § 4, Req- 
uisites and sufficiency of -writing. § 5, Operation and 
effect of statute. § 6. Pleading. 

Validity of trusts, see "Trusts," § 1. 

§ 1. Promises to answer for debt, default, 
or miscarriage of anotlier. 

A verbal agreement by a bank, without funds 
on deposit of the drawer of a check, to pay 
such cheek if presented for payment through 
the clearing house, is within the statute. — Jlorse 
V. Massachusetts Nat. Bank, Case No. 9,857. 

A separate and express promise by a partner 
to pay a debt of the firm is not a promise to 
pay the debt of another within the statute of 
frauds.— Rice v. Barry, Case No. 11,751. 

A verbal acceptance of an order drawn at 
the foot of an account of a third person against 
the drawer is not a promise to pay the debt of 
another within the statute. — Shields v. Middle- 
ton, Case No. 12,786. 

A written promise absolutely to pay the note 
of a third person, written at the foot of such 
note, is an original undertaking, and need not 
express the consideration. — Fowler v. MacDon- 
ald, Case No. 5,002. 

A promise by a third party to pay a judgment 
debt if the creditor will suspend collection for 
six months is an original promise, and need not 
be in writing under the Ohio statute. — Stewart 
V. Hinkle, Case No. 13,430. 

The undertaking of a factor is merely a guar- 
anty of payment of the debt of the buyer, and 
it is not collateral within the statute of frauds. 
— Bradley v. Richardson, Case No. 1,786. 

A promise founded on a new consideration, 
made to one who owes a third person, to pay 
the debt, is not within the statute. — ^Phelps v. 
Clasen, Case No. 11,074. 

A promise to a creditor to pay a debt made 
by a third person, who had received money from 
the debtor for that purpose, is not within the 
statute of frauds, and will support assumpsit. — 
Goddard 7. Mockbee, Case No. 5,493. 



§ 2. Heal property and estates and inter- 
ests tberein. 
An oral agreement among purchasers at a 
public sale is void. — ^Arden v. Brown, Case No. 
510. 

A verbal promise to a dying person by heirs 
to convey his property in a certain way is void 
under the statute of frauds, and is not enforce- 
able in absence of fraud.— Bedilian v. Seaton. 
Case No. 1,218. 

A parol agreement to become copartners in 
the business of purchasing and selling lands 
and lumber is a parol contract respecting an in- 
terest in lands, and therefore void under the 
statute.— Smith v. Burnham, Case No. 13,019. 

§ 3. Sales of goods. 

Sales at public auction are not within the 
statute. — ^Arden v. Brown, Case No. 510. 

A contract for the sale of the notes of a pri- 
vate bank is within the statute. — Riggs v. Ma- 
gruder, Case No. 11,828. 

The statute does not apply so as to require a 
contract made in France to be evidenced by 
writing.— Low v. Andrews, Case No. 8,559. 

Goods in United States bonded warehouse, on 
which duties have not been paid, are in posse.s- 
sion of the United States; and an order there- 
for from the owner, though accepted by the 
warehouseman, is not a sufficient delivery or re- 
ceipt and acceptance, under the statute of 
frauds.— In re Clifford, Case No. 2,893. 

Where the seller was to deliver goods free of 
truckage, there is no delivery where they are 
sent by rail, and left at the station, with a no- 
tice to the purchaser that they have arrived. — 
Salmon Falls Mfg. Co. v. Goddard, Case No. 
12,263. 

The title passes, within the Massachusetts 
statute of frauds, where goods bought on a cred- 
it of 60 days were weighed out and selected by 
the buyer, marked with his name, and placed 
in the seller's warehouse, subject to the buyer's 
call at any time. — Ex parte Safford, Case No. 
12,212. 

Oral contract for sale of merchandise in New 
York, valid in Rhode Island, where made, is 
enforceable in New York though void under its 
statute of frauds. — ^Allen v. Schuchardt, Case 
No. 236. 

§ 4. IReq-aisites and sufficiency of -writ- 
ing. 

No memorandum of the sale of lands is suffi- 
cient unless it state the price and material 
terms of the contract. — Smith v. Arnold, Case 
No. 13,004. 

A memorandum, "Received $1,000, to be ac- 
counted for if the parties shall furnish satisfac- 
tory security for certain lands, say 119,000 
acres for $113,000, on or before Friday morn- 
ing next, otherwise to be forfeited," is a suffi- 
cient memorandum of sale. — Clark v. Burnham, 
Case No. 2,816. 

An administrator acting as auctioneer at his 
own sale of land to pay debts is not an agent 
of "the purchaser, so as to make his memoran- 
dum of the sale valid under the Rhode Island 
statute. — Smith v. Arnold, Case No. 13,004. 

An auctioneer's memorandum or entry in his 
sales book of a sale of lands is not sufficient to 
take the case out of the statute of frauds if it 
does not sufficiently describe the land and the 
terms of sale. — Williams v. Threlkeld, Case No. 
17,741. 

A note expressed to be held as collateral se- 
curity for the maker's obligation upon a pre- 
vious note of another is not void as a promise 
to pay the debt of another without a considera- 
tion therein expressed. — Union Bank of George- 
town V. Corcoran, Case No. 14,353. 
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Charges and credits made in the 1)00118 of an 
administratrix in relation to land which she had 
tigi-eed by parol to sell held sufficient written 
evidence to take the case out of the statute.— 
Tufts V. Tufts, Case No. 14,233. 

An unsigned memorandum made by plaintiff 
mav be aided by parol evidence that it was 
ma'de in the presence and with the consent of 
defendant, and by letters of defendant referrmg 
to the contract, but not to the memorandum, so 
as to take the case out of the statute.— Dodge 
v. Van Lear, Case No. 3,956. 

A sold note signed in duplicate by the brokers 
■onlv, held not sufficient as a memorandum m 
writing to charge the purchasers.— Butler T. 
Thomson, Case No- 2,244, 

SufBciencv of memorandum of sale of goods. — 
Salmon Fa'lls Mfg. Co. v. Goddard, Case No. 
12,263. 

A parol contract set out in the bill is of same 
force against plaintiff as though in writing. — 
Aiken v. Ferry, Case No. 112. 

A promissory note, with interest, cannot be 
treated as a mere memorandum of an advance 
for a purchase upon a copartnership account.— 
Smith V. Burnham, Case No. 13,019. 

§ 5. Operation and effect of statute. 

An agreement to extend the time of payment 
«f a debt secured by deed of trust need not be 
in writing.— In re Betts, Case No. 1,371. ^ 

Part performance will take an oral agreement 
out of the statute of frauds, and the residue 
will be enforced by a decree for performance.— 
Hunter T. Marlboro, Case No. 6,908. 

Actual possession tmder a parol agreement for 
a conveyance, and performance, takes the case 
out of the statute.— Post v. Corbin, Case No, 
11,299. 

The taking possession, and cultivating of the 
land by the vendee, takes the sale out of the 
statute.— Conway v. Sherron, Case No, 3,147. 

Acts done by the vendor alone will not take 
a verbal sale of land out of the statute. — 
Keeves v. Pye, Case No. 11,662. 

A parol contract in Virginia in 1787 for land 
in Kentucky, where the consideration was paid, 
was not void,— Carrington v. Brents, Case No. 
2,446. 

An agent not having authority to sell real 
estate cannot bind his principal by the receipt 
of earnest money,— Bosseau v. O'Brien. Case 
No. 1,667. 

^ 6. Pleading. , ^. ^ 

A verbal agreement to pay the debt of an- 
other, although confessed in the answer, will 
not be enforced in equity if the statute of frauds 
is insisted upon in the answer.— Thompson v. 
Jamesson, Case No. 13,960. 

A count, upon a promise to pay the debt of 
another in a certain event, must aver a consid- 
eration.— OfEutt V. Hall, Cases Nos. 10,449, 10,- 
450, 

FRAUDULENT COMVEYANGES. 

I. TRANSFERS AND TRANSACTIONS IN- 
VALID. 

§ 1, Grounds o£ invalidity in general. § 2, 
Attachment and execution. § 3, Insolvency 
ol grantor. § 4, Knowledge and intent o£ 
parties. § 5, Consideration— In general. § 6, 
^Necessity. § 7, Taking notes in pay- 
ment. § 8, Conveyance to protect surety. 

§ 9, Securing future advances. § 10, 

Marriage, § 11, Conveyances by hus- 
band to wife. § 12, Conveyances from 

tliird person to wife. § 13, Mortgage in 



excess of Indebtedness. § 14, Partial 11- 1 16,404. 



legality or invalidity of consideration. § 15, 
Confidential relations of parties— In general. 

§ 16, Transactions between parent and 

child. § 17, Transactions between hus- 
band and wife. § 13, Conveyances from 

third person to wife. § 19, Reservations and 
trusts for grantor. § 20, Preferences to 
creditors. § 21, Retention of possession or 
apparent title by grantor— BfEect of retaining 

possession in general. §.22, Sufficiency 

of change of possession. § 23, Property 

in the hands of bailee. § 24, BfEect of 

failure to record instrument. 

II. EIGHTS AND LIABILITIES OF PAR- 
TIES AND PURCHASERS. 
§ 23, Original parties. § 26, Purchasers 
from grantee in general. § 27, Bona fide 
purchasers from grantee. 

in. REAIEDIES OF CREDITORS. 

§ 28, Creditors entitled to assert invalidity, 
§ 29, Right of action to set aside transfer. 
§ 30, Jurisdiction. § 31, Pleading. § 32, Evi- 
dence. § 33, Trial. § 34, Judgment or decree. 
§ 35, Disposition of property or proceeds. 

See,- also, 'TBankruptcy," §§ 62-73, 200, 214- 

248, 594, 601, 673. 
By corporation, see "Corporations," § 64. 
Marriage settlements, see "Husband and Wife, 

§2. 

I. TRANSPEBS AND TRANSACTIONS 
INVAIiID. 

§ 1. Gronnds of invalidity in general. 

Lease of property of insolvent railroad com- 
pany for indefinite time tends to hinder or delay 
its creditors.— Cleveland v. La Crosse & M. R. 
Co., Case No. 2,887. 

A mortgage given in part to defraud creditors 
is void altogether.— Burrill v. Lawry, Case No. 
2,199; In re Burrows, Id. 2,204. 

§ 2. Attaclinient and exeontion. 

The fact that time notes given to secure ac- 
commodation acceptances were surrendered, and 
demand notes taken, upon which suit was at 
once instituted and property attached, does not 
make the transaction necessarily fraudulent.— 
Whetmore v. Murdock, Case No. 17,509. 

§ 3. Insolvency of grantor. 

Conveyances executed by a person who is in- 
solvent, or unable to pay his debts, will be held 
prima facie void in. the hands of a grantee with 
knowledge of the facts.— Walcott v. Almy, Case 
No. 17,052. 

A blanket mortgage given by a banker to a 
firm of \yhich he was a member, to secure pres- 
ent and future advances, Jield void as a fraud 
upon creditors, where he was insolvent at the 
time, with their knowledge, and its existence 
was concealed until he was on the brink of 
failure, and credit was obtained upon false rep- 
resentations as to his financial ability.— Stephens 
y. Sherman, Case No. 13,369a. ' 

A reasonable advancement made by a person 
of ample fortune, though at the time indebted, 
is not fraudulent as tq existing creditors, where 
he subsequently becomes insolvent.— Hopkirk v. 
Randolph, Case No. 6,698. 

See, also, "Bankruptcy," §§ 21^230. 

§ 4. Knowledge and intent of parties. 

Intention of parties, and not fact of payment, 
is the test in determining fraud.- Alexander v. 
Todd, Case No. 175. 

■ An intent to defraud subsequent creditors is 
suflacient to avoid a voluntary conveyance, or 
one not made in good faith, at the suit of such 
creditors.— United States v. Stiner, Case No. 
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If the parties to a sale and purchase of prop- 
erty intend thereby to defraud creditors, the 
fact that a full consideration was paid will not 
make it yalid.— Parrish v. Danford, Case No. 
10,770. 



A fraudulent intent will, in general, be pre- 
sumed from the fact that the party conveying 
was indebted at the time the conveyance was 
executed.— Gilmore v. North American Land Co., 
Case No. 5,448. 

A voluntary conveyance by a debtor is fraud- 
ulent as to creditors if made with intent to de- 
lay, hinder, and defraud them. — Silmore v. 
North American Land Co., Case No. 5,448. 

A conveyance will not be set aside as made to 

hinder and delay creditors unless the intention 

of both parties be shown,— Jenkins v. Einstein, 

Case No. 7,265; Jla^niac v. Thompson, Id. 8,- 

■ 956; Wilson v. Prewett, Id. 17,828. 

It is not necessary that the wife should have 
known of the fraudulent intent of the husband, to 
make void a voluntary convevance to her. — 
Beeeher v. Clark, Case No. 1,223. 

Proof of the purchaser's want of knowledge of 
the existence of a judgment against the seller, 
or that he was embarrassed, will negative the in- 
ference of fraud upon his part. — Erdhouse v. 
Hickenlooper, Case No. 4,509. 

Where a purchaser has notice before obtaining 
possession and paying the consideration that the 
transfer is fraudulent, the contract will be set 
aside at intervention of the creditors of the seller. 
— Parrish v. Danford, Case Nff. 10,770. 

Failure of a first incumbrancer to give notice 
after a second incumbrancer has advanced his 
money is no evidence of fraud. — ^Bank of the 
United States v. Lee, Case No. 922. 

A deed of marriage settlement by a person in 
embarrassed circumstances will be set aside 
where the prospective wife knew of his embar- 
rassment and demanded a marriage settlement 
before she would marry him.— Wilson v. Prew- 
ett, Case No. 17.828. 

Actual knowledge, on the part of the prospect- 
ive wife, of the fraudulent purpose of the grantor 
in the marriage settlement, is not necessary to 
avoid the deed. A knowledge of facts sufBeient 
to excite the suspicions of a prudent person, and 
put her on inquiry, amounts to notice, and is 
equivalent to actual knowledge. — Wilson v. Prew- 
ett, Case No. 17,828. 

If the amount of property settled is extrava- 
gant, or grossly out of proportion to the station 
or circumstances of the husband, and he is em- 
barrassed by debt, and the other party knows it, 
this, of itself, js suiiicient notice of fraud. — Wil- 
son V. Prewett, Case No. 17,828. 

§ 5. Cansideration — In general. 

The transfer of property as security for ante- 
cedent debts, without extinguishment or surren- 
der of such debts and of the old securities there- 
for, is not sufficient to constitute the transferee 
a bona fide purchaser for valuable consideration. 
—Morse v. Godfrey, Case No. 9,856. 

A deed made by one in failing circumstances 
to a partner, in consideration of partnership 
funds advanced to the grantor without authority 
by another partner, lield not fraudulent as to his 
creditors.— Pomeroy v. Manin, Case No. 11,260. 

§ 6. necessity. 

Conveyance by debtor is fraudulent if no con- 
sideration is paid and no security or evidence of 
indebtedness is taken, or if payment of consider- 
ation is falsely admitted.— Alexander v. Todd, 
Case No. 175. 

A gratuity cannot afterwards be converted in- 
to a debt, so as to support a conveyance to the 
prejudice of the grantor's creditors.— Clay v. Mc- 
Cally, Case No. 2,869. 
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The transfer of property without consideration 
iJ ^ ^ebtor on the eve of contractiag new debts, 
though without actual fraud, is void as to cred- 
itors.— Caller V. McNabb, Case No. 2,322. 



Presumption of fraud arising from nonpav- 
ment of consideration, etc., is rebutted bv sub- 
sequent payment in good faith under prior 'agree- 
ment— Alexander V. Todd, Case No. 175. 

§ 7. — — Taking notes in payment. 

A conveyance to one's attorney is not render- 
ed fraudulent by the fact that part of the con- 
sideration was the paper of a firm to which the 
vendor belonged, which was not worth its face. 
value.-^enkins v. Einstein, Case No. 7,265. 

The fact that the negotiator of a loan, who per- 
sonally guarantied the paper, received a largf 
compensation for-so doing, does not vitiate a con- 
VQj-ance made to him in settlement of a part of 
the loan whicli he was afterwards compelled to 
take up.— Jenkins v. Einstem, Case No. 7,265. 

§ S. — Conveyance to protect surety. 

An assignment of an equitable estate in land.s 
under a bond for title made to indemnifv sure- 
ties, and without intent to delay or defraud cred- 
itors, is valid.— In re Reynolds, Case No. 11,724. 

§ 9. Securing future advances. 

An assignment of property to secure advances 
made and to be made is valid, except as to those 
made after the liens of third parties have at- 
tached.— United States V. Lenox, Case No. 15,- 

§ 10. —^ Marriage. 

A contract of conveyance in consideration of 
marriage is valid as against creditors of the hus- 
band.— Magniac V, Thompson, Case No. 8,956. 

A contract of conveyance in consideration of 
marriage is within 13 Eliz. e. 5, § 6, if bona fide 
and without notice of fraud, etc.— Magniac v. 
Thompson, Case No. 8,956. 

§11. Conveyances l>y iusland to 

■wife. 

A purchase by the wife with money received 
from the sale of her property, which had become 
the husband's by virtue of the marriage, held. 
m effect, a voluntary conveyance.— Dick v. Ham- 
ilton. Case No. 3,890. 

A conveyance Is:^ an insolvent to his wife of 
personal property for a consideration of one- 
fifth of its value is conclusively fraudulent.— 
Wilson V. Jordan, Case No, 17,814. 

Postnuptial deed founded on release of dower 
in husband's lands and mortgage to his credit- 
ors of lands held in trust for the wife's separate 
use, is not voluntary.— Bank of the United States 
T. Lee, Case No. 922. 

A conveyance by the husband to the wife, in 
consideration of the relinquishment of the right 
of dower of other lands worth three times as 
much as the dower right, is not absolutely void in 
a court of law.— Wright v. Stanard, Case No. 
18.094. 

See, also, post, § 17. 

§ 12, — Conveyances from tliird person 
to wife. 

The release of dower is a sufficient considera- 
tion for the conveyance of property to the wife 
by a third person, and is valid as against the 
existing or subsequent creditors of the husband. 
—Dick V. Hamilton, Case No. 3,890. 

See, also, post, § 18. 

§ 13, Mortgage in escess of indebt- 
edness. 

A mortgage to secure the payment of $90,000. 
where but $4,000 was due the mortgagees, is; 
fraudulent as to creditors.— 'Hubbard v. Turner, 
Case No. 6,819. 
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§ 14. Partial illegality or invalidity 

of consideratiozt. 

In a court of law a deed cannot be sustained 
in patt and avoided in part for inadequany of con- 
sideration.— Wright T. Stanard, Case No. 18,0&i. 

§ 15. Coxifidential relations of parties — 
Ixt general.. 

Conveyance to- a son-in-law by one who shortly 
afterwards took benefit of bankrupt act, and 
scheduled the property, no claim thereunder hav- 
ing been, made for 50 years* held fraudulent. — 
Bulkley v. Buffington, Case No. 2,117. 

§ 16. — ^ Transactions l>et"ween parent 
and cMld. 

A deed is not fraudulent, if procured to be made 
by a father to his infant son in payment of a 
just debt, thou^ the father be in embarrassed 
eircumstances.--Hinde t. Vattier, Case No. 6,512. 

A conveyance by a father to his son of all his 
property Jteld evidence of intent to defraud cred- 
itors. — iliddleton v. Sinclair, Case No. 9,534. 

A conveyance by an insolvent to his mother, 
which recites an alleged account, as the consid- 
eration thereof, is fraudulent, where it had been 
running for 23 years without a demand for pay- 
ment, and it appears that some of the items had 
been guessed at, and the account was first re- 
duced to writing when the conveyance was made. 
—Clay V. McCally, Case No. 2,869. 

Conveyance by insolvent to his mother for ex- 
pressed consideration of an account due to her, 
and conveyance by her immediately afterwards to 
her daughter in consideration of natural lave and 
affection, are indications o£ bad faith.— ^Clay v. 
McCally, Case No. 2,869. 

Right of creditors of father to gifts made by 
him to his children. — ^In re Grant, Case No. 5,- 
693. 

§ 17. ^Cransactiona between Irasband 

and' Txri£e, 

A voluntary conveyance to wife or children 
by solvent grantor, not impeachable by subse- 
quent creditors, if not actually f rauduTent.— Bark- 
er V. Barker's Assignee, Case No. 9S6. 

Such deed may become fraudulent by conceal- 
ment from the public, and credit by reason of 
supposed ownership..— rBarker v. Barker's As- 
signee, Case No. 9S6. 

A postnuptial settlement, made by the husband 
upon his wife for a valuable consideration, or 
voluntary, if not indebted at the time, or not 
disproportionate to his means, is valid.— Picquet 
V. Swan, Case No. 11,133. 

Settlements of property upon a wife amounting 
to nearly $100,000, during a time when the hus- 
band's firm was losing money rapidly, held fraud- 
ulent as to creditors. — Sedgwick v. Place, Case 
No. 12,621. 

If the settlement is not bona fide, the fact that 
it is made for a valuable consideration will not 
save it— Wilson v. Prewett, Case No. 17,828. 

A conveyance by a solvent grantor to hisr wife 
through a third person, where there was no in- 
tention to. defraud creditors, will not be set aside 
on behalf of subsequent creditors. — Sedgwick v. 
Place, Case No. 12,619. 

A purchase of lands by a husband with, money 
belonging to his \7ife before marriage, and the 
taking- of a deed to her, pursuant to a verbal 
agreement with her before marriage, is no fraud 
on his creditors.— Mechanics' Bank of Alexan- 
dria V, Taylor^ Case No. 9,386. 

Payment of the sum stipulated: in the articles 
may be made after marriage, on the eve^ of a 
judgment against the husband. — ^Magniac v. 
Thompson, Case No. 8,9561 

An fndiscreet expenditure for furniture is not 
per se fraudulent against creditors^ where the 
husband agreed by the marriage articles i;o fur- 



nish a house as he saw fit.^Magniac v. Thomi> 
son. Case- No. S,956. 

Creditors have no claim on the property of tlie- 
wife of the debtor for the value of repairs made- 
by the debtor, who occupies the premises with- 
his family.— Dielc v. Hamilton, Case No. 3.890. 

A subsequent creditor has no claim on the prop- 
erty of the wife for money expended thereon, 
unless it appear that it was so expended with in- 
tent to defraud such creditor.- Dick v. Hamilton., 
Case No. 3.890. 

A voluntary conveyance to wife through a third 
person held void.— Beeeher v. Clark, Case No_ 
1,223. 

The creditors of an embarrassed debtor are- 
entitled to the benefit of a transaction, the re- 
sult of his skill and judgment, but made in his- 
wife's name, to conceal his interest from his^ 
creditors.— In re Elldred, Case No. 4,328. 

The giving of a joint note by husband and' 
■wife for lands purchased by her, will not sub- 
ject the lands to his creditors, where the note is 
paid out of the wife's separate property. — ^Mills 
V. Chapman, Case No. 9,612b. 

See, also, ante, § 11. • 

§ 18. — — Conveyances from tltird per- 
son to xrife.. 
A conveyance to a married woman in consid- 
eration of a* promissory note signed by herself" 
and husband', secured by a mortgage on her sep- 
arate property, will be presumed to have beeni 
made on the faith of such, security. — ^Dick v. 
Hamilton, Case No. 3^890. 

It is a strong circumstance of fraud that title- 
consideration passed from the grantor to the 
grantee with a view of covering the property by 
a conveyance to the grantor's wife. — ^^Valcott v.. 
Almy, Case No. 17,052. 

See, also, ante, § 12. 

§ 19. ^Reservations and trusts for gran- 
tor. 

Power reserved in trust deed to dispose of" 
trust property with consent of trustee, upon 
substituting an equivalent, is not evidence of 
fraud.— Bank of United States v. Lee, Case No. 
922. 

Deed absolute executed the same day, with an 
agreement to hold the property in trust for thfr- 
grantor, held void as to creditors and prior pur- 
chasers.— Burbank v» Hammond, Case No. 
2,137. 

In a postnuptial settlement, a power of ap- 
pointment and to create new trust may be re- 
served to the wife toties quoties. — ^Picquet v. 
Swan, Case Na. 11,133. 

§^20, Preferences to creditors. 

A failing debtor may pay any debt justly due, 
and secure any indorser against liability, if done ■ 
in good faith. — ^Walker v. Adair, Case No. 
17,064. 

§21. Retention of possession or appar- 
ent title- l>y grantor — Effect of re- 
taining possession in. generaL 

See, also, "Chattel Mortgages." 

Possession and control by grantor is evidence- 
of fraud.— Alexander v. Todd, Case No. 175; 
Meeker v. Wilson, Id. 9,392. 

Possession of goods by any other than the- 
real owner is neither fraudulent, nor a badge 
of fraud, if the want of possession is fairly ac- 
counted for, and there is no fraud in fact. — ^Mer- 
rill V. Rinker, Case No. 9,471. 

The right in a chattel under a contract whieb 
does not give a right to possession is no badge 
of fraud. — ^Atlantic. Ins, Co. v. Conard, Case 
No. 627. 

Want of possession of real estate is not, as- 
it is of personalty, a presumption of fraud. — 
Phettiplace v. Sayles, Case No. 11,083. 
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Liens and mortgages are good as between the 
parties and against creditors, although the pos- 
session is not changed, if there be no fraudu- 
lent uitent. — Metcher t. Morey, Case No. 4,864. 

An assignment of chattels is not perfect 
against creditors unless possession accompanies 
and follows the deed. — Aleeker v. Wilson, Cjise 
No. 9,392; Eeed v. Minor, Id. 11,647; Smith v. 
Einggold, .Id. 13,101; Williamson v. Same, Id. 
17,755; Mitchell v. McKibbin, Id. 9,666. 

The fact that the possession remained with 
the seller for justifiable purposes will not vary 
the rule that possession must accompany the 
sale.— The Romp, Case No. 12,030, 

The possession by the seller, after the sale, of 
fixtures used in a tobacco factory, held not 
fraudulent in Virginia. — ^Howard v. Prince, 
Case No. 6,762. 

A deed of personal property, to become void 
if the grantor on demand pay a certain sum to 
the grantee, is invalid as to creditors, unless 
accompanied by change of possession. This, 
although the deed be acknowledged and record- 
ed under the statute. Act Md. 1729, c. 8, §§ 
5, 6.— Smith v. Hunter, Case No. 13,063. 

A transfer by the nominal owner to the cred- 
itor of the equitable owner in possession at the 
latter's request, where unaccompanied by pos- 
session, held, inoperative as againstethe creditors 
of the equitable owner. — ^In re Long, Case No. 
8,477. 

The parties may agree that the possession 
and use of the property may be retained by the 
debtor until the creditor shall assert his rights 
against it as a securitj'- for the debt. — ^Mitchell 
V. Winslow, Case No. 9,673. 

An execution will be held fraudulent, as re- 
spects a subsequent one, where the creditor al- 
lows the debtor to retain possession of prop- 
erty levied upon, for an unreasonable length 
of time. — United States v. Conyngham, Case 
No. 14,850. 

§ 22. Snfficieney of cliange o£ pos- 
session. 

Where both parties to a sale of chattels live 
together in the same house, the possession will 
be pi'esumed to remain in the seller until the 
contrarv is shown. — ^Travers v. Ramsay, Case 
No. 14,152. 

Transfer of furniture between persons living 
in the same house, who continue use as before, 
is fraudulent. — ^AJlen v. Massey, Case No. 231. 

A transfer of title to an agent in possession, 
carrying on business in the transferror's name, 
is void as against creditors unless made known 
to the public— Comly v. Fisher, Case No. 3,053. 

A change in the title to real estate on which 
personalty is situated is insuflBcient to show a 
change of possession as to the personalty. — 
Cramton v. Tarbell, Case No- 3,349. 

The making of a lease of such realty by the 
mortgagee does not show change of possession 
of the personalty. — Cramton v. Tarbell, Case 
No. 3,349. 

The purchaser of property transferred abroad, 
either as security or absolutely, takes a good 
title as against creditors if he use due diligence 
to take possession of the proceeds upon their 
arrival, although consigned to the seller. — De 
Wolf V. Harris, Case No. 4,221; Meeker v. 
Wilson, Id. 9,392. 

The validity of such transfer is not affected 
by the proviso in the customs act of 1799 (chap- 
ter 22, § 62), relating to the transfer before en- 
try of goods.— De Wolf v. Harris, Case No. 
4,221. 

§ 23. ^^ Property in tlie liands of bailee. 

A sale of goods in the possession of the sell- 
er's bailee is fraudulent as to creditors, unless 
the possession accompany and follow the sale. 



or an order be given by the seller, and served 
on the bailee, to deliver possession to the pur- 
chaser. — Gilman v. Herbert, Case No. 5,442. 

§ 24. EfPect of failure to record in- 

stmment. 

Delay of 18 months to record deeds of con- 
vej-ance to wife through third person held a 
badge of fraud. — ^Beecher v. Oark, Case No. 
1,223. 

U. RIGHTS AND I.IABIX.ITIES OF 
PARTIES AND PURCHASERS. 

§ 25. Original parties. 

Donees will not be held liable only for the 
proportions which their respective gifts bear to 
the donor's debts, but the whole of every gift 
will be subjected to the payment of the debts. 
— Hopkirk v. Randolph, Case No. 6,698. 

A fraudulent conveyance is binding upon par- 
ties and their privies. — ^Randall v. Phillips, Case 
No. 11,555. 

The donee of slaves is liable to the creditors 
of the insolvent donor only for the slaves and 
their issue living at the time of the demand 
therefor, and their hire from such time, and the 
proceeds of sales by him. — ^Backhouse v. Jett, 
Case No. 710. 
See, also, "Bankruptcy," §§ 200, 275. 

§ 26. Pnrcliasers from grantee in gen- 
eral. 

A debtor divided his estate between three 
sons, on condition that they give their bonds in 
certain amount to the husband of his daughter. 
fleW, that the latter was liable to the creditors 
for the amount received by him on the bonds 
thus given. — ^Hopkirk v. Randolph, Case No. 
6,698. 

A mere volunteer from a grantee under a 
fraudulent conveyance stands in the same pre- 
dicament as his grantor, as against the persons 
intended to be defrauded. — Dexter v. Smith, 
Case No. 3,866. 

§ 27. Bona j5.de pnrcliasers from gran- 
tee. 

One taking an assignment of a mortgage, with 
notice of the insolvency of the mortgagor, as 
collateral security for antecedent debts, is not 
a bona fide purchaser for valuable consideration, 
without notice. — ^Jlorse v. Godfrey, Case No. 
9.856. 

A bona fide purchaser for a valuable consid- 
eration and without notice from a fraudulent 
grantee will hold the estate at law against the 
original grantor. — ^Wood v. Mann, Case No. 17,- 
951; Bean v. Smith, Id. 1,174. 

Bona fide purchasers from the wife of proper- 
ty conveyed to her by the husband, in fraud of 
his creditors, acquire a good title as against 
such creditors. — Sedgwick v. Place, Case No. 
12,621. 

HI. REMEDIES OF CREDITORS. 

§ 28. Creditors entitled to assert inva- 
lidity. 

Construction of the statute of 27 Eliz. as to 
fraudulent conveyances in respect to prior and 
subsequent creditors and subsequent purchasers. 
— ^Ridgeway v. Underwood, Case No. 11,815. 

A creditor, in Mississippi, cannot enforce pay- 
ment out of property purchased by a debtor in 
his own name, but with his wife's funds, unless 
he show that credit was given in specific reli- 
ance upon such property. — Friedlander v. John- 
son, Case No. 5,117. 

A creditor who, with full knowledge of the 
facts that constitute the fraud, concurs with 
other creditors in assenting to its execution, 
cannot impeach it as fraudulent. — Johnson v. 
Rogers, Case No. 7,408. 
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But an assenting creditor may impeach the 
transfer as to a claim which he has purchased 
from a nonassenting cre'ditor.— Johnson v. Kog- 
■ers, Case No. 7,408. 

§ 29. Biglit of action to set aside trans- 
fer. 
The action of equity on the fraudulent gran- 
tor or assignee is only to the extent of supply- 
ing a remedy to the creditor suing. As to all 
others the assignment is unafEected.— McCal- 
mont T. Lawrence, Case No. 8,676. 

§ 30. Jurisdiction. 

Equity has jurisdiction of suit to set aside 
fraudulent conveyances by a judgment debtor. — 
Bean t. Smith, Case No. 1,174. 

:§31. Pleading. 

A. subsequent purchaser of land, made de- 
fendant to a bill to set aside a conveyance by 
the debtor as fraudulent, as against creditors, 
must be charged to have had knowledge of the 
fraud.— Pratt v. Curtis, Case No. 11,375. 

§32. Evidence. 

A conveyance, which purports to be bona fide, 
and for a valuable consideration, will be taken 
to be so, until the contrary is shown. — ^Briggs v. 
French, Case No. 1,871. 

To ascertain the purpose of the grantor in a 
marriage settlement, evidence of fraudulent 
transfers by him to other persons at or about 
the time of the settlement is admissible.— Wil- 
son V. Prewett, Case No. 17,828. 

§33. Trial. 

On a bill to set aside a fraudulent conveyance 
of land levied on by execution, the court will 
not inquire whether there was not personal 
property on which the marshal should first have 



levied.— United States v. Lotridge, Case No. 15,- 
628. 

§ 34. Judgment or decree. 

Where a conveyance was fraudulent, the 
court will set it aside, and order the land sold 
subject to the lien of the original vendor.— 
United States v. X<otridge, Case No. 15,628. 

Equity may order the assignee of real estate 
fraudulently conveyed to reconvey, so tiiat an 
execution may act upon it; or may order him 
to convey it to an officer of the court, or other- 
wise, so as best to appropriate it in satisfaction 
of the judgment.— McCalmont v. Lawrence, Case 
No. 8,676. 

A conveyance made with intent to defraud 
creditors, not permitted to stand as security for 
advances made to the grantor on account of 
such conveyance.— Bean v. Smith, Case No. 1,- 
174. 

§35. Disposition of property or pro- 
CGcds* 

A creditor who first sues in the circuit court 
to set aside a fraudulent assignment has a prior 
equity to the payment of his entire debt, not- 
withstanding provisions of state laws in such 
cases for equal distribution.— Burt v. Keyes, 
Case No. 2,212. 

FREIGHT. 

See "Carriers," § 36; "Shipping," §§ 180-190. 

FUGITIVE FROM JUSTICE. 

See "Extradition." 

Limitation of prosecution, see "Criminal Law," 
§29. 
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GAMING. 



5 1, Gambling contracts and transactions. § 2, 
Penalties. § 3, Offenses. § 4, Criminal prosecutions. 

See, also, "Lotteries." 

§ 1. GamTjling contracts and transac- 
tions. 

All wagers are not void, but all gammg con- 
tracts are,— Harding v. Walker, Case No. 6,- 
050a. 

Notes given to a broker In payment of market 
differences on settlement of a gambling con- 
tract are void for want of consideration.— In re 
Green, Case No, 5,751., 

An action will not lie on a note given for the 
purchase of a ticket in a lottery prohibited by 
law.— Hawkins v. Cox, Case No. 6,243. 

A duebill by an agent to his principal for 
money received for the sale of lottery tickets, 
in violation of a state statute, cannot be sued 
upon.— Lanahan v. Pattison, Case No, 8,036; 
Lanham v. Patterson, Id, 8,069. 

A note given as indemnity to a bail who has 
paid a judgment for a gaming debt for which he 
was liable is not a note the consideration of 
which was money or other valuable thing won 
at gaming,— Welford v. Gilham, Case No, 17,- 
376. 



An assignment of an order for the payment of 
money, by one who obtained it from the owner 
and payee as the result of a wager, is void un- 
der St. 9 Anne, c. 14,— McGunnigle v, Simmes, 
Case No, 8,817, 

A wager may be recovered at common law, 
although the parties have no other interest in 
the subject of the wager than that which is 
created by the wager itself.— Fleming v. Poy, 
Case No. 4,862, 

Money paid on a wager cannot be recovered 
back at common law, but an action will lie un- 
der the Michigan statute for money lost at play, 
etc.— Grant v. Hamilton, Case No. 5,695. 

The judgments which are made void by the 
Virginia statute against gaming are judgments 
voluntarily confessed by way of security for a 
gaming debt, not judgments rendered in invitum. 
— W;elford v. Gilham, Case No, 17,376," 

Money won at billiards is money won at play, 
within 9 Anne, c. 14, § 5,— Sardo v. Pongeres, 
Case No. 12,358. 

Contracts for future delivery, see "Sales," § 6. 
Wager contracts, see "Contracts," § 9. 
policies, see "Insurance," § 18. 

§2. Penalties. 

Under the by-law of the corporation of Wash- 
ington of August 16, 1809, a person who suffers 
and permits a faro table to be set up and kept 
in his house is liable to a separate prosecution 
for every day he shall so have suffered and per- 
mitted it to be set up and kept.— Washington v. 
Strother, Case No, 17,233. 
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A warrant upon the by-law of the city of 
"Washington of January 12, 1830, § 1, for set- 
ting up a faro table, must state it to be "for 
the purpose of gaming for money." — ^Washing- 
ton V. Cooly, Case Xo. 17,226. 

The penalty for keeping a faro table in a 
place occupied as a tavern (Act Md. 1T97. c. 
110) may be recovered by indictment. — United 
States T. Evans, Case No. 15,065. 

§3. Offenses. 

The playing at games for monej' is not an of- 
fense, except as prescribed by statute.— United 
States V. Willis, Case No. 16,T28. 

Sections 1, 12. Act March 2, 1831, so far as 
they relate to the offense of keeping a faro 
bank, or other common gaming table, are to be 
construed together, and when so construed they 
contain a complete description of the offense 
and its punisliment. — United States v. Smith, 
Case No. 16,328. 

A single day's use of a gaming table, called 
a "sweat cloth," at a race track, is not the 
keeping of a common gaming table, within Act 
March 2, 1^1, §§ 1, 12.— United States v. 
Smith, Case No, 16,329. 

Under Act Md. 1797, c. 110,- the offense of 
keeping a faro table can only be committed by 
a tavern keeper or retailer of spirituous liquors. 
— ^United States v. Lefevre, Case No. 15,591. 

The game called "equality" held within the 
meaning of the words "other device," as used 
in the Maryland Gaming Act (1797. c. 110).— 
United States v. •Speeden, Case No. 16,366. 

The by-law of Georgetown prescribing a pen- 
alty for keeping a public gaming table does not 
supersede nor repeal Act Md. 1797, c. 110, pre- 
scribing a penalty for keeping a faro table in 
a house occupied by a tavern keeper. — United 
States V. Wells, Case No. 16,662. 

A person who hires out his billiard room for 
two days is liable to the penalty of Act Md. 
1798, c. 113.— United States v. Duvall, Case No. 
15,016. 

A person who keeps a gaming table is equally 
guilty, under the statutes of Maryland, whether 
he acted as principal, or as agent or servant of 
the owner.— United States v. Conner, Case Xo. 
14,846. 

A public gaming house is a public nuisance 
at common law.— United States v. Ismenard, 
Case No. 15,450. 

It is an indictable offense at common law to 
keep a common gaming house for the purpose of 
gain. — ^United States v. Dixon, Case No. 14,970. 

The keeper of a room in which common gaming 
is carried on, for his gain and under his man- 
agement, is guilty of keeping a disorderly house; 
and evidence of his keeping a faro bank therein 
may be given under an indictment therefor. — 
United States v. Milburn, Case No. 15,767. 

All acts of keeping a gaming house before in- 
dictment constitute but one offense. — United 
States v. McC!ormick, Case No. 15,661. 

§ i. Criminal prosecutions. 

An indictment for keeping a "gaming table" 
is insufficient. So, also, is an indictment for 
keeping a "faro bank." The indictment should 
charge the keeping of a common gaming table, 
or a common fa^o bank, or a faro bank, the 
same being a common gaming table, the statute 
punishing the offense "of keeping a» faro bank 
or other common gaming table." Act May 2, 
1831, c. 37.— Marcus v. United States, Case No. 
9,062a; United States v. Cooly. Id. 14,859; Same 
V. Milburn, Id. 15,767, 15,768; Same v. Ring- 
gold. Id. 16,167. 

In an indictment for keeping a public gaming 
house, the day laid is not material, so that it is 
within the time of limitation, and not within the 



time of previous conviction or acquittal. — United 
States V. MeCormick, Case No. 15,661. 

Bank notes are not money within the meaning 
of an indictment charging defendant with che.'\t- 
ing another of his "money" at cards. — United 
States V. Wells, Case No. 16,061. 

Evidence that defendant dealt the cards at faro- 
is prima facie evidence that he kept the house. 
—United States v. aiiller, Case No. 15,773. 

GARNfSHlVlENT. 

5 i. Construction of statutes. § 2, Persons and 
property subject to garnishment. § 3, Writ, service, 
and return. § 4, Lien of ^^rnishment and rights and 
liabilities of garnishee. § 5, Proceedings to sup- 
port or enforce. § 6, Operation and effect of gar- 
nishment or judgment. 

See, also, "Attachment"; "Execution.** 
In admiralty, see "Admiralty," §§ 58-61. 

§ 1. Gonstmction of statutes. 

The garnishment act of the territory of Arkan- 
sas of November, 1831, is not retrospective. — Ash- 
ley v., Maddox, Case No. 18,227. 

§ 2. Persons and property subject to gar- 
nishment. 

The cashier of a bank in which money is de- 
posited is not liable as garnishee of the depos- 
itor.— Lewis V. Smith, Case No. 8,332. 

A member of a firm indebted to defendant can- 
not be chargeable alone as garnishee. Act Md. 
1795, c 56.— Ellicott v. Smith, Case No. 4,387. 

Government agent for payment of salaries and 
treasurer of the United States are public agents, 
and not liable as garnishees for employe's salary. 
— ^Averill v. Tucker, Case No. 670. 

A citizen of Maine is not( liable to be sued in 
Massachusetts, under its trustee attachment pro- 
cess, as a trustee of another citizen of Maine, 
though he pass half his time in Massachusetts. — 
Peters v. Rogers, Case No. 11,033. 

Funds of the debtor in the hands of a third 
person are subject to garnishment, though such 
third person is liable as indorser on the bills of 
the debtor, which he is subsequently compelled 
to pay. — ^Taylor v. Gardner, Case No. 13,791. 

Any corporation having property in the state 
is "a body politic within this state," within sec- 
tion 13 of the Nevada act, directing proceedings 
against trustees of debtors. — Thornburgh v. Sav- 
age Mm. Co., Case No. 13,986. 

An executor is not liable to be charged as the 
trustee of a legatee in a foreign attachment. — 
Picquet v. Swan, Case No. 11,133. 

Executors cannot be charged as garnishees in a 
suit against legatees before probate of the will. — 
Picquet v. Swan, Case No. 11,133. 

A judgment debtor is not liable to be attached 
as a garnishee. — ^Franklin v. Ward, Case No. 5,- 
055; liamson v. Mix, Id. 8,034. 

And cannot be required to pay the amount of 
the judgment into court to be applied to complain- 
ant's claims. — Lamson v. Mix, Case No. 8,034. 

Property held by an assignee under a fraudu- 
lent assignment may be reached by garnishee pro- 
cess. — Perego v. Bonesteel, Case No. 10,977. 

Blinds in the hands of an assignee for the ben- 
efit of creditors are not subject to garnishment 
imder executions issued against the assignor after 
the date of the assignment. — Haust v. Burgess, 
Case No. 6,22oa. 

Property pledged, and on which the party has 
a lien, is not liable to be attached by trustee 
process. — ^Picquet v. Swan, Case No. 11,133. 

The undivided interest of defendant in a nego- 
tiable treasury certificate issued in payment of an 
award can be attached in the hands of a gar- 
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nishee, even before it is due. — Stratton* v. Toung; 
Case No. 13,528. 

The Massachusetts trustee process lies in favor 
of the United States against assignees to ■vrhom 
property has been assigned to pay debts due on 
customhouse bonds, although liie assignment 
passed the entire property to the assignees in 
trust.— United States v. Langton, Case No, 15,- 
560. 

§ 3. Writ, service^ and retnxs. 

As to the form of a capias against a gar- 
nishee. — Jones V. Kemper, Case No. 7,472. 

When service of process containing a clause 
of foreign attachment Jield sufficient to charge 
credits and effects in the hands of garnishees. — 
Gushing v. Laird, Case No. 3,508r 

Sufficiency of return of service by marshal in 
such case, and amendment thereof. — Gushing t. 
Laird, Case No. 3,508. 

§ 4. Xiien of garjiifliinen-t and rights and, 
liabilities of gaxnishee. 

The attachment first served on a garnishee 
binds the property in his hands, though the mar- 
shal had prior attachments in his hands at the 
time.— JlcCohb v. Tyler, Case No. 8,705. 

A direction by the debtor to the garnishee to 
pay the debt to the attaching creditor, where he 
assented to it, is equivalent to payment, so fai 
as subsequent attachments are concerned. — Rudd 
V. Paine, Case No. 12,108. 

An acceptance by the garnishee of- defendant's 
draft in favor of a third person before service 
of the attachment binds the garnishee, and can- 
not be overreached by the attachment. — Tucker 
V. Marsteller, Case No. 14,222. 

A draft by defendant on the garnishee in favor 
of a third person, of which he has notice before 
the attachment, will be preferred thereto. — Sill- 
ier V. Hubbard. Case No. 9,574. 

Money in the hands of a garnishee must be 
applied to drafts drawn upon it by the debtor be- 
fore service of the attachment, although the gar- 
nishee had no notice of the drafts until after- 
wards. — ^King V. Gorsline, Case No. 7,796. 

The garnishee is not liable to the plaintifiE for 
goods of defendant in the garnishee's custody in 
another jurisdiction, where the debtor himself 
resides. — ^Miller v. Hooe, Case No. 9,573. 

A bank is not liable on trustee process against 
a depositor for moneys paid out on his check on 
the day of, but before, the service of the writ 
on it, though the entry was not made on its books 
until some days later. — Foster v. Swasey, Case 
No. 4,0Sy. 

A garnishee who received the goods of the de- 
fendant under a. deed of trust, fraudulent in law 
as to some of the creditors, if he acted bona fide 
is entitled to a reasonable compensation for tak- 
ing care of the goods and selling them.— Noyes 
V. Brent, Case No. 10,372. 

Under the trustee process of Massachusetts^, 
the trustee is entitled to be discharged, on swear- 
ing that he has no goods, etc., of the debtor un- 
less other parts of his disclosure show the con- 
trary.— United States V. Langton, Case No. 15,- 
560. 

§ 5. Froceedings to support or' enforce* 

A garnishee may set off against the debtor's 
claim any claim he has against the debtor whick 
could be set off in a. suit at law brought by the 
debtor himself.— Picquet v. Swan, Case No. 11.- 
133. 

The statements in the trustees' answer, made 
on a belief of facts derived from other sources 
of information, are to be taken as true.— Picquet 
V. Swan, Case No. 11,133. 

The garnishee may ansAver after bill taken for 
confessed at the rules. — ^Hartshorn, v. AJlison, 
Case No- G,165. 



I The garnishee cannot be charged upon, inter- 
rogatories unlfesS' he admits indebtedness- to de- 
fendant.— Ellicott V. Smith, Case No. 4,387. 

Assignment of debt by defendant* with notice 
lo garnishee before service of attachment, cannot 
be given in evidence- under issue of nulla bona. 
— Baker v. Mix, Case No. 775. 

• Garnishee must clearly admit the possession 
of goods, effects, or- credits of the debtors before 
he can be' held on his disclosure.— Picquet v. 
Swan, Case No. 11,133. 

Where the garnishees assert an adverse title to 
the property iu a third person, the.v are not bound 
to make disclosures as to their disposal of it— 
Picquet v. Swan. Case No. 11,133. 

Where the garnishee is taken and lield to spe- 
cial bail, under Act Md. 1795, c. 56, § 6, no 
judgment can be rendered against him until he 
has appeared. — Jones v. Kemper, Case No. 7,472. 

A judgment against a garnishee, obtained at a 
former term by surprise, will be setraside* and the 
execution quashed. — Homans y. Coombe, Case 
No. 6,653. 

§6. Opei;ation\and ftfPffctko£^ganns"hTnp-nt 
or jndg:nient; 

An assignee of a note with, knowledge that the 
maker had been summoned as garnishee in a 
suit against the payee cannot recover.— Hacker 
V. Stevens, Case No. 5,887. 

Judgment against the garnishee is no defense 
in a suit for the debt, if the plaintiff in the orig- 
inal trustee process has, by his neglect to comply 
with the local laws, put his judgment in a state 
of suspension, so that execution can no longer 
issue upon it* and it cannot be revived by a scire 
facias.— Flower v. Parker, Case No. 4,891. 

In an action by the- assignee of a creditor, the 
burden is upon one who admits that the debt is 
due to. show that a prior attachment i&suini; out 
of another court in an action against the as- 
signor bound the debt irt his hands. — Crook v. 
Audenreid, Case No. 3.412. 



GENERAL APPEARANCE. 

See "Appearance." 

GENERAL AVERAGE. 

See "Shipping," §§ 223-243. 

GIFTS. 

§ 1, Inter vivos* §- 2, Causa mortis. 

Charitable gifts, see "Charities." 

To wife, see "Husband and Wife," § 5. 

§1, Inter; vLt.os.- 

A condition precedent annexed to a gift can- 
not he repudiated^ and. the. gift taken uncondi- 
tionally.— The Lucy Anne, CSse No, 8,596. 

A parol promise' to trustee' that he should have 
property after the death of the cestui, is not an 
absolute gift. — ^Ilee v. Luther, Case No. S-.lSe. 

Parol evidence of a declaration of gift is in- 
admissible to contradict a prior written declara- 
tion of trust. — Lee v. L«ther> Case Na 8-,196. 

Evidence of a parol gift to a trustee, made 
after, the declaration of trust, is reblitted by- 
proof that the cestui que use continued to take 
the profits.— Lee v. Luther, Case No. 8,196. 

§'2. Causa mortis. 

To constitute a donatio causa mortis, there 
must Baye been, a transfer of property in ex- 
pectation of death from" an existing illness, the 
donation depending on the condition of death 
from such illness.— Grattan v. Appleton, Case 
No. 5,707. 
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The indoreement of a certificate of deposit, 
when of such a character as to absolutely pro- 
liibit the indorsee from claiming any present 
title to the money, or any right to demand pay- 
ment, until after the death of the indorser, held 
not a valid gift causa mortis.— Hassell v. Bas- 
ket, Case No. 6,198. 

Choses in action may be the subject of gifts, 
causa mortis. — Chaney v. Basket, Case No. 
2,505. 

Money on deposit may be delivered as a gift 
causa mortis by delivery of the certificate of de- 
posit.— Chaney V. Basket, Case No: 2,595, 

GOOD WILL. 

§ 1, Nature of property.* § 2, "What constitutes 
good ■will. 

§ 1. Nature of property. 

A jrood will which rests only on the voluntary 
and unconstrained forbearance of those engaged 
in a particular trade is not property. — Sheldon 
V. Houghton, Case No. 12,748. 

§ 2. "Wiat constitutes good will. 

What the incorporeal right called "good will," 
considered as, property capable of conveyance, 
does and does not carry with it. — Sheldon v. 
Houghton, Case No, 12,748. 

Corporeal property cannot adhere as an in- 
cident to good will.— Sheldon v. Houghton, Case 
No. 12,748. 

GRAND JURY. 

§ 1, Drawing, summoning, and impaneling. § 2, 
Authority of grand jury. § 3, Evidence. § 4, Wit- 
nesses. § 5, Presence and authority of prosecuting 
attorney. § 6, Minutes of proceedings. § 7, Power 
and charge of court. § 8, Qualification of jurors. 
§ 9, Discliarge and -withdrawal of jurors. § 10, 
Challenges. § 11, Motion to quash panel. § 12, 
Secrecy. § 13, Liability of jurors for misconduct. 

See, also, "Embracery"; "Indictment and In- 
formation"; "Juiy." 

Furnishing minutes of proceedings to prisoner, 
see "Criminal Law," § 85. 

Pleading disqualification of jurors, see "Crim- 
inal Law," § 45. 

§ 1. DraTving, sumjnoning, and impanel- 

iiig' 

Under Act Aug. 8, 1846, providing that no 
grand jury shall be summoned except upon an 
order for a venire to be made by a judge, a 
verbal order given by the judge to the clerk is 
sufficient, though no order be filed or entered 
of record.— United States v. Reed, Case No. 
16.134. 

The federal court sitting in Ohio has author- 
ity, in its discretion, to adopt the mode of im- 
paneling grand juries practiced in the inferior 
courts of the state. Act July 20, 1840.— United 
States V. Wilson, Case No. 16,737. 

The federal officers in New York have no 
right to change or alter the state boxes and 
ballots as furnished to them by the state officer. 
—United States v. Reed, Case No. 16,134. 

§ 2. Autliority of grand jury. 

The authority of the grand jury to investi- 
gate a criminal charge is not affected by an or- 
der from the president directing the district at- 
torney not to prosecute the party. — ^In re Miller, 
Case No. 9,552. 

The grand jury are not restricted to acting 
upon such cases as may be brought before them 
by the district attorney, but may examine any 
other cases, as they see fit.— Charge to Grand 
Jury, Case No. 18,248. 

A grand jury of the United States sitting in 
California has no such general authority to in- 



spect the books of officers of the United States 
as is exercised by the grand juries of the state 
in relation to the books of the state officers. 
-Charge to Grand Jury, Case No. 18,255. 

A grand jury of the United States is limited, 
as to the scope of its investigations, (1) to such 
matters as may be called to its attention by 
the court; or (2) may be submitted by the dis- 
trict attorney; Cr (3) may come to the knowl- 
edge of the grand jurors in the course of their 
investigations of the matters thus brought be- 
fore them, or from their own observations; or 
(4) may come to their knowledge from the dis- 
closures of their associates on the grand jury. 
— Charge to Grand Jury, Case No. 18,255, 

A presentment by a grand jury of an offense 
of which the court has no jurisdiction is coram 
non judice.- United States v. Hill, Case No. 
15,364. 

A grand jury impaneled, sworn, and charged 
by the court during the lifetime of a district 
attorney have jurisdiction, after his death, to 
indict a person afterwards committed by a com- 
missioner.— United States V. McAvoy, Case No. 
15,654. 

§ 3. Evidence. 

Witnesses cannot be sent to the grand jury 
on the part of the accused.— United States v. 
Palmer, Case No. 15,989; Same v. Blodgett, 
Id. 18,312. But see United States v. White, 
Case No. 16,685; Same v. Lawrence, Id. 15,- 
576. 

The prosecution is not required to summon 
witnesses to the grand jury to prove the sanity 
of the accused. — United States v. Lawrence. 
Case No. 15,576, 

Evidence before a grand jury must be compe- 
tent legal evidence, such as is legitimate and 
proper before a petit jury. — ^United States v. 
Reed, Case No. 16,134, 

A paper to go before the grand jury must be 
relevant to the case, but the fact that it is re- 
ferred to by a witness, and wanted by the grand 
jurv, is sufficient to establish its relevancy. — 
United States v. Burr, Case No. 14,693. 

To justify the finding of an indictment, the 
grand jurj' must believe that the accused is 
guilty. They should be convinced that the evi- 
dence before them, unexplained and uncontra- 
dicted, would warrant a conviction by a petit 
jury.— Charge to Grand Jury, Cases Nos. 18,- 
255, 18,257. 

§ 4. 'Witnesses. 

Witnesses before the grand jury may consult 
their previous affidavit to refresh their recollec- 
tion, and affirm facts previously stated on pa- 
per.— United States V. Reed, Case No. 16,134. 

Sufficiency of oath of witnesses sworn to tes- 
tify before a grand jury. — United States v. Reed,. 
Case No. 16,134. 

A general oath to give evidence touching crim- 
inal charges to be laid before the grand jury 
without reference to any particular person is 
unobjectionable. — United States v. Reed, Case 
No. 16,134. 

But where the oath names one or more per- 
sons, evidence cannot be given under it in sup- 
port of an accusation against others. — United 
States V. Reed, Case No. 16,134. 

Any abuse or improper conduct on the part 
of any person admitted to the grand jury will be 
investigated by the court.— United States v. 
Reed, Case No. 16,134. 

§ 5. Presence and authority of prosecut- 
ing attorney. 

The government attorney has a right to be 
present during the sitting of the grand jury, to 
conduct the evidence and confer with them.— 
Ex parte Crittenden, Case No. 3,393a; In re 
District Attorney of United States, Id. 3,925; 
Charge to Grand Jury, Id. 18,255. 
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Such attorney has no right to give an opinion 
as to finding a bill unless requested on a matter 
of law by the grand jury.— Ex parte Crittenden, 
Case No. 3,393a, 

And he should neither give advice as to the 
suflacieney of evidence nor take part in the de- 
liberations.— In re District Attorney of United 
States, Case No. 8,925. 

He has no right to be present during delib- 
erations of the grand jury.— Charge to Grand 
Jury, Case No. 18,255. 

§ 6. MiTmtes of proceedizigs. 

The minutes of the evidence taken before the 
grand jury should be deposited with the district 
attorney, to be kept among the records of the 
government. — In re District Attorney of United 
States, Case No. 3,925. 

§ 7. Power and charge of court. 

The court will not interpose for technical ir- 
regularities for which there is no right of chal- 
lenge, unless it appear that the accused is prej- 
udiced.— United States V. Reed, Case No. 
16,134. 

The court, in its discretion, may give or re- 
fuse to give an instruction to the grand jury 
when asked either by the accused or the prose- 
cutor. — ^United States v. Watkins, Case No. 
16,649. 

The federal district courts have the power to 
direct the grand jury as completely as the cir- 
cuit courts to the extent of their criminal juris- 
diction.— United States V. Hill, Case No. 15,364. 

As to the power and duty of the court to in- 
struct the grand jury as to the adniissibility 
and competency of evidence to be offered. — ^Unit- 
ed States V. Burr, Case No. 14,693. 

The court, in its discretion, may give an ad- 
ditional charge to the grand jury, although they 
do not ask it.— United States v, Watkins, Case 
No. 16,649. 

Charge to grand jury on the law of embezzle- 
ment bv officers of national banks.— Charge to 
Grand Jury, Case No. 18,246. 

§ 8. Qnalificatioii of jurors. 

The word "qualification," as used in Act July 
20, 1840, refers to the general qualifications, 
such as age, citizenship, etc., which will ex- 
clude the juror from the panel.— United States 
v. Williams, Case No, 16,716. 

§ 9. Discliasge and "witltdrawal of jurors. 

A grand juror cannot be withdrawn after he 
is sworn, for a cause which existed before he 
was sworn. — ^United States v. Palmer, Case No. 
15,989. 

A grand juror may be discharged for intem- 
perance. — ^In re Ellis, Case No. 4,399a. 

§ 10. Clmllenges. 

The provisions of 2 Rev. St. N. T. 724, §§ 27, 
28, prescribing the objections that may be taken 
to the organization of grand juries, are, by Act 
July 20, 1840, made applicable to the federal 
courts.— United States t. Tallman, Case No. 16,- 
429; Same v. Pike, Id. 

Challenges to the array of grand jurors, be- 
ing abolished by the laws of New York, are 
abolished in the federal .courts of New York; 
but in the case of improper conduct in designat- 
ing, summoning, and returning them, the ac- 
cused has a remedy by motion.— United States 
V. Reed, Case No. 16,134. 

A challenge to the array of the grand jury 
cannot be made after the jury is organized and 
has entered upon its duties.— United States v. 
Butler, Case No. 14,700. ■ 

Where there is reasonable excuse for the' de- 
lay, challenges to members of the grand jury 
will be heard after the body has been fuUy or- 
ganized.— United States V. Blodgett, Case No. 
18,312. 



Where a period of two full years has elapsed 
between the 'beginnings of two terms at which 
a juror was summoned, he is not liable to chal- 
lenge under Rev. St. § 812, irrespective of the 
term of service.— United States v. Reeves, Case 
No. 16,139, 

Under 2 Rev. St. N. Y. p. 724, §§ 27, 28, per- 
sons "held to answer" are the only persons who 
can challenge either the array of grand jurors, 
or the individual grand jurors, for favor. — ^Unit- 
ed States V. Reed,, Case No. 16,134. 

Grand jurors may, for cause, be challenged 
by any pers* to be affected by their finding. 
The right is not restricted to such persons as 
are in prison or under bail upon charges of 
crime; it may be exercised by one who, though 
still at large, has been warned by the prosecut- 
ing attorney of the court that he will be made, 
during the term, the subject of an indictment for 
perjury. — ^United States v. Blodgett, Case No, 
18,312. 

A challenge to the array on the ground that 
the jurors have been selected, summoned, and 
returned by a person unfit to summon an indif- 
ferent jury touches the qualification of the 
panel.— United States v. Reed, Case No. 16,134. 

A challenge to a grand juror for favor, on the 
ground that he is the prosecutor, or a witness 
for the prosecution, duly subpoenaed or recog- 
nized, goes to his qualification, — United States 
V. Reed, Case No. 16,134. 

Under Act Aug. 8, 1846, the omission to issue 
a venire is ground of challenge to the array. — 
United States v. Reed, Case No. 16,134. 

Exceptions to grand jurors for favor are only 
cause for challenge before indictment found, 
not for a plea in abatement. — ^United States v. 
White, Case No. 16,679. 

The absence of a venire for the summoning of 
a grand jury, in a case where it is required, is 
a ground of challenge to the array. — United 
States V. Reed, Case No. 16,134. 

§11. Motion to qnasli panel. 

Under Act Aug. 8, 1846, Qie omission to issue 
a venire is not good ground for a motion to set 
aside the panel for cause. — ^United States v. 
Reed, Case No. 16,134. 

§ 12. Secrecy. 

It is the duty of the grand jurors to keep their 
deliberations secret. They are not at liberty 
to state even that they have had a particular 
matter under consideration. They should al- 
low no one to question them as to their own in- 
dividual actions or the actions of their asso- 
ciates on the grand jury.— Charge to Grand 
Jury, Case No. 18,255. 

A grand juror may be required to testify as 
to the evidence given before the grand jury, — 
United States v. Porter, Case No. 16,072. 

§ 13. IjiaT3ility of jurors for misconduct. 

A grand juror may be fined for intemperance. 
—In re Ellis, Case No. 4,399a. 

GRANTS. 

See "Boundaries." 

Of public lands, see "Public Lands." 



GROUND RENTS. 



§ 1, Liability of administrator of grantee. § 
Actions for ground rent. 

§1. 



2, 



Iiiability of administrator of gran- 
tee. 

The administrator of a grantee of land under 
a deed reserving ground rent is liable for rent 
accruing after the death of the grantee, though 
the land has descended to his heirs subject to 



1183 (§2) 



the ground rent.— Scott v, Lunt, Case No. 12,- 
540. 

§ 2- Actions for ground rent. 

To recover arrears of ground rent the land- 
lord may proceed by distress, re-entry, eject- 
ment, and action of covenant. These remedies 
are cumulative, and one does not suspend the 
'Other.— Newman v. Keffer, Case No. 10,177. 



GUARANTY. 



L REQUISITES AND YALIDITt. 

§ 1, What constitutes a guaranty. § 2, Of- 
fer and acceptance. § 3, Consideration. 

il. CONSTKUCTION AND OPERATION. 

§ 4, Scope, g 0, Revocation. § 6, Negotia- 
ble instruments. 

ni. DISCHARGE OF GUARANTOR. 

§ 7, Change in principal contract. § 8, Fail- 
ure to proceed against principal. § 9, Notice 
of default of principal. 

IV. REilEDIES OP PARTIES. 

§ 10, Actions on guaranty by creditor — 

Right of action. § U, Pleading. § 12, 

Damages. § 13, Remedy of guarantor. 

See, also, "Indemnity"; "Principal and Surety." 

I. REQUISITES ADTO "VALIBITY. 

Requirements of statute of frauds, see "Frauds, 
Statute of," § 1. 

§ I. "Wliat constitutes a guaranty. 

Where notes issued by the trustee of two rail- 
road companies are indorsed by one of the com- 
panies that it guaranties payment, principal and 
interest, according to its tenor, and orders the 
-eoutents to be paid to bearer, such company is 
liable on the notes as guarantor. — Codman v. 
Vermont & O. R. Co., Case No. 2,935. 

§ 2. Offer and acceptance. 

A guai-antor of the payment of a specific sum 
offered in compromise of a claim for taxes, fine^, 
and penalties is not liable on the guaranty un- 
til the specific offer has been accepted. — United 
States V. Libby, Case No. 15,596. 

Plaintiff must show notice of acceptance of 
the letter of guaranty within a reasonable time, 
and of the value of the articles furnished there- 
under.- Burns v. Semmes, Case No. 2,183. 

A person making advances or giving credit on 
the faith of a letter of guaranty mast give no- 
tice within a reasonable time to the guarantor. 
— Oremer v. Higginson, Case No. 3,383; Dob- 
bins V. Bradley, Id. 3,944. 

Where the guarantor examines and approves 
the invoices for goods purchased, no notice of 
the acceptance of the guaranty is necessary. — 
Bleeker v. Hyde, Case No. 1,537. 

A guarantor Jield discharged by five days' de- 
lay in giving notice of a sis months' credit given 
upon a guaranty.— Dobbins v. Bradley, Case 
No. 3,944. 

Upon a guaranty for future advances it is the 
duty of the parties making the advances to give 
notice to the guarantor of Ms acceptance there- 
of, and his consent to act under the guaranty, 
and to make the advances; but this doctrine 
does not apply where the agreement to accept 
is cotemporaneous with the guaranty. — Wildes 
V. Savage, Case No. 17,Go3. 

It is not necessary that a further distinct no- 
tice should be given to the guarantor of the 
amount of the advances actually made, or the 
terms upon which they were made, after the 
transactions are complete. There are, how- 
ever, certain exceptions, as when the advances 
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are contingent, or there is a continuing guaran- 
ty.— Wildes v. Savage, Case No. 17,653. 

§ 3. Consideration. 

A guaranty made subsequent to the contract 
must be founded on a distinct consideration. — 
Bebee v. Moore, Case No. 1,202. 

A guaranty of payment, indorsed upon a ne- 
gotiable bond made before the security is de- 
livered, is supported by the same consideration 
which upholds the original contract.- Toppan 
V. Cleveland, C. & C. R. Co., Case No. 14,099. 

Where the guarantors of a note are the hold- 
ers, their guaranty will be considered a part of 
the transfer, and as importing a consideration. 
—How V. Kemball, Case No. 6,748. 



II. COUSTatJCTIOPf AND OPERATION. 

§ 4, Scope. 

A guaranty of paper of a certain person pay- 
able at a certain bank will not cover paper not 
made payable at such bank.— Dobbins v. Brad- 
ley, Case No. 3,944. 

A guaranty of the notes of a certain person 
cannot be applied as the guaranty of the joint 
notes of that person and another, given in re- 
newal of the notes of the former. — Russell v. 
Perkins, Case No. 12,160. 

A letter of credit to a particular firm is not 
binding if the purchase be made of other per- 
sons.— Bleeker V. Hyde, Case No. 1,537. 

But the guarantor is liable if the goods were 
purchased in his name, and he examined and 
approved the invoices.- Bleeker v. Hyde, Case 
No. 1,537. 

A certificate of railroad stock issued to a bank 
was taken by it as collateral security. On pay- 
ment of the loan, the cashier signed a blank 
transfer on the back of the certificate and de- 
livered it to the pledgor. Subsequently plain- 
tiff loaned money to said pledgor on the security 
of the certificate, which was found to be forged. 
Held, that the bank was liable for plaintiffs 
loss. — ^Matthews v. Massachusetts Nat. Bank, 
Case No. 9,286. 

§ 5. Revocatian. 

A letter requesting the addressee to furnish 
S. & H., who will reimburse the amount, "with 
any sum they may want so far as ?50,000," the 
writers holding themselves answerable, Iteld not 
to be an original undertaking, but a guaranty 
covering but one advance on partnership ac- 
count, and revoked by the dissolution of the 
partnership. — Cremer v. Higginson, Case No. 3,- 
383. 

§ 6. Negotiable instruments. 

A contract of guaranty indorsed on the note 
can only be enforced between the parties to it. — 
How V. Kemball, Case No. 6,748. 

Quaere, whether a guaranty running "to the 
bearer" of a negotiable note is negotiable. — 
Codman v. Vermont & C. R. Co., Case No. 2,935. 

HI. DISCHARGE OF GUARANTOR. 

§ 7. Change in principal contract. 

One guarantying advances to a partnership is 
discharged where the creditor divides the debt 
between the partners on dissolution, discharging 
the partnership account, without notice to the 
guarantor. — Cremer v. Higginson, Case No. 3,- 
383. 

§ 8. Failure to proceed against princi- 
^ pal. 

To recover upon a guaranty to pay any bal- 
ance that cannot be collected on a certain bond 
and mortgage, after due course of law, plaintiff 
must show that he has used reasonable dili- 
gence in resorting to every course of law neces- 
sary to reach the property of the obligor. — 
Dwight V. WUliams, Case No. 4,218. 
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§ 9, Notice .t)f default of principal. 

A guaranty of a certain anunal Qividend on 
corporate stock, indorsed tliereon, is a collateral 
uudertaldng; and a demand and notice mast be 
averred tind proved, or an excuse alleged, to 
charge the guarantor. — Hank v. 'Crittenden, 
Case No. 6,024. 

To charge a guarantor on his principal's fail- 
ure to deliver flour, a demand when due must 
be made, and a reasonable jiotice ol failure to 
deliver given.— Bebee v. Moore, Case 2^o. 1,202. 

If, after the credit has expired, and the 
amount become due under Ji guaranty, a demand 
be made upon the debtor, and there be a default 
of payment, notice thereof must be given to the 
guarantor witnla reasonable time; but a. de- 
mand is not necessary if the debtor be insolvent 
at tlie time when the debt "becomes due, and tlie 
credit has expired. — \\nides v. Savage, Case No. 
17,G53; Dunbar v. Brown, Id. 4,129. 

The same strictness is not required, in such 
a case, as is required to charge the indorser on 
a bill or promissory note.— Dunbar v. Brown, 
Case No. 4,129. 

In order to discharge the guarantor, there 
must not only be a want of such notice, but 
there must also be some loss or damage susr 
tained by him in consequence, and then there 
will be .a pro tanto aUowance.^^^ildes v. Sav- 
age, Case No. 17,653. 

A guarantor is entitled to Botice of the dis- 
honor of notes whose payment is guarantied, 
and notice must be averred in a declaration on 
the guaranty. — ^LcTvis v. Brewster, Case No, 
S,31S. 

Notice need not be given the guarantor where 
the payee js insolvent at the time the note be- 
comes due.— Ijewis v. Brewster, 'Case No. S,31& 

The .total Insolvency of the principal super- 
sedes the necessity of a demand of the princi- 
pal, and notice to the guaranrtor. — ^Hank v. Cijit- 
tenden, Case No. 6,024. 

IV. HEIMEDIES OF PARTIES. 

§ 10. Actions on guaranty liy creditor^— 
H.iglit of action. 

A holder of dishonored paper may sue the 
guarantor thereof without waiting the result of 
a suit against the principal dehtor. — ilemphis -v. 
Brown, Case No. 9,415. 

The creditor must first enforce his .remedies 
against the principal debtor ov show that any 
pursuit of Tiim would prove fruitless, before re- 
sorting to the guarantor.— Parker v. Culvertson, 
Case No. 10,732. 

§ XI. -^^ Pleading. 

A declaration on a j?naianty lield not demur- 
rable because it failed to allege steps taken to 
collect securities. — Benedict v. Maynard, Case 
No. 1,295. 

The seller of goods cannot recover npon a let- 
ter of guaranty under a count for money had 
and received, though the defendant obtained 
b3' credit irom the purchaser the value of the 
goods purchased thereunder. — ^Burns v. Semmes, 
Case No. 2,183. 

An averment jn a declaration on a guaranty 
of a certain annual "dividend or income" on 
corporate stock, that the company, within the 
time specified, "neither declared or paid any 
dividend or income whatever," held insuflficient. 
—Hank v. Crittenden, Case No. 6,024. 

Averment that notice was given to the guar- 
antor more than seven months after the note 
became due is bad on demurrer. — ^Lewis t. 
Brewster, Case No. 8,318. 

§ 12. ■■ — Damages. 

The measure of damages for breach of guar- 
anty of the "amount due" on a note is the value 
red.Cas.Dig.— 38 



of a judgment, if one had been obtained against 
the makers. — Head v. Green, Case No. 6,292. 

Where the makers were solvent, hut proved 
paj-ment, the measure is tlie fuU amount due 
on the note at the time of bringing suit, as stat- 
ed in the guaranty.-^Head -v. Green, Case No. 
6,292. 

§ 13. Remedy of -gnaxantor. 

A guarantor whose obligation has become ab- 
solute, and w^ho ^ays -the debt, cannot sue the 
original debtor in fhe name of the creditor, al- 
though he took an assignment from liim; other- 
wise, where the debt is assigned in considera- 
tion of the payment.— Brown v. Decatur, Case 
No. 2,001. 

GUARDIAN AND WARD. 

§ 1, Gtiardiansbip in general. § 2, Appointment — 

By rwill. § 3. i*roceedings lor jappointment. § 4, 

Custody and care of ^ward's person and estate. § 5, 
Sales and conveyances 'by guardian— In general. § 6, 

Under special act of legislature. § 7, Under 

order of court. § 8, Actions. S 9, Accounting and 
settlement. -^ 10, Foreign and ancillary guardian- 
ship. § 11, Liabilities xin guardiansbip bonds. 

See, also, "Infants," 

Administrator acting as guaidian of distributee 

see "Executors and Administrators," g 3G. 
Guardian iid litem, see "Infants," § 4. 
Guardianship of insane persons, see "Insane 

Persons," % 2. 

§ 1. Gnardiansliip in generaL 

The rights and duties of guardians are strict- 
ly local.— Powers v. Mortee, Case No. 11,362. 

Of the various kinds of guardians at common 
law, only one exists in Maryland, namely, the 
guardian by nature. Various kinds of guard- 
ianship considered and defined. — ^ilauro v. 
Kitchie, Case No. 9,312. 

§2. Apjpointmexi-f>-iBy -will. 

The iippointment of a guardian by will cannot 
be predicated upon words of implication which 
do not convey the powers essential to the office. 
— Gaines v. Spann, Case No. 5,178. 

The recognition, in a will made abroad, of tlie 
executors under a -will made here, as guardian?, 
will not amount to an appointment' of them by 
implication, where it does not appear that tes- 
tator had the domestic will before him when he 
executed the foreign will. — ^Gaines v. Spann, 
Case No. 5,178. 

§ 3. Proceedings for appointment. 

The court of common pleas in Ohio have the 
power to appoint guardians, and also guardians 
ad litem. — Sprague v. i<itherberry, Case No. 13.- 
251. 

Temporary .absence from the county does not 
affect the jurisdiction of the court to appoint a 
guardian. — Sprague v. Ditiierberxy, Case No. 
13,251. 

A notice of the appointment of a guardian by 
reading the order of the court held not suffi- 
cient under Act E. I. Dig. 1822, p. 246, § 3.— 
Hart v. Gray, Case No. 6,152. 

The appointment of a guardian of a nonresi- 
dent minor under a statute authorizing such 
appointment "after notice," etc., is void where 
the record does not affirmatively show that the 
notice was given. — Seaverns v. Gerlie, Case No. 
12,595. 

A guardian appointed before the infant ar- 
rives at 14 years of age continues until the in- 
fant Jirrives at full .age.— Smoot v.. Bell, Case 
No. 13,132. 

The authority of a guardian appointed by the 
orphans' court, under Act Md. 1798, continues 
until full age of the ward, and he cannot l>e re- 
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moved, except for refusal to give security. The 
ward cannot clioose another, at the age of 14. — 
Mauro v. Ritchie, Case No. 9,312. 

An order of the orphans' court that R. enter 
into bond as guardian of O. is not an appoint- 
ment to the office of guardian. — United States 
v. Litle, Case Xo. 15,608. 

§ 4. Custody and care of -ward's person 
and estate. 

In all cases where an infant is a ward of chan- 
cery, no act can be done affecting the person, 
property, or estate of the minor, unless under 
the direction, expressed or implied, of tlie chan- 
cery court itself. — ^In re Lindsley, Case No. 18,- 
308. 

A guardian who receives a negotiable note for 
a debt due his ward is liable for the amount of 
the debt, though the note has not been paid.— 
United States v. Bender, Case No, 14,567. 

A guardian is liable for waste, and entitled to 
credit for permanent improvements, and the 
education of the children. — ^Williams v. Barrett, 
Case No. 17,714, 

Where a guardian without bond assumes a 
debt to his ward, his heirs are not liable.— 
Alston V. ilunford. Case No. 267. 

A direction by a testator that his estate shall 
be held in trust for his daughter and her heirs, 
free from the control or disposal of any hus- 
band she might have, and exempt from his 
debts, contracts, or engagements, does not re- 
fer to the right of guardianship of the husband 
over the children after the death of the wife. — 
De Kraft v. Barney, Case No. 18,288. • 

A tenant by the curtesy, guardian for the re- 
mainder-man, cannot apply the ward's estate to 
remove an incumbrance. — ^Bourne v. Maybin, 
Case No. 1,700. 

The Virginia act concerning guardians, etc. (1 
Rev. Code, c. 108, g 12), and the act concerning 
wills, intestacy, and distribution (Id. c. 104, § 
60), construed in relation to the claim of a ward 
as to priority and the liability of heirs and 
devisees. — ^Black v. Scott, Case No. 1,464. 

§ 5. Sales and conveyances by guardian — 
In general. 

A guardian has power to convey land in trust 
to secure a debt due to the elegit creditor of his 
wards, and an exoneration of the lien created by 
the elegit.— Ronald v. Barkley, Case No. 12.0-31. 

A sale by the guardian of his ward's land is 
void as against the ward, or those claiming un- 
der him, unless it appears that the same w.is 
made at public auction, after due notice- Act 
Or. Dec. 16, 1853.— Hobart v. Upton, Case No. 
6,548. 

The guardian of the person and estate of an 
infant appointed by a probate court has inci- 
dental power to sell personal property of the 
ward.— Wallace v. Holmes, Case No. 17,100. 

A statute (Gen. St. JIass. c. 109, § 22) pro- 
viding that certain courts may authorize or re- 
quire a guardian to sell personal property and 
invest the proceeds does not take away the 
power of the guardian to sell without an order 
of court.— Wallace v. Holmes, Case No. 17,100. 

§ 6. ^— Under special act of legislature. 

The legislature may by special act authorize a 
guardian to sell real estate of a ward. — Ward v. 
New England Screw Co., Case No. 17,157. 

Under petition by a guardian to sell a ward's 
land to a town, "to erect a pest-house upon," 
leave was granted by special act to sell the land 
"for the said purpose," by deed which should 
vest in the purchaser all the right, title, and in- 
terest that the parent of the minor had in the 
estate. Held, that tlie guardian was authorized 
to sell the estate without conditions. — Ward t. 
New England Screw Co., Case No. 17,157. 



§ 7. — — TTnder order of court. 

The legislation of the state of Nebraska, as 
respects sales of real estate by guardians, con- 
sidered.— Miller V. Sullivan, Case No. 9,592. 

The court cannot decree the sale of tlie whole 
of the ward's real estate, under Act ild. 1798, 
c. 101, subc. 12, § 10.— In re Mount, Case No. 
9.885a. 

The coimty court acquires jurisdiction on the 
filing of the petition for the sale of the ward's 
lands (Laws Or. p. 738), and its judgment can- 
not be collaterally questioned for erroi-s in the 
proceedings, except as provided b.v statute. — 
Gager v. Henry, Case No. 5,172. 

A petition by a guardian for the sale of his 
ward's lands is in the nature of a proceeding in 
rem, and is not adverse to the next of kin, to 
whom notice is required to be given. — Gager v. 
Henry, Case No. 5,172, 

A guardian's sale was lield to have been made 
upon the original notice, though, upon the dSy 
named, it was adjourned for four weeks, where 
the statute forbade an adjournment for more 
than one week at a time. — Gager v. Henry, 
Case No. 5,172, 

A sale by a guardian, who was not regularly 
appointed, the proper notice not having been 
given, is not validated by a statute making valid 
all sales under orders of the probate court, 
where there have been "defects of form, or 
omissions, or errors." — Seaverns v. Gerke, Case 
No. 12,595. 

An order of a probate court, which is a court 
of record having jurisdiction of the matter, is 
conclusive that notice of the sale of infant's es- 
tate, as recited therein, was given, when ques- 
tioned in collateral preceedings. — Segee v. Thom- 
as, Case No. 12,633. 

A sale of land lying in the outer part of a 
town may be made in lump, and not in parcels, 
though a company had been formed to purchase 
the same in lump, which might prevent compe- 
tition in bidding. — Johns v. Slack, Case No. 
7,363. 

A guardian's sale, authorized by the proper 
court, is a "judicial sale," and cannot be ques- 
tioned collaterally for error in the adjouniment 
thereof.— Gager v. Henry, Case No. 5,172. 

The defect in the title of a person purchasing 
at a guardian's sale can be taken advantage of 
only by the cestuis que trust.— Flagg v. Mann, 
Case No, 4,847. 

Sufficiency of deed of sale of infant's estate 
under order of a court of probate in Connecti- 
cut.— Segee V. Thomas, Case No. 12,633. 

§ 8. Actions. 

A guardian may waive process, and enter his 
appearance for his wards.— Sprague v. Lither- 
berry. Case No. 13,251. 

Act R. I. 1822, § 10, requiring ser\-ice of no- 
tice on wards and their guardians, is repealed, 
— Mathewson v. Sprague, Case No. 9,278. 

§ 9. Accounting and settlement. 

The whole administration is subject to chal- 
lenge and examination upon ffiing the final ac- 
count.— Bourne V, Maybin, Case No, 1,700. 

A ward (in Mississippi) is not concluded by his 
guardian's annual account, filed and passed up- 
on, without notice by the probate court, during 
his infancy.— Bourne T. Maybin, Case No. 1,700. 

The Mississippi statute creates the relation 
of creditor and debtor between the ward and 
guardian on the latter's failure to account to 
the ward on his arriving at age. — ^Bourne v. 
Maybin, Case No. 1,700. 

A guardian who used the ward's estate as if 
it were his own, filing neither inventory nor ac- 
count, must pay interest on its value. — ^Bourne 
T. Maybin, Case No. 1,700. 



1189 (§ 9) GUAEDIAlJr Al^D WARD-HABEA8 COEPUS. 

[Fed. Cas. Disrest.] 



(§3) 1190 



The father, if guardian, must support his child 
if of sufficient ability, but it is ivithin the dis- 
cretion of the court to allow him compensation 
out of the estate. — ^Bourne v. Maybin, Case No. 
1,700. 

A guardian appointed in two jurisdictions, 
who has given separate bonds, is not bound to 
account in one jurisdiction for moneys receiv- 
ed m the other.— Smoot v. Bell, Case Ko. 13,132. 

A guardian in the District of Columbia is lia- 
ble to account for money of his ward received 
in Maryland for land sold in Maryland.— Unit- 
ed States V. Bender, Case No. 14,567. 

The pendency of the settlement of the guard- 
ian's accoimts does not preclude the ward from 
proving a claim in the probate court.— Bourne 
V. Maybin, Case No. 1,700. 

The decree of the Pennsylvania orphans' court 
settling a deceased guardian's account, the sub- 
sequent guardian of the infant being a party to 
the controversy, is conclusive.— Blount v. Dar- 
rach, Case No. 1,567. 

§ 10. Foreigji and ancillary gnardian- 
ship. 

A foreign guardian cannot sue in Connecticut 
as guardian either at law or in eauity.— Curtis 
V. Smith, Case No. 3,505. 



The authority conferred on a guardian in an- 
other state will give him no right to the minor's 
property in Louisiana which is already in the 
possession of a legal tutrix. — ^Powers v. Mortee, 
Case No. 11,362. 

A guardian appointed in one county (in Mary- 
land) held competent to give a valid receipt for 
the purchase money of land in another county. 
—Brooke v. Potowmack Co., Case No. 1,935. 

§11. liiabilities on gnardiansliip bonds. 

A guardian is liable upon his bond to pay over 
the money in his hands to a person appointed 
as his successor, though the latter has not given 
bond as guardian. — United States r. Nichols, 
Case No. 15,876. 

A guardian will be held liable on his bond for 
money received in another jurisdiction for the 
use of his ward.— United States v. NichoIIs, 
Case No. 15,875; Same v. Nichols, Id. 15,876. 

In an action on a guardian's bond, for failure 
to comply with an order of court, it is not nec- 
essary to set forth tfie facts justifying the 
granting of the order.- United States v. Nich- 
oIIs, Case No. 15,875. 

In debt on a guardian's bond defendant will 
not be allowed to show any facts to impeach 
the authority or jurisdiction of the court to take 
the bond.— United States t. Bender, Case No. 
14,567. 
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HABEAS CORPUS. 

§ 1, Nature of remedy. § 2, Grounds of issuing 
writ § 3, Jurisdiction. § 4, Procedure in general. 
§ 5, Application. § 6, Successive -writs. § 7, Service 
and return of writ. § 8, Certiorari as an auxiliary 
proceeding. § 9, Hearing and determination— Notice 

of proceedings. § 10, What questions may be 

examined. § U, Evidence. § 12, Granting or 

refusing discharge. § 13, Conflicts between civil and 
military authorities. § 14, Review. § 15, Extradition 
proceedings. §i6. Suspension of remedy. 

See, also, "De Homine Eeplegiando." 

Conflict of jurisdiction, see "Courts," §§ 114, 
115. 

To compel attendance of witness, see "Wit- 
nesses," § 5, 

§ 1. Nature of remedy. 

To ascertain the nature of the writ which 
the 'federal courts and judges are authorized 
to issue, reference must be made to the common 
law.— In re Keeler, Case No. 7,637. 

The history of the writ, under the judiciary 
acts and the force bill, as drawn from the ad- 
judicated cases, given and explained by Treat, 
J.— In re McDonald, Case No. 8,751. 

§ 2. Grounds o£ issuing; writ. 

The writ may be issued to inquire into the 
cause of commitment under a civil process, as 
well as in the case of a criminal process. — ^Ex 
parte Randolph, Case No. 11,558. 

The fact that the prisoner is retained for a 
time, either before or after sentence, in the 
county jail, does not, in either case, authorize 
a writ of habeas corpus.— Ex parte Geary, Case 
No. 5,293. 

The writ will not be granted after an uncon- 
ditional pardon to one not restrained of his lib- 
erty, although he refuse to accept the pardon. — 
In re Gallicot, Case No. 2,323. 



The federal district court, or the judge there- 
of, has jurisdiction to issue the writ and hear 
the case when petitioner is held under illegal 
restraint, without any formal or technical com- 
mitment—In re McDonald, Case No. 8,751. 

When a debtor is in the prison bounds, the 
court will not award a habeas corpus to dis- 
charge him on the ground that his creditor has 
refused to pay his daily allowance.— Wilson v. 
Marshal of District of Columbia, Case No. 17,- 
822. 

Courts will refuse the writ where no probable 
ground of relief is shown in the petition, or 
where it appears that petitioner is duly commit- 
ted for felony or treason plainly expressed in 
the warrant of commitment.— In re Winder. 
Case" No. 17,867. 

But where probable ground is shown that the 
party is in custody under or by color of the 
authority of the United States, and is impris- 
oned without just cause, and therefore has a 
right to be delivered, the writ of habeas corpus 
then becomes a writ of right, whidi may not 
be denied.— In re Winder, Case No. 17,867. • 

A prisoner committed for assault, with intent 
to kill, on the president of the United States, 
Jield not entitled to a writ of habeas corpus for 
the purpose of examining into his sanitv.— Unit- 
ed States V. Lawrence, Case No. 15,577. 

§ 3. Jurisdiction. 

Act 1789, § 14, cl. 1, does not authorize the 
federal courts to issue the writ unless it is nec- 
essary in aid of jurisdiction in a ease or pro- 
ceeding pending therein.— Ex parte Everts, Case 
No. 4,581. 

The case of a father claiming the custody of 
an infant child is not one in which the writ 
can issue, as ancillary to the exercise of juris- 
diction, under Act 1789, § 14.— Ex parte Everts. 
Case No. 4,581. 

Nor can the circuit "court take jurisdiction un- 
der § 11, although the father is a citizen of an- 
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other state, as the matter in dispute has no 
pecuniary value, and cannot be estimated in 
money.— Ex parte Everts, Case No. 4,581. 

The circuit courts and federal judges may ap- 
ply the writ to all cases which it would reach at 
common law, provided it is not Issued to any per- 
son in jail, unless confined under or by color of 
the authority of the United States.— Es: parte 
Des Koehers, Case Xo. 3,824. 

The federal courts may issue the writ in be- 
half of any one restrained of liberty in viola- 
tion of the constitution or treaties or laws of 
the United States.— Ex parte Bridges, Case Xo. 
1,862. 

An Indian is a "person," within the meaning 
of the habeas corpus act, and may sue out the 
writ in the federal courts, when deprived of his 
liberty under color of authority of the United 
States, or when in custody for violation of its 
constitution, laws, or treaties. — United States v. 
Crook, Case No. 14,891. 

The proviso in section 14 of the judiciary act 
restricts the issue of the writ only in eases of 
state prisoners. — Bennett v. Bennett, Case No. 
1,318. 

The federal courts have exclusive jurisdiction 
whenever the applicant is illegally restrained 
of his liberty under or by color of the author- 
ity of the United States, and a district judge 
mav issue the writ. — In re McDonald, Case No. 
8,751. 

Where the court which passed sentence had 
jurisdiction, its proceedings are not subject to 
review on habeas corpus. — Johnson v. United 
States, Case No. 7,418. 

A circuit judge has no jurisdiction to review, 
on habeas corpus, the judgment of the circuit 
court, on a conviction under a repealed statute. 
—In re Callicot, Case No. 2,323. 

The power to issue the writ may be exercised 
by the judge at chambers. — ^Bennett v. Bennett. 
Case No. 1,318. CONTRA, see Ex parte Bene- 
dict, Case No. 1,292. 

Act Aug. 23, 1812, empowering federal judges 
to issue habeas corpus in certain cases, applies 
only to subjects of foreign states. — Ex part« ilc- 
Cann, Case No. 8,670. 

A writ of habeas corpus from the circuit court 
for the Western district of Arkansas will run 
to the Indian Territory to inquire into the 
cause of imprisonment of a person convicted by 
an Indian court without jurisdiction. — ^Ex parte 
Kenyon, Case No. 7,720. 

§ 4:. ProeednTe in general. 

The proceedings in the federal courts are not 
governed by the local law, but by tlie common 
law.— Ex parte Kaine, Cases Nos. 7,597, 7,598. 

Under the common law a prisoner cannot trav- 
erse the returns of the writ, nor demand an is- 
sue on the legality of his commitment. — In re 
Kaine, Case No. 7,598. 

§ 5. Application. 

The writ is not granted of course without rea- 
sonable cause shown.— Ex parte Davis, Case 
No. 3,613. 

The writ is not grantable as of course, but will 
only issue upon a suflBLcient showing; and a re- 
fusal to issue the writ is justifiable if the court 
is satisfied that the petitioner would not be dis- 
charged upon a hearing after its return.— ^Ex par- 
te Yallandigham, Case No. 16,816. 

The writ should not be granted to a prisonei- 
whose commitment by a United States commis- 
sioner has been duly approved by the circuit court 
unless all the proceedings before the commission- 
er and the court are laid before the judge to 
whom the application is made. — In re Kaine, Case 
No. 7,597a. 

The writ will not be granted where the applica- 
tion is sworn to before a justice of the peace of 



another state, of whose official character there 
is no evidence. — ^In re Keeler, Case No. 7,637. 

The application must be supported by an affi- 
davit stating the circumstances under which tho 
prisoner is entitled to the benefit of the writ. — 
In re Keeler. Case No. 7,637. 

The petitioner must produce a copy of the war- 
rant of commitment, or an affidavit that tlie 
jailer refused to give a copy. — Harrison's Case. 
Case No. 6.131. 

§ 6. Snccessiire wri ts. 

A decision under one writ refusing the dis- 
charge of a prisoner is no bar to the issuing of 
other successive writs by any court or magistrate 
having jurisdiction. — Ex parte Kaine, Case No. 
7,597. 

One decision on habeas corpus is not final where 
a full trial was not had. — Ex parte Robinson, 
Case No. 11,935. 

The decision of a state court remanding tho 
prisoner on habeas corpus proceedings is no bar 
to the subsequent issue of the writ by a federal 
court, and a full investigation by it of the cause 
of detention. — In re Reynolds, Case No. 11,721. 

§ 7- Service and jcetnm o£ ■writ. 

A district judge allowing tlie writ at his cham- 
bers in term time of the circuit may make it re- 
turnable in the circuit court. — In re Kaine, Case 
No- 7,598. 

A sheriff having a so-called "writ of habeas 
corpus" under the Ohio statute of 1856, and hav- 
ing knowledge that the prisoner is in custody of 
an officer of the United States under legal pro- 
cess, is under no obligation to attempt to serve 
the writ.— Ex parte Sifford, Case No. 12,848. 

Where the service of the writ was prevented 
by force, it was ordered to be placed on the files 
of the court to be served when and where prac- 
ticable.— In re Winder, Case No. 17,867. 

Under 2 Rev. St. N. Y, 566, § 32, a return to 
the writ issued by a state judge need not be veri- 
fied by oath when made by an officer of the 
United States army. — ^In re NeUl, Case No. 10,- 
089. 

Where the "return to a writ of habeas corpus 
is evasive and insufficient, the person to whom it 
is addressed, if present in court, will be commit- 
ted until he produce the prisoners, or be other- 
wise discharged. — United States v. Davis, Case 
No. 14.926. 

An attachment is not necessary where the party 
has not made a true return, if he is present in 
court; but an order may issue directing him im- 
mediately to answer interrogatories. — United 
States V. Green, Case No. 15,256. 

An attachment for not returning a writ of 
habeas corpus at the appointed time will not be 
issued until three davs have expired afteu the 
service of the writ.— United States v. Bollman, 
Case No. 14.622. 

A person who makes a false and evasive re- 
turn, though he cannot produce the relator^ is in 
contempt. — United States v. Williamson, Case 
No. 16,725. 

§ 8. Certioraxi as an ansiliary proceed- 
ing. 

A certiorari will be issued on request of the 
prisoner to the committing magistrate to certify 
the proceedings.— Ex parte Bennett, Case No. 1,- 
311. 

Where a prisoner committed by a United States 
commissioner is brought up on habeas^ corpus, 
the circuit court may issue a writ of certiorari to 
the commissioner to bring up the proceedings had 
before him. — In re ilax'tin. Case No. 9,151. 

§ 9. Hearing and determination — ^Notice 
of proceedings. 

Where the return shows tliat petitioner is held 
under a commitment, regular on its face, of a 
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competent stixte court, but petitioner alleges that 
he is reallv held for an act done under authority 
of the United States, the court will adjourn the 
hearing, and give notice to the county attorney. — 
rnited States v. Jailer» Case No. 15,463. 

Notice to those who represent' the state, as re- 
quired by the local authorities, is not essential. 
— Kainsey v. Jailer of Warren County, Case No. 
11,547. 

§ 10. WTiat questions may. be esaan- 

ined. 

The court has jurisdiction to inquire into the, 
legality of the imprisonment of a person held un- 
der its own sentence.— In re Greathouse, Case No. 
5,741- 

On habeas corpus the court has the power to 
review its former judgment so far as to deter- 
mine whether it exceeded its powers in passiiig 
such judgment.— Ex parte Joyce, Case No. 7,556. 

Where the averments in an indictment-gave the 
district court jurisdiction, and a trial, verdict, 
sentence, and imprisonment followed, error in the 
proceedings cannot be reviewed in the circuit 
court by habeas corpus.— Ex parte Parks, Case 
No. 10,764. 

An erroneous decision of a court having juris- 
diction of the offense, and of the person indicted, 
cannot be re-examined on habeas corpus. — ^Ex 
parte Shaffenburg, Case No. 12,696. 

A former conviction and a statute of limita- 
tions, being matters of defense, and not affect- 
ing the jurisdiction, cannot be inquired into.— In 
re Bogart, Case No. 1.596. 

Where proceedings imder which a persoa is 
held for trial by a commissioner are brought be- 
fore the court for review by habeas corpus and 
certiorari, the court will examine the evidence 
before the commissioner, and will do what he 
ought to have done.- In re Van Campen, Case 
No. 16.835. 

The court may go behind the finding of a com- 
mitting magistrate, and by certiorari examine the 
evidence taken before him; and may examine the 
magistrate as to evidence given and not reduced 
to writing, — ^In. re Martin, Case No. 9,151. 

The court will only inquire whether the war- 
rant of commitment states a sufl&cient probable 
cause to believe that the prisoner has commit- 
ted the offense stated. — United States v. Bates, 
Case No. 14,544. 

The court may look into the testimony upon 
which the commitment of the prisoner was made. 
-United States v. Bates, Case No. 14,544. 

On habeas corpus the court will- inquire- wheth- 
er the capias was rightfully issued, and this in- 
volves the sufficiency of the affidavit.— Nelson v. 
Cutter, Case No. 10,104. 

Wliether, in a proceeding before a commission- 
er for release on habeas corpus, an indictment 
xtnder which petitioner is held can be examined, 
quiere. — In re Clark, Case No. 2,797, 

Where the officer had jurisdiction of the pro- 
cess, and assumed to take proof upon the issuing 
of the same, his decision as to its sufficiency is 
not subject to review. — ^In re Veremaitre, Case 
No. 16.915. 

Where the return to a writ issued by the state 
court that the prisoner is held as a deserter from 
the army is traversed, the court may inquire into 
the truth of the facts alleged, and may discharge 
the prisoner if it appear that he is illegally held. 
— In re Reynolds, Case No. 11,721, 

On writ of habeas corpus for persons, indicted 
for kidnapping, they may go behind the indict- 
ment to show identity of the parties, and that 
they were indicted for acts done under a requisi- 
tion of a state governor in extradition proceed- 
ings; but they cannot show that the indictment 
on which the requisition was issued was improp- 



erly procured. — ^United States v. McClay, Case 
No. 15,660. 

A return to a writ issued under the judiciary^ 
act of 1789, showing an imprisonment under pro- 
cess legal and valid on its face, precludes fur- 
ther inquiry. But where the writ is issued un- 
der Act March 2, 1833, the court may inquire 
whether the imprisonment is in fact for an act 
done or omitted under the authority of the Unit- 
ed State^.— Ex pai-te Sifford,. Case No. 12.848. 

§ 11. ~ — Evidence. 

A proceeding by writ of habeas corpus is not 
a criminal proceeding, but is a civil action, with- 
in act July "2, 1864, and the prisoner mav testify 
in his ov,-n behalf.— In re Reynolds, Case No. 11,- 
721. 

§ 12. Granting or refusing discharge.. 

A convict sentenced in court by a judge de 
facto, acting under color of office, though not de 
jure, and detained in custody, in pursuance of iis 
sentence, cannot be properly discharged upoa ha- 
beas corpus.— Griffin's Case, Case No. 5,815. 

Where a writ of replevin from a federal 
court was fraudulently obtained with the pur- 
pose of carrying off property, and the party is 
indicted for larceny therein, the federal court 
will not discharge him on habeas corpus. — Ex 
parte Thompson, Case No, 13,934. 

Proceedings on habeas corpus in a federal 
I court will be quashed where it appears that the 
, prisoner is confined upon a regular charge and 
} commitment, after' examination duly had by a 
, court of eomjjetent jurisdiction, for a criminal 
* offense exclusively cognizable in -the state comt, 
and that the prisoner is not restrained of his 
1 liberty without due process of law,— In re Tay- 
lor, Case No. 13,774. 

Where it appears that at least two offenses, 
in an indictment containing four counts, were 
well joined, and the petitioner, whio pjeaded 
guilty, was sentenced to two years' imprison- 
ment on each count, he will not be discharged on 
habeas corpus before the expiration of four 
years, on the ground ,that the court had no au- 
thority to render cumulative judgments. — Ex 
parte Peters, Case No. 11,027. 

Where a discharge is asked on the ground 
that the indictment did not aver an offense 
against the United States in the district in 
which an indictment was found, the- indictment 
will be sustained unless so defective that it 
would be the duty of the couiit before which it 
was presented to refuse to take action on it, — 
In. re Clark; Case No. 2,797. 

If commitment be informal or insufficient, 
prisoner will be discharged on- habeas corpus, 
but he will be recommitted in proper form, if 
there be sufficient cause. — Ex parte Bennett, 
Case No. 1,311. 

A nonresident, arrested for an act wirich would 
subject a resident to prosecution under a law 
which is unconstitutional in some of its provi- 
sions in regard to nonresidents, is not entitled 
to discharge on habeas corpus: — Ex- partfr Touch- 
man, Case No. 14,108. 

A person surrendered by his bail, and prayed 
in custody, but not charged in execution, may 
be discharged upon habeas corpus. — Ex parte 
Burford, Case No. 2,149. 

A debtor discharged under the insolvent act 
and arrested for a debt accruing before his dis- 
charge may be discharged upon habeas corpus. — 
Ex parte Keardon, Case No. 11,6151 

Where the prisoner is beyond the jurisdiction, 
and an order for his discharge on habeas corpus 
would be ineffectual, it should not be granted. — 
Ex parte Benedict, Case No. 1,292, 

One confined for an act done or omitted in 
pursuance of a law. of the United States, or of 
process from a federal court or judge, is en-titled 
to discharge, whether held under state or fed- 
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oral process. Act March 2, 1S33, § 7.-— United 
States V. Jailer, Case No. 15,463; Ex parte 
Turner, Id. 14,24G. 

Upon a habeas corpus to restore an infant to 
the custody of her parent, defendant will not be 
discharged simply because he declares that the 
infant is not in his power, possession, control, 
or custody, if the conscience of the court is not 
satisfied that all the material facts are fully dis- 
closed in the return. — United States v. Green, 
Case No. 15,256. 

After a person has been adjudged in contempt 
for a false return to a writ directing the produc- 
tion of certain abducted slaves, the proceedings 
will not be quashed upon +he statement of one 
of the slaves that she was not abducted by, and 
is not under the control of, defendant, where she 
is not brought before the court to make the state- 
ment. — United States y. Williamson, Case No. 
16.T26. 

§ 13. Conflicts ■betxreen. civil and mili- 
tary autliorities. 

A state court has no jurisdiction on habeas 
corpus to discharge a soldier or sailor held under 
a United States law. — ^In re Veremaitre, Case 
No. 1U,935. 

A state court or officer cannot release a soldier 
on habeas corpus when held to service under a 
claim as an enlisted soldier, under the authority 
of the United States. — In re Neill, Case No. 10,- 
0S9. 

The validity of an enlistment into the military 
service may be inquired into on habeas corpus 
by a federal judge. — Schmeider v. Barney, Case 
No. 12,462. 

The federal courts have jurisdiction on habeas 
corpus to discharge a minor imlawfully enlisted, 
notwithstanding the power given to the secre- 
tary of war by Acts Feb. 24, 1864. § 20, and 
Julv 4, 1864, § 5.— In re McDonald, Case No. 
8,752. 

The question of the right of exemption from 
service may be considered on habeas corpus 
notwithstanding adverse decision of military com- 
mission. — Antrim's Case, Case No. 495. 

The wife of an enlisted man may prosecute 'the 
writ to inquire into the regularity of the enlist- 
ment. — In re Ferrens, Case No. 4,746. 

A person illegally conscripted into the federal 
army may be discharged on habeas corpus. — 
Stingle's Case, Case No. 13,458. 

The district court may release on habeas cor- 
pus a prisoner sentenced by a military commis- 
sion under the reconstruction acts to a longer 
term of imprisonment than provided by the law 
of the state.— Ex parte Hewitt, Case No. 6,442. 

On habeas corpus to discharge an alleged mi- 
nor, who swore on his enlistment that he was 
over 21, evidence may be given as to whether 
he understood what he was swearing to. — In re 
Stokes, Case No. 13,474. 

The marshal's statement on return of the writ 
that he had disobeyed it, and deported the pris- 
oner in accordance with instructions from the 
secretary of war, is a sufficient return. — Ex 
parte Benedict, Case No. 1,292. 

An order from a subordinate in the war de- 
partment, directing a marshal not to produce a 
person in his custody on habeas corpus, held no 
justification for his disobedience. — Ex parte 
Field, Case No. 4,761. 

A jailer who acted as mere servant of the 
marshal in disobeying the writ held not punish- 
able.— E^ parte Field, Case No. 4,761. 

The court refused to take further action where 
a military officer made return to the writ that 
he declined to obey it at the present time under 
orders from his superior, which were produced 
in court. — ^Ex parte McQuillon, Case No. 8,924. 



The civil courts have no jurisdiction, upon ap- 
plication for writ of habeas corpus, to determine 
whether a military commission by which the 
prisoner was tried was legally constituted, and 
had jurisdiction of the case. — ^Ex parte Vallan- 
digham, Case No. 16,816. 

The commander of a military department, even 
in a locality where martial law is not in force, 
may arrest citizens for mischievous acts of dis- 
loyalty impeding or endangering military opera- 
tions, and the courts have no authority by writ 
of habeas corpus to inquire into the necessity of 
such action. — ^Bx parte Vallandigham, Case No. 
16,810. 

The only questions to be determined where it 
appears on the return that petitioner is held 
for trial by naval court-martial are whether the 
court has jurisdiction and is proceeding regular- 
ly. — In re Bogart, Case No. 1,596. 

A prisoner under charges for trial by court- 
martial will be discharged on habeas corpus 
where such charges are found wholly insulQcient 
to show jurisdiction. — Ex parte Henderson, Case 
No. 6,349. 

Where the identity of the prisoner arrested as 
a deserter is established on a traverse to a re- 
turn that he was a regularly enlisted soldier, he 
will be remanded.— In re Hamilton, Case No. 
5,976. 

§14. Iteviexp". 

An appeal to the supreme court will not lie 
from a judgment of a district judge releasing, 
under Act ilarch 2, 1833, on habeas corpus, a 
prisoner confined by a state court for an act 
done in pursuance of process of a federal court. 
— United States v. Harris, Case No. 15,313. 

An appeal to tlie circuit court will be allowed 
from a decision of the district judge discharging 
on habeatj corpus a prisoner held under an ille- 
gal sentence of the district court. — Ex parte 
Joyce, Case No. 7,556. 

A defense to an application for the writ not 
made before the district court is not available 
on appeal to the circuit court. — Seavey v. Sey- 
mour, Case No. 12,596. 

§ 15. Extradition proceedings. 

The courts of a state through which a priso- 
ner is being carried to the place of the crime, 
after regular extradition proceedings in another 
state, have no power to release him on habeas 
corpus. — In re Burke, Case No. 2,158. 

The federal courts have jurisdiction to dis- 
charge on habeas corpus a person wrongfully 
arrested by direction of a state executive for 
rendition to- another state. — ^Ex parte Smith, 
Case No. 12,968. 

The writ will not issue out of the federal court 
to inquire into the detention of a person ar- 
rested in one state, charged with a crime com- 
mitted in another state, to await the requisition 
of the governor of the latter state, and the is- 
suance of a warrant of extradition. — ^In re Hoyle, 
Case No. 6,803. 

Habeas corpus will not issue from a federal 
court to release one held for trial in a state court, 
either on the ground that he was illegally seized 
in another state, or that he was charged with 
a different crime than that for which he was 
extradited. — United States t. Johnson, Case No. 
15,487. 

The circuit court may, on a writ of habeas 
corpus, in conjunction with a writ of certiorari, 
revise the action of a commissioner committing 
a fugitive from justice for surrender under an 
extradition treaty with a foreign country. — In re 
Henrieh, Case No. 6,369. 

A state judge, on proper affidavit, may issue a 
writ of habeas corpus and inquire into the cause 
of detention of a person in possession of an- 
other under a claim as a fugitive from labor 
from another state. — ^Norris v. Newton, Case No. 
30,307. 
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When it appears, by tlie return to the habeas render and the refusal of a discharge on habeas 



corpus, that the alleged fugitives from labor are 
in the legal custody of the master, and the facts 
of the return are not denied, there is an end 
to the jurisdiction of the state judge. — Norris v. 
l^ewton, Case No. 10,307. 

\\'Tiere the return to the writ is denied, the 
master must prove that his custody is legal, or 
the state court may release them. — ^Norris. v. 
^'ewton, Case No. 10,307. 

But the master may subsequently arrest them, 
and prove tliem to be his slaves. — ^Norris v. 
Xewton, Case No. 10,307. 

An error in a certificate under the fugitive 
■slave law, by which it appears that the adjudi- 
cation was made without evidence, may be cor- 
rected on habeas corpus.— Ex parte Davis, Case 
Xo. 3,613. 

Decisions on questions as to evidence . made 
by the commissioner on extradition proceedings 
cannot be reviewed on habeas corpus pending 
such proceedings. — ^In re SlacDonnell, Case No. 
8,771. 

On habeas corpus in a federal court, sued out 
by a prisoner held under a warrant of the gov- 
ernor as a fugitive from justice, it is not neces- 
sary that notice of the proceedings be given the 
attorney general of the state.— In re Leary, 
Case No. 8,162. 

In the case of a person held in custody under 
commitment by a commissioner for surrender 
Tinder a treaty of extradition, writs of habeas 
corpus and certiorari may both be issued. — ^In re 
Stupp, Case No. 13,563. 

On the return to such writs the court has no 
power to revise the decision of the commissioner 
on the question of fact as to the criminalitj^ of 
the accused. — ^In re Stupp, Case No. 13,563. 

The court can only consider the question 
whether the commissioner had jurisdiction, and 
whether there was legal evidence before him 
tending to prove the accusation. The court has 
■no right to inquire into the sufficiency of such 
evidence as is competent. — ^Ex parte Van Aer- 
nam, Case No. 16,824; In re Stupp. Id. 13,363; 
In re Kaine, Id. 7,598; In re MacDonnell, Id. 
8,772. CONTRA, see In re Henrich, Case No. 
6,369. 

On habeas corpus, the court or judge does not 
sit as an appellate tribunal to review the pro- 
ceedings which have taken place before the com- 
missioner, as upon allegation of error. — ^In re 
MacDonnell, Case No. 8,772. 

Error of the commissioner in the reception of 
•evidence is no ground of discharge on habeas 
corpus. — ^In re MacDonnell, Case No. 8,772. 

The prisoner may show on the face of the pro- 
ceedings or aliunde the incompetency of the 
committing magistrate to grant the writ, or that 
the subject-matter was not brought within his 
jurisdiction. — In re Kaine, Case No. 7,598. 

On habeas corpus the question of the identity 
of the prisoner with the person named in the 
warrant is always open.-^In re I^eary, Case No. 
8,162. 

The testimony of a detective that he was pres- 
ent at the session of the grand jury at which 
J. was indicted, and that the said J. there re- 
ferred to was the prisoner, is sufficient proof of 
identity.— In re Leary, Case No. 8,162. 

No appeal lies from the decision of the circuit 
court on a habeas corpus in an extradition case. 
—In re Henrich, Case No. 6,369. 

Under the extradition treaty of 1874 with Bel- 
gium it is no ground of discharge of the alleged 
fugitive on habeas corpus that the warrant of 
arrest was issued by the proper judicial officer, 
instead of by the president.— Ex parte Van Ho- 
ven, Case No. 16,859. 

The president may lawfully decline to surren- 
der the accused, after his commitment for sur- 



corpus, on the ground that the case is not within 
the treaty, or for insufficiency of the evidence. — 
In re Stupp, Case No. 13,563. 

§ 16. Suspension of remedy. 

The president has no power, under the consti- 
tution, to suspend the writ of habeas corpus. 
Such power is vested solely in congress, and 
the writ can be suspended only as authorized by 
congress. — ^Ex parte Merryman, Case No. 9,487; 
McCall V. McDowell, Id. 8,673; Ex part6 Bene- 
dict, Id. 1,292. 

The proclamation of September 24, 1862, so 
far as it attempts to suspend the writ is void 
as not authorized by congress.— ilcOall v. Mc- 
Dowell, Case No. 8,673. 

Congress is the exclusive judge of "when, in 
cases of rebellion or invasion," the public service 
requires suspension of habeas corpus. It may 
suspend it generally, or in particular cases, or 
may commit the matter, within proper limits, to 
the judgment of the president. — ^ilcCall v. Mc- 
Dowell, Case No. 8,673. 

An arbitrary arrest of a civilian by the com- 
mander of a department, of his own will and 
judgment, as necessary to preserve the peace, 
is not justified by the act of March 3, 1863, au- 
thorizing the president to suspend the writ of 
habeas corpus, as specified, and the president's 
proclamation thereunder of September 15, 1863; 
nor by the act of May 11, 1866.— McCall v. Mc- 
Dowell, Case No. 8,673. 

As to the intent of the proclamation of the 
president of Sept. 15, 1803, suspending the priv- 
ilege of the writ, see In re Pagan, Case No. 4,- 
604. 

Such proclamation was authorized by Act 
March 3, 1863.— In re Fagan, Case No. 4,604. 

Such proclamation suspended all proceedings 
pending upon -writs served prior to its date. — ^In 
re Dunn, Case No. 4,171; In re Fagan, Id. 4,- 
604. 

A writ of habeas corpus was issued just prior 
to the suspension of such writ as a military 
necessity by the president, and the marshal was 
directed by the president not to execute the 
same. The court unanimously protested against 
the action of the military authorities. — ^United 
States V. Porter, Case No, 16,074a. 



HANDWRITING, 

Comparison, see "Evidence," § 78. 

HARMLESS ERROR. 

In civil actions, see "Appeal and Error," § 35. 



HEALTH. 

See "Food." 

Representations as to health, see 
§ 63. 

HEARING. 



'Insurance," 



By arbitrators, see "Arbitration and Award," 

CO 

In admiralty, see "Admiralty," §§ 97-100, 102; 

"Collision,'^ § 156; "Salvage," § 66. 
In equity, see "Copyrights," § 49; "Equity," §§ 

99, 116. 
Of application for injunction, see "Injunction," 

§20. 
Of exceptions to master's report, see "Equity," 

% 116. 
Of motion for new trial, see "Criminal Law," 

§ 102. 
Of prize proceedings, see "War," § 66. 
Of proceedings to establish or confirm grant, see 

"Public Lands," § 90. 
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or writ of error, see "Appeal aud Error, 

§ 2<j. 

Oil appeal in admiralty, see "Admiralty," S 122 

in bankruptcy, see "Banlvruptey," § 693. 

On motion, see "Motions," § 2. 

for new tritU, see "New Trial," § 23. 



HEARSAY EVIDENCE. 

In civil actions, see "Evidence," § 42. 

In criminal prosecutions, see "Criminal Law," §§ 

HEIRS. 

See "Descent and Distribution." 



HEARSAY EVIDENCE— HOMESTEAD. (§ 2) 1200 

[Fed. Ca». Digrest.] 

and unguarded cellar extending into tlie high- 
way.— Nichols V. Brunswick, Case No. 10,238. 

The town must have so much of its roads 
ptissable as not to delay travelers, or endanger 
them in getting: by, at places not verv remote or 
very inconvenient.— Hull v. Richmond, Case No. 
0,801. 

§ 5. Actions. 

•Notice to town to pay damages for neglect 
in repairing highway, under the Rhode Island 
statute, before bringing suit, lidd not applicable 
to claims ex delicto.— Hull v. Richmond, Case 
No. 6,861. 



HIGH SEAS. 

Jurisdiction of crimes, see "Criminal Law," §§ 

10, 11. 
Venue of crimes committed on, see "Criminal 

Law," § 23. 

HIGHWAYS. 

§ 1, Establishing and laying out. § 2, Repair. § 3, 
Officers. § 4, Liability for injuries. § 5, Actions. 
§ 6, Offenses and criminal prosecutions, 

See, also, "Bridges"; "Municipal Corporations," 

SS 22, 23. 25; "Navigable Waters." 
Dedication of, see "Dedication," § 3. 

§ 1. Establisliing and laying out. 

I'se of a road for more than 20 yeai-s is evi- 
dence of its being a public highway. — Hull v. 
Riclunond, Case No. 6,861. 

The road fronx Georgetown, D. C, to Little 
Falls bridge, held not a public highway, because 
the location thereof was not recorded among 
the public records.—United Staies v. Emerv, 
Case No. 15,052. 

Special acts for the laying out of a highway 
are to be construed in conformity to the general 
highway acts, unless words are used showing 
that the fee of the laud taken is intended to 
pass.— United States v. Hai-ris, Case No. 15,S15. 

The use of a certain highway from 40 to 60 
years raises a presumption that it was legally 
laid out as used.— Hicks v. Fish, Case No. 
6,459. 

The highway, as laid out, must have a cer- 
tainty of limits and direction. A dia-eetion that 
it shall run from a certain point, "as i't may be 
found the most convenient wav," is insufficient, 
—Hicks V. Fish, Case No. 6,459. 

§ 2, Repair. 

The Georgetown Bridge Company licU bound 
to keep in repair the road leading from George- 
town to the Little Falls bridge.— United States 
V. Georgetown Bridge Co., Case No. 15,202. 

§ 3. Officers. 

A road officer in Virginia who has not been 
notified of his appointment is not liable for the 
penalty under Act Va. Jan. 5. 1786.— United 
States V. Custis, Case No. 14,909. 

§ 4. Xoability for injuries. 

Town held not liable where plaintiff was in- 
jured by a signboard, on an awning over the 
sidewalk, struck by a passing vehicle, and falling 
on him.— Morrill v. Portland, Case No. 9,470. 

Where a town is liable, under the statute, for 
a want of repair, and an injury is caused by 
the united effect of a want of repair and some 
other cause, the town is not liable. — Merrill v. 
Portland, Case No. 9,470. 

A town hcU liable for injuries to the occupants 
of a vehicle who were thrown into an uncovered 



Damages for injury from defetft in a highwav 
will not be aggravated where the road existed 
for many years in the condition complained of. 
and had never before been the subject of cora- 
plaint.— Hull v. Richmond, Case No. 6,861. 

§ 6, 0£ense& and criminal prosecutions. 

There is no public road in ilaryland the ob- 
struction of which may be punished bv a crim- 
inal prosecution. uulc.-?s it bo properlv laid out 
and recorded.— United States v. Schwartz, Case 
No. 16,237. 

On an indictment for obstructing a public high- 
way the legality of the highway must be estab- 
lished by the public records of the court.— Unit- 
ed States V. Tucker, Case No. 16,543a. 

HOLDING OVER. 

See "Landlord and Tenant," § 3. 

HOLIDAYS. 

See, also, "Sunday." 

§ 1. Judicial proceedings, 

A federal court may be held on a dav appoint- 
ed by the president of the United Sta-tes and 
the governor of the state as a day of thanksgiv- 
ing.— In re McGlynn, Case No. 8.804. 

HOLOGRAPHIC WILLS. 

See "Wills," § 9. 



HOMESTEAD. 

5 1, Statutory provisions. § 2, Persons entitled to 
homestead, § 3, Acauisition and establishment. § 4, 
Property constituting homestead, § 5, Liabilities en- 
forceable against homestead. § 6, Transfer or in- 
cumbrance o£ homestead. § 7, Abandonment and 
■waiver. § 8, Protection and enforcement of rights. 

See, also, "Exemptions." 

Exemptions under bankruptcv laws, see "Bank- 
ruptcy," §§ 526-528. 
In public lands, see "Public Lands," § 23. 

§ 1. Statutory provisions. 

As to a reconstructed state, held, tha-t con- 
stitutional provisions for homestead exemptions 
took effect from the date of ratification by the 
people, though the state was not admitted to rep- 
resentation in congress until later.- In re Dcck- 
ert. Case No. 3,72S. 

§ 2. Persons entitled to lioxuestead. 

One need not have either wife or child, to 
constitute a head of a family. — In re Cobb, Case 
No. 2,920. 

A person, in Georgia, who keeps a rented 
house, with hired servants, and makes his home 
therein with a widow, whom he has educated, 
and regards as his adopted daughter, though not 
legally adopted, is entitled to a homestead ex- 
emption, as the head of a family, but is not en- 
titled to additional land for the children of such 
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widow, forming part of his housebold. — ^In re 
Taylor, Gase No. 13,775. 

An Tiniuarried' man, having orphan children 
hound to him under tlie apprentice laws of 
Texas, and conducting a household with hired 
servants, is not entitled to a homestead as the 
head of a family.— In re Summers, Case No. 
13,604. * 

A widow having charge of household and do- 
mestic affairs in the home of her brother, and 
making it her home, is a part of his family. — 
Bailey v. Comings, Case- No. 733. 

The adoption by an unmarried person of an- 
other's child, and' keeping servants and- a house- 
hold, does not make him the head of a family, 
entitled ito homestead exemptions under the South 
Carolina statutes.— In re Lambson, Case No. 
8,029. 

A family engaged to live- in a farm house with 
the owner, and work the farm on shares, sub- 
ject to his management and control; is not a 
part of his family. — Bailey v. Comings, Case No. 
733. 

An unmarried man, living in one town, and 
supporting his mother and unmarried' sister, who 
board witli a married sister, in another town, 
is not entitled to the exemptions allowed in 
Georgia to the head of a family. — Jones r. 
Gray, Case No. 7,463. 

§ 3. Acgmsition and esta'blisliinent. 

Occupation by wife and family is- equivalent 
to occupation by husband. — Bartholomew v. 
West, Case No. 1,071. 

The fact that the debtor is insolveu't will not 

prevent a declaration of homestead under the 

California homestead act. Case No. 6,361 re- 
versed. — In re Henkel, Case No. 6,362. 

§ 4. Property consti-fcTi-fciiig homestead. 

Defendant Mil entitled to have set apart un- 
incumbered property on which part of his family 
resides, within tthe limit of the exemption, rather 
than a. much larger estate subject to an in- 
cumbrance to nearly its value. — Jlanufacturers' 
& Farmers' Bank v. .Bayless, Case No^ 9,C60. 

The wife has no separate rights in a home- 
stead purchased in fraud of creditors. — In re 
Boothroyd, Case No. 1,653. 

Where a leasehold is not susceptible of divi- 
sion, the debtor may retain $1,000 out of its 
proceeds, under laws of Missouri in force in 
1864.— In re Beclierford, Case No. 1,209. 

Where a person has acquired a right to a 
rural homestead under the Texas laws, the sitb- 
sequent extension of the- limits of a city, so as 
to embrace a part thereof, does not affect such 
right. — In re Young, Case No. 18,149. 

In Texas a homestead may embrace any num- 
ber of city or town lots, designated and* used as 
a homestead, and not exceeding in the aggregate 
$5,000 m. yalue, irrespective of improvements 
thereon, whether remote from or contiguous to 
each other. — Thebo v. Cain, Case No; 13,875. 

Head of family need not be sole owner of fee; 
it is sufficient thai he has an. interest subject 
to execution sale. Neb. Code, § 525. — ^Bartholo- 
mew V. West, Case No. 1,071. 

In Nevada the interest of a. tenant in common 
in the dwelling house and land occupied by him 
as a homestead, not exceeding $5,000, is exempt. 
— ^In re Swearinger, Case No. 13,683. 

There can be no homestead carved out of land 
held- by parties as partners. — Commercial & 
Savings Bank v. Corbett, Case No. 3,058. 

Construction of Florida constitution reserving 
a homesteatl to the head of a family, in its ap- 
plication to one who operated a mill upon his 
farm. — Greeley v. Scott, Case No. 5,746. 

"Lot," as used in the Illinois homestead law, 
will be construed as confined to a 40-acre tract, 



according to governmental survey, upon which 
the debtor's residence is situated. — ^Kerc v. South 
Park Com'rs, Case No. 7,733. 

If there is a dwelling house and a store upon 
the same lot. the former may be set off as a 
homestead; but a building will not be divided 
and homestead assigned in pant of it. — In re 
Lammer, Case No. S,031. 

Homestead exemption in Wisconsin does not 
extend to a business block used as a dwelling. 
— In re Lammer, Case No. 8,031. 

Under Const. Kan. art 15, § 9, tlie whole house 
occupied as a home by the bankrupt is exempt, 
though a portion of it is used, and was con- 
structed, with a view to be used, for a brewery.— 
In re Tertelling,. Case No- 13,842. 

§ 5. Ziiabili-ties enforceable against home- 
stead. 

Under the homestead laws an exemption of 
land cannot be allowed as against debts con- 
tracted before its acquisition. — In re Diierson, 
Case No. 4,117; In re Shipman. Id. 12,791; In 
re WyUie, Id. 18,112. 

A homestead exemption established by law 
cannot affect antecedent liens. — Townsend Sav. 
Bank v. Epping, Case No. 14,120. 

A mortgage given and recorded before the 
filing of the declaration in writing required by 
law is superior to the homestead claim. — Com- 
mercial & Savings Bank .v. Corbett, Case No. 
3,058. 

The cestui que trust under a trust deed to 
secure present loans and future advances will 
be protected, as to such advances, against the 
claims of the borrower, who has declared the 
land a homestead, and has subsequently ob- 
tained such advances, and fraudulently conceal- 
ed his declaration of homestead. — ^In re Haake. 
Case No. 5,883. 

The action and judgment upon a bond given 
to relieve property from seizure for violation of 
the revenue laws must he considered as a civil 
proceedmg, and the sureties upon the bond' are 
entitled to th& homestead exemptions given by 
the state laws. — Salentine v. Fink, Case No. 12,- 
250. 

A homestead exemption against levy by execu- 
tion founded upon "any demand for any debt 
contracted" is good against judgments for torts, 
both principal and costs.— In. re Radway, Case 
No. 11,523. 

Obtaining an office judgment for rent by con- 
fession for a simi due as "recovered for debt" 
is a waiver of the specific lien for rent, and 
renders the judgment inferior, under the Virginia 
law, to the right of homestead. — In re Lumpkin, 
Case No. 8,606. 

Liability on the official bond of a public ad- 
ministrator at the time of receiving personal 
property held within the meaning of a home- 
stead exemption statute providinc: that it shall 
not apply "to any debts- or liabilitie& contract- 
ed before" it took effect.^In re Hook, Case No. 
6,671. 

A note ^ven for money borrowed for build- 
ing, and actually used for that purpose, and a 
mortgage on the land to secure it, constitute an 
obligation for the erection of improvements 
(Const. Nev. art. 4, § 30) superior to homestead 
claims. — Commercial & Savings Bank v. Corbett, 
Cases Nos. 3,057,,, 3,058. 

The. homestead in California is exempt from 
forced sale, though the insolvent owner has de- 
voted money which equitably belonged to all his 
creditors to the payment of a debt which was a 
lien thereon. Case No. 6,361 reversed.— In re 
Henkel, Case No. 6,362. 

§ 6. Transfer or incumbrance of borne- 
stead. 

Property set apart as a homestead under the 
laws of Virginia cannot be alienated by a bus- 
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band \vitliout joining: his wife. Code 1873, §§ 
9, 11. 12.— In re Smith, Case No. 12,979. 

The husband and wife in Nebraska may make 
41 valid mortgage of the homestead property. — 
In re Cross, Case No. 3,426. 

An express waiver of the homestead right is 
not essential to the validity of such a mortgage. 
— In re Cross, Case No. 3,426. 

An insolvent merchant cannot sell his home- 
stead for cash, and transfer the exemption to his 
store, into which he moves his family. — In re 
^''right. Case No. 18,007. 

The head of a family owning a single piece of 
real estate, mortgaged by himself and wife for 
more than its value, is not, after condition bro- 
ken, the owner of a homestead, under the laws 
^f Ohio.— In re May, Case No. 9,326. 

§ 7- Abandonment and waiver. 

Kight to homestead exemption Jield not aban- 
doned by three years' residence in another place. 
— Bailey v. Comings, Case No. 733. 

Whether there has been an abandonment must 
be determined by the purposes and declarations 
of the wife, as well as of her husband; and. if 
she has an intent or desire to return, the home- 
stead may not be lost, though he had no such 
intent. — Kerr v. South Park Com'rs, Case No. 
7,733. 

I^aws Va. 1869-70.. p. 198, allowing a Avaiver 
of the homestead exemption given by the state 
constitution, held valid.— In re Solomon, Case 
No. 13,166. 

The homestead-waiving clause inserted in a 
negotiable note of a firm by the partner who 
executed it is effective as to each member of the 
firm, both as to the firm and their individual 
property.— In re McMurran, Case No. 8,90-1. 

A deed of trust junior to a judgment clears 
the land of the right of homestead, and renders 
the judgment operative as a prior lien; and the 
I'ight of subrogation will not accrue to the trust 
deed lienor as to other land as to which the 
homestead right was not expresslv waived. — In 
re Cogbill, Case No. 2,954. 

Where a married woman is living with her 
husband upon a homestead, and she procures a 
divorce, in which decree alimony is allowed, and 
she is awarded custody of the children, she is 
not devested of her riglits in the homestead, and 
ejectment will not lie bv the husband to recover 
it.— Sellon v. Reed, Case No. 12,616. 

§ 8. Protection and enforcement of 
riglits. 
Homestead exemption must exist and be claim- 
ed at the time the writ comes to the officer's 
hands. — Freeman v, Stewart, Case No. 5,088. 

If the sheriff sells as one tract two 40-acre 
Jots, one of which is the homestead, the whole 
sale will be set aside. — Kerr v. South Park 
Com'rs, Case No. 7,733. 

In Illinois the sale of property under an exe- 
cution and levy, while occupied as a homestead, 
is void, whether the premises are worth more 
or less than the $1,000 allowed as the value 
of the homestead. — Kerr v. South Park Com'rs, 
Case No. 7,733. 

HOMICIDE. 

§ 1, JIurder. § 2, Manslaughter. § 3, Assault with 
intent to kill. § 4, Excusable or justifiable hom- 
icide. § 5, Indictment. § 6, Evidence — Presumptions 

and burden of proof. § 7, Admissibility. § 8, 

Weight and sufficiency. § 9, Trial. § 10, Sen- 
tence and punishment. 

Jurisdiction of homicide on vessels, see "Crim- 
inal Law," §§ 10. 11. 
Venue, see '"Criminal Law," § 20. 



§ 1. Murder. 

A particular malice against deceased is not 
necessary to constitute murder, if there be de- 
liberate malignity and depravity in the conduct 
of the party.— United States v. Ross, Case No. 
16,196. 

A death of a fever caused by a beating while 
the person was in a weak state of health is mur- 
der, where the heating was with malice afore- 
thought; otherwise it is manslaughter. — ^United 
States v. AYoods, Case No. 16,760. 

It is no defense that one accused of murder 
was more ignorant, and somewhat more stupiU, 
than common men of bad education, bad pas- 
sions, and bad habits, if he was not deficient in 
understanding. — United States v. Cornell, Ca.se 
No. 14,868. 

If a person, while sane and responsible, makes 
himself intoxicated, and then commits murder by 
reason of insanity resulting from intoxication, 
he is responsible.— United States v. McGlue, 
Case No. 15,679; Same v. Cornell, Id. 14,868. 

Insanity directly caused by the immediate in- 
fluence of intoxicating liquors is no defense on 
a prosecution for murder committed dnrhig such 
intoxication; otherwise, where insanity is re- 
motely occasioned by undue indulgence in spir- 
ituous liquors. — ^United States v. Drew, Case 
No. 14,993. 

If a number of persons combine together to do 
an unlawful act, and death happen in the prose- 
cution of the design, it is muitler in all. If the 
unlawful act was a trespass, the murder, to af- 
fect all, must be done in the prosecution of the 
design. If the unlawful act be a felony, it will 
be murder in all. although the death happen col- 
laterally, or beside the principal design. — United 
States V. Ross, Case No. 16,196. 

A person who encourages, countenances, and 
f-'upports another in a murder is an accessory.— 
Baker v. Kansas City Times Co., Case No. 773. 

To make a man a principal in murder, it is 
not necessary that he should inflict the mortal 
wound, if he be present, aiding and abetting 
the act. — United States v. Ross, Ca.'te No. 16.- 
196. 

There are no degrees of murder, under the 
laws of the United States. — United States v. 
Outerbridge. Case No. 15,978. 

§ 2. Manslangliter. 

The difference between murder and man- 
slaughter consists in the existence of malice, 
express or implied, in one ease, and the absence 
of malice in the other. — United States T. Outer- 
bridge, Case No. 15,978. 

If two fight with deadly weapons in a mutual 
combat, begun in hot blood, and death ensue, it 
is manslaughter. — United States v. Mingo, Case 
No. 15,781. 

Any officer of a steamboat, through whose neg- 
ligence or ignorance an explosion takes place, 
which is destructive of life, is guilty of man- 
slaughter. — United States v. Tavlor, Case No. 
16,441; The Henry Clay, Id. 6,375. 

The essence of the crime under Act .July 7, 
!]838, § 12, consists in the fact of there being 
"misconduct, negligence, or inattention" in such 
degree and of such a character as to have pro- 
duced the result set forth in the indictment, ir- 
respective of the intention of tlie person char- 
ged. — United States v. Warner, Case No. 16,643; 
Charge to Grand Jury, Id. 18,253. 

Death of a human being as the immediate re- 
sult of the omission by another to perform a 
legal duty makes the latter guilty of felonious 
homicide, and where the master fails to rescue 
a passenger or seaman who has fallen over- 
board regardless of delay or expense, and will- 
fully omits to atop the ship, he is guilty of man- 
slaughter. — United States v. Kuowles, Case No. 
15,540. 
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A master who without malice, -and by physical 
force, compels a seaman to go aloft, when, by 
reason of great debility or exhaustion, he can- 
not do so without danger, is guilty of man- 
slaughter, where the seaman falls and is drown- 
■ed.— United States v. Freeman, Case No. 15,162. 

No mere words applied by one to another will 
reduce the act of killing from murder to man- 
slaughter.— United States V. Carr, Case Xo. 14,- 
732. But see United States v. Wiltberger, Case 
No. 16,738. 

Homicide in resisting an arrest substantially 
illegal will, at most, amount to manslaughter, — 
United States v. Travers, Case No. 16,537. 

If a tenant kill a constable who comes to make 
an unlawful distress, the jury may, according to 
the circumstances, find a verdict of manslaugh- 
ter.— United States V. Williams, Case No. 16,- 
■710. 

§ 3. Assault Tritli intent to kill. 

A slave who enters the sleeping room of his 
master in the nighttime with an axe in his 
Tiand, with intent to kill him, is guilty of an 
attempt to murder, though he was seized by oth- 
ers before he could accomplish his purpose. — 
United States v. Bowen, Case No. 14,629. 

§ 4. £xcnsable or justifiable bomicide. 

The order of a superior military officer to an 
inferior will not, of itself, justify the willful 
Trilling of another.— United States v. Carr, Case 
IN^o. 14,732; Same v. Bevans, Id. 14,589. 

Officers charged with the good order of a 
camp or fort will not be required to weigh with 
scrupulous, decision the exact amount of force 
necessarv to preserve order. — ^United States v. 
•Carr, Case No. 14,732. 

An offender having made public threats 
against the life of an officer having a warrant 
for his arrest, the latter is justified in taking his 
life, where he so acts with a rifle when the at- 
tempt at arrest is made that the officer has rea- 
son to believe that he intends to execute such 
threats.— United States v. Kiee, Case No. 16,153. 

"Where an officer attempting to execute law- 
ful process of arrest is resisted by the party 
to be arrested, so that he is obliged to take the 
latter's life in self-defense, the process is a 
justification. — ^United States v. Jailer, Case No. 
15,463. 

When homicide excused by the acts of de- 
ceased.—United States v. Frye, Case No. 15,- 
173. 

A person under reasonable apprehension of 
danger of life or great bodily harm, not aris- 
ing out of his own act, has the right, in self- 
defense, to kill the aggressor. — Baker v. Kan- 
■sas City Times Co., Case No, 773. 

A person may oppose force to force in de- 
fense of himself or his family, against one 
who manifestly endeavors by surprise or vio- 
lence to commit a felony. — United States v. 
"Wiltberger, Case No. 16,738; Same v. Outer- 
bridge, Id. 15,978. 

In the case of shipw^reck, where the lifeboats 

are crowded, the seamen have no right to 

throw passengers overboard, to protect their 

• own lives, and that of other passengers. — Unit- 

-ed States v. Holmes, Case No. 15,383. 

Neither words nor gestures, however insult- 
ing or irritating, nor an assault, will justify 
the killing of the aggressor. — United States v. 
'Outerbridge, Case No. 15,978. 

The danger must be imminent, and the re- 
sistance used necessary to avert the danger. — 
United States v. Wiltberger. Case No. 16,738; 
"Same v. Outerbridge, Id. 15,978. 

By "imminent danger" is meant immediate 
danger, such as must be instantly met, and 
cannot be guarded against by calling upon the 
.assistance of others, or the protection of the 



law.— United States v. Outerbridge, Case No. 
15,978. 

A man is bound to retreat from the moment 
danger becomes apparent, unless, from the 
fierceness of the attack, he is prevented from 
doing so.— United States v. Herbert, Case No. 
15,354a. 

A person may oppose force to force in de- 
fense of his property against one who mani- 
festly endeavors, by surprise or violence, to 
commit a felony.— United States v. Wiltberger, 
Case No. 16,738. 

The setting of spring guns in open fields or 
outbuildings, and not within the privilege of 
the domicile, without notice, will not excuse or 
justify a homicide which may ensue. — United 
States V. Gilliam, Case No. 15,205a. 

§ 5. Indictment. 

Sufficiency of indictment for murder under 
the act of congress punishing opposition to the 
enrollment of the national forces. — United 
States V. Scott, Case No. 16,241. 

An indictment for manslaughter need not 
contain the words, "in the fury of his mind." 
—United States v. Frye, Case No. 15,173. 

An indictment for murder on the high seas 
need not state the length and depth of the 
wound which caused death. — ^United States v. 
Maunier, Case No. 15,746. 

A person present, actually or constructively, 
at a murder, aiding and abetting it, may be 
convicted under an indictment charging him 
Avith the murder.— United States v. Douglass, 
Case No. 14,989. 

§ 6. ^Evidence — ^Presumptions and burden 
of proof. 

The circumstances attending a homicide may 
be such that the law .deems it malicious. — ^Unit- 
ed States V. Armstrong, Case No. 14,467. 

Where it is shown that a person was inten- 
tionally killed, the law implies malice. — Unit- 
ed States v. Outerbridge, Case No. 15,978; 
Same v. Sickles, Id. 16,287a; Same v. AtcGlue, 
Id. 15,679; Same v. Travers, Id. 16,537. 

If upon slight provocation one inflicts with 
a deadly weapon a punishment outrageous in 
its nature, and beyond all proportion to the of- 
fense, and death results, the law presumes that 
the act was inspired rather by malignity and 
a depraved spirit recklessly bent on mischief 
than by human frailty.- United States v. Bev- 
ans, Case No. 14,589. 

The crime will be considered to have been 
committed with malice aforethought, however 
sudden the occasion, when the act is done with 
such cruel circumstances as are the ordinary 
symptoms of a wicked, depraved, and malig- 
nant spirit.— United States v. Cornell, Case 
No. 14,868. 

Any circumstances in mitigation or of excuse 
or justification must be proved by the prison- 
er.— United States V. Travers, Case No. 16,537; 
Same v. Bevans, Id. 14,589; Same v. Arm- 
strong, Id. 14,467. 

Proof that the blows were given by a dan- 
gerous weapon, were followed by alarming 
symptoms, and soon afterwards by death, is 
sufficient prima facie proof that the blows 
caused the death. — United States v. Wiltber- 
ger, Case No. 16,738. 

Where the defense to a charge of manslaugh- 
ter by a sea captain, in omitting any attempt 
to rescue a seaman who fell from the rigging 
into the sea, was that he was killed by the 
fall, Itdd, that the burden was on defendant to 
show that the fall was fatal, or to raise a 
reasonable doubt on the subject. — United States 
V. Knowles, Case No. 15,540. 

On an indictment for murder by throwing a 
I child overboard, the prosecution must prove 
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(where such a defense is set np) that the. child 
had not died in a fit before it was thrown, over- 
board. — United States v. Hewsou, Case No. 
15,360. 

§7. Admissibility. 

Evidence of the previous bad character of 
deceased, killed in the act of committing- a fel- 
ony, is admissible on indictment for a murder 
committed by means of a spring fcun. — Unit- 
ed States V. Gilliam, Case No. lo,205a. 

An examination of a prisoner for commit- 
ment, given under impressions of fear, wheth- 
er signed by him or not, is inadmissible on his 
trial for murder on the high seas. — United 
States T. ilaunier, Case No. 15,7'16. 

The dying declarations of deceased, made in 
contemplation of death, are admissible in evi- 
dence. — United States v. Taylor. Case No. 16,- 
430; Same v. McGurk, Id. 15,680. 

Dying declarations may be given in evidence 
as to facts, but not as opinions. — United States 
V. Veitch, Case No. 16,614. 

Declarations of deceased, not made in ex- 
tremis, or with a settled conviction that he is 
about to die. are not admissible. — United States 
V. AVoods, Case No. 16,760. 

§ 8. "Weiglrt and suSSrciency. 

The corpus delicti, in murder, may he infer- 
red from circumstances; and when sach cir- 
cumstances are proved, whether they afford a 
A-iolent or only a reasonable presumption of the 
(leath. the declarations of siccused in regard 
thereto are admissible. — ^United States v. Mat- 
thews, Case No. ly,741b. 

The fact of death may be proved by pre- 
sumptive evidence. — United States v. Brown, 
(^ase No. 14,6o6a; Same v. Gibert, Id. 15,204; 
Same v. Williams, Id. 16,707. 

Under an indictment for manslaughter on 
board a vessel on the high seas or in a foreign 
l)ort, the prosecutor must prove that the ves- 
sel belonged to a citizen of the United States. 
— ITnited States v. Imbert, Case No. 15,438. 

The character of the dying statements, their 
consistency with the established facts, and all 
the circumstances of the dying man, are to be 
considered by the jury in determining the 
weight to which his account of the transaction 
is entitled. — United States v. Gleason, Case No. 
15,210. 

§9. Trial. 

When the extenuating circumstances can be 
apprehended by the court, it must declare as 
matter of law whether it is sufficient to miti- 
gate the offense. — United States v. Armstrong, 
Case No. 14,407. 

AVhere defendant killed deceased with a dan- 
gerous weapon, and the evidence was conflict- 
ing as to provocation, and as to which was the 
assailant, the jury may be instructed that the 
government, in order to convict, must satisfy 
the jury beyond a reasonable doubt that the 
killing was felonious. — United States t. Mingo, 
Case No. 15,781. 

On a trial for murder, the jury may be in- 
structed that the accused is entitled to the ben- 
efit of any reasonable doubt as to the elements 
of murder in the first degree, or second degree, 
or manslaughter. — United States v. Kie, Case 
No. 15,528b. 

On a joint indictment for miirder, one de- 
fendant may be found guilty of murder, and 
another of manslaughter. — United States v. 
Harding. Case No. 15,301. 

On a trial for murder the jury must be kept 
together, both day and night. — United States 
v. Woods, Case No. IG.TCO. 

i; 10. Sentence and pnnislxment-. 

Manslaughter, in the District of Columbia, 
is punishable by fine and imprisonment. — Unit- 



ed States V. Anderson, Case No. 14,451; Same 
v. McLaughlin, Id. 15.697. 

A slave found guilty of manslaughter was 
sentenced to be burned in the hand and whip- 
ped Avith 10 stripes. — ^ITnited States v. Clark. 
Case No. 14,802; Same v. Tom, Id. 16,531. 

An unlawful stroke on the sea, without mal- 
ice, followed by death on shore, is not within 
either Act April 30, 1790. § 12. or Act March 
3, 1825, § 4. — United States v. Armstrong, Case 
No. 14,467. 

HORSE RAILROADS. 

See "Street Railroads." 

HGUSEBREAKIMG. . 

See "Burglary." 

HUSBAND AND WIFE. 

g 1, Mutual rights, duties, and liabilities. § 2, Mar- 
riage settlemeats. § 3, Conveyances, contracts, and 
otfier transactions between husband and wife. § 4, 
Disabilities and privileges of coverture. § 5, "Wife's 

separate estate — What constitutes. § 6, Rights 

and liabilities of husband. § 7, L.iabiHties and 

charges. § 8, Conveyances. § 9, Actions— By 

husband or -wife or both. § 10, Against hus- 
band or wife or both. § 11, Community property. 
§ 12, Separation. § 13, Abandonment. 

See, also, "Bigamy"; "Curtesy"; "Divorce"; 
"Dower"; "ilarriage." 

Acknowledgment of deed by married women, 
see "Ackixowledgment." 

Bankruptcy of married women, see "Bankrupt- 
cy," § 10. 

Competency as witnesses, see "Witnesses," S 
21. 

Domicile of wife, see "Domicile," § 4. 

Married women as sureties on bonds in ad- 
miralty, see "Admiralty," § 68. 

settlers on public lands, see "Public 



Lands," §§ 32, 33. 
Bights of survivors, see "Descent and Distribu- 
tion," § 2. 

§ I. M-Ettnal rights, duties, and liabili- 
ties. 

The rule of the common law that the husband, 
by virtue of the marriage, became seised of an 
estate in the inheritance of his wife for 'their 
joint lives, is not changed by the statutes of 
Oregon, which provide that, upon the death of 
the wife, the husband shall be tenant by the 
curtesy.- whether they had issue born alive or 
not.— Elliott V. Teal, Case No. 4,396. 

A note given for money loaned by the wife 
while unmarried, and prior to the passage of the 
married woman's property act (Wisconsin), pass- 
es to the husband under the common-law rule, 
and his interest is unaffected by the subsequent 
act. — In re Jones, Case No, 7,444. 

So long as a legacy -to the wife continues a 
chose in action, it is her property. The marital 
right of the husband does not attach until it is 
reduced into possession. — Gallego v. Chevallie, 
Case No. 5.200. 

A chose in action accruing to a married woman 
survives to her unless the husband reduees it to 
possession during his lifetime. — Chappelle v. 
Olney, Case No. 2.613. 

Relief will be given a husband who seeks the 
aid of equity to obtain possession of his wife's 
choses in action, only upon condition that he 
make a suitable settlement out of the property 
for 'the benefit of his wife. — ^Shaw v. Mitchell, 
Case No. 12,722. 

Proceeds of the sale of lands descended to the 
wife, which have never come to the husband's 



accept .the /trust.— Burton "v. Smith, -Case IXo. 
2,219. ' 

The wife's ,t)ortion of a marriage settlemmit 
was to be raised out of Jier real estate, of which 
her father was tenant by the curtesyt by a sale 
after «he arrivefi nf age. The wife died shortly 
after Jarriving of age, without any .act done by 
her, or request by her husband, .Held, that lier 
father was not liable for nonperformauee. — 
Tilghman t. Tijghman, Case No. 14,015. 

§ 3. Conveyances, contracts, and ■other 
transactions "between JrasTiand anxl 
■wife. 

Where a husband has reduced a legacy to a 
wifeto liis possessron, a promise toTpayto flie 
wife a sum etiual to the proceeds is ^ot sup- 
ported yyy the right of the wife to interpose in 
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hands, cannot be attached by his creditors.— 
McVeight v. McKnight, Case No. 8,931a. 

The husband may, as against his creditpi^, 
relinquish his marital jight in a legacy bequeath- 
ed to his wife.— Gallego v. Chevallie, Case JVo. 
5,200. 

Prior to February 14, 1859, in Oregon, the 
husband became seised .of .n freehold estate m all 
the lands in which his wife Jiad a state of in- 
heritance during the coverture, which could be 
taken on execution by his creditors.— Starr t. 
Hamilton, Case No. 13,314. 

A married woman is entitled, tinder Act El. 
1S69, to retain, as her own, commissions earned 
in making sales for 'her husTjand under a con- 
tract of agency with him.— In re Hay, Case Ao. 

'^'*~' , . ., • 4.V, + !.«„ equity to preve'nTher husband from so "taking 

In Indiana the wife may require that her j p2ssekon.-Canby v. AIcLear, Case .No. 2,378. 
interest in her husband's land, which >she has ^ ^ ^, . . "^ . , ^ • 4. 

luiciubL lu uei iiuaui. u _ . ,, ,, . ,. ,, j.^ Illinois a married "woman -may enter mto 

copartnership with her husband. — In le Kinkead, 
Case No. 7,824. 

A husband Twho has borrowed his wife's funds 
may secure .her by ^layment, "pledge, or in any 
6*her jproper way.— 'Friedlander v. Johnson,' Case 
No. 5,117. ■ 

,A wife may,"by wjiting under seal, transfer 
to .her husband money -held to her sole and sep- 
arate mse -under la manriage settlement— Ballam 
V. Wampole, Case No. 3,543. 

As to the validity !0f gifts iby the -husband to 
die wife -under ConsL Or. art. 15, § 5.— Starr v. 
Hamilton, Case No. .13,314. 

Hight of husband's creditors to gifts 'by the 
hnsband and by "third ipersons to his vrife. — In 
re Grant, Cage No. 5,693. 

A note and check given by a husband to a 
wife do not support a trust, though the note 
bears the indorsement to the effect that it was 
given for money -accruing to the wife from her 
father's estate.— Canby T. McLear, Case No. 
2,378. 

A parol -promise "by ;a husband to his wife for 
love and affection to make a gift does not work 
a gift, and cannot be -enforced.— "Williamson v. 
Coleord, Case No. 17,752. 

' A conTcynnce to the grantor's wife or children, 

Testing merely -on the mcfral duty-to provide for 

them, is voluntary, 'and void against iinrchasers 

for vaJluable consideration, even nvith ntrtice. — 

Robinson v. -Oathcai-t, Cases Nos. 11,946, 11,- 

947. 

See, also, "Fraudulent Conveyances," §§ 11, 17. 

§'4. Disabilities .and privileges of .cover- 

Act Cal. April 17, 1850, is inapplicable to hus- 
band and wife married out of state, and never 
having heen within its limits.— Bayergue" v. Ha- 
ley, Case 3SIo. 1,135: 

It is only by statute that the wife's rights and 
liabilities are enlarged, and only to the extent 
specified therein. — Boyd v. Withers, Case No. 
1,752. 

Bills of exchange and promissory notes con- 
stitute an exception to the xule that the wife's 
choses in action, other than chattels real, are 
assignable only in equity.— Bayerque v. Haley, 
Case No. 1,135. 

To give validity to a deed, for the conveyance 
of land, executed by a feme covert, she must 
be .privily examined as the statute requires. — 
Elliott- V. !Peirsoll, Case No. 4,395. 

A widow, kby a-eaeknowledging a deed eseaited 
iy her while married, and therefore void, ,gives 
it full validity and force, though she do not 
re-sign it.— Biggs v. Boylan, Case No, 11,822. 

A 'married woman who comes into "Massachu- 
setts without 'her ihusband, he never having 
lived with her in the state, has tfull power to 



mortgaged to secure his debt, shall not be sold 
if her husband's interest will sell for enoi^h 
to sntisfi' the -debt.— Tliames Loan & Trust Co. 
V. Julian, Case No.*13,S61. 

A husband ;is mdt liable for -'goods delivered 
to his wife on her credit after a separate 
maintenance is allowed '.by him; l)ut, from his 
express promise to pay, the jury may infer that 
the goods were delivered to her on his order. — 
Shreve v. Dulany, Case 'No. 12,817. 
See, also, post, §§ 5-8, H; "Bankruptcy," § 204. 

§2. IMarriage settlements. 

A will devising real estate lielA to be an exe- 
cution of the sfipnlations in a bond before mar- 
riage, in the nature of a ' marriage 'settlement.— 
BiTant T. Hunter, Case No. 2,068. 

An antenuptial settlement hy. the hnsband Mp- 
on the wife, though not recorded, will protect 
the goods from the iusband's creditors.— Pierce 
V. Turner, Case No.*ll,149. 

A postnuptial settlement made by a stranger 
upon the -wife is good, -unless -expressly dissent- 
ed from bv her husband.— Picqnet "v. .Swan, Case 
No. 11,133. 

A secret settlement by a woman on the eve 
of her marriage, and in .contemplation of that 
event, is fraudulent and void against the hns- 
band.— Linker v. Smith, Case No. 8,373. 

A deed of property by a' feme sole to 'a trustee 
for -her separMe nse, made pending a treaty of 
marriage, if without the knowledge of the hus- 
band is void as to him.— Prather v. Burgess, 
Case No. .11,367. 

Marriage articles are not 'affected by not be- 
ing recorded within the time prescribed by the 
laws of Kew Jersey. — ^Magniac v. Thompson, 
Case "No. 8,956. 

aiarriage articles will not ibe presumed to have 
been abandoned "by any delay or negligence of 
tne trustee in itheir 'execution. — Magniac v. 
Thompson, Case No. 8,956. 

An antenuptial contract "between the parties 
themselves without a trustee, whereby all prop- 
erty then owned or subsequently acquired by 
either is to be in common during -the liv«s of 
both and to go to tie survivor until death, then 
to be divided among the heirs of each, is an 
executory, not a,-n executed, agreement.— Neves 
V, Scott, Case :No. 10,134. 

The brothers of a hnsband 4vre not within the 
influence of an antenuptial agreement made "be- 
tween the parties to the -marriage without the in- 
tervention of a trustee, land constitu'ting a mar- 
■riage settlement. They are mere volunteers, 
who cannot maintain a bill to enforce perform- 
ance of the agreement.— Neves v, Scott, Case 
No. 10,134. 

Money received by ;a person as trustee under 
a -jnarriage settlement contract, signed and seal- 
ed by him, held a debt "due -by specialty, .though 
there was no substantive covenant by him to 
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contract as if she were sole. — In re Ruddell, 
Case No. 12,109. 

In Illinois a married woman re-tains all the 
property, real or personal, which she had at 
marriage or acquired thereafter, except from 
her husband, and may contract in regard there- 
to; and such contracts may be enforced, either 
at law or in equity, to the same extent as if 
she were sole.— In re Kinkead, Case No. 7,824. 

At common law a contract of a married woman 
is void, and a conveyance to her in consideration 
of her promissory note for the purchase money 
is in effect a gift to her. — Dick v. Hamilton, 
Case No. 3,890. 

A married woman is bound by articles of 
copartnership signed in her name by her hus- 
band, hy her authority. — In re Berryman, Case 
No. 1,360. 

The nature of an obligation by a married 
woman is not changed by the fact that she joins 
with her husband therein. — Norton v. Header, 
Case No. 10,351. 

The meaning of the words, "for family sup- 
plies or necessaries," as used in Rev. Code iliss. 
art. 25, § 5, validating the wife's contract, de- 
fined.— Boyd V. Withers, Case No. 1,752. 

The promise of a feme covert is "void, and her 
subsequent promise when sole, without a new 
consideration, is also void. — ^Watson v. Dunlap, 
Case No. 17,282. 

Under the laws of New York a married woman 
is authorized to carry on the business of a 
distiller, on her own account and for her own 
benefit; and she will be bound by a bond given 
to the government, conditioned according to the 
laws relating to bonded warehouses. — United 
States V. Garlinghouse, Case No. 15,189. 

She may engage in trade, with her husband's 
consent, and, it seems," without his consent, us- 
ing her own property, and may bind herself by 
contracts in her business. — In re Kinkead, Case 
No. 7.824. 

A married woman, in carrying on business on 
her own account and for her own interest, may 
employ her husband as agent. — Driggs v. Rus- 
sell, Case No. 4,084. 

The provision in the statute that it shall not 
be construed to give the wife any right to com- 
pensation for any labor performed for her hus- 
band or minor children, is inapplicable to cases 
where there is a special agreement between the 
husband and wife. — In re Hay, Case No. 6,252. 

A married woman, living with her husband 
and carrying on trade in her own name, cannot, 
in Wisconsin, become his debtor, nor be gar- 
nished in proceedings against him. — ^Avery t. 
Doane, Case No. 673. 

It seems that a married woman cannot hold, 
to 'the exclusion of her husband or his creditors, 
a stock of goods purchased on credit, nor the 
proceeds or profits. Act Wis. Feb. 1, 1850. — 
Avery v. Doane, Case No. 673. 

A wife engaging in trade, not in accordance 
with the statute of the state, may avail herself 
of her coverture to defeat the debt. — In re Slich- 
ter. Case No. 12,943. 

A married woman, member of firm, represent- 
ed therein by her husband, is not liable as a 
partner in a new firm continuing the old busi- 
ness after limitation of copartnership, without 
her consent. — In re Berryman, Case No. 1,360. 

Creditors of a partnership, consiS'ting of hus- 
band and wife, are entitled to payment from the 
partnership assets In preference to individual 
creditors of the husband. — In re Kinkead, Case 
No. 7,824. 

Right of married women to naturalization, see 

"Aliens," § 8. 
Testamentary capacity of married women, see 

"Wills," § 4. 



§ 5. "Wife's separate estate — What con- 
stitutes. 
Property conveyed by the husband to the 
wife through a third person is not acquired by 
her from a "person other than her husband" 
(Act 111. Feb. 21, 1S61), and the rents and 
profits still belong to him. — In re Brandt, Case- 
No. 1,811. 

To fully protect the wife's rights, the deed 
to her must indicate the intent to convey for 
her sole and separate use. Act 111. 1861. — ^In 
re Brandt, Case No. 1,811. 

A legacy to a wife of a share of the residue 
of her father's estate, including proceeds of 
lands and stocks, does not constitute a sepa- 
rate estate under the Delaware statute of 1805^ 
— Canby v. McLear, Case No. 2,378. 

A conveyance of property to a married Wo- 
man in fulfillment of an agreement made in 
good faith between her and the grantor does 
not under the New York laws, entitle her 
husband to the property, even though labor 
and services performed by him formed a part 
of the inducement to the making of the agree- 
ment. — Voorhies v. Bonesteel, Case No. 17,001. 

Securities taken in the wife's name by the 
husband will not be considered as a settlement 
upon her, where it appears that they were' 
used and collected by him with the wife's con- 
sent. — In re Jones, Case No. 7,444. 

The furniture, etc., and house of a wife liv- 
ing separate from her husband will be presum- 
ed to have been purchased with her own funds, 
where she has an ample separate estate. — Pic- 
quet V. Swan, Case No. 11,133. 

The statute of Connecticut in regard to the 
personal property of married women, constru- 
ed. — Williams v. King, Case No. 17,725. 

§ 6. RiglLts and liaTjiHties of Kus- 

band. 

Const. Or. art. 18, § 10, concerning property 
of married women, does not operate retroac- 
tively, so as to afEect rights already vested in 
the husband.— Starr v. Hamilton, Case No. 13,- 
314. 

What is the separate property of a wife un- 
der such provision. — Starr v, Hamilton, Case 
No. 13,314. 

A husband has no right in or to realty con- 
veyed to the wife, to hold free from the con- 
trol of her husband and for her own use. — 
Dick V. Hamilton, Case No. 3,890. 

Jloney belonging to a fund conveyed to trus- 
tees for the sole and separate use of a mar- 
ried woman, free from the control of her hus- 
band, loaned and unpaid at the death of the 
wife, does not become the property of the hus- 
band, nor is he entitled thereto in equity. — 
Dorsett v. Marshall, Case No. 4,012. 

Where the husband habitually receives the 
income of the wife's separate estate, and dis- 
poses of it for the benefit of the family, he will 
not be required to account therefor. — In re 
Jones, Case No. 7,444. 

§ 7. Iiiabilities and cliarges. 

The fact that a married woman employs her 
husband in the business of using her capital 
in trade, and supports him out of the profits, 
will not make the business or the profits the 
property of the husband. — ^Voorhies v. Bone- 
steel, Case No. 17,001. 

Where the wife consents to the purchase of 
property with her means by her husband in 
his own name, she cannot afterwards reclaim" 
it as against his creditors, whose debts ac- 
crued while the property was so held by him. 
— ^Keating v, Keefer, Case No. 7,635. 

The statute rendering the separate property 
of the wife liable for her contracts must be 
strictly construed.— Boyd, v. Withers, Case No. 
1,752. 
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Where a woman, during coverture, makes a 
contract in reference to her separate estate, 
and subsequently, after the death of her hus- 
band, promises to pay the same, she is hable.— 
Bibbs T. Davis, Case No. 18,235. 

The -n-ife cannot, as a general borrower of 
money, bind herself so as to render her sepa- 
rate property liable, no matter for what pur- 
pose the money may be afterwards applied.— 
Boyd V. Withers, Case No. 1,752. 

In Wisconsin, a married woman, by simply 
indorsing a note, does not create a liability 
which can be enforced against her separate es- 
tate, nor one upon which a personal judgment 
will be rendered against her.— Flanders v. Ab- 
bey, Case No. 4,851. 

In Texas, a wife cannot charge her separate 
estate by becoming surety on a bond given 
by her husband as assignee in bankruptcy.- 
In re jMcFaden, Case No. 8,785. 

" In equity a married woman may hold, con- 
trol, and dispose of her separate property; 
and it may be subjected to the payment of 
debts contracted in respect to it.— In re Kin- 
kead. Case No. 7,824. 

Where a married woman who has a sepa- 
rate estate enters into a contract for its ben- 
efit, or for her exclusive benefit, it will be pre- 
sumed that such contract was made upon the 
credit of her estate.— Williams v. King, Case 
No. 17,725. 

A debt contracted for the purchase of prop- 
erty which goes into the actual or constructive 
possession of the purchaser is a debt contract- 
ed for the benefit of her estate.— Williams v. 
King, Case No. 17,723. 

A wife having a separate estate in the hands 
of a trustee may bind the same for payment 
of her debts; and the court will appoint a re- 
ceiver to collect the rents and profits.— Simms 
V. Scott, Case No. 12,871. 

A married woman, under the Alabama mar- 
ried Avoman's law, cannot mortgage her sep'a- 
rate estate, however acquired or held, for her 
husband's debts.— Mitchell v. Lippincott, Case 
No. 9,665. 

A mnrried woman is not bound by a false 
declaration made in a mortgage executed by 
her to the effect that the mortgaged property 
was community property. — Reid v. Rochereau, 
Case No. 11,669. 

A mortgagee of a wife's property to secure 
the husband's debt, who enters and takes the 
rents without her consent, is liable to her for 
use and occupation. — Semple v. Bank of Brit- 
ish Columbia, Case No. 12,66a. 

§ 8. ^-^ Conveyances. 

In Oregon the conveyance by a married wo- 
man alone, or in pursuance of a power execut- 
ed bv her, is void.— Elliott v. Teal, Case No. 
4,396. 

In jNIassaehusetts a feme covert may convey 
her estate by deed, joining with her husband, 
as fully as the same could be conveyed in Eng- 
land bv a fine or recovery.— Durant v. Ritchie, 
Case No. 4,190. 

A deed by the wife, joined in by her hus- 
band, when duly executed and acknowledged 
will convey her title. — ilanchester v. Hough, 
Case No. 9,005. 

The payment of part of the purchase money 
of land, the property of a feme covert in her 
presence, cannot prejudice her right to claim 
the land after the termination of the coverture. 
— Delancey v. McKeen, Case No. 3,749. 

A deed of a married woman void when ac- 
knowledged, by reason of containing blanks, 
cannot be ratified except by a reacknowledg- 
ment.— Drury v. Foster, Case No. 4,096. 



§ 9. Actions — By IiusTiand or wife or 
Lotli. 

A bill in equity will lie by a feme covert to 
recover money held to her separate use. — 
Hunt V. Danforth, Case No. 6,887. 

. The wife, unless she be entitled to a sole and 
separate estate, can bring no suit, without the 
union of her husband, in relation to her prop- 
erty or interests. — McKnight v. McKnight, 
Case No. S,867a. 

A married woman may sue in Illinois for 
personal injuries without joining her husband. 
— Seymour v. Chicago, B. & Q. Ry. Co., Case 
No. 12,685. 

In Arkansas, in 1828, the wife could not 
join in an action for an injury to her property, 
though acquired by her personal labor and ex- 
ertions, or by gift, though she lived apart 
from her husband. — Moores v. Carter, Case 
No. 9,782a. 

A court of equity will sustain the bill of a 
married woman, suing by her next friend, to 
recover a legacy bequeathed to her, where the 
husband has transferred all his marital rights 
in the legacy to his wife. — Gallego v. Chevallie, 
Case No. 5,200. 

Property belonging to the wife may be re- 
covered for in an action brought by the hus- 
band, where it was given to him by her. — 
Jfyers v. Cottrill, Case No. 9,985. 

A husband, who has conveyed all his es- 
tate to a trustee for the sole and separatfr 
use of his w^ife, may join with her in an ac- 
tion of trespass quare clausum fregit, and in 
law would be entitled to the damages recover- 
ed.— Eraser V. Hunter, Case No. 5,063. 

In trover by husband and wife for a conver-v 
sion of the wife's goods before marriage, the 
declaration must conclude ad damna ipsorum. 
— Semmes v. Sherburne, Case No. 12,655. 

In an action by husband and wife, a plea itt 
bar setting up pendency of another action be- 
tween the same parties is not supported by evi- 
dence of a suit by the wife alone prior to mar- 
riage. — ^JNIaupin v. Pic, Case No. 9,309. 

On a bill by husband and wife to recover 
property of the wife, the court will direct a 
settlement on the wife unless satisfied, upon 
a separate examination of the wife, that it is 
voluntarily waived.— Ward v. Amory, Case No. 
17,146. 

§ 10. Against Ims'band or wife or^ 

both,. 

Under the Connecticut married woman's act 
of 1872, a married woman may be sued at 
law for a cause of action on which she would 
previously have been liable in equity. — Wil- 
liams V. King, Case No. 17,725. 

An action cannot be maintained against the 
husband for the debt of the wife, after her 
death, upon an express promise made in her 
lifetime without consideration. — Callan v. Ken- 
nedy; Case No. 2,319. 

Trover will not lie against a husband and 
wife for a conversion to her use only. — ^Hol- 
lenback v. Miller, Case No. 6,609. 

To give jurisdiction against married women, 
liability must appear cafflrmatively. — ^Albree v. 
Johnson, Case No. 146. 

A bill will not lie against a feme sole to 
compel her to make an acknowledgment of a 
deed made by her and her husband in his life- 
time, where it appears that the sale was made 
without her consent, and that she received no 
part of the purchase money. — ^Providence v. 
Manchester, Case No. 11,450. 

Where husband and wife are codefeudants, 
service upon the husband alone is sufiicient. — 
Robinson v. Cathcart, Case No. 11,946. 

Judgment by default against a married wo- 
man may be corrected by writ of error coram 
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nobis (coverture being a question of f net) or by 
motion on affidavit. — Albree v. Johnson, Case 
No. 146. 

A duebill made to a wife during coverture 
for a consideration accruing during the cover- 
ture is not admissible to support a declaration 
which avers that the duebill was made dum 
sola.— Smith v. Clarke. Case No. 13,028. 

§ IX. Commnnity property. 

Where a married woman took a deed in her 
own name for property purchased with a sepa- 
rate paraphernal fund and with community 
funds, Jip]d, that the property belonged to the 
community, and the wife became the creditor 
of the community for the amount invested by 
her. — Keid v. Rochereau, Case No. 11,669. 

§ 12. Sepa3ra.tion. 

An agreement of separation, under which 
the husband transferred property to trustees to 



pay the income to tlie wife upon condition that 
she relinquish her claims of dower, is enforce- 
able in equity.— Walker t. Beal, Case No. 17,- 
065. 

A provision for the continuance of the agree- 
ment should the parties subsequently elect to 
cohabit does not render it invalid, nor is it 
suspended while they live together. — Walker 
v. Beal, Case No. 17,065. 

Acceptance by the wife of the provisions 
made for her in the husband's will is not in- 
consistent with her claim under the agreement 
of separation.— Walker v. Beal, Case No. 17,- 
065. 

§13. Abandonment. 

Where a husband voluntarily abandoned his 
wife and neglected to provide for her, she may 
dispose of any property she may have subse- 
quently acquired in such manner as she may 
please. — Hines v. Gordon, Case No. 18.302. 



IDEM SONANS. 

See "Names," § 2. 

ILLEGITIMATE CHILDREN. 

See "Bastards." 

IMMIGRATION. 

Regulation, see ''Aliens, " § 6. 

IMPAIRING OBLIGATION OF CON- 
TRACT. 

See "Constitutional Law," §§ 6-9. 

IMPANELING JURY. 

See "Jury," § 28. 

IMPEACHMENT. 

Of witness, see "Witnesses," §§ 73-83. 

IMPLIED CONTRACTS. 

See "Account Stated"; "Assumpsit, Action of"; 
"Covenants," § 1; "Money Received"; "Use 
and Occupation"; "Work and Labor." 

IMPORTS. 

Duties^ see "Customs Duties." 

IMPRISONMENT. 

See "Arrest"; "Bail"; "Execution," §§ 24-26; 
"False Imprisonment"; "Kidnapping." 

Effect on limitation, see *T.imitation of Ac- 
tions," § 13. 

Habeas corpus to relieve from, see "Habeas 
Corpus." ' 

Of seamen, see "Seamen," §§ 77, 166. 

On conviction of crime, see "Criminal Law," 
§ 107. 

Prisoners of war, see "War," § 6, 



IMPROVEMENTS. 

Allowance or recovery of compensation, see 
"Ejectment," §§ 22-26. 

By bona fide purchasers, see "Vendor and Pur- 
chaser," § 31. 

By executor, see "Executors and Administra- 
tors," § 20. 

By purchaser, see "Mechanics' Liens"; "Vendor 
and Purchaser," §§ 16, 31. 

Liens for improvements, see "Liens," S 1. 

Of mining claims, see "Mines and Minerals," 
§ 6. 

Of navigable waters, see "Navigable Waters." 
§ 3. 

On premises demised, see "Landlord and Ten- 
ant," § 5. 

Public improvements, see "Blunieipal Corpora- 
tions," §§ 14r-lS. 

INCOMPETENT PERSONS. 

See "Insane Persons." 

INCORPORATION. 

See "Corporations," §§ 1-9; Municipal Corpora- 
tions," § 1; "Railroads," § 4. 

INCUMBRANCES. 

Covenants against, see "Covenants," § 4. 
On homesteads, see "Homestead," § 6. 
On property of intestate, see "Descent and Dis- 
tribution," § 4. 

INDEMNITY. 

§ 1, Validity. 5 2, Action on contract. 

See. also, "Guaranty"; "Insurance"; "Princi- 
pal and Surety." 

§1. T^TaHdity. 

A bond executed in ilichigan, to indemnify a 
person for signing a note in another state, which 
is void under the laws of that state, is also 
void. — Hayden v. Davis, Case No. 6,259. 

§ 2. Action on contract. 

A breach alleged in tibe terms of the bond is 
sufficient.— Berger v, Williams, Case No. 1,341. 
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In an action on an indemnifying bond, the 
declaration must show that plaintiff has. been 
damnified, and a general averment of loss is not 
sufficient.— Coe t. Eankin, Case No. 2,943. 

A set-off of notes subsequently acquired, by 
the surety cannot be pleaded as an off-set against 
the creditor's demand.— Bergen t. Williams, 
Case No. 1,340. 

A judgment obtained by the obligee of a bond 
of indemnity against the debtor is concIusJTe 
on the surety, except in case of fraud or mis- 
take.— Bergen T. Williams, Cases Nos. 1,340, 1,- 
341. 

Under an agreement by the seller of a slave 
to make good the damages sustained if the pur- 
chaser would defend a suit against the seller to 
recover the slave, lield, where defendant was 
defeated, that the purchaser was entitled to 
recover as damages the value of the slave at 
the time of recovery, and not the present value. 
— Sanders v. Hamilton, Case No. 12,294. 

INDEPENDENT CONTRACTORS. 

See "Master and Servant," § 9. 



. INDIANS. 

§ 1, Who are Indians. § 2, Status in general. § 3, 
Officers of Indian affairs. § 4, Lands. | 5, Personal 
property, § 6, Contracts. § 7, Criminal responsibil- 
ity in general. § 8, Actions. § 9, Admission to citi- 
zenship. § 10, Jurisdiction and government of In- 
dian country and reservations in general. § U, Reg- 
ulation of intercourse vriOi Indians. § 12, Selling or 
furnishing liquors. § 13, Introducing liquors into 
Indian country. § 14, Crimes In Indian country or 
reservation. § 15, Criminal prosecutions under laws 
relating to Indians. 

§ 1. WHO are Indians. 

A white man, who, at a mature age, is adopt- 
ed into an Indian tribe, is not an "Indian," with- 
in the exception of Act June 30, 1834, § 25, of 
jurisdiction of "crimes committed by one Indian 
against the person or property of another In- 
dian." — ^United States- v. Rogers, Case No. l6,- 
187. 

A white man may incorporate himself with 
.an Indian tribe, be adopted by it, and become a 
member of it, so as to be included within the 
effect of a pardon of offenses committed by citi- 
zens of the tribe, — United States v. Ragsdale, 
Case No. 16,113., 

The child must partake of the condition of 
the mother, and where the mother is a white wo- 
man, and the father an Indian, the child will 
be deemed of the white race. — ^United States v. 
Sanders, Case No. 16,220. 

§ 2. Status in general. 

The Indian nations are treated as sovereign 
communities possessing the right of free delib- 
eration and action, but owing a qualified sub- 
jection to the United States. — Ex parte Reynolds, 
Case No. 11,719. 

An Indian born in !iIinnesota is prima facie not 
a member of an Oregon tribe, though he may 
become such by adoption. — United States v. 
Wirt, Case No. 16,745. 

§ 3. Officers of Indian affairs. 

An Indian agent appointed for Oregon under 
Act June 5, 1850, § 4, being also a person char- 
ged or trusted with the disbursement of money 
and property, might be required to give bond 
for more than §2,000. Act June 30, 1834,' §S 4, 
8.— United States v. Humason, Case No. 15,420.. 

An Indian agent has a right to an allowance 
in addition to a salary as fixed by Act April 20, 
1818, for such services or expenditures as are 
authorized by a general usage of the war depart- 
ment—United States V. Duval, Case No. 15,015. 
Fed.Ca3.Dig.— 39 



Expenditures made by an Indian agent for the 
benefit of the Indians, and on a tract of land 
reserved and held by themselves, are not to be 
charged to the United States.— United States v. 
Duval, Case No, 15,015. 

The commissioner of Indian affairs may re- 
move from an Indian reservation all persons 
found thereon witbout authority of law, or 
whose presence may be detrimental to the peace 
and welfare of the Indians.— United States v. 
Crook, Case No. 14,891. 

Construction of Act Feb. 18, 1873, § 6. abolish- 
ing Indian superintendeneies. — United States v. 
Wirt, Case No. 16,745. 

§ 4. I<ands. 

An Indian treaty, which cedes lands within 
certain boundaries, reserving certain parts, does 
in no respect change, as to such parts, the orig- 
inal right, unless they are referred to therein 
as grants, — Godfrey v. Beardsley, Case No. 5,- 
497. 

The treaty between the United States and 
the Pottawatomie tribe of Indians of November 
15, 1861, does not amount to a grant in prsesen- 
ti.— Goodfellow v. Muckey, Case No. 5,537. 

Grants and reservations claimed under Indian 
treaties are strictly construed against the gran- 
tee or beneficiary. — Goodfellow v. Muckey, Case 
No. 5,537. 

The treaty-making power of the United States 
can make a sale or grant of land to an Indian 
tribe without an act of congress.— United States 
V. Reese, Case No. 16,137. 

The title of the Cherokee tribe to their lands 
is a base, qualified, or determinable fee, with- 
out the right of reversion, but only a possibility 
of reversion, in the. United States.— United 
States V. Reese, Case No. 16,137. 

Indians had a right to receive grants of land 
under the Mexican laws. — ^United States v. Su- 
nol. Case No. 16,421. 

The patents to Wyandot Indians under the 
treaty of January 31, 1855, conveyed to the 
head of the family the land in fee. — Hicks v. 
Butrick, Case No. 6,458. 

Construction of treaties of March 17, 1842, 
and January 31, 1855, with Wyandot Indians. 
— Gray v. Coffman, Case No. 5,714. 

The laws of the state of Kansas have no 'ap- 
plication to the mode of alienation of lands 
granted to the Miami Indians, so long as the 
title remains in the patentees. — ^Mungosah v. 
Steinbrook, Case No. 9,924. 

A will of the right to a "float" under the 
treaty of 1855, made and executed according to 
the laws of the tribe, and proved and allowed 
by the proper tribunal of the tribe, is valid, and 
will be respected by the civil courts. — Gray v. 
Coffman, Case No. 5,714. 

Relation of the Wyandot Indians to the civil 
laws of the territory of Kansas, in respect to 
the disposition of property before and after the 
treaty of 1855, considered. — Gray v, Coffman, 
Case No. 5,714. 

Lands reserved to individual Indians can only 
be conveyed with permission of the president; 
and permission once given cannot be revoked by 
his successor, so as to affect rights of third per- 
sons.— Godfrey V. Beardsley, Case No. 5,497. 

The fee in unsold lands is either in the fed- 
eral or state governments. The Indians have 
only a right of use, which, however, cannot be 
devested, except by purchase or war.— Godfrey 
V. Beardsley, Case No. 5,497; Goodfellow v. 
Muckey, Id. 5,537. 

The Indians on the Oneida reservation have 
the right to cut and use the timber thereon, and 
to sell sufficient to support themselves and fam- 
ilies.— United States V. Foster, Case No. 15,141. 
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A state court has no jurisdictiou OTer a par- 
tition suit in relation to lands of tlie Sha^vnee 
Indians, which have never heen conveyed with 
the approval of the secretary of the interior. — 
Ex parte Forbes, Case No. 4,921. 

Lands reserved to Indians by treaty, but with 
restrictions against conveying them except with 
the consent of the president of the United 
States, descend according to the laws of the 
state, and may be subjected to payment of 
debts.— Lfowry v. Weaver, Case No. 8,584. 

"Cattle," as used in Act June 30, 1833, § 9, 
prohibiting pasturing Indian lands with "horses, 
mules, or cattle," includes sheep. — ^United States 
V. Mattock, Case No. 15,744. 

The penalties imposed by that section may be 
recovered by indictment. The government is 
not limited to an information or action of debt. 
—United States v. Mattock. Case No. 15,744. 

Where land is set apart by the president for 
the use of Indians, whites who go upon the res- 
ervation to fish do so "contrary to law," within 
Rev. St. § 2147.— United States v. Sturgeon, 
Case No. 16,413. 

Titles to lands derived from Indians, see "Pub- 
lic Lands," § 104. 

§ 5. Personal property. 

Without the assent of the general govern- 
ment, the state probate courts cannot adminis- 
ter upon the property or credits of Indians who 
were members of a tribe which maintained to- 
ward the United States its tribal relation.— Unit- 
ed States V. Payne, Case No. 16,014. 

§ 6. Contracts. 

Indians living in a state and doing busmess 
as merchants are responsible by the laws of the 
state for the pavment of their debts.— Lowry v. 
Weaver, Case No. 8,584.' 

§ 7. Criminal responsibility in general. 

Indians belonging to a tribe maintaining a 
tribal organization on a reservation within the 
limits of a state are amenable to the state laws 
for offenses ofE the reservation, and within the 
limits of the state.— United States v. Sa-Coo-Da- 
Cot, Case No. 16,212. 

§ 8, Actions. 

Indians residing in the United States, and 
maintaining tribal relations, are not "foreign 
citizens or subjects," within Const, art. 3, § 2, 
giving jurisdiction to the federal courts.— Karra- 
hoo V. Adams, Case No. 7,614. 

An Indian may abandon his tribe, and, for 
purposes of jurisdiction, become a citizen of the 
United States.— EJx parte Kenyon, Case No. 7,- 
720. 

Members of an Indian tribe, who scatter them- 
selves among the citizens of the United States, 
will be held equally therewith subject to the 
jurisdiction of the federal courts.- Ex parte 
Reynolds, Case No. 11,719. 
Jurisdiction of actions by, see "Courts," § 57. 

§ 9. Admission to citizensliip. 

The right of expatriation is a natural, inher- 
ent, and inalienable right, and extends to the 
Indians as well as to white persons.— United 
States V. Crook, Case No. 14,891. 

Indians born of a tribe which has ceased to 
maintain its tribal integrity, who are subject to 
local taxation, are citizens of the United States 
and of the state of their residence, and possess 
the right to vote in national elections. — United 
States V. Elm, Case No. 15,048. 
See, also, "Citizens," § 1. 

§ 10. Jurisdiction and government of In- 
dian country and reservations in 
general. 

The Indian country is within the jurisdiction 
of the United States, and congress may extend 
all laws within the constitutional limits of mu- 



nicipal legislation over the same. — ^United States 
V. Tobacco Factory, Case No. 16,528. 

The act admitting the state into the Union 
withdraws all sneb. territory from the federal ju- 
risdiction, except territory of Indians having 
treaties with the United States, which provide 
that without their consent such tepritory shall 
not be subjected to state jurisdiction. — United 
States v. Ward, Case No. 16,639. 

Indian territory not protected by such a treaty 
is subject to state jurisdiction. — ^United States v. 
Ward, Case No. 16,639. 

Indian country is not within exclusive juris- 
diction of United States under treaties with In- 
dian tribes securing local self-government. — 
Anonymous, Case No. 447. 

Congress has constitutional power to pass laws 
punishing Indians for crimes and offenses com- 
mitted against the United States. — ^United States 
v. Cha-To-Kah-Na-Pe-Sha, Case No. 14,789a. 

Where the Indians occupy a territory of very 
limited extent within a state surrounded by a 
white population, and it becomes impracticable 
to enforce a law prohibiting intercourse, federal 
jurisdiction will cease. — ^United States v. Cisna, 
Case No. 14,795. 

The military power may be employed to effect 
the removal of a person foom an Indian reserva- 
tion in a proper case, but the person thus re- 
moved cannot be held by the military authori- 
ties.— United States V. Crook, Case No. 14,891. 

Indians at peace with the government cannot 
be arrested and held for the purpose of removing 
them to and confining them on a reservation in 
the Indian Territory.— United States v. Crook, 
Case No. 14,891. 

The act of 1817, which assumes to exercise a 
general jurisdiction over Indian countries with- 
in a state, is unconstitutional, and of no effect. 
—United States v. Bailey, Case No. 14,495. 
See, also, post, § 15. 

§ 11. Regulation of intercourse -with In- 
dians. 

The power of congress to regulate commerce 
with the Indians does not necessarily cease on 
their being included within the limits of a state. 
— United States v. Cisna, Case No. 14,795. 

Under the power to regulate commerce with 
the Indian 'tribes, congress has power to prohibit 
all intercourse with Qiem except under license. 
— ^United States v. Cisna, Case No. 14,795. 

Under the general power of congress to regu- 
late commerce with the Indian tribes, it cannot 
exercise a general jurisdiction over an Indian 
territory within a state. — ^United States v. Bai- 
ley, Case No. 14,495. 

The statutes extending the laws regulating 
intercourse with the Indian tribes over the 
tribes in Utah, Nevada then being a part of 
Utah, do not make Nevada Indian country. — 
United States v. Leathers, Case No. 15,581. 

There is no law in «the United States requiring 
persons to be licensed to trade in Alaska, even 
with the Indians.— Waters v. Campbell, Case 
No. 17,264. 

Alaska is not "Indian country," in the tech- 
nical sense of that phrase, but only so far as the 
introduction and disposition of- spirituous liquors 
is concerned, and, subject to this restraint, it is 
open to occupation and trade generally. — Waters 
V. Campbell, Case No. 17,264. 

Tbe repealing clause of Rev. St. § 1954, did. 
not repeal the provision of Act March 3, 1873, 
extending sections 20 and 21 of "the Indian in- 
tercourse act over Alaska, it being local in char- 
acter.— Waters V. Campbell, Case No. 17,264, 

§ 12. Selling or fumisting liq.uors. 

All Indians born and resident in Oregon are 
prima facie members of some Oi?egon tribe, and 
come within the protection of the statute in re- 
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lation to the sale of spirituous liquors to Indians. 
—United States v. Wirt, Case No. 16,745. 

Act June 5, 1850, § 5, making tlie territory of 
Oregon Indian country so far as the disposition 
■of spirituous liquors to Indians is concerned, hdd 
not repealed by Rev. St. § 5596.— United States 
V, Winslow, Case No. 16,742. 

Rev, St. § 2139, was only intended to prohibit 
the selling, giving, or bartering of spirituous liq- 
uors or wine to an Indian in tiie Indian country. 
—United States v. Downing, Case No. 14,991. 

The Indian need not be under the actual con- 
«trol or immediate personal superintendence of an 
Indian agent, to make the sale of liquor to him 
an offense under Act May 15, 1864, if the tribe 
to which he belonged is under the charge of 
such agent, and he maintains his tribal relation. 
—United States v. Flynn, Case No. 15,124. 

Confess has the power to prohibit the 'traffic 
of spirituous liquors between the Indian tribes, 
or members thereof, within as well as without 
the limits of the state.— United States v. Shaw- 
Mux, Case No. 16,268. 

An Indian may be punished for disposing of 
spirituous liquors to another Indian, under Act 
March 15, 1864.— United States v. Shaw-Mux, 
Case No. 16,268. 

§ 13. Introdticixtg lienors into Indian 
country. 

*The "Indian country," within the meaning of 
Act June 30, 1834, declaring it a crime to intro- 
duce spirituous liquors therein, is only that por- 
tion of the United States which has been de- 
clared to be such by aot of congress, — ^United 
States V. Seveloff, Case No. 16,252. 

Such act was not extended, propria vigore, 
over the territory of Alaska, upon its cession to 
the United States.— United States v. Seveloff, 
Case No. 16,252. 

Such act as amended March 15, 1864, was 
not extended over Alaska by Act July 27, 1868, 
extending the laws "relating to customs, com- 
merce and navigation" over tiat territory. — 
United States v. Seveloff, Case No. 16,252. 

The territory of Alaska, under Act March 3, 
1873, became, as to the introduction of liquors, 
"Indian country," and the military force of the 
United States may be employed for the arrest of 
persons violating the Indian intercourse act of 
1834,— In re Carr, Case No. 2,432. 

The tract called "Pyramid Lake Indian Res- 
ervation" has been legally reserved for the use 
of 4he Pab Utes and other Indians residing 
thereon, and is "Indian country," within the 
meaning of Rev. St. §§ 2133, 2139.— United 
States v. Leathers, Case No. 15,581. 

§ 14. Grimes in Indian country or reser- j 
vations. 

Robbery committed in the Indian country is 
not punishable with death, but as larceny. Act 
1790, § 8; Act 1834, § 5.— Anonymous, Case 
No. 447. 

Congress cannot punish for an offense within 
the Indian territory in a state which has no 
relation to the Indians, and which cannot affect 
their commerce. — ^United States v. Bailey, Case 
No. 14.495. 
See, also, ante, §§ 12, 13. 

§ 15. Criminal prosecutions under laws 
relating to Indians. 

A crime committed in the Indian country west 
of Arkansas is not triable in the district court. 
—United States v. Ta-Wan-Ga-Ca, Case No. 
16,435. 

Assault with intent to kill, or an assault and 
battery, when committed in the Indian country, 
is not punishable in the federal courts. — United 
States V. Terrel, Case No. 16,453. 

The fact that land lying in a state, of which 
the fee is in the United States, is set apart I 



as an Indian reservation, is not enough to give 
the federal courts jurisdiction over a murder 
committed on the reservation. — ^Ex parte Sloan, 
Case No. 12,944. 

The crime of murder, charged against a white 
man for killing another white man in an Indian 
country, withm a state, cannot be punished 
within the courts of the United States.— United 
States V. Bailey, Case No. 14,495. 

The federal courts have jurisdiction, under 
Act June 30, 1834, of offenses against the laws 
of the United States committed on Indian res- 
ervations in Kansas.— United States v. Ward, 
Case No. 16,639. 

The federal circuit court has no jurisdiction, 
under the act of 1834, to punish offenses com- 
mitted by one Indian against the person or 
property of another Indian.— United States v. 
Sanders, Case No. 16,220. 

Alaska is not "Indian country," within the 
meaning of the acts of congress; and "the dis- 
trict court for Alaska, consequently, has juris- 
diction to try an Indian for an offense commit- 
ted there against another Indian.— United States 
v. Kie, Case No, 15,528a.. 

Previous to the passage of Act June 17, lSi4, 
ithe federal courts had no jurisdiction to hear, 
try, and punish offenses committed in the Indian 
country west of Arkansas, and such act was not 
retrospective.— United States v. Starr, Case No. 
16,379; Same v. Ivy, Id. 15,451. 

Act March 3, 1851, transferring the Indian 
Territory to the Western district of Arkansas, 
did not deprive the court where an indictment 
was pending of the right to try and determine 
it— United States v. Dawson, Case No. 14,933. 

In an indictment under Rev. St § 2139, for 
disposing of spirituous liquors t.9 . an^ Indian, it 
must be alleged that defendant is not an Indian 
in the Indian country. — ^United States v. Wins- 
low, Case No. 16,742. 

A person arrested by military force for the 
violation of Act June 30, 1854, §§ 20, 21, is not 
a military prisoner, subject to the articles of 
war, but a citizen charged with a nonmilitary 
crime, and must be removed for trial by the 
civil authorities within five days from his arrest 
or discharge, and his detention thereafter under 
any circumstances is unlawful. — Wa-ters v. 
Campbell, Case No. 17,265; In re Carr, Id. 
2,432. 

See, also, ante, § 10. 

INDICTMENT AND INFORIVIATION. 

§ 1, "When Indictment or information lies, and ne- 
cessity therefor. § 2, Finding and filing of indict- 
ment or presentment. § 3, Formal requisites of in- 
dictment—Alleging jurisdiction of grand jury. § 4, 

Conclusion. § 5, Name and signature of 

prosecutor. § 6, Formal requisites of an informa- 
tion. § 7, Requisites and sufficiency of accusation — 

Statement of offense in general. § 8, Matter of 

evidence. § 9, Statutory offenses. § 10, 

Time and place. § 11, Description of persons. 

§ 12, Description of property. § 13, Allega- 
tion of intent. § 14, Written or printed instru- 
ment. § 15, Surplusage. § 16, Inconsistent 

and alternative allegations and repugnancy. § 17, 
Joinder of parties and offenses. § 18, Election. § 19, 
Motion to quash — Grounds, § 20, Time of mak- 
ing. § 21, Discretion of court. § 22, Pro- 
ceedings. § 23, Demurrer. § 24, Amendment and 
withdrawal. § 25, Variance. § 26, Conrtctlon of of- 
fense Included In charge. § 27, Waiver of defects 
and objections. 

See, also, "Criminal Law"; "Grand Jury." 
Pleas in abatement, see "Criminal Law," § 45. 
Remission, see "Criminal Law," § 43. 
Service of copy, see "Criminal Law," § 83, 
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For particulur offenses. 

See "Assault and Battery," § 3; "Common 
Scold"; "Conspiracy," § 6; "Comiterfeiting," 
|§ 8, 9; "Disorderly House," § 2; "Embezzle- 
ment," § 3; "False Pretenses," § 3; "For- 
sery," § 7; "Fraud," § 11; "Gaming," § 4; 
"Homicide," § 5; "Kidnapping," § 2; "Lar- 
ceny," §§ 4-8; "Libel and Slander," § 2o; 
"Neutrality Laws," § 17; "Obstructing Jus- 
tice," § 4; "Pei7ury," § 7; "Kape," § 2;' 
"Eeceiving Stolen Goods," § 2; "Riot," § 4; 
"Robbery," § 2; "Treason," § 16. 

Against bankruptcy laws, see "Bankruptcy," § 
678. 

customs laws, see "Customs Duties." § 126. 

election laws, see "Elections," § 11. 

internal revenue laws, see "Internal Reve- 
nue," § 102. 

laws relating to intoxicating liquors, see 

"Intoxicating Liquors," § 3. 

postal laws, see "Post Office," §§ 22-28. 

By seamen, see "Seamen," § 181. 

Gutting or removing timber from public lands, 

see "Public Lands," § 9. 
Engaging in slave -trade, see "Slaves," § 4. 

§ 1. "Wlieii indictment or information 
lies, and. necessity tlierefor. 
Where a statute has prescribed the mode of 
prosecution, no other can be sustained.— United 
States V. Pickering. Case No. 16,042; Same v. 
Rounsavel, Id. 16,199. 

Where the statute prescribes a particular m9de 
of enforcing payment of a penalty, an indict- 
raent will not lie.— United States v. Ellis, Case 
No. 15,046; Same v. Gadsby, Id. 15,180. 

Where an offense is made punishable by im- 
prisonment, but the statute provides no mode of 
prosecution, an indictment will lie.— United 
States V. Malebran, Case No. 15,711. 

Where an act is declared unlawful, and a pen- 
alty prescribed, but no remedy specially provid- 
ed, an offender may be proceeded against eitlier 
by indictment or by an action of debt. — ^United 
States V. Bougher, Case No. 14,627. 

A prosecution for misapplying the funds of a 
national bank by its cashier must be by indict- 
ment.— United States V. Hade, Case No. 15,274. 

The proceeding by criminal information being 
comparatively unknown in the federal courts, 
the court declines to issue a warrant of arrest 
on an information for the offense of selling spir- 
ituous liquor to an Indian.— United States v. 
Joe, Case No. 15,478. 

An offense against the laws of the United 
States, which is not capital or infamous, but is 
merely a misdemeanor, may be prosecuted by an 
information.— United States v. Ebert, Case No. 
15,019; Same v. Maxwell, Id. 15,750; Same v. 
Shepard, Id. 16,273; Same v. Waller, Id. 16,634; 

The limitation in the fifth amendment, "when 
in actual service in time of war or public dan- 
ger," refers only to the mUitia, and does not 
apply to the regular land and naval forces. In 
respect to the latter, the power of congress is 
irrespective of the actual condition of the coun- 
try, and the same in time of peace as in time of 
war or public danger. — United States v. Macken- 
zie, Case No. 18,313. 

Rev. St. § 1361, providing for the punishment 
by court-martial for offenses committed during 
confinement under sentences of court-martial, is 
not in conflict with Const. Amend, art 5. — ^Ex 
parte Wildman, Case No. 17,653a. 

§ 2. Pinding; and filins of indictment or 
presentment. 

Where a grand jury consists of 15 jurors, a 
finding by 12 cannot be invalidated by the fact 
that 1 of the 15 was absent. — United States v. 
Wilson, Case No. 16,737. 

The presence of one disqualified person upon 
the panel of a grand Jury vitiates the indict- 



ment found by it— United States v. Hammond, 
Case No. 15,294. 

Irregularities in the summoning of grand ju- 
rors do not entitle a party indicted, as matter 
of law, to avoid the indictment. — ^Uuited State!> 
V. Tallman, Case No. 16,429; Same v. Pike, Id. 

Where the record shows that the grand jury 
found the indictment on their oaths, the intend- 
ment and legal effect and presumption is that it 
was found on proper evidence, with due delibera- 
tion, and by the concurrence of 12 of their num- 
ber.- United States v. Wilson, Case No. 16,737. 

The fact that a grand juror had on a previous 
summons attended the court as a juror, within 
two years, does not constitute such a disqualifi- 
cation (Rev. St. § 812) as will render bad an in- 
dictment found by the grand jury of which he- 
is a member. — United States v. Reeves, Case- 
No. 16,139. 

In Mississippi it is not necessary that the 
minutes of the court should show the finding 
of the indictment, where the party is not under 
arrest, or on recognizance. — United States v. 
Davis, Case No. 14,928. 

The court cannot revise the judgment of the- 
grand jury upon the evidence, for the purpose of 
determining whether or not the finding was 
founded upon sufficient proof, or whether there- 
was a deficiency in respect to any part of the 
complaint. — United States v. Reed, Case No. 16,- 
134. 

It will, however, inquire into the competency 
of evidence, whether oral or documentary, and 
into the manner of authenticating the latter.— 
United States v. Reed, Case No. 16,134. 

The court has no power to inquire into tho 
mode in which the examination of witnesses waji 
conducted before the grand jury, for the pur- 
pose of invalidating an indictment. — ^United 
States V. Reed, Case No. 16,134. 

The indorsement of the name of a witness by 
the grand jury on the presentment is prima fa- 
cie evidence that it was made upon his testi- 
mony.^''irginia v. Gordon, Case No. 16,961. 

The court may order an indictment to be- 
sent to the grand jury without a previous pre- 
sentment for the same offense. — ^United States v. 
Madden, Case No. 15,705. 

When a presentment for a misdemeanor is- 
found by the grand jury without tlie name of a 
prosecutor, the court will order an indictment 
to be sent to the grand jury upon the sugges- 
tion of the prosecuting attorney. — United States- 
T. Dulany, Case No. 14,999. 

The finding of a grand jury need not be read 
in open court, but it is sufficient if the bill be 
handed to the clerk in open court, and the en- 
ti-y made bv him on the record.— United States 
V. Butler, Case No. 14,700. 

§ 3. Formal requisites of indictment — ^Al- 
leging 3-iirisdiction of grand jury. 

The designation "foreman" is sufficient to- 
show that the person to whose name it was ap- 
pended was foreman of the grand jury. — United 
States V. Plumer, Case No. 16,056. 

An indictment for murder on the high seas is 
sufficient although it describe the grand jury as 
"jurors of the United States."— United States v. 
Williams, Case No. 16,707. 

An indictment need not allege that the grand 
jury was duly organized, and that 12 concurred 
in the finding. — ^United States v. Laws, Case No. 
15,579. 

§ 4. Conclnsion. 

In an indictment under Act April 5, 1866, c. 
24, § 2, it is not necessary to aver that the of- 
fense is not punishable by any law of congress, 
and is punishable by the state laws; and a con- 
clusion "against the form of the statute" Is cor- 
rect.— United States V. Wright, Case No. 16,- 
774. 
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An indictment alleging a statute offense in the 
■words of the act is not vitiated by a conclusion 
which calls the offense by a wrong name. — Unit- 
ed States v. Elliot, Case No. 15,044. 

A conclusion against the form of the statute 
(in the singular) is sufficient in all cases where 
the offense is distinctly within more than one in- 
dependent statute. — United States v. Gibert, 
Oase No. 15,204. 

A conclusion against the form of the statutes 
(in the plural) is good even if the offense be 
punishable by a single statute only. — ^United 
States T. Gibert, Case No. 15,204. 

A conclusion of an indictment founded on a 
statute, "contrary to the true intent and mean- 
ing of the act of congress of the United States 
in such case made and provided," is good. — 
United States v. Smith, Case No. 16,338. 

An indictment must conclude "against the gov- 
ernment of the United Sta|;es." — United States 
V. Boling, Case No. 14.621. 

An indictment in the territory of Arkansas 
must conclude "against the peace and dignity of 
the United States." — ^United States v. Lemmons, 
■Oas,e No. 15,591a. 

•§ 5. ^-^ Naxne and signature of pros- 
ecntor. 

Defendant will not be compelled to plead un- 
til the prosecutor's name is indorsed on the in- 
tlictment. — ^United States v. Carr, Case No. 14,- 
729. 

At common law, the name of the prosecutor 
need not be written at the foot of the indict- 
ment. — ^United States v. Mundell, Case No. 15,- 
S34. . 

The name of a prosecutor must be written at 
the foot of an indictment for a misdemeanor 
imder the Virginia law. — ^United States v. 
Shackelford, Case No. 16,261. 

The signature of a district attorney is no part 
-of an indictment, and is only necessary as evi- 
dence to the court that he is prosecuting the of- 
fender conformably to his statutory duty. — ^Unit- 
•ed States v. McAvoy, Case No. 15,654. 

■§ 6. Foirmal req.ixisites of an information. 

The_ sworn assistant of the district attorney 
"may sign the latter's name to an information. — 
United States v. Nagle, Case No. 15,852. 

It is not nectesary that an information shall 
show that defendant was held to answer the 
charge on complaint before a commissioner, or 
that the charge has been found true by a grand 
jury.— United States v. Moller, Case No. 15,794. 

^ 7. Requisites and sufficiency of accusa- 
tion — Statement of offense in gen- 
eral. 

Where a statute prescribes a punishment for 
a common-law crime, the indictment must set 
forth the various ingredients of the crime which 
so to make up the offense at common law. — 
United States v. Crosby, Case No. 14,893. 

Anything that forms part of the description 
•of the crhne is not a matter of form. Kev. St. 
^ 1025.— United States v. Conant, Oase No. 14,- 
S44. 

An averment that the prisoner was tried and 
■convicted of larceny, as by the record of the 
■court doth appear, is not a sufficient averment 
■of a second offense.— United States v. Thomp- 
son, Case No, 16,485. 

^ 8. — — Matter of evidence. 

The particulars constituting the offense are 
matters of evidence, and need not be pleaded, — 
United States v. O'SuUivan, Case No. 15,974. 

§ 9. — Statutory offenses. 

It is generally sufficient to describe a statu- 
tory offense in the words of the statute.— United 
States V. Armstrong, Case No. 14,468; Same v. 
Ballard, Id. 14,506; Same v. Henry, Id. 15,350; 



Same v. Lancaster, Id. 15,556; Same v. O'Sul- 
livan, Id. 15,974; Same v. White, Id. 16,674; 
Same v. Wilson, Id. 16,730. 

In an indictment for such an offense it is 
sufficient if the offense be substantially set 
forth, though not in the precise words of the act. 
— Dewees' Case, Case No, 3,848; United States 
V. Bachelder, Id. 14,490. 

In indictments for misdemeanors it is suffident 
to lay the charge in the words of the act de- 
scribing the offense, unless it appear that those 
words include cases not intended to be em- 
braced within the laws, in which event the in- 
dictment must show the case to be one not thus 
excluded.- United States v. Pond, Case No. 16,- 
067. 

Where a criminal statute does not so define 
the acts constituting the offense as to give the 
offender information of the nature and" cause 
of the accusation, an indictment which does not 
go beyond the words of the statute is defective. 
—United States v. Staton, Case No. 16,382. 

An indictment for a statutory offense charging 
the same to have been committed "in contempt 
of the laws of the United States of America," 
without referring to the statute, is bad.— United 
States V. Andrews, Case No. 14,455. 

The means employed to effect the commission 
of a statutory offense need not be set out in the 
information.- United States v. Ballard, Oase No. 
14,506. 

The offense need not be called by its sta-tutory 
name where it is set out in hsec verba. — ^Bargie 
V. United States, Case No. 18,229. 

An in'dictment need not aver the existence or 
provisions of a public statute upon which the 
prosecution is founded. — United States v. 
Rhodes, Case No. 16,151. 

An indictment for a statutory misdemeanor 
need not charge the offense with the particu- 
larity of time, place, and circumstance required 
for a felony or a common-law offense, as de- 
fendant has a remedy by application for a rule 
for specifications and particulars. — ^United States 
V. Schimer, Case No. 16,229. 

Where an exception in an act does not occur 
in the enacting clause, it is not necessary to set 
it out or negative it in the indictment.^CTnited 
States V. Schimer, Case No. 16,229. 

An indictment in the words of the statute cre- 
ating an offense Jield sufficient without the aver- 
ment of the place, and the averment of place 
may be rejected as surplusage. — ^United States v. 
Vickery, Case No. 16,619. 

§10. — — Time and place. 

In an indictment for a crime committed on 
board of a vessel on the high seas by an alien, 
it is sufficient to allege ithat the vessel was own- 
ed by a citizen of Qie United States, williout 
alleging otherwise the national character of 
the vessel.— United States v. Demarchi, Case 
No. 14,944. 

Except in cases of itreason, the indictment 
need not state the county in which the offense 
was committed; it is siiffieient if it show that 
the court had jurisdiction. — United Staites v. 
Wilson, Case No. 16,730. 

The caption of an indictment may be referred 
to, to show that the United States mentioned 
in the body of the indictment are the United 
States of America.^United States v. Boyden, 
Case No. 14,632. 

A charge that a crime was committed "on the 
high seas, within the admiralty and maritime 
jurisdiction of the U. S., and out of ithe jurisdic- 
tion of any particular state," Jield a sufficient 
statement of the venue. — ^United States v. Gi- 
bert, Case No. 15,204; Same v. Plumer, Id. 
16,056. 

Where the offense is within the general juris- 
diction of a court of the United States, it is not 
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necessary that the indictment should exclude, 
by descriptive terms, every possible exemption 
of defendant from the jurisdiction. — United 
States V. Demarchi, Case No. 14,944. 

An indictment in the circuit court for an of- 
fense committed on land should show that it was 
committed in the district where the court sits. — 
United States v. Wood, Case No. 16,757. 

In an indictment for an assault with a dan- 
gerous weapon on board a vessel, under Kev. St. 
§ 5346, alleging the place as tlie harbor of Guan- 
tanamo, in the Island of Cuba, does not dis- 
pense with the allegation that the place was out 
of the jurisdiction of a state of the United 
States.— United States v. Anderson, Case No. 
14,448. 

A charge that the offense was committed on 
a day certain "and on divers other days" be- 
tween that day and the finding of the bill by 
the grand jury will not vitiate an indictment. — 
United States v. Trobe, Case No. 16,541. 

An indictment which alleges the time as _ "on 
or about" a certain day is void for uncertainty. 
—United States v. Crittenden, Case No. 14,890a; 
Same v. Winslow, Id. 16,742. 

§11. Descriptioii of persons. 

A person is sufSciently described in an indict- 
ment as "D. K. Olney Winter."— United States 
V. Winter, Case No. 16,743. 

A person is properly described in an indict- 
ment by a given name used in the manner he 
has selected. — ^United States v. Winter, Case 
No. 16,743. 

Where a sitatute inflicts a penalty on i>ersons 
of a certain description only, it is necessary 
to aver all the facts requisite to show that de- 
fendant was of that description at the time of 
committing <the act. — United States v. McOor- 
mick, Case No. 15.663. 

The words "said Johnson," in a second count, 
indicate the Johnson mentioned and described 
in the first count, including his status or condi- 
tion as therein stated, with reference to the 
charge made in. the indictment. — ^United States 
V. Hendric, Case No. 15,346. 

Query, whether an indictment will lie for as- 
sault and battery upon "a person unknown" 
without the addition "to the jurors." — United 
States V. Davis? Case No. 14,924. * 

§12. — Description of property. 

Money lawfully in the hands of an officer of 
the United States, and for which he is account- 
able, is money of the United States, and may 
be so charged in an indictment. — United States 
V. Watkins, Case No. 16,649. 

§ 13. — ^ Allegation of intent. 

An indictment charging an offense in the pre- 
cise words of the statute creaiting it need not 
prefix to the charging words the word "unlaw- 
ful," or any other word showing a wrongful in- 
tent—United States V. Thompson, Case No. 
16,490. 

§ 14. -^— 'Written or printed instrn- 
ment. 

An instrument may be set out by its legal 
effect; but, if words descriptive of the instru- 
ment are used, they must be proved. — United 
States V. Keen, Case No. 15,510. 

§ 15. — — Snrplnsage. 

Unnecessary words, not altering the nature of 
the charge, inserted by the grand jury, may be 
rejected as surplusage after verdict. — United 
States V. Larkin, Case No. 15,561. 

No allegation, necessary or unnecessary, which 
is descriptive of what is legally essential to 
the charge, can be rejected as surplusage. — 
United States v. Howard, Case No. 15,403. 



§16. 



— Inconsistent and alternative 
allegations and repngnancy. 

Where two allegations are sensible and con- 
sistent in the places where they occur, but are> 
inconsistent with each other, neither can be re- 
jected.— United States v. Dow, Case No. 14,990. 

It is> not charging an offense in the alternative 
where the language describes the same offense. 
—United States v. Potter, Case No. 16,078. 

Use of the words "then and there," in dif- 
ferent parts of an indictment, as rendering it 
bad for repugnancy. — United States v. Dow^ 
Case No. 14,990. 

§ 17. Joinder of parties and offenses. 

Two or more persons charged with an offense 
in its nature several are not indictable jointly. 
—United States v. Kazinski, Case No, 15,508. 

To sustain a joint indictment for the same 
offense, it must appear that the offense wholly 
arose from the joint acts of all the defendants. 
—United States v. McDonald, Case No. 15,667. 

Where a statute makes one or more distinct 
acts, connected with the same transaction, in- 
dictable, they may be charged as one act. — ^Unit- 
ed States V. Sander, Case No. 16,219. 

Offenses of the same class may be included in 
the same indictment. — ^United States v. O'Calla- 
han, Case No. 15,910; Same v. Fox, Id. 15,156. 

Two or more counts for misdemeanor may 
be joined in one indictment. — United States v. 
Porter, Case No. 16.072. 

A count for a misdemeanor and one for a 
felony cannot be joined in the same indictment, 
—United States v. Sharp, Case No. 16,265. 

Separate indictments will lie for the larceny 
of several tows from -the same place at the 
same time. — ^United States v. Goddard, Case No. 
15,220. 

It is not a misjoinder of offenses in different 
counts unless they belong to different families,^ 
or the judgments and punishments are inconsist- 
ent witii each other. — ^United Sitates v. Peterson,. 
Case No. 16,037. 

The doctrine of merger does not apply to mis- 
demeanors; and an indictment for conspiracy 
to defraud the revenue is good, though it charge 
a complete offense, in addition to the conspiracy 
to commit it, — ^United States v. McDonald, Case 
No. 15,670. 

Counts for conspiracy cannot be joined with 
counts for murder. — United States v. Scott, Case 
No. 16.241. 

Riot and assault and battery may be joined 
in the same indictment. — United S-tates v. Mc- 
Farlane, Case No. 15,675. 

A count for stealing and a count for receivings 
stolen goods may be contained in the same in- 
dictment—United States V. Prior, Case No. 16,- 
092. 

Different offenses under Rev, St. §§ 5431, 
5434, for which different punishments are pre- 
scribed, held properly charged in different counts, 
and joined in the same indictment, under sec- 
tion 1024, — United States t. Bennett, Case No. 
14,572. 

§18. Election. 

In an indictment for a misdemeanor, several 
offenses ma:f be joined in different counts, and 
the prosecution cannot be compelled to elect be- 
tween them. — United States v. Devlin, Case No. 
14,953; Same v. Dickinson, Id. 14,958. 

WTiether such offenses are properly joined can 
be determined only on a motion to quash or to- 
compel an election. — ^United States v. Bennett, 
Case No. 14,572, 

§ 19. Motion to qnasb. — Gronnds. 

A motion to set aside or quash an indictment 
will not lie unless the objection appears upon 
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the face of the indictment.— "United States v. 
Brown, Case No. 14,671. 

A motion to quash an, indictment is a proper 
mode of talcing objections to it for defect of 
form or suhstance. — United States v. O'SulIiTan, 
Case No. 15,974. 

A defect pleadable only in abatement is not 
ground for guashing an indictment. — United 
States V. Pond, Case No. 16,067. 

An indictment which fails to conclude "against 
the peace and dignity of the U. S." may be 
quashed.— "United States v. Crittenden, Case No. 
14,890a. 

The indictment will not be quashed for want 
of a prosecutor's name if the witnesses were 
called for by the grand jury; contra where the 
\7itnesses were not sent to the grand jury by the 
court, and it did not appear that they were called 
for by the grand jury.— "United States v. Lloyd, 
Case No. 15.616. 

An indictment will be quashed as irregularly 
found, where the grand jury received testimony 
of a person not under oath.^United States v. 
Coolidge, Case No. 14,858. 

An indictment will not be quashed because 
•there was no previous information, hearing, and 
binding over.— United States v. Fuers, Case No. 
15,174; Same v. Thompkins, Id. 16,483. 

Where the accused shows that he has_ been 
prejudiced by irregularity or fraud in designat- 
ing, summoning, and returning the grand jiur, 
he has a remedy by motion to the court for re- 
lief. —United States T. Tallman, Case No. 16,429; 
Same v. Pike, Id. 

An indictment for a misdemeanor will be 
quashed unless ithe name of the prosecutor is in- 
dorsed thereon as required by law, although 
defendant has given a recosnizance.— ^United 
States V. Helriggle. Case No. 15,344; Same v. 
Hollinsberry, Id. 15,380. 

Where a statute declaring an offense and its 
punishment is repealed without a provision sav- 
mg pending prosecutions, an indictment previ- 
ously found, but not yet tried, should be quashed 
on motion.— United States v. Pinlay, Case No. 
15,099. 

A prisoner twice indicted for the same crime, 
who has never been arraigned under the first 
indictment, has no right to have it quashed be- 
fore going to trial on 'the second.— United States 
V. Maloney, Case No. 15,713a. 

An indictment will not be ^quashed because it 
appears upon the record that it was not found 
within two years after the offense was com- 
mitted, as the defendant might have been a 
fugitive from justice.— United States v. White, 
Cases Nos. 16,675, 16,676. 

The fact that an indictment has been quashed 
because of insufficient averments is no ground 
for quashing an information subsequently filed 
by the district attorney against the same person 
for the same offense. — ^United States v. Nagle, 
Case No. 15,852. 

§ 20. Time of maldbis. 

A motion to quash for want of the name of 
a prosecutor is too late after verdict. — ^United 
States V. Lloyd, Case No. 15,616. 

A motion to quash the indictment will not be 
heard until defendant has been taken. — United 
States V. Taylor, Case No. 16,437. 

After the jury is' sworn the court will not 
quash the indictment for a fatal variance, the 
prisoner having" a right to a verdict. — United 
States V. Peacock, Case No. 16,019. 

The court will not take notice of presentments 
by the grand jury on which the prosecuting at- 
torney does not' think proper to institute pro- 
ceedings, and on this principle a motion to quash 
a presentment, after a nolle prosequi entered, will 



be overruled.— United States v. Hill, Case No. 
15,364. 

§ 21. Discretion of conxt. 

It is discretionary with the court to quash aa 
indictment, or to hold defendant to plead in 
abatement or demiir. — ^United States v. Stowell, 
Case No. 16,409. 

It is discretionary with the court whether it 
will quash an indictment for defect of form. — 
United States v. O'Sullivan, Case No. 15,974. 

§ 22. ^— Froceedings. 

On a motion to quash an indictment for trea- 
son, lield, that defendant's counsel would be re- 
quired to file with the clerk a formal statement 
of the grounds upon which the motion was 
based. — Case of Davis, Case No. 3,621a. 

An affidavit of defendant that he believed the 
grand jury acted upon incompetent or insuffi- 
cient evidence in finding an indictment against 
him is not admissible on a motion to quash. — 
United States v. Brown, Case No. 14,671. 

On a motion to quash an Indictment on the 
ground that no evidence of defendant's guilt was 
adduced in support of an application for a 'war- 
rant for his arrest, the court cannot inquire into 
the sufficiency of the evidence, but may quash 
the indictment, where none was given. — United 
States V. Shepard, Case No. 16,273. 

In every case of a motion to the court for a 
cassetur, the facts on which it is grounded must 
be proved by affidavit. — ^United States v. Cool- 
idge, Case No. 14,858. 

A motion to quash an indictment may be heard 
on an agreed statement of facts without put- 
ting the defendant to plead the matters alleged 
as ground for the motion. — ^United States v. 
Tallman, Case No. 16,429; Same v. Pike, Id. 

§ 23. Demnrrer. 

"Where it appears upon the whole record upon 
an indictment for misdemeanor that the offense 
was committed more than two years before the 
indictment was found, defendant may avail him- 
self of that ^defense by a general demurrer. — 
United States v. White, Case No. 16,678. 

It is no ground for general demurrer to an 
indictment for a misdemeanor under Acts Va. 
Nov. 13, 1792, and Act 1795, p. 346, that the 
name of a prosecutor is not written at the foot 
of the indictment—United States v. Sandford, 
Case No. 16,221. 

On demurrer to a jileading in a criminal case, 
judgment is to be given against the party who 
has committed the first fault in pleading.— Unit- 
ed States v. Lawrence, Case No. 15,573. 

On demurrer to an indictment, where it is not 
suggested that defendant has any defense there- 
to, judgment absolute will be rendered against 
him on overruling the demurrer. — United States 
V. Quinn, Case No. 16,110. 

§ 24. Amendment and, witlidra.-wal. 

The caption or title is no part of the indict- 
ment, and may be amended after verdict as a 
clerical error.— United States v. Thompson, Case 
No. 16,490. 

An information may be amended by filling up 
the blank of the date of the commission of the 
offense. — ^United States v. Evans, Case No. 15,- 
063. 

The court, as a condition of permitting defend- 
ant to withdraw his demurrer after argument, 
may require him to waive the right to move in 
arrest of judgment for any matter apparent 
upon the indictment. — ^United States v. Wat- 
kins, Case No. 16,649. 

§ 35. Variance. 

The proof must correspond with the aver- 
ments, though the offense is stated with greater 
particularity than is required by law. — United 
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States V. Bi-own, Case No. 14,666; Same y. 
Porter, Id. 16,074. 

A variance between the indictment and the 
eYMence is immaterial if the substance of the 
matter be found.— United States v. Howard, 
Case No. 15,403. 

Literal variances, which are not fatal, are 
those which do not make a word different in 
sense and grammar, — ^which leave the sound and 
sense in substance the same. — ^United States v. 
Hinman, Case No. 15,370; Same v. Mason, Id, 
15,736. 

An indictment for a crime committed on the 
high seas in the outer road off St. Domingo, on 
an American vessel, is supported by proving the 
offense to have been committed in the inner 
road, and in port.— United States v. Stevens, 
Case No. 16,394. 

In case of misnomer, a variance is fatal only 
when there is a misnomer of one whose exist- 
ence is essential to the offense charged. — ^Unit- 
ed States V. Howard, Case No. 15,403. 

In an indictment for committing an offense 
on shipboard under Act 1825. c. 276, §§ 22, 25, 
the particular ownership of the vessel is imma- 
terial, and a misnomer of the owner is of no 
consequence. — United States v. Howard, Case 
No. 15,403. 

Material matter, although alleged under a 
videlicet, is traversable, and must be proved as 
laid. — United States v. Burnham, Case No. 14,- 
690. 

A draft signed "Jos. Johnson" is not admis- 
sible under a count averring it to be signed "Jo- 
seph Johnson, President." — United States v. 
Keen, Case No. 15,510. 

Mere surplusage will not vitiate an indict- 
ment and need not be proved. — United States v. 
Howard, Case No. 15,403. 

A statement that defendant was a bookkeeper 
in a certain place Tield not equivalent to an aver- 
ment that he was a clerk or servant employed 
therein. — United States v. Forrest, Case No. 15,- 
131. 

Unless the date stated in an indictment is of 
the essence of the crim^ it need not be proved 
as alleged. — Johnson v. United States, Case No. 
7,418; United States v. Blaisdell, Id. 14,608. 

§ 26. Couvictioii of offense included in 
cliai^e. 

The defendant may be found guilty of any 
offense the commission of which is necessarily 
included in that with which he is charged in 
the indictment. — United States v. Carr, Case 
No. 14,732. • 

Upon an indictment at common law for an 
assault with intent to kUl, defendant may be 
found guilty of a simple assault only. — United 
States V. Cropley, Case No. 14,892. 

Upon an indictment for burglary the prisoner 
may be found guilty of larceny only. — United 
States V. Dixon, Case No, 14,968. 

On an indictment for a felonious entry and 
taking of goods from a storehouse, Jield^, that 
defendant might be found guiltj' of simple lar- 
ceny.— United States V. Read, Case No. 16,120. 

On a joint indictment against two or more for 
a statutory misdemeanor, defendants not per- 
sonally present may be found guilty as princi- 
pals in the second degree if they participated 
in the fraud. — ^United States v. Harries, Case 
No. 15,309. 

§ 27. "Waiver of defects and objections. 

Pleading to an indictment in which a person 
is charged witli having committed an act carmot 
be construed t© waive a right which he would 
have possessed had he been charged with hav- 
ng advised the act. — United States v. Burr, 
3ase No. 14,693. 



INDORSEMENT. 

Filling in or striking out indorsements on bill 
or note at trial, see "Bills and Notes," § 103. 

Of bill of exchange or promissory note, see 
"Bills and Notes,'^§§ 28-44. 

of lading, see "Shipping," § 140. 



INFANTS. 

§ 1. Property and conveyances. § 2, Contracts. 
§ 3, Actions. § 4, Guardian ad litem. 

See, also, "Adoption,"; "Apprentices"; "Guard- 
ian and Ward"; "Parent and Child." 

Bankruptcy, see "Bankruptcy," § 9. 

Custody and support on divorce of parents, sec 
"Divorce," § 3. 

Employment as seamen, see "Seamen," §§ 17, 66. 

Enlistment of minors in army and navy, see 
"Army and Navy," § 5. 

§ 1. Property and conveyances. 

A conveyance of land by a minor is voidable, 
not void. Where he disaffirms on coming of 
age by conveying to another, the latter, though 
taking with notice of the prior deed, is entitled 
to a decree quieting his title, without restoring 
the consideration for the voidable conveyance. — 
Nettleton v. Morrison, Case No. 10,127. 

A contract for the sale of infant's estate, 
made by a mere volunteer, is void, and cannot 
be ratified by a court of equity. — ^Livingston v. 
Jordan, Case No. 8,415. 

§ 2. Contracts. 

A minor partner is not liable on partnersliip 
contracts.— Sheafe v. Kimball, Case No. 12,729a. 

A minor may recover wages as a seaman, un- 
der a contract made personally with him, if he 
has no parent, guardian, or master entitled to 
receive his earnings. — The Melissa, Case No. 
9,400. 

The contract of a minor is voidable at any 
time, but he can only recover the value of his 
services after an allowance to the owner for any 
injury sustained by reason of its avoidance. — 
The Hotspur, Case No. 6,720. 

A contract by a minor to serve as a seaman 
with the assent of his father does not bind the 
minor or his father after he attained his major- 
ity. — Coffin V. Shaw, Case No. 2,951. 

On a contract made with an infant for neces- 
saries, plaintiff can only recover the value of 
the articles furnished. All other contracts are 
voidable.— Hyer v. Hyatt, Case No. 6,977. 

Acknowledgment, after maturity, of a debt 
contracted in minority, is not sufficient, unless 
the promisor was aware that he was discharged 
from the debt because of minority. — ^McCormick 
V. Walker, Case No. 8,728. 

Acknowledgment by defendant, when of full 
age, of a contract made by him while an infant, 
if made after suit brought, will not avail plain- 
tiff.— Hyer V. Hyatt, Case No. 6,977. 

§ 3. Actions. 

Minor seamen over the age of 14 may sue in 
their own names for wages or salvage. — ^Brown 
V. The Henry Pratt, Case No. 2,010. 

A guardian ad litem in such a case will not 
be admitted to sue in forma 'pauperis. — ^Brown v. 
The Henry Pratt, Case No. 2,010. 

Quaere: Whether the defense of libelant's 
infancg^ is available otherwise than by plea to 
his competency to sue in his own name. — ^The 
Melissa, Case No. 9,400. 

Infancy cannot be given in evidence upon a 
plea of nil debet to an action of debt on a prom- 
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issory note in Virginia.— Young v. Bell, Case 
:No. 18,152. 

In covenant against two, if one pleads and 
shows infancy, nolle prosequi may be entered 
-as to him, and judgment had against the other. 
— ^Kurtz V. Becker, Case No. 7,951, 

An action for the personal injury of a minor 
must be in the name of the child, and the dam- 
ages recovered will be for the use and benefit, 
of the child, and not of the parent.— Plununer t, 
TVebb, Case No. 11,234. 

As parties to suits in admiralty, see "Admiral- 
ty," § 50. 

^ 4. Gnardian. ad litem. 

In a suit against an infant, notice should be 
served on him and the guardian ad litem ap- 
pointed.— Carrington V. Brents, Case No. 2,446. 

In an action by a minor to recover wages as 
seaman, the respondent is not entitled to require 
the appointment of a guardian ad litem or nest 
friend for the libelant.— Wicks v. Ellis, Case 
2fo. 17,614. 

A general guardian cannot voluntarily appear 
:for minor defendants, but they must be served 
with process, and a guardian ad litem appointed 
for liem, when brought into court.— Fitch v. 
Cornell, Case No. 4,834. 

The court, on motion, will appoint a guardian 
ad litem for infant defendant. — Barclay v. Gov- 
•ers, Case No. 973. 

A motion for the appointment of a guardian 
to an infant party must be in writing, and must 
state the name of the person proposed, and his 
•consent to be appointed. — ^Rhinelander v. San- 
ford, Case No. 11,739. 

Where infants are brought into court, a guard- 
Ian ad litem may be appointed without a com- 
mission,— Reinhart V. Orme, Case No. 11,682. 

The objection that notice was not served on 
infants on the appointment of a guardian ad lit- 
•em cannot be taken collaterally.— Nelson v. 
Moon, Case No. 10,111, 

The court may appoint a standing officer,- and 
•discharge him from all liability for costs, where 
the infant is unable to produce a responsible per- 
son as guardian ad litem. — Brown v. The Henry 
Pratt, Case No. 2,010, 

A statute guardian cannot, except by author- 
ity of statute, represent his ward in court in a 
matter in which his interest is opposed to that 
of the ward.^Mathewson v. Sprague, Case No. 
•9,278. 

Equity will not decree against infants with- 
■out full proof, though their guardian ad litem 
confesses the ground of action. — Walton v. Coul- 
■Bon, Case No. 17,132. 

Infants cannot be prejudiced by misstatements 
■or omissions of their guardian in his answer, 
^nd equity will decree according to the facts of 
the case.— Lenox v. Notrebe, Case No. 8,246c. 

A minor, suing by his prochein ami, will be 
protected against the acts of the latter done in 
"bad faith.— The Etna, Case No. 4,542. 

INFORMATION. 

<3riminal accusation, see "Indictment and In- 
formation," 
•Of forfeiture, see "Internal Revenue," § 83. 



INFORMERS. 

Share in forfeiture, see "Forfeitures," §§ 15-27; 

"War," § 21. 
in penalties, see "Customs Duties," § 122: 

"Penalties," § 4. 



INFRINGEMENT. 



Of copyright,. see "Copyrights," §§ 23-49. 
Of patent, see "Patents," §§ 164^-265. 
Of trade-mark, see "Trade-Marks and Trade- 
Names," §§ 18-34. 

INHERITANCE. 

See 'T)escent and Distribution." 

INJUNCTION. 

I. NATURE AND GROTJNDS IN GENERAL, 
i 1, Nature and form .of remedy. § 2, 
Grounds for relief. § 3, Consent of parties. 
§ 4, Proceedings at law as condition preced- 
ent. 

n. SUBJECTS OP PROTECTION AND RE- 
LIEF, 

§ 5, Actions and other legal proceedings. 
§ 6, Protection, of property. § 7, Contracts. 
§ 8, Public officers and boards and municipal- 
ities, § 9, Personal rights. 



HL ACTIONS FOR INJUNCTIONS. 

§ 10, Parties and notice. § 11, Laches. 
Pleading. § 13, Incidental relief. 
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IV. PRELIMINARY AND INTERLOCUTORY 

INJUNCTIONS. 

(A) Nature, Grounds, and Proceedings to Pro- 

cure. 

§ 14, Nature of remedy. § 15, Grounds. 
§ 16, Necessity of filing bill in equity. § 17, 
Bond or undertaking. § 18, Notice of appli- 
cation. § 19, Granting stay or restraining 
order. § 20, Hearing and evidence. § 21, 
Decision, § 22, Time of granting, § 23, 
Granting by Judge in vacation. 

(B) Continuing, Modifying, Yacating, or Dis- 

solving, 

§ 24, Continuing preliminary injunction. § 
25, Effect of dismissal of bill, § 26, Dissolu- 
tion on filing bond and liability in bond. § 27, 
Delay as ground of dissolution. § 28, Dis- 
solution upon denial in answer. § 29, New 
matter in answer. § 30, Dissolution of an in- 
junction granted "until answer," § 30a, No- 
tice of motion to dissolve. § 31, Time of dis- 
solving. § 32, Laches. § 33, Discretion of 
court. § 34, Decision. 

V. VIOLATION AND PUNISHMENT. 

§ 35, "What constitutes a violation. § 36, 
Persons liable. § 37, Necessity and sufficien- 
cy of service of writ. S 38, Necessity of in- 
tent. § 39, Proceedings for punishment. § 40, 
Punishment- § 41, Release from operation of 
injunction. 

Effect of removal of cause, see "Removal of 

Causes," § 47. 
In actions by assignees in bankruptcy, see 

"Bankruptcy," § 365. 
In foreclosure proceedings, see "Mortgages," § 

37. 
To preserve mining property, see "Mines and 

Minerals," § 10. 

To restrain particular acts or proceedings. 

Actions by and against bankrupt, see "Bank- 
ruptcy," §§ 508-512: 

Collection of taxes, see "Internal Revenue," § 
19; "Taxation," § 14. 

Enforcement of liens, see "Bankruptcy," §§ 282, 
284r-286. 

Foreclosure of mortgage, see "Mortgages," § 20. 
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Infringement of copyright, see "Copyrights," 

§§ 46, 47. 

of patent, see "Patents," §g 232-252. 

of trade-mark, see "Trade-Marks and 

Trade-Names," §§ 32, 33. 
Issue of bonds, see "Municipal Corporations," 

§ 36. 
Levy of execution, see "Execution," § 12. 

Nuisances, see "Nuisances," §3. cc«^ ^ ^-i ■, ■. 

Obstruction of navigable waters, see "Naviga-^ 8 5. Actions and ot:ber legal proceedings. 



ble Waters," §§ 9, 15, 

Proceedings of state court, see "Courts," § 113. 

on judgment, see "Judgment," § 41. 

Publication of manuscript, see "Literary Prop- 
erty," §§ 1, 5. 

Transfer of property by bankrupt, see "Bank- 
ruptcy," §§ 147-153. 

Waste, see "Waste," § 3. 

I. NATURE AND GROUNDS IN GEN- 
ERAL. 

§ 1. Nature and form of remedy. 

An injunction will not issue to restrain a 
completed act.— Baring t. Erdman, Case No. 
981. 

Act Pa. March 21, 1806, § 2, in relation to 
statutory remedies, does not affect the remedy 
by injunction.— Mason v. Boom Co., Case No. 
9,232. 

Equity may inquire into the motive of one 
seeking an injunction. — Bonaparte v. Camden & 
A. R. Co., Case No. 1,617. 

It is no objection to the granting of an in- 
junction that defendant acts under the author- 
ity of the law, if it is unconstitutional or he 
exceeds or abuses his power. — Bonaparte v. Cam- 
den & A. R. Co., Case No. 1,617. 

But in such case it will only be granted when 
the right is clear. — ^Bonaparte v. Camden & A. 
R. Co., Case No. 1,617. 

§ 2. Grounds for relief. 

In the case of a lease of a railroad with guar- 
anty of payment of rent by other interested 
roads, Jield, that equity would take jurisdic- 
tion of a bill to compel payment, and to restrain 
the guarantors from doing acts prejudicial to 
the rights of the lessors. — St. Louis, A. & T. H. 
R. Co. V. Indianapolis & St. L. R. Co, Cases 
Nos. 12,236, 12,237. 

Equity will not interfere to prevent a threat- 
ened wrong unless the danger be imminent, and 
the injury is irremediable in any other form. — 
Spooner v. McConnell, Case No. 13,245. 

The kind of injury impending, and the degree 
of its danger as a ground for an injunction con- 
sidered. — ^Bonaparte v. Camden & A. B. Co., 
Case No. 1,617. 

Equity has cognizance of a bill brought 
against the counties through which a railroad 
runs to restrain sales of its lands for taxes to 
prevent a multiplicity of suits and a cloud on 
title.— Union Pae. R, Go. v. McShane, Case No. 
14,382. 

Equity has jurisdiction to restrain an act as 
a nuisance where the injunction is necessary to 
prevent multiplicity of suits or suppress inter- 
minable or oppressive litigation. — ^Parker v. Win- 
nipiseogee Lake Cotton & Woolen Mfg. Co., 
Case No. 10,752. 

§ 3. Consent of parties. 

An order for an injunction will not be made 
in an improper case, even on the consent of 
both parties to the suit, more especially where 
the rights of third parties may be concerned. — 
Whelpley v. Erie Ry. Co., Case No. 17,504. 

§ 4. Proceedings at law as condition pre- 
cedent. 

The institution of an action at common law 
is not an indispensable prerequisite to a bill for 
an injunction. — United States v. Parrott, Case 
No. 10,098. 
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Where the right is plain, and the remedy at 
law inadequate, an injunction may be granted 
without a trial at law. — Cutting v. Gilbert, Case- 
No. 3,519. 

n. SUBJECTS or protection ATSTD' 
RELIEF. 



Injunction against the prosecution of an ac- 
tion at law denied, unless complainant would' 
confess judgment in such action. — ^Mathews v. 
Douglass, Case No. 9,276. CONTRA, see Law- 
rence V. Bowman, Case No. 8,134. 

Action at law not restrained where the allega- 
tions set up a defense proper for the considera- 
tion of a jury. — Day v. Goodyear, Case No. 3,- 
678. 

"Where a cause is ready for trial, an injunction, 
will not be granted so as to stay the trial. — 
Mutter T. Hamilton, Case No. 9,974. 

Proceedings at law prior to the judgment may- 
be enjoined. — Lawrence v. Bo^vman, Case No, 8,- 

134. 

Equity may enjoin an action at law, on prom- 
issory notes, where complainant shows a prima 
facie title, although he is not a party to the- 
action at law. — ^Fisher t. Lord, Case No. 4,821. 

Equity may enjoin an action at law, based" 
upon a registered deed, against the grantee in 
a prior unregistered deed, with notice of which- 
the registered deed was taken. — ^Lonsdale Co. v. 
Moies, Case No. 8,496. 

A circular addressed to policy holders, stating, 
that the company would not insist upon a for- 
feiture of policies for nonpayment of interest^ 
is a waiver of a forfeiture, available in a court 
of law, and a suit will not lie to enjoin the com- 
pany from setting up the forfeiture by way of 
defense in an action at law. — ^Robinson v. St. 
Louis Mut. Life Ins. Co., Case No. 11,964. 

A suit may be brought in a federal court to- 
establish a defense, resting upon equitable 
grounds, to an action at law brought in such 
court by a nonresident; and the suit at law 
may be restrained in the meantime. — ^Eiy v. El- 
liott, Case No. 4,429a. 

Equity will not enjoin defense of statute of 
limitations on the ground that the cause of ac- 
tion was originally good and valid. — ^Andrae v_ 
Redfield, Case No. 367. 

A threat to commence a suit in a state court 
on a city ordinance in conflict with a commer- 
cial regulation of congress is no ground for an^ 
injunction in the federal circuit court, as there 
is an adequate remedy at law by defense in tiie 
state court, and an ultimate review by writ of 
error in the supreme court of the United States. 
— ^Rogers v. Cincinnati, Case No. 12,008. 

Injunction granted to restrain action on single 
bill by payee where the same was given under 
agreement that it should be paid in services 
which maker has always been ready to per- 
form. — ^Ashton T. McKim, Case No. 584. 

Under peculiar circumstances, the court re- 
fused to stay proceedings in an action on a stay 
bond given in a state court, unless defendant 
instituted a plenary auxiliary suit in equity to- 
restrain the prosecution of the action, so that a 
review might be had. — Merchants' Nat. Bank v.. 
Leland, Case No. 9,452. 

An injunction to stay an ejectment suit until 
matters of equity can be exammed will not be 
allowed unless judgment in the ejectment be 
entered. — ^Turner v. American Baptist Mission- 
ary Union, Case No. 14,251. 

In the case of a defective execution of a valid, 
power of sale of infant's lands, where the in- 
fant had received its full value, and had never- 
offered to return it, Jield, that a bill in equity- 
would lie to pi'rpetually restrain the infant from 
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maintaining ejectment— Segee v. Thomas, Case 
No. 12.G33. 

Relief will be granted where a tenant, pend- 
ing ejectment, has acquired a title paramount, 
not available either as a defense, or after re- 
covery, to sustain an action to regain possession. 
—Bright v. Boyd, Case No. 1,875. 

An injunction to stay proceedings in 92 suits 
in ejectment, where the parties, etc., were the 
same in each suit, until one or more could be 
tried, denied, as a court of law could furnish 
adequate relief by a consolidation rule. — ^Peters 
V. Prevost, Case No. 11,032. 

After a question of title to lands has thrice 
been decided by^ competent courts, a court of 
equity will enjoin further proceeding at law. — 
Craft v. Lathrop, Case No. 3,318. 

Where a lessee under a lease renewable for 
terms aggregating 500 years had made valuable 
improvements, held, that an action for use and 
occupation would be stayed until the lessor had 
appointed an assessor to make yaluation of the 
property for the purpose of ascertaining the 
rental, as required by the terms of the lease. — 
Tscheider v. Biddle, Case No. 14,210. 

A corporation defendant in a suit in a federal 
court may be enjoined, pending the suit, from 
•taking proceedings for a dissolution, or for the 
appointment of a receiver, or for the distribution 
of its assets. Act Sept 24, 1789, § 14.— Fisk 
V. Union Pac. R. Co., Case No. 4,830. 

Injunction will not be granted to restrain pat- 
entee from bringing suits on his patent before 
the patent is adjudged invalid.— Asbestos Felt- 
ing Co. V. United States & Foreign Salamander 
Felting Co., Case No. 570. 

§ 6.' Protection of property. 

Proceedings, whether connected with crime or 
not, which tend to the destruction of property, 
may be enjoined. — ^Louisiana State Lottery Co. 
V. Fitzpatrick, Case No. 8,541, 

Equity will protect by injunction a statutory 
right, where the title of complainant is free 
from doubt. — ^Mintum v. Larue, Case No. 9,646. 

An injunction will lie to restrain a trespass 
which causes an irreparable injury. — Chapman v. 
Toy Long, Case No. 2,610; United States v. 
Parrott, Id. 15,998. 

Equity will not enjoin a threatened trespass 
to real estate, unless the trespass be one going 
to the destruction of the substance of the estate. 
— Le Roy v. Wright, Case No. 8,273. 

An action by an individual abutting proprietor 
to restrain the construction of a street railway 
cannot be maintained without showing special 
damages.— Osborne v. ^Brooklyn City R, Co., 
Case No. 10,597. 

An injunction may issue to restrain waste. — 
United States v. Parrott, Case No. 15,998. 

An injunction will not be granted to restrain 
waste and trespass unless complainant show that 
there are no facts to warrant its denial. — ^Perry 
V. Parker, Case No. 11,010. 

The occupation and the erection of buildings 
on land in dispute by one of two rival claimants 
will not be enjoined before the title is judicially 
determined.— Le Roy v. Wright, Case No. 8,273. 

An important function of equity is to prevent 
threatened wrongs to property, and it has juris- 
diction of a hill by bondholders to enjoin rail- 
road commissioners from putting in. force a 
statute alleged to be unconstitutional, and in- 
jurious to their rights.— Bondholders t. Railroad 
Com'rs, Case No. 1,625. 
See, also, "Waste," § 3. 

§ 7. Contracts. 

"Violation of a lawful contract may be en- 
joined, tiiough it is of such a nature that spe- 
cific performance cannot be enforced. — Singer 



Sewing-Mach. Co. v. Union Button-Hole & Em- 
broidery Co., Case No. 12,904. 

Viola-tion of an existing lawful contract may 
be enjoined, although it is terminable at the 
option of one of the parties alone, unless^ this 
makes the whole contract inequitable. — Singer 
Sewing-Mach. Co. v. Union B\itton-Hole & Em- 
broidery Co., Case No. 12,904. 

A contemplated change of gauge in the track 
which will jprevent a railroad performing its 
agreement with a connecting line for through 
transportation, under which lie lines were built, 
will be enjoined.— Columbus, P. & I. R. Co. v. 
Indianapolis & B. R. Co., Case No. 3,047. 

Where the joint interest of parties to a con- 
tract, in its subject-matter, has not yet com- 
menced, the court will not enjoin acts of some 
of the parties, at the instance of others.— Sloo 
V. Law, Case No. 12,956. 

One who has broken a mutual covenant cannot 
enjoin the olier parties from violating the cove- 
nant— Clum V. Brewer, Case No. 2,910. 

Where the. defense to a promissory note is 
fraud, the proper order is to restrain its ne- 
gotiation and permit the parties to proceed at 
law.— Mason v. Jones, Case No. 9,240. 

§ 8. Fnblic ofB.cers and boards and mn- 
nioipalities. 

A trespass by an officer of the Freedmen's 
Bureau, in the levying of an execution upon per- 
sonal property, cannot be enjoined by a court 
of equity. — ^Herron v. Runkle, Case No. 6,428. 

The federal circuit court has jurisdiction of a 
bill by nonresident creditors to restrain railroad 
commissioners from actions injurious to their 
rights, before such officers have taken positive 
action, — ^Piek v. Chicago & N, W. Ry. Co., Case 
No. 11,138. 

Nonresident taxpayer cannot sue to enjoin is- 
sue of railroad aid bonds, unless he haS an in- 
terest not common to the community,— Adams t. 
Douglas County, Case No. 52. 

A proceeding to collect by distress the penalty 
provided for selling lottery tickets without hav- 
ing paid the tax will be enjoined. — ^Bomio v. 
Stockdale, Case No, 1,662. 

State officers proceeding under penal laws will 
be enjoined from interfering with the agents of 
a corporation for acts done by them in the exer- 
cise of rights conferred by a charter which is 
not subject to repeal. — Louisiana State Lottery 
Co. V. Fitzpatrick, Case No. 8,541. 

§ 9. Personal riglits. 

The right set up by a person as a citizen of 
the United States to navigate navigable waters, 
as an abstract right, is one which equity cannot 
protect from violation. — SjMsoner v. McConnell, 
Case No. 13,245. 

Publication of a libel injurious to plaintiff's 
business will be enjoined only when it appears 
that the statement is malicious as well as false. 
—Celluloid Mfg. Co. v. Goodyear Dental Vul- 
canite Co., Case No. 2,543. 

m. ACTIONS POR INJUNCTIONS. 

§ 10. Parties and notice. 

On a bill by the owner to enjoin ejectment, the 
tenant in possession must be named as co-com- 
piainant—rHyde v. Folger, Case No. 6,971. 

A person may be enjoined from doing an act 
as prosy for a shareholder, although hia prin- 
cipal is not joined as a party. — ^Brown v. Pacific 
MaU S. S. Co., Case No. 2,025. 

Notice of the application need not be given. 
—Love V. Fendall's Trustees, Case No. 8,547; 
Perry v. Parker, Id. 11,010. 

The notice required (Act March, 1793, § 5) of 
an application for an injunction may be waived 
by an appearance.- Marsh v. Bennett, Case No. 
9,110. 
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The fact that some defendants had not been 
served will not prevent issuance of injunction 
against tliose served.— Brown v. Pacific Mail S. 
S. Co.. Case No. 2,025. 
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§ 11. Xiacbes. 

A delay to file a bill to restrain ejectment un- 
til the day preceding that set for the trial, where 
there was a change of counsel, held not such 
laches as would prevent the court entertaining the 
bill.— Lawrence v. Bowman, Case No. 8,134. 

§ 12. PIeadi3ig. 

The application should contain a description 
of the property sought to be iirotected, and ap- 
propriate allegations of the danger or loss im- 
pending.— Blackburn V. Stannard, Case No. 
1,468. 

It is not indispensable that a bill for an in- 
junction should contain a prayer for discovery. 
—Lawrence t. Bowman, Case No. 8,134. 

An injunction to prevent the removal of a 
colored person who has petitioned for freedom 
will not be granted upon a mere statement of 
plaintiff's apprehension. — Jenny v. Orase, Case 
No. 7,285. 

Allegations upon informa'tion and belief mere- 
ly, unsupported by other proof, are not sufficient 
to sustain an injunction.— In re Bloss, Case No. 
1,562. 

A demurrer to a bill praying an injunction 
must be decided before a motion for the injunc- 
uon can be heard.— Ketchum v. Driggs, Case 
No. 7,735. 

That a defendant is in contempt in a sui't 
agamst himself and another will not prevent 
him from filing an answer in another suit against 
himself only, though relating to tie same mat- 
ter. — Mason v. Jones, Case No. 9,239. 

Matter of avoidance in an answer responsive 
tto the -bill on a motion for an injunction is 
treated as the affidavit of defendant. On the 
trial it must be proved,— Tobin v. Walkinshaw, 
Case No. 14,068. 

Where the amount in dispute is great, and the 
inability of the party to respond is greatly dispro- 
portioned to such amount, such insolvency is a 
proper subject for an allegation in the bill.— 
United States v. Parrott, Case No. 15,998. 

The amendment of a bill upon which an in- 
junction has been granted before answer filed 
will not afEect the injunction granted on the 
origmal bill.^Read v. Consequa, Case No. 11,- 
60t}. 

Where an injunction is granted on a bill to 
stay proceedings in a suit at law coromenced by 
a foreigner, the court will not permit the answer 
to be filed by his attorney, upon whom the 
subpoena was served. — Read v. Consequa, Case 
No. 11,606. 

Affidflvits may, after answer, be read by the 
plaintiff to support the injunction, as well as by 
the defendant to repel it; and this, although 
the answer contradicts the substantial facts of 
the bill, and the affidavits of the plaintiff are in 
contradiction of the answer. — ^Poor v. Carleton, 
Case No. 11,272. 

§ 13. Incidental relief. 

By the practice of the Third circuit, no mon- 
ey penalty is inserted in an injunction. — ^Low v. 
Hauel, Case No. 8,560. 



IV. PRELIMINARY AND INTERIiOO- 
TTTORY INJUNCTIONS. 

(A) NATUEE. GROUNDS, AND PROCEED- 
INGS TO PROCURE. 

§ 14. Nature of remedy. 

The purpose of a preliminary injunction is to 
presei\e the existing state of tbmgs until the 



rights^of the parties can be fairly investigated, 
and it will not be granted when such preserva- 
tion is of no importance.— American Nicholson 
Pavement Co. v. Elizabeth, Case No. 312. 



A preliminary ifijunction will be granted in a 
restrictive form, although obedience should re- 
quire the performance of substantive acts.— Cole 
Silver Min. Co. v. Virgmia & Grold Hill Water 
Co., Case No. 2,990. 

§ 15. Grounds. 

Where complainant's equity is not clear, a 
preliminary injunction should not be granted 
unless the damage is irreparable.— Canfield t. 
State Nat. Bank, Case No. 2,382. 

Where the injury threatened is of a character 
not easily remedied, if the injunction be refused, 
and there is no denial that the act charged is 
eontemplatedj a temporary injunction should be 
granted, unless the case made by the bill is 
satisfactorily refuted.— United States v. Duluth, 
Case No. 15,001. 

An injunction will not be granted, or a re- 
ceiver appointed, where it is not apparent that 
the ultimate determination of the suit in favor 
of the plaintiff is reasonably probable.- Wilkin- 
son V. Dobbie, Case No. 17,670. 

A preliminary injunction will not be granted 
to restrain a railroad company from continuing, 
as ultra vires, a business competing with com- 
plainant.— Camblos V. Philadelphia & R. R. Co., 
Case No. 2,331. 

Where a suit in equity is merely for the en- 
forcement of a legal right, and there is any 
disputable question upon the merits, it is not 
a proper case for a preliminary injunction. — 
Murtagh v. Philadelphia, Case No. 9,969. 

A temporary writ will be granted where, with- 
out it, great injury may hapnen to the complain- 
ant, and no injury can result from it to the de- 
fendant— Pullan V. Cincinnati «& C. Air-Line R. 
Co., Case No. 11,461. 

A temporary injunction will not be granted to 
restrain the construction of a dike in the plan 
of improvement of a river directed by the sec- 
retary of war under an appropriation of con- 
gress.- Schuyler Steam Towboat Line v. New- 
ton, Case No. 12,496. 

§ 16. Necessity of filing bill in equity. 

An injunction will be refused when there has 
been a failure to file a bill in equity, as there is, 
in such a case, nothing upon which a motion for 
an injunction can rest. — Wilson v. Childs, Case 
No. 17,796. 

§ 17. Bond or undertaking. 

The remedy for enforcement of an injunction 
bond is an action thereon. A court of equity 
cannot order the obligors to pay the damages 
sustained by reason of the injunction. — Merry- 
field V. Jones, Case No. 9,486. 

Where an injunction has been dissolved, and 
afterwards reinstated, and is still pending, no 
suit can be maintained on the injunction bond 
as for a breach of it. — Bentley v. Joslin, Case 
No. 18,232. 

An action will not lie in the federal court up- 
on a bond conditioned to pay all damages award- 
ed upon final hearing or upon dissolution of the 
injunction, where no damages are awarded up- 
on such final hearing or dissolution, though ac- 
tion might be maintained on such a bond in the 
state court.— Deakin v. Lea, Case No. 3,696. 

§ 18. Notice of application. 

A temporary injunction cannot be issued by 
a federal court, except on reasonable notice to 
the adverse party. — ^llowrey v. Indianapolis & 
C. R. Co., Case No. 9,891; Wilson v. Stolley, 
Id. 17,839; Wynn v. Wilson, Id. 18,116. 

The provision of the judiciary act of 1793 re- 
quiring reasonable notice of a motion for a. pre- 
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lirainary injuncton is repealed by Act June _22, 
1874.— Yuengling v. Johnson, Case No. 18,iyo. 

Notice to a corporation at its office of applica- 
tion for injunction is notice to the directors, 
but not to stockholders who are not directors. 
—Brown v. Pacific Mail S. S. Co., Case No. 
2,025. 

A defendant whose affidavit is used to oppose 
the application cannot set up want of suffiwent 
notice.— Brown v. Pacific Mail S. S. Co., Case 
No. 2,025. 

Notice, previous to motion for an injunction, 
required by Act March 2, 1793, § 5, may be 
waived by appearance and filing answer.- Brad- 
ley V. Beed, Case No. 1,785. 

§ 19. Granting stay or restraining order. 

On the filing of a bill the court may grant a 
stay order pending motion for an injunction. — 
Fanshawe v. Tracy, Case No. 4,643. 

At the time of granting an order to show 
cause against a motion for a prelinunary m- 
junction, an immediate restraining order may 
be granted, to be in force until the decision of 
the motion, for the purpose of preventing ir- 
reparable injury to complainant. Kev. bt. js 
718, 4921.— Yuengling v. Johnson, Case No. 18,- 
195. 

§20. Hearing and evidence. 

The defendant will be heard in opposition to 
the motion, and he is permitted to file his an- 
swer.— Wilson V. Stolley, Case No. 17,839. 

Affidavits will be received in behalf of both 
parties on application for an injunction.— Wil- 
son V. Stolley, Case No. 17,839. 

A motion for an interlocutory injunction is 
heard on affidavits alone, without the right of 
cross-examination.— Day v. Boston Belting Co., 
Case No. 3,674. 

An affidavit is not an indispensable pre- 
requisite to the issuance of an injunction, but 
other proof may be accepted.— Schermehorn. v. 
L'Espenasse, Case No. 12,454. 

An affidavit made by defendant to oppose a 
motion for an injunction, which denies a ma- 
teriar allegation of the bill, must be construed 
as an admission of all other allegations not con- 
troverted.— Brown V. Pacific Mail S. S. Co., 
Case No. 2,025. 

To show waste, affidavits are admissible, on 
motion for a preliminary injunction, even aft- 
er answer filed.— Bradley v. Reed, Case No. 1,- 
785. 

On motion for injunction, the affidavit of de- 
fendant is competent evidence against the oath 
of plaintiffs in the bill.- Baker v. Taylor, Case 
No. 782. 

§21. Decision. ' 

On motion for preliminary injunction^ court 
will not decide fairly disputable questions of 
law and fact.— Bailey Wringing Mach. Go. v. 
Adams, Case No. 752; Baring v. Erdman, Id. 
981. 

Judges of federal courts will not follow the 
opinions of each other in deciding motions for 
preliniinary injunctions.— Many v. Sizer, Case 
No. 9,057. 

Where right to temporary injunction depends 
merely on the interpretation of a written in- 
strument, the court should interpret it, and 
grant or refuse the injunction accordingly.— 
Clum V. Brewer, Case No. 2,909. 

The court may take into consideration the 
oxistence of actual conflict or imminent danger 
of violent collision between two authorities, m 
determining the expediency of awarding the 
writ.— Crane v. McCoy, Case No. 3,354. 

The court will not, except in a very clear case, 
decide that an act of the legislature is invalid. 
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on a motion for a provisional injunction.- 
Lothrop V. Stedman, Case No. 8,519. 

Decisions upon preliminary hearing are not 
conclusive either on court or parties in the sub- 
sequent disposition of the case by final decree. 
— Andrae v. Eedfield, Case No. 367. 

§ 22. Time of granting. 

An injunction requiring a party to do a par- 
ticular thing, as to surrender the possession of 
certain premises, is never allowed before final 
hearing.— Kamm v. Stark, Case No. 7,604. 

An injunction will not be granted nor a re- 
ceiver appointed pending a plea to the jurisdic- 
tion of the court, but an immediate hearing of 
the plea will be ordered.— Ewing v. Blight, Case 
No. 4,590. But see Fremont v. Merced ^in. 
Co., Case No. 5,095. 

Complainant cannot fix a time for hearing 
the motion for an injunction so far ahead as 
to embarrass defendant. — Walworth v. Cook 
County, Case No. 17,136. 

§ 23. Granting ty jndge in vacation. 

Injunctions are allowed to be issued by the 
district judge in vacation, under Act Feb. 13, 
1807, but such writ expires at the commence- 
ment of the term next succeeding its allowance. 
—Gray v. Chicago, I. & N. K. Co., Case No. 5,- 
713. 

But the justices of the supreme " court_ have 
power to gnant injunctions in vacation which do 
not expire with the vacation. — Gray v. Chicago, 
I. & N. E. Co., Case No. 5,713. 

(B) CONTINUING, MODIFYING, VACAT- 
ING, OR DISSOLVING. 

§24. Continning preliniinary injunc- 
tion. 

It is in the sound discretion of the court to con- 
tinue an injunction, even after answer, where 
the nature and circumstances of a case require 
it, and where justice will be attained by that 
course.— Nelson v. Robinson, Case No. 10,114. 

The continuance of an injunction after an- 
swer is in the discretion of the court.- Poor v. 
Carleton, Case No. 11,272. 

Transactions set forth in a supplemental bill 
being of the same character as those set forth 
in the original bill, lield, that an injunction pre- 
viously issued should be extended to include 
them.— Parkhurst v. Kinsman, Case No. 10,- 
760. 

§ 25. Effect of dismissal of bill. 

A provisional injunction granted on the filing 
of the bill falls with the dismissal of the bill.— 
Coleman v. Hudson River Bridge Co., Case No. 
2,983. 

§ 26. Dissolution on filing bond and lia- 
bHity on bond. 

Rev. St. Nev. § 1182, giving authority to re- 
quire security from plaintiff pending the litiga- 
tion, or, in default, to dissolve any injunction in 
his favor, relates only to pending cases, not to 
cases already in judgment and closed.- Eureka 
Consol. Min. Co. v. Richmond Min. Co., Case 
No. 4,549. 

§ 27. Delay as ground of dissolution. 

A delay in the prosecution of a bill in equity 
is no ground of dissolving an injunction con- 
tinued to the hearing, where defendant resides 
abroad, beyond the reach of thei, process of the 
court.— Read v. Consequa, Case No. 11,606. 

An injunction will be dissolved where it ap- 
pears that complainant has been guilty of inten- 
tional delay in prosecuting his cause.— Bradley 
V. Reed, Case No. 1,785. 

Mere delay in the issuing of subpoena after 

an injunction has been granted is not a suffi- 

, cient ground for dissolving it, where it happened 
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through inadvertence and mistake. — Sclierme- 
horn T. L'Espenasse, Case No. 12,454. 

§ 28. Dissolution upon denial in answer. 

In ordinary cases the injunction will be dis- 
solved, of course, where the answer denies the 
whole merits. — ^Mittleburger v. Stanton, Case 
No, 9,676; Poor v. Carleton, Id. 11,272. 

Denials and allegations upon information and 
belief only are ineffectual to move the court to 
dissolve a preliminary injunction. — Cole Silver 
Min. Co. v. Virginia & Gold Hill Water Co., 
Case No. 2,990; Farmer v. Calvert Lithograph- 
ing, etc., Co., Id. 4,651; Nelson v. Robinson, Id. 
10,114; Poor V. Carleton, Id. 11,272; United 
States V. Parrott, Id. 15,998, 15,999; Same v. 
Samperyac, Id. 16,216a. 

Such denial will not be deemed sufficient be- 
cause the allegations of the pleadings are not 
sworn to from personal knowledge. — ^United 
States V. Parrott, Case No. 15,999. 

An injunction will be dissolved on bill and an- 
swer where the charges are denied, though in 
part on information, where that part was cor- 
roborated by the bill. — Carter v. Carlisle, Case 
No. 2,474. 

To entitle defendant to a dissolution of an in- 
junction on the answer, the denial must be of 
facts, and not of conclusions. — ^United States v. 
Carlisle, Case No. 14,724. 

In order to warrant the dissolution of an in- 
junction on the coming in of the answer, there 
must be a positive denial of all the material facts. 
— ^Nelson v. Robinson, Case No. 10,114: Poor 
V. Carleton, Id. 11,272; United States v. Parrott, 
Id. 15,998. 

An averment in the answer, not responsive to 
any allegation in the bill, is not per se evidence 
against complainant on a motion to dissolve an 
injunction. — ^Robinson v. Cathcart, Case No. 11,- 
946. 

The answer in chancery of a corporate body, 
under its common seal, denying the equity of the 
bill, is sufficient to warrant a denial of an in- 
junction, or to dissolve it if granted. — ^Haight v. 
Morris Aqueduct, Case No. 5,902. 

§ 29. Ne"w matter in anSTver. 

On a motion to dissolve an injunction, matters 
set up by way of avoidance in the answer re- 
sponsive to the bill should be deemed on such 
motion equivalent to an affidavit by defendant. 
—United States v. Parrott, Case No. 15,998. 

§ 30. Dissolution of an injnnction grant- 
ed "until ansxrer." 

An injunction till answer will not be dissolved 
until all of the defendants who are interested 
have answered. — ^Robinson v. Cathcart, Case No. 
11,946. 

§ 30a. Notice of motion to dissolve. 

Notice of a motion to dissolve an injunction 
must be given, unless the cause has been set 
down for dissolution, in a reasonable time before 
the motion is made. — ^Wilkins v. Jordan, Case 
No. 17,665. 

A notice to dissolve an injunction must be given 
10 days before the term. If given in term, a 
term's notice is required. — Stoddert v. "Waters, 
Case No. 13,472. 

The court, at an adjourned session, ' will not 
hear a motion to d^solve an injunction upon 
notice given after the first session of the term. 
— Burford v. Ringgold, Case No. 2,152. 

§31. Time of dissolving. 

Lack of jurisdiction is ground of vacating tem- 
porary injunction at any time. — ^Adams v, Doug- 
las County, Case No, 52, 

An injunction will be dissolved for want of 
equity in the bill, upon motion and notice, at 
any time.— Kidwell v. Masterson, Case No, 7,- 
758. 



If the answer be filed in term time, the court 
will hear a motion to dissolve the injunction at 
any time upon reasonable notice. — Caldwell t. 
Walters, Case No, 2,305. 

Circuit and district judges may dissolve in- 
junctions in vacation,— Adams v. Douglas Coun- 
ty, Case No, 52. 

§ 32. Iiaclies. 

A motion made after five years to dissolve an 
injunction absolutely, without an answer, will be 
denied.— Read v. Consequa, Case No, 11,606, 

§ 33. Discretion of court. 

In cases of irreparable misdiief, the dissolution 
of an injunction rests in the sound discretion of 
the court, whether applied for before or after 
answer,— Poor v, Carleton, Case No, 11,272. 

§34. Decision. 

A motion to dissolve a preliminary injunction 
issued upon the- bill, by consent, must be con- 
sidered solely upon the questions raised by the 
answer. — ^Farmer v. Calvert Lathographing, etc, 
Co., Case No. 4.651, 

V. VIOIJLTION AND PTJNISHMENT. 

See, also, "Patents," §§ 251, 252, 

§ 35. "What constitutes a violation. 

Where an injunction restraining proceedings is 
served upon an attorney during the argument 
before the court, he will not be held guilty of 
a contempt in proceeding with the argument and 
handing up his papers, where he states to the 
court that he has been enjoined, and does nothing 
further,— In re South Side R. Co., Case No, 13,- 
190, 

A mortgagee of chattels, who has been enjoin- 
ed from enforcing his mortgage, is guilty of con- 
tempt, where he replevies the chattels.— In re 
Feeny, Case No, 4,715, 

§ 36. Persons lial>le. 

The fact that the chief engineer of a steam- 
boat owned by a foreign corporation is a mece 
servant of the corporation, and subject to the 
master's orders, is no defense against an attach- 
ment for violating an injunction, served upon 
him in a suit against the corporation, to which 
he was made a party. — Sickels v. Borden, *Case 
No. 12,833. 

A writ of injunction cannot be the foundation 
for an attachment against any person, except 
perhaps a defendant served with the bill of com- 
plaint, where it refers merely to the bill for a 
description of the thing enjoined. — Whipple v. 
Hutchinson, Case No. 17,517. 

§ 37. Necessity and sufficiency of service 
of writ. 
An injunction against a corporation is binding 
upon an officer upon whom it is served, or to 
whom it is known to exist. — 'Hatch v. Chicago. R. 
I. & P.Tl. Co., Case No. 6,204. 

The members of the board of public works of 
a city are bound by an injunction against the 
city, of which they have notice, though it is not 
served upon them, and they are not parties to 
the suit.— Phillips v. Detroit, Case No, 11,101. 

An injunction served upon a sheriff is effectual, 
though he is not named or described therein, ex- 
cept as "all other persons." — ^In re Lady Bryan 
Min. Co., Case No. 7,980. 

One having knowledge of an injunction, and 
violating it, is guilty of contempt, although the 
same had not been served upon him, — ^In re Fee- 
ny, Case No. 4,715. 

A motion for attachment for violation of an 
injunction will be denied where the question 
whether the writ was or was not served is left 
in doubt. — ^Whipple v. Hutchinson, Case No. 17,- 
517. 

Where the writ was not tested until six weeks 
after the order awarding it, and not served until 



1245 (§ 38) 



nrJUN'CTIOIS', IV". (B).— UfSAKE PEESOlfS. 
[Fed. Cas. Digest.] 



1246 



nearly a year afterwards, lidd, that a disobedi- 
■enee of the injunction should not be punished by 
jittachment.— McCormick v. Jerome, Case No. 8,- 
721. 

■§38. Necessity of intent. 

Where a party acting under competent advice, 
and with no intention of disobeying the order 
•of the court, violates an injunction, no fine will 
be imposed, but he will pay the costs of the ap- 
plication.— Carstaedt V. United States Corset Co., 
Case No. 2,468. 

Trustees restrained from doing an act except 
in strict accordance with the statute prescribing 
their duties requiring the exercise of a- discre- 
tion will not be punished for a contempt where 
they answer under oath that they have acted 
in good faith, and did not suppose that they were 
violating the statute.— Vose v. Internal Imp. 
Fund, Case No. 17,008. 

:§ 39. Proceedings for punrslunent. 

The proper practice to punish for contempt in 
violating an injunction is by motion to commit, 
upon proper notice to the parties proceeded 
against. — Gray v. Chicago, I. & N. R. Co., Case 
No. 5,713; Worcester v. Truman, Id. 18,043. 

The filing of a supplemental bill, for the pur- 
pose of bringing some of the defendants into con- 
tempt, is not a waiver of the rule nisi previously 
entered.— Fanshawe v. Tracy, Case No. 4,643, 

A plaintiff, in moving for an attachment against 
a defendant for contempt in not obeying an in- 
junction, must state in his aflfidavits the specific 
acts of omission or commission which constitute 
the alleged contempt.— Parkhurst v. Kinsman, 
Case No. 10,759, 

The proper mode of proof on issues or inter- 
rogatories filed in contempt proceedings is by tes- 
timony taken orally before a master. — Parkhurst 
V. Kinsman, Case No, 10,759. 

Interrogatories which defendant is required to 
answer must be limited to the particular offenses 
alleged, and must not inquire into matters not 
specifically charged, or those charged on infor- 
mation and belief and not established by direct 
evidence.— Parkhiu:st v. Ejnsman, Case No. 10,- 
759, 

Upon an attachment for contempt in disobeying 
an injunction, evidence is not admissible to con- 
tradict the affidavit on which it was granted, nor 
will the court grant a rule to show cause.— Thorn- 
ton V. Davis, Case No. 13,998. 

If an injunction is broader than was intended 
by the order under which it was issued, defend- 
ant, on being served therewith, should take im- 
mediate measures to set it aside, and not wait 
until the hearing of a motion for attachment for 
violation thereof.-^ickels v. Borden, Case No. 
12,833. 

On motion for attachment for contempt in vio- 
lating an injunction, the original decree cannot 
be impeached except for fraud or defect of juris- 
diction as to the subject-matter. — ^Drury v. Sw- 
ing, Case No, 4095. 

The court will not issue an attachment upon a 
decree for payment of money, but will leave the 
complainant to his remedy by fieri facias, or ca. 
sa.— White v. Clarke, Case No. 17,541. 

The attachment will not be quashed on ac- 
count of a misnomer in the injunction, nor will 
the court receive a plea in abatement. — Thornton 
v. Davis, Case No. 13,998. 

§ 40. Pnnisltnient. 
.The court may imprison for a contempt in vio- 
lating its injunction. — ^Monroe v. Bradley, Case 
No. 9,713. 

Where a mortgagee of chattels, who has been 
enjoined from enforcing his mortgage, violates 
the injunction, he will be subjected to a penalty 
equal to the expense occasioned the owner of 
the property.— In re Feeny, Case No. 4,715. 



§41. iRelease from, operation of injunci. 
tion. 

Parties guilty of a technical contempt in vio- 
lating an injunction, who declare on oath that 
tiey were not aware of the violation, and sub- 
mit to the direction of the court, will be allowed 
to purge the contempt by undoing or reversing 
their acts, when it is practical to do so. — Vose 
V. Reed, Case No. 17,011. 

A party can only be relieved from the opera- 
tion of an injunction absolutely prohibiting a 
specific act by the court granting the injunction. 
Subsequent legislative authority is ineffectual. 
— Muller V. Henry, Case No. 9,916. 

INNKEEPERS. 

§ 1, Who are innkeepers. § 2, Loss of or Injury to 
property of guest. 

Denial of civU rights, see "Civil Rights," § 3. 

§ 1. Wlio are innkeepers. 

Whether a house is an inn or a boarding house 
is determined by the right of the proprietor to 
select his guests. — ^Beall v. Beck, Case No. 
1,161. 

§ 2. loss of or injury to property of 
gniest. 

The hotel keeper is relieved from his special 
common-law liability where a commercial trav- 
eler uses his room for the display of samples. — 
Myers v. Cottrill, Case No. 9,985. 

The innkeeper, knowing that valuable goods 
are thus displayed, should use reasonable dili- 
gence to protect them.— Myers v. Cottrill, Case 
No. 9,985. 

An innkeeper, in order to avail himself of the 
state statute as a defense, must show that he 
has literally complied witli it.— Myers v. Cot- 
trill, Case No. 9,985. 

IN PAIS. 

Estoppel, see "Estoppel," §§ 6-9. 

IN PERSONAM. 

Remedies in admiralty, see "Admiralty," §§ 37- 
49. 

INQUEST. 

For escheated lands, see "Escheat." 
Of coroners, see "Coroners." 
Of lunacy, see "Insane Persons," § 2. 
To assess damages, see "Eminent Domain," 
§ 8; 

iN REM. 

Judgment, see "Judgment," §§ 62, 64. 
Remedies in admiralty, see "Admiralty," §§ 37- 
49. 

INSANE PERSONS, 

§ 1, Presumption of sanity. § 2, Inquisition. § 3, 
Guardianship, % i. Property and conveyances. § 5, 
Contracts. 

Bankruptcy, see "Bankruptcy," § 44. 
Capacity to commit and responsibility for crime, 

see "Criminal Law," § 4; "Homicide," § 1. 
Disposal of prisoner on acquittal on ground of 

insanity, see "Criminal Law," § 105. 
Effect of temporary insanity, see "Contracts," 

§ 2. 
Evidence of insanity, see "Criminal Law," §§ 

52, 77, 88. 
Insanity as grounds of dismissal of action, see 

"Ejectment," § 8. 
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caused by intoxication, see "Homicide," 

§ 1. 
Testamentary capacity, see "Wills," §§ 3-5. 

§ 1. Fresnmptioii of saaiity. 

The legal presumption is that everyone is of 
sound mind, until the contrary is affirmatively 
proved- — ^Nimick v. Mutual Irife Ins. Co., Case 
No. 10,266. 

See, also, "Deeds," § 14. 

§ 2. Inquisition. 

The mode of asgertaining the lunacy is by a 
Avrit in nature of a writ de lunatico inquirendo. 
— Burke v. Wheaton, Case No. 2,164. 

On an inquisition of insanity, counsel for the 
prisoner should open and close the case to the 
jury. — United States v. Lancaster, Case No. 
15,555. 

On an inquisition of insanity, the proof to 
establish insanity is upon the defendant; yet he 
should have the benefit of any reasonable doubt. 
— United States v. Lancaster, Case No. 15,555. 

On an inquisition of insanity, on a motion for 
a new trial, after conviction of perjury, the 
question is the same as if raised when the pris- 
oner was called to plead. — ^United States v. 
Lancaster, Case No. 15,555. 

§ 3. GuardiansMp. 

The court will appoint a committee in the 
District of Columbia to take care of the prop- 
erty of a person found lunatic in Maryland. — 
Burke v. Wheaton, Case No. 2,164. 

The Rhode Island probate courts cannot ap- 
point a guardian of a person on the ground that 
he is incapable of taking care of his estate, under 
the act of 179S, without notice to the party and 
an adjudication of the facts. — Smith v. Bur- 
lingame. Case No. 13,017. 

§ 4. Property and conveyances. 

As to the validity of a sale of lands by a 
guardian of a non compos tenant in common, 
joining in a deed with the cotenants. — ^Thomas 
V. Hatch, Case No. 13,899. 

Sale of a lunatic's estate in Wisconsin. — ^Mohr 
V. Manierre, Case No. 9,695. 

§ 5. Contracts. 

In determining the ability of an alleged in- 
sane person to execute any particular act, the 
inquiry should first he what degree of mental 
capacity is essential to the proper execution of 
the act in question, and then whether the party 
possessed at the time such capacity. — Hall t. 
Unger, Case No. 5,949. 

A formal gift by assignment of a policy while 
the insured was judicially declared insane held 
ratified by his declaration that be had given 
tlie policy, made after he was declared sane. — 
Quigley y. Mutual Life Ins. Co., Case No. 
11,511. 

A man may be mentally so deranged as to 
authorize relief against judgments obtained 
against him during such a state of mind, though 
he be not so absolutely insane as to avoid all 
liis contracts.— Tabb v. Gist, Case No. 13,719. 



INSOLVENCY. 



§ 



1, state insolvent laws— Constitutionality. § 2, 
Extraterritorial operation. § 3, Effect up- 
on nonresidents. § 4, Effect given in United 

States courts. § 5, Proceedings for declaration of 
insolvency. § 6, Appointment of trustee. § 7, As- 
signment, and title of assignee or trustee. § 8, At- 
tachment and other liens. § 9, Sale of property. 
§ 10, Actions by assignee. § 11, Claims against es- 
tate. § 12, Rights and remedies of debtor. § 13, Dis- 
charge — Proceedings to obtain and in opposition. § 
14, Setting at.lde and vacating. § 15, Opera- 
tion and effect. § 16, Pleading. 



'Sales.-' 



See, also, "Assignments for Benefit of Orod 

itors" ; "B ankruptcy." 
As ground of rescission of contract, see 

§ 14. 
Definition of insolvency, see "Bankruptcy," § 

Effect of admissions by insolvent, see "Evi- 
dence," § 36. 

Of corporations, see "Banks and Banking," § 
7; "Corporations," §§ 63-67, 69. 

Of decedent, see "Executors and Administra- 
tors," § 40. 

Of fraudulent grantor, see "Fitiudulent Convey- 
ances," § 3. 

Transfer of patent rights of insolvent, see "Pat^ 
ents," § 149. 

§ 1. State insolvent la'ws — Constitution— 
ality. 

A state insolvent law, which discharged the- 
debt and the person of the insolvent, held un- 
constitutional as to the debt, but not as to the 
person. — Glenn v. Humphreys, Case No. 5,480. 

State insolvent laws are valid as to subse- 
quent contracts between citizens or inhabitants 
of the state. The fact that the creditor is an 
alien is not material, if residing or domiciled 
in the state when the contract was made and 
the discharge granted. — Von Glahn v. Varrenne. 
Case No. 16,994. 

§ 2. — Extraterritorial operation. 

A discharge under a state insolvent laAV will 
be held good in other states and in the federal 
courts, except as to contracts made or to be per- 
formed abroad. — Towne v. Smith, Case No. 
14,115. 

A discharge under the insolvent law of a state- 
cannot operate to discharge contracts made and 
to be performed out of it. — Van Reimsdyk v- 
Kane, Case No. 16,871; Emory v. Greenough,. 
Id. 4,471; Byrd v. Badger, Id. 2,265; Camp- 
bell V. Claudius, Id. 2,356; Banks v. Greenleaf, 
Id. 959. 

Insolvent laws of a state have no effect be- 
yond the limits thereof, and a discharge of a 
debtor under the insolvent law of Pennsylvania 
will not protect him from arrest by a citizen of 
New York for a debt payable in New York or 
to a citizen of that state. — ^Woodhuli v. Wagner. 
Case No. 17,975. 

The rule lex loci contractus does not apply to> 
cases of discharge under insolvent laws. — Ad- 
ams V. Storey, Case No. QQ. 

A discharge of a debt under the laws of the 
state where contracted is good everywhere. — 
Babcock v. Weston, Case No. 703. 

A discharge under the insolvent law of one 
state bars an action for a debt contracted in 
another. — ^Wray v. Beily, Case No. 18,059. 

A contract made in one state between parties- 
residing therein is discharged by a discharge un- 
der an insolvent law of another state, into- 
which the debtor removed, passed after the 
making of the contract.— Adams v. Storey, Case 
No. 66. 

A discharge of defendant under an insolvent 
law of the state where the contract is made,, 
after the bail bond has been assigned to plain- 
tiff, will not release the surety. — Bobyshall v. 
Oppenheimer, Case No. 1,589. 

A judgment resued in a state court of anothei- 
state is barred by a discharge in insolvency iu 
the state where originallj' obtained. — Brest v. 
Smith, Case No. 1,843. 

An action will not lie on a judgment renderedl 
in another state after a discharge under the in- 
solvent laAV of that state, made prior to the 
contract on which the judgment was rendered. 
— Fairehild v. Shivers, Case No. 4,611. 

A discharge under the insolvent law of a state 
as to a debt contracted out of the state will not 
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discbarge the person of the debtor.— Riston t. 
Content, Case No. 11,862. 

§ 3. — ^ Effect Tipoii nonresidents. 

A state insolvent law cannot discharge the 
obligation of any other contracts, made in the 
state than those which are made between the 
citizens of that state. — Springer v. Foster, Case 
No. 13,266. 

A discharge under a state insolvent law is 
invalid against a creditor residing in another 
state, who did not voluntarily become a party 
to the proceedings.— Hale v. Baldwin, Case No. 
5,913; Stevenson v. King, Id. 13,417; Worth- 
ington V. Jerome, Id. 18,054. 

That the debt has passed into a judgment be- 
fore the proceedings makes no difference. — 
Worthington v. Jerome, Case No. 18,054. 

Nor does it make any difference that the in- 
debtedness rests on a contract payable at a 
place within the state in which the insolvent 
proceedings take place.— Worthington v. Jerome, 
Case No. 18,054. 

The discharge, under the insolvency laws of a 
state, of a citizen of the state does not bar an 
action against him by a citizen of another state 
upon a foreign contract-^Kendall v. Badger, 
Case No. 7,691. 

A slate insolvent law cannot discharge the 
obligation of a contract with a citizen of an- 
other state, though made and to be performed 
within the state.— Demeritt v. Exchange Bank, 
Case No. 3,780. 

A discharge of the person and present estate, 
under the insolvent acts of Slaryland, cannot 
be pleaded in bar of a suit in Massachusetts, 
so as to discharge the party from the common 
execution.— Hinkley v. Marean, Case No. 6.523. 

A discharge in Pennsylvania does not bar a 
subsequent suit in Delaware for a debt pre- 
viously due to a citizen of the latter state, and 
hence a plea of duress in a suit in Pennsylvania, 
upon notes given while under arrest in the 
Delaware suit, is bad.— I>atapee v. Pecholier, 
Case No. 8,101. 

Where the indorsee of a negotiable note not 
restricted on its face to be paid within the 
stale lives out of the state, the note is not 
barred by a subsequent discharge of the maker 
in the state in which the note was made. — 
Towne v. Smith, Case No. 14,115. 

A discharge in insolvency will bar a judg- 
ment obtained in a court of the state by a non- 
resident, and a judgment obtained thereon in 
a federal court of another state.— Davidson v. 
Smith, Case No. 3,608. 

A discharge under the insolvent law of the 
District of Columbia (Act May 6, 1822) does 
not operate against a nonresident creditor not 
appearing.— Brook v. Brown, Case No. 1,931. 

A nonresident creditor, bringing a suit within 
the District, is still entitled to the benefit given 
nonresident creditors. Act May 6, 1822.— 
Brook V. Brown, Case No. 1,931; Harrison v. 
Boyd, Id. 6,133; Same v. Gales, Id. 6,136; 
Hauptman v. Nelson, Id. 6,225. 

A debtor who is out on bail is not in *'con- 
finement" at the instance of the creditor, with- 
in the meaning of Act May 6, 1822.— Brook v. 
Brown. Case No. 1,931. 

§4. Effect given in United States 

courts. 
A federal court will give to a discharge imder 
the insolvent law of a state the same effect it 
has in the state where granted.— Channing v. 
Reiley, Case No. 2,596. 

A discharge in Rhode Island will bar the 
remedy in the federal court as well as in the 
state court.— Shieffelin v. Wheaton, Case No, 
12,783. 

Fed.Cas.Dig.— 40 
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A person discharged under a state insolvent 
law in operation at the date of the process act 
of May 19, 1828, cannot be imprisoned under 
final process of the federal court for debts con- 
tracted prior to the filing of the petition. — In 
re Hopkins, Case No. 6,683. 

A debtor committed under mesne process is- 
suing out of the federal court cannot be lawfully 
discharged by an order of the state court made 
under an insolvent law of the state. — Sadlier v. 
Fallen, Case No. 12,209; Darst v. Duncan, Id. 
3,581. 

A discharge under a state insolvent daw does 
not entitle a defendant, in the custody of the 
United States courts on mesne process, to be 
released on common bail.— Gill v. Jacobs, Case 
No. 5,426. 

Neither under the act of 18G7 (14 Stat. 543) 
nor the act of 1863 (12 Stat. 056) will a state 
insolvent law operate to release one imprisoned 
under process of a federal court in default of 
paying a fine in a misdemeanor ease. — ^In re 
Laski, Case No. 8,098. 

An attachment issued by the federal court un- 
der a state law adopted by congress in an ac- 
tion on a contract made with a citizen of an- 
other state is not dissolved by defendant's tak- 
ing advantage of a subsequent insolvent law 
of the state.— Springer v. Foster, Case No. 
13,266. 

The insolvent law of Massachusetts, which 
prohibits imprisonment in certain cases is not a 
law for abolishing imjjrisonment for debt, or a 
law for allowing it, within Act Cpng. Feb. 28,. 
1839, and therefore does not affect process out 
of the federal court.— Catherwood v. Gapete, 
Case No. 2,513. 

§ 5. Proceedings for declaration of in- 
. solvency. 

A prior application and conviction is no bar 
to a subsequent application for the benefit of 
the insolvent act for the District of (Columbia 
on a subsequent execution. — Holtzman v. Plum- 
sel. Case No. 6,650. 

Petition under the insolvent act of the Dis- 
trict of Columbia.— Crawford's Case, Case No. 
3,365. 

Upon proof of fraud, the court will refuse to 
permit tlie debtor to take the insolvent oath un- 
der the law of Virginia.— Camellos v. Reverez, 
Case No. 2,339. 

Act May 6, 1822, for the relief of certain in- 
solvent debtors, is not confined to nonresident 
debtors.— Cook v. Fenton, Case No. 3,156. 

Construction of the' insolvent laws of Massa- 
chusetts, and the effect of proceedings there- 
under, determined.— Perry Mfg. Co. v. Brown, 
Case No. 11,015. 

§ 6. Appointment of trustee. 

Validity and effect of an order appointing a 
trustee to take possession of an insolvent's es- 
tate, made by a probate court pending an assign- 
ment for the benefit of creditors.— Southworth 
V. The A. E. Douglass, Case No. 13,195. 

§ 7. Assignment, and title of assignee or 
trustee. 

The common printed form of the deed from 
an insolvent debtor to his trustee under the in- 
solvent act is sufficiently certain to convey to 
the trustee a title to slaves.— Watson v. Hall. 
Case No. 17,283. 

A general assignment under the state insol- 
vent law will pass the title to a patent, but not 
the right to a subsequent extended term. — 
Schaum v. Baker, Case No. 12,440. 

A claim for compensation for wrongs done 
under Spanish authority, and provided for by 
treaty (8 Stat. 252), passed to the general as- 
signee in insolvency.— United States v. Huntei-. 
Case No. 15,426. 
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A convevance executed under the Pennsyl- 
vania insolvent law of 1799 will not operate to 
bar an estate tail.— Willis v. Bucher, Case No. 
17,769. 

An agreement to pay one known to be insol- 
vent a part of the purchase money of property 
held by an assignee in insolvency is void as to 
creditors.— McGuire v. Briscoe, Case No. 8,813a. 

§ 8. Attacliinent and otlier liens. 

The insolvent act of Massachusetts of 1838 
does not dissolve an attachment in the courts of 
the United States under the antecedent state 
laws adopted by congress. — Springer v. Foster, 
Cases Nos. 13,265, 13,266. 

A judgment lien, although there is no eseeutipn 
pending, is not destroyed by section 5 of the in- 
solvent act of 1803.— Farmers' Bank v. Kobbins, 
Case No. 4,660. 

Whether the actual seizure of property of an 
insolvent under process of a federal court before 
his assignees under thS state insolvent law take 
possession of it creates a valid lien, — qusere. — 
Towne v. Smith, Case No. 14,115. 

§ 9. Sale of property. 

A state court acquiring possession and control 
of the insolvent debtor's property has power to 
dispose of it, and give a good title.— Burt v. 
Keyes, Case No. 2,212. 

§ 10. Actions "by assignee. 

A trustee in insolvency may maintain a bill for 
relief against judgments confessed by the insol- 
vent, on notes given upon usurious and gam- 
bling considerations.— Thomas v. Watson, Case 
No. 13,913. 

In such suit defendant will not be relieved 
from stating the true consideration of the notes 
as prayed in the bill, on the ground that his an- 
swer might subject him to a penalty or for- 
feiture.— Thomas V. Watson, Case No, 13,913. 

An assignee in insolvency in one state cannot 
avoid a conveyance of personalty in another state, 
good as against the insolvent, but invalid against 
creditors, under the laws of the latter state.— 
Betton V. Valentine, Case No. 1,370. 

§11. Claims against estate. 

In Rhode Island, commissioners of deceased in- 
solvents have not jurisdiction of merely equita- 
ble claims.— Hunt v. Danforth, Case No. 6,887. 

The presentation to the commissioners of an 
insolvent estate, and the adjudication of a claim 
of which they have not jurisdiction, is not a bar 
to a suit thereon. — ^Hunt v. Danforth, Case No. 
6,887. 

§ 12. K-iglrts and remedies of debtor. 

An insolvent debtor, arrested for a debt due 
before his discharge, can only be relieved by the 
court, or a judge, before whom the process is re- 
turnable. — Frere v. Mudd, Case No. 5,107. 

§ 13. Discliarge — ^Proceedings to obtain 
and in opposition. 

Upon the trial of an issue as to the right to a 
discharge, the debtor must produce his account 
books, if called for.— Ex parte Hadry, Case No. 
5,895. 

Upon the petition of a creditor of an insolvent 
debtor to deprive him of the benefit of the in- 
solvent act, defendant may show that petitioner 
is not his creditor.- Mandeville v. Jamesson, Case 
No. 9,011. 

On the trial of the issues upon allegations filed 
against an insolvent under Act Slarch 3, 1803. 
the persons filing the same must show that they 
are creditors. — Newton's Case, Case No. 10,188. 

Such allegations cannot be amended after the 
jurv is sworn, by inserting the name of another 
creditor.— Newton's Case, Case No. 10,188. 

Under the insolvent act for the District of 
Columbia (2 Stat. 237), a finding of fraud could 
only be justified when there was an intent to de- 



pay preferred 
said act. — ^Ex 



fraud creditors, who were such at the time of the 
conveyance and at the time of the trial. — Ex 
parte Knowles, Case No. 7,895. 

A bona fide sale of property to 
creditors is not fraudulent under 
parte Knowles, Case No. 7,895. 

A deed technically void as to creditors, because 
not followed by change of possession, is not evi- 
dence of fraud justifying a conviction under the 
act, if there was a real bona fide consideration. — 
Ex parte Knowles, Case No. 7,895. 

On an issue of fraud under the act, the burden 
is upon the complaining creditors to show a 
fraudulent intent.— Ex parte Knowles, Case No. 
7,895. 

The insertion in the deed of a consideration less 
than the true one is not of itself a fraud, if the 
actual consideration was a fair one.— Es parte 
Knowles, Case No. 7,895. 

An insolvent obtaining a warrant of discharge 
by fraud is not discharged.— Slocum v. Simnis, 
Case No. 12,935. 

Discharge under Act 1774 hdd not valid, un- 
less a copy of the justice's certificate be aifixed 
at the door of the county clerk's ofiice. — ^Slountz 
V. Jones, Case No. 9,889. 

What allegations are sufficient to prevent a 
discharge under the insolvent act of the District 
of Columbia. — Eekle v. Fitzgerald, Case No. 4,- 
267. 

A debtor found guilty of having disposed of his 
property with intent to defraud his creditors will 
be denied the benefit of the act.— Donoghue's 
Case. Case No. 3,988. 

Upon a verdict against the petitioner under the 
insolvent act of the District of Columbia he will 
not be ordered into close custody, if he is out up- 
on a prison-bounds bond.— Eckle v. Fitzgerald, 
Case No. 4,267; McClean v. Plumsell, Id. 8,693. 

§ 14. Setting aside and vacating. 

Order of discharge rescinded on allegations 
filed and ex parte evidence in support thereof, 
where defendant failed to appear.— Hayman v. 
Moxley, Case No. 6,266. 

A certificate of discharge in insolvency is not 
conclusive evidence that the discharge was duly 
obtained. — Hayton v. Wilkinson, Case No. 6,- 
272. 

Evidence that a discharge was fraudulently ob- 
tained cannot be admitted on a collateral motion. 
—Campbell v. Claudius, Case No. 2,356. 

§ 15. Operation and effect. 

The United States are not affected by dischar- 
ges under state insolvent laws.— Glenn v. Hum- 
phreys, Case No. 5,480. 

A discharge covers an immature debt. — ^Ander- 
son's Case, Case No. 353. 

A discharge in Rhode Island extends to debts 
and contracts not yet due.— ShiefEelin v. Wheaton, 
Case No. 12,783. 

A discharge under a state insolvent law Jidd 
a bar to a debt of the master of a vessel for sup- 
plies sold on credit, there being no evidence of 
fraudulent design in omitting the debt from the 
schedule.— Cadmus v. Beman, Case No. 2,281. 

A discharge is available against a creditor not 
named in the list of creditors filed with the in- 
solvent's petition.— Lee v. Gamble, Case No. 8,- 
189. 

A discharge relieves the debtor from liabil- 
ity for costs of a suit pending at the time.— Law 
V. Scott, Case No. 8.129. 

Costs accruing partly before and partly after 
the discharge are barred thereby.— Tenuy v. 
Densley, Case No. 13,834. 

The discharge will bar a ca. sa. for costs, on a 
judgment lor costs, confessed after the discharge 
in an action pending at the time.— Emmers-on v. 
Beale, Case No. 4,469. 
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A discharge from commitm&nt on a ea. sa. un- 
der the insolvent act of June 24, 1S12, is no dis- 
charge of the debt, and plaintiff may resort to 
his judgment lien.— Owen v. Glover, Case No. 
10,630. , 

An attachment for rent not due is superseded 
by the tenant's disdiarge under the insolvent law 
of March 3, 1803, section 5. — ^Keene v. Jackson, 
Case No. 7.643. 

Effect of discharge after arrest on a cap. ad 
resp. and before the return. — Stover v. Densley, 
Case No. 13,508. 

Where the discharge does, not affect the con- 
tract, but only exempts the insolvent from future 
imprisonment, a suit may be brought on the 
contract in another state according to the lex 
fori,— Titus v. Hobart, Case No. 14,063. 

A discharge of the person under the insolvent 
law of a foreign country, where the contract 
was made, leaves the contract still in force. — 
Webster v. Massey, Case No. 17,336. 

Plaintiff who has received a discharge in in- 
solvency pending the action (Act Md. 1774, c 
28) is still competent to maintain it.— Ardrey t. 
Wadsworth, Case No. 512. 

Plaintiff may maintain an action, though dis- 
charged as an insolvent debtor since the cause of 
action accrued.- Ridgway v. Pancos^ Case No. 
11,818. 

A discharged insolvent debtor cannot sue in his 
own. name on a cause of action accrued before 
his discharge; neither can his administrator. — 
Nevitt T. Maddos, Case No. 10,139. 
See, also, ante, §§ 1-4. 

§ 16. Pleading. 

A discharge of the principal under a state in- 
solvent law must be pleaded, to entitle bail to a 
release.^Hayton v. Wilkinson, Case No. 6,272. 

INSPECTION. 

See "Discovery," § 8. 

Of books and papers, see "Customs Duties," §> 

77; "Internal Revenue," § 10. 

at trial, see "Trial," § 4. 

Of flour and bread, see "Food." 

Of mines, see "Mines and Minerals," § 11. 

Of records, see "Records," § 4. 

Of vessels, see "Shipping," §§ 7, 8; "Towage," 

§ 1. 
Production of documents, see "Evidence," § 56; 

"Motions," § 1. 
Validity of statutes, see "Commerce," § 2. 

INSTRUCTIONS. 

In civil actions, see "Insurance," § 190; "New 

Trial," § 5; "Trial," §§ 16-20. 
In criminal prosecutions, see "Criminal Law," §§ 

94, 95; "Homicide," § 9. 



INSURANCE. 

I. CONTROL AND REGULATION IN GEN- 
ERAL. 
§ 1, Foreign companies. 

n. INSURANCE COMPANIES. 

§ 2, Stock companies— Stock and stockhold- 
ers. § 3, Authority of officers. § 4, 

Franchises and powers. 

III. INSURANCE AGENTS AND BROKERS. 

§ 5, Agency for insurer. § 6, Agency for 
applicant. 

IV. INSURABLE INTEREST. 

§ 7, Marine Insurance. % 8, Fire insurance. 
§ 9, Life insurance. 
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V. THE CONTRACT IN GENERAL. 

(A) Nature, Requisites, and Validity. 
§ 10, What law governs. § 11, Existence 

and condition of subject-matter. § 12, Pow- 
ers of agents. § 13, Validity of oral con- 
tracts. § 14, Binding slips or memoranda. 
§ 15, Delivery and acceptance of policy. § 16, 
Papers accompanying policy. § 17, Payment 
of premiums or dues. § IS, Validity. § 19. 
Reformation. 

(B) Construction and Operation. 

§ 20, General rules of construction. § 21, 
Printed and written portfons. § 22, Constru- 
ing together policy and accompanying papers. 
§ 23, BfCect of usage. § 24, Parties. § 25, 
Property covered. § 26, Amount of insur- 
ance. § 27, Commencement of risk. § 28, 
Term and duration of risk. 

VI. PREMIUMS, DUES, AND ASSESS- 
MENTS. 

§ 29, Amount of premiums, § 30, Reduction 
of premiums by dividends. § 31. Payment of 
premiums. § 32, Premium or deposit notes. 
§ 33, Levy and collection of assessment. § 34, 
Refunding or recovery of premiums or as- 
sessments paid. 

VII. ASSIGNMENT OR OTHER TRANSFER 
OF POLIOr. 

§ 35, Right of assured to assign in general. 
§ 36, Right of beneficiary to assign life policy. 
§ 37, Consent of beneficiary and insurer to 
assignment by Insured. § 38, Rights and lia- 
bilities of assignee. 

Vni. CANCELLATION, SURRENDER, 

ABANDONMENT, OR RESCISSION 
OF POLICY. 

§ 39, Right of insurer to cancel. §-40, No- 
tice to cancel. § 41, Effect of cancellation, 
§ 42, Right of Insured to surrender in general. 
§ 43, Effect of surrender. 

IX. AVOIDANCE OP POLICY FOR MIS- 
REPRESENTATION, FRAUD, OR 
BREACH OP WARRANTY OR CON- 
DITION. 

(A) Grounds in General. 

§ 44, Misrepresentation. § 45, Concealment. 
§ 46, False swearing in obtaining Insurance, 
§ 47, Breach of warranty. § 48, Condition 
precedent. 

(B) Matters Relating to Property or Interest 
Insured. 

§ 49, Marine Insurance— Description of ves- 
sel. § 50, Seaworthiness. § 51, Load- 
ing of vessel. § 52, Voyage and destina- 
tion. § 53, Time of sailing. § 54, 

Character of voyage and port regulations. 

§ 55, Valuation. § 56, Use of building. 

§ 57, Description of goods. § 58, Value. § 59. 
Title or interest of Insured. § 60, Incum- 
brances. § 61, Special circumstances affecting 
risks. § 62, OtSer insurance. 

(C) jilatters Relating to Person Insured. 

§ 63, Age, health, and physical condition. 
§ 64, Family history. § 65, Habits. 

X. FORFEITURE OP POLICY FOR 

BREACH OF WARRANTY, COV- 
ENANT, OR CONDITION SUBSE- 
QUENT. 

(A) Grounds in General. 

§ 66, Promissory representations and war-. 
ranties. § 67, Conditions subsequent. 
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(B) ilatters Relating to Propertj- or Interest 
Insured. 

§ 68, Marine insurance— Repairs. § 69, 

Loading and change of cargo. § 70, XIV. 

Voyage. § 71, Deviation or other change 

of voyage in general. § 72, When devia- 
tion excusable. § 73, Illegality of voyage 

and neutrality. § 74, Fire insurance— Change 
of condition and machinery or use of build- 
ing. § 75, Building becoming vacant. 

§ 76, Keeping of prohibited articles. § 77, 

Removal of goods. § 78, Change of 

title or interest. § 79, Precautions 

against loss. § 80, Additional insurance. 

§ 81, Default as ground of forfeiture in gen- 
eral. § 82, Statutory provisions against for- 
feiture. § 83, Notice of time for payment. 
§ 84, Extension of time for payment. § 85, 
Sufficiency of payment or tender to prevent 

forfeiture— In general. § 86, To agent or 

broIier. § 87, Excuses for non-payment. § 88, 
Eights of insured after default. 
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ditures. § 137, Damages incurred or paid. 
§ 138, Advances and interests. § 139, Deduc- 
tions and offsets. 

NOTICE AND PROOFS OF LOSS. 

§ 140, Effect of requirement of policy in gen- 
eral. § 141, To -whom notice of proof may be 
given. § 142, Time for notice and proof. 
§ 143, Sufficiency of notice. § 144, Protests 
and surveys on marine losses. § 145, State- 
ments or proofs of loss of or damage to prop- 
erty. § 146, Proofs of death or of injury to- 
insured. § 147, Certificate of physician attend- 
ing insured. § 148*, Examination of insured. 
§ 149, Defects. § 150, Misstatements or omis- 
sions. § 151, Fraud or false swearing. § 152, 
Estoppel or -waiver as to notice and proofs or 
defects and objections — In general. § 153, 

Statements and acts of officers or agents 

of insurer. § 154," Express waiver. § 155, 

Failure to 

157, Offer 



Denial of liability. § 156, 
state grounds of objection. § 
to compromise. 



XI. ESTOPPED, WAIVER, OR AGREE- 

MENTS AFFECTING RIGHT TO 
AVOID OR FORFEIT POLICY. 
§ 89, Application of doctrines of estoppel and 
waiver. § 90, Liability of insurer to estoppel 
by acts and conduct of agents. § 91, Powers 
of officers or agents respecting waiver. § 92, 
Knowledge of or notice to insurer, officers, or 
agents. § 93, Implied waiver. § 94, Failure 
to cancel or rescind policy. § 95, Collection, 
acceptance, and retention of premiums. 

XII. RISKS AXD CAUSES OF LOSS. 

(A) Slaritime Insurance. 

§ 96, Maritime risks and losses in general. 
§ 97, I^erils of the sea. § 98, Fire. § 99, Ar- 
rests, restraints, and detentions. § 100, Bar- 
ratry. § 101, Collision and liability therefor. 
§ 102, Stranding. § 103, Perils and liabilities 
not specifically mentioned. § 104, Proximate 
cause of loss. § 105, Cause inherent in sub- 
ject-matter insured. § 106, Negligence of 
owners, master, or crew. 

(B) Insurance of Property. 

§ 107, Limitations of risk as to place. § lOS, 
Fire. 

(0) Life Insurance. 

§ 109, Death caused by intemperance. § 110, 
Suicide. § 111, Proximate cause of death. 

(D) Accident Insurance. 

§ 112, What constitutes accident. § 113, 
Risks of travel, railroads and other convey- 
ances. § 114, External, violent, accidental, 
and other means of injury. § 115, External 
and visible signs of injury. 

Xin. EXTENT OF LOSS AND LIABILITY 
OP INSURER UNDER MARINE 
POLICIES. 

§ lie. Actual total loss. § 117, Constructive 
total loss. § lis. Abandonment— Right to 
abandon in general. § 119, Right as af- 
fected by amount of injury. § 120, Who 

may abandon. § 121, What constitutes. 

§ 122, Notice of abandonment. § 123, 

Acceptance. § 124, Effect of abandon- 
ment. § 125, Rights, duties, and liabil- 
ities. § 126, Revocation or waiver. § 127, 

Partial loss in general. § 128, Limitation of 
liability by memorandum clause. § 129, Val- 
ue of subject-matter. § 130, Exception of 
particular average or partial loss. § 131, 
Freight. § 132, Duties of owners, master, or 
crew after loss. § 133, Salvage. § 134, Re- 
pairs. § 135. Wages of crew. § 136, Expen- 



XV. ADJUSTMENT OF LOSS. 

§ 158, Effect of provisions of policy for ap- 
praisal or arbitration. 

XVL RIGHT TO PROCEEDS. 

§ 159, Policy payable to owner of interest in. 
sured. § 160, Life policy payable to insured 
or his estate. § 161, Life or accident policy 
designating beneficiary. § 162, Life policy for 
benefit of creditor. 

XVTI. PAYMENT OR DISCHARGE, CON- 
TRIBUTION, AND SUBROGATION. 
§ 163, Election to rebuild or replace prop- 
erty. § 164, Effect of payment. § 165, Con- 
current insurance. § 166, Subrogation of In- 
surer. 

XVIIL ACTIONS ON POLICY. 

§ 167, Effect of provisions of policy in gen- 
eral. § 168, Grounds of action. § 169, De- 
fenses. § 170, Limitations by provisions of 
policy. § 171, Parties. 172, Declaration and 
complaint. § 173, Issues and proof. § 174, 
Evidence — Presumptions and burden of proof 

— ^Marine insurance. § 175, Idem — Fire 

insurance. § 176, Idem— Life insurance. 

5 177, Insurable interest. § 178, Pol- 
Icy or other contract and terms thereof. 
§ 179, Condition of subject-matter. § 180, 

Performance or breach of warranty or 

condition. § 181, Fraud or misrepresen- 
tation. § 182, Loss or damage to prop- 
erty and cause thereof. § 183, Death of 

or injury to person insured and cause there- 
of. § 184, Valuation of property. § 1S5, 

Amount of loss. § 186, Waiver. 

§ 187, Sufficiency. § 188, Amount of re- 
covery and measure of damages. § 189, Ques- 
tions for jury. § 190, Instructions. § 191, 
Verdict. 

XIX. REINSURANCE. 

§ 192, Validity and effect of contract In 
general. § 193, Extent of liability of reinsur- 
er. § 194, Notice and proof of loss to rein- 
surer. § 195, Actions on contracts of rein- 
surance. 

XX. MUTUAL BENEFIT INSURANCE. 

§ 196, Corporations and associations. § 197, 
Dues and assessments. § 198, Forfeiture and 
suspension. § 199, Beneficiaries. 

Destruction of vessel with intent to defraud un- 
derwriters, see "Shipping," § 16. 

Right of insurer to intervene in admiralty, see 
"Admiralty," § 64. 

to sue in admiralty, see "Admiralty," § o2> 
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^ 1. Fareign companies. 

Failure of a foreign . insurance company and 
its agent to comply with the laws of the state 
In which the assured resides does not avoid a 
policy made and issued at the home office of the 
company.— Lamb t. Bowser, Case No, 8,008. 

The fund deposited by a foreign insurance 
■company as required by the Mississippi statutes 
is intended for the protection of domestic policy 
"holders, and is to be refunded on its withdrawal 
from business, so far as it is not charged with 
unpaid losses and premiums due such holders. 
— ^i'iremen's Ins. Co. t. Hemingway, Case No. 
4,797. 

Such company, on withdrawing from business 
within the state, may assign such fund to a 
company succeeding to its business. — ^Firemen's 
Ins. Co. V. Hemingway, Case No. 4,797. 

A foreign insurance company may sue in a 
federal court, regardless of state statutes for- 
bidding such companies to resort thereto. — Met- 
ropolitan Life Ins. Co. v. Harper, Case No- 9,- 
505. 

II. INSURANCE COMPANIES. 

■See, also, post, § 196. 

§ 2. Stock cozDLpanies — Stock and stoek- 
kolders. 

An insurance company has no right to divide 
its risks and capital into classes, and restrict 
the liability upon stock notes to the class in 
which they are placed.^Fitzpatrick v. Troy Ins. 
Co., Case No. 4,844. 

A resolution, passed by the directors, re- 
leasing the stockholders from unpaid balances 
upon the stock, in accordance with which the 
certificates of stock were stamped "Nonassessa- 
ble," is not binding upon parties who insured 
in the company without knowledge of its ex- 
istence.— Upton Y. Hansbrough, Case No. 16,- 
801; Same v. Jackson, Id. 16,802. 

A stockholder in an insurance company ren- 
dered insolvent by a fire cannot escape liability 
on a demand note given for stock, by giving, 
in payment of his note, a certificate of indebted- 
ness on an adjusted policy. — Jenkins t. Armour, 
Case No. 7,260. 

Interest will run on such note from the date 
of demand by the assignee or of the exchange 
of the certificate for tlie note.— Jenkins v. Ar- 
mour, Case No. 7,260. 

Change in charter, from "life and accident" 
insurance company to "fire, marine, and inland 
insurance," discharges nonassenting subscrib- 
ers to stock. — ^Ashton v. Burbank, Case No. 582. 

-§ 3. Authority of officers. 

A verbal agreement by a general officer of a 
company, which accepted part of a risk, to 
guaranty insurance made by other companies 
substituted by him for the balance of the risk, 
Iteld not enforceable. — Constant v. Allegheny 
Ins. Co., Case No. 3,136. 

Agents, see post, §§ 5, 6. 

5 4. — FrancMses and powers. 

Insurance companies have power to take, hold, 
and negotiate negotiable paper in the conduct 
of their business.— Alexander v. Horner, Case 
No. 169. 

Insurance companies created by the laws of 
other states do not contravene the public pol- 
icy of Illinois by investing their assets in mort- 
gages upon real estate within that state. — 
Hards v. Connecticut Mut. Life Ins. Co., Case 
No. 6,055. 

The acceptance of mortgages by life compa- 
nies in Nebraska in 1872 as security for loans 



was not illegal. — ^Jloore v. Union Mut. Life Ins. 
Co., Case No. 9,777. 

HI. INSURANCE AGENTS AND 
BBOKEBS. 

See, also, post, §§ 12, 90, 91, 153. 

§ 5. Agency for insnrer. 

The appointment of a fire insurance agent 
and the extent of his agency may, in the ab- 
sence of a written appointment, be proved by 
evidence of his acts and the company's recogni- 
tion thereof.— Nicoll v. American Ins. Co., Case 
No. 10,259. 

The agency of one representing an insurance 
company, authorized to receive premiums and 
renew policies, becomes unlawful when the in- 
sured and the insurer become public enemies. — 
Tait V. New York Life Ins. Co., Case No. 13,- 
726. 

The liability of the general agent of a compa- 
ny for balance due from his subagents held 
not removed by the act of the company in re- 
ceiving balances from subagents after removal 
of the general agent— National Fire & Marine 
Ins. Co. V. Lester, Case No. 10,043. 

An action will not lie on the bond of an 
agent of a foreign insurance company for fail- 
ing to pay over premiums collected after the 
company had failed to comply with the state law 
by obtaining a renewal of its certificate. — ^Madi- 
son Mut. Ins. Co. v. Ecker, Case No. 8,937. 

In Indiana it is not essential to the validity 
of the bond of the agent of a foreign insurance 
company that he should have previously filed in 
the circuit court the papers required by the state 
statute.— United States Life Ins. Co. v. Adams, 
Case No. 16,792. 

A person who is the general agent of an in- 
surance company under a state statute requiring 
the appointment of such an agent for the serv- 
ice of process on foreign companies is not nec- 
essarily the general agent of the company as to 
the execution of contracts with the company. — 
Whitcomb v. Phoenix Mut. Life Ins. Co., Case 
No. 17,530. 

Where an insurance agent is furnished with 
blank policies which he is authorized to fill up 
and deliver and make binding until canceled, 
his authority to make this larger completed con- 
tract includes an authority to make a prelim- 
inary executory contract to enter into it. — 
Weeks y. Lycoming Fire Ins. Co., Case No. 17,- 
353. 

The recital in the policy that the agents have 
no power to waive any of its provisions, one of 
which is that the policy shall be void on non- 
payment of premiums when due, does not refer 
to the first premium recited in the policy as 
paid.— Miller v. Brooklyn Life Ins. Co., Case No. 
9,564. ^. 

Where tie insurer contracts by and through 
the solicitor of insurance, a clause in the pol- 
icy declaring that persons acting as solicitors 
are agents of the insured and not of the insurer, 
is invalid. — ^Bassell v. American Fire Ins. Co., 
Case No. 1,094. 

The loc&l agent of a foreign company, who 
has power to effect insurance and collect pre- 
miums, is presumptively authorized to make a 
verbal contract to renew a risk, and to give time 
for payment of the premium. — Taylor v. Ger- 
mania Ins. Co., Case No. 13,793. 

If either party must suffer by the fault of an 
insurance agent, it must be his principal. — 
Nicoll vl American Ins. Co., Case No. 10,259. 

' The insurance company is not responsible for 
the act of its regular agent in instituting crim- 
inal proceedings against an insured suspected 
of setting the insured property on fire, unless 
his act was authorized or ratified by it.~Nor- 
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man v. Insurance Co. of North America, Case 
Xo. 10,299. 

Contract of insurance company with agent 
construed in relation to right to discontinue the 
agency, and the right of the agent to commis- 
sions on future premiums. — ^Mutual Benefit 
Life Ins. Go. v. Charles, Case No. 9,975. 

§ 6. Agency for apxilicaiit. 

A covenant by the lessee to pay the cost of 
insurance, in addition to the rent, confers no 
authority upon him to insure for the benefit of 
the lessor.— Hidden v. Slater Mut. Fire Ins. 
Co., Case No. 6,463. 

Under an order to insure a given sum, agent 
cannot insure to cover premium in same policy 
with that to cover value. — ^Barton v. Anthony, 
Case No. 1,084. 

Knowledge of loss before insurance by one 
who was not the agent of the insured for any 
purpose connected with the insurance is not no- 
tice to the insured.— Clement v. Phoenix Ins. 
Co., Case No. 2,881. 

IV. INSUHABIiE INTEREST. 

See, also, post, §§ 35-38, 177. 

§ 7. Marine insurance. 

The owner of a vessel, who has contracted to 
sell her for a certain sum, and to make title, 
has an insurable interest to the extent of the 
value of the vessel. — Stuart v. Columbian Ins. 
Co., Case No. 13,554. 

One for whom a vessel was built, and who had 
entire possession and a bond for conveyance on 
payment of a specified sum, Jield to have had 
an insurable interest in the freight, and to be 
truly represented as owner, although the reg- 
ister was in the builder's name. — Simmes v. 
Marine Ins. Co., Case No. 12,862. 

The right of the master of a vessel to pri- 
mage is an insurable interest. — Pedrick v. Fish- 
er, Case No. 10,900. 

By a policy on vessel and cargo, a person hay- 
ing a lien for advances or a special ownership 
and possession may protect his interest in the 
vessel and cargo to the extent of his advances 
and lien. — Seamans v. Loring, Case No. 12,583. 

Quaere as to the validity of an insurance by 
seamen* of their shares in the proceeds of an 
adventure, where the shares are in the nature 
of wages, though given in lieu thereof. — ^Han- 
cox V. Fishing Ins. Co., Case No. 6,013. 

A surety for the payment of value of cargo 
in case of its condemnation, having possession 
of the same for his indemnity, has an insurable 
interest, the particular circumstances of which 
he need not communicate to the insurer. — ^Rus- 
sel Y. Union Ins. Co., Case No. 12,146. 

An interest does not cease to be insurable in 
the progress of the voyage simply because it 
is subject to contingencies, or has not at the 
moment anything corporeal or tangible to which 
it is attached.— Hancos v. Fishing Ins. Co., Case 
No. 6,013. 

Master who, to prevent loss, buys in cargo at 
a public sale after abandonment, does not be- 
come owner so as to have an insurable interest. 
—Barker v. Marine Ins. Co., Case No. 992. 

§ 8. Fire insnrance. 

A lien, or an interest in the nature of a lien, 
though the debtor may be pursued personally, 
is an insurable interest.— -Hancos v. Fishing 
Ins. Co., Case No. 6,013. 

Trustee appointed in place of one named in 
will, who declines to serve, has insurable inter- 
est.— Babson V. Thomaston Mut. Fire Ins. Co., 
Case No. 704. 

One in possession of the property of another, 
to whom he advanced a portion of the purchase 
money, and who holds a power of attorney au- 



thorizing him to sell, has an insurable interest. — 
Brugger v. State Inv. Ins. Co., Case No. 2,051. 

A factor has an insurable interest in goods 
on which he has a lien for advances. — ^Russel v. 
Union Ins. Co., Case No. 12,146. 

§ 9. Iiif e insurance. 

A married sister, in no way dependent upon 
her brother for support, and not his creditor, 
has an insurable interest in his life. — ^France v. 
^tna Life Ins. Co., Case No. 5,027. 

A life policy, taken for the benefit of and 
assigned to a person who has no insurable in- 
terest in the risk, is void. — Swick v. Home Ins. 
Co., Case No. 13,692. 

TT. THE CONTRACT IN GENERAL. 

See, also, post, §§ 178, 192. 
Effect of custom or usage on contract, see "Cus- 
toms and Usages." 

(A) NATURE, REQUISITES, AND VALIIX- 
ITY. 

§10. 'Wh.&t law governs. 

An application for insurance, accepted at the 
home office in Illinois, whither it had been sent, 
with a note and money constituting the pre- 
mium, by an agent in Indiana, held to be an 
Illinois contract— Lamb v. Bowser, Case No. 8,- 
008. 

Where a policy of insurance is written at the 
home office of the insurance company, and 
transmitted to an agent in another state, who- 
had authority to receive applications for poli- 
cies and payment of premiums, and through 
whom leases were paid, the contract is governed 
by the laws of the state of the domicile of the 
company.— Wright v. Sun Mut. Ins. Co., Case 
No. 18,095; Same v. Orient Mut. Ins. Co., Id. 

An insurance policy obtained in New York by 
a citizen of Massachusetts and subsequently as- 
signed to his wife, who assigned it to a third 
party, is governed, as between the original par- 
ties, by the New York law; but as to the wife's 
power to assign, by the Massachusetts law. — 
Newcomb v. Mutual Life Ins. Co., Case No. 
10,147. 

Where the contract of insurance is complete 
on the execution of the policy in the home office 
of the company, and not until then, the contract 
is governed by the law of the place of the home 
office, whether the policy be delivered first to 
the agent or the insured. — Shattuck v. Mutual 
Life Ins. Co., Case No. 12,715. 

A policy issued at the home office of the com- 
pany, where the premiums and loss are made 
payable upon an application of a citizen of an- 
other state received through its local agents 
who had no authority to contract, is governed 
by the law of the state of the company's domi- 
cile. — Desmazes v. Mutual Ben. Life Ins. Co., 
Case No. 3,821. 

A policy issued by a foreign insurance com- 
pany through a general agent in the state, who 
acts purely in a ministerial capacity, held not 
a contract governed by the law of such state. — 
Whitcomb v. Phoenix Mut. Life Ins. Co., Case 
No. 17,530. 

Construction of valued policy as to place where 
goods were to be taken on board. — Gardner v. 
Columbian Ins. Co., Case No. 5,224. 

A contract of insurance, made on a voyage 
which is opposed to the common, statute, or 
maritime laws of the country where it is effect- 
ed, is void.— Craig v. United States, Case No. 
3,340. 

The Massachusetts nonforfeiture acts are not 
applicable to contracts made without the state 
by foreign corporations doing business within 
the state. — Desmazes v. Mutual Ben. Life Ins. 
Co., Case No. 3,821. 
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IE is not an ingredient of the contract of in- 
surance that it shall be enforced conformably 
to the law of the place where it was executed. — 
Griswold v. Union Mut. Ins. Co., Case No. 
5,840. 

§ 11. Xhdstence and condition of sub- 
ject-matter. 

Insurance made between parties ignorant of 
a loss is valid, where the policy has been com- 
pleted though not delivered,— Kohne v. Insur- 
ance Co. of North America, Case No. 7,920, 

The omission of the master to telegraph the 
loss of a vessel Jield not to vitiate the policy. 
^Folsom V. Mercantile Mut. Ins. Co., Case 
No. 4,902. 

The neglect of the insured's agent to give no- 
tice of the loss of the property before the insur- 
ance was effected will not vitiate the policy, 
where he had nothing to do in effecting the in- 
surance.— Patton V. Janney, Case No. 10,836. 

The omission of the master to communicate 
the loss of the vessel, where willful and with 
a fraudulent design to enable the owner to 
make insurance, will not render void a policy 
thereafter obtained by the owner, who acted 
with entire good faith.— Ruggles v. General In- 
terest Ins. Co., Case No. 12,119. 
See, also, post, § 179. 

§ 12. PoTC-ers of agents. 

The mistakes of the local agent of the com- 
pany in preparing the application are prima facie 
chargeable to the company.— Brugger v. State 
Inv. Ins. Co., Case No. 2,051. 

An agent who procxures insurance with knowl- 
edge of the underwriters that he is acting as 
such is entitled to a policy insuring him as 
agent, or for whom it concerns,— Oliver v. Mu- 
tual Commercial Marine Ins, Co., Case No. 
10,498. 

§ 13. Validity of oral contracts. 

A parol agreement for insurance must include 
the subject of insurance, the time, amount, and 
premium.— Weeks v. Lycoming Fire Ins. Co., 
Case No. 17,353. 

Where, under the circumstances, the policy 
would have been binding if one had issued, the 
agreement to insure will be binding. — ^Weeks v. 
Lycoming Fire Ins. Co., Case No. 17,353. 

A parol acceptance of a written proposal for 
insurance, admitted by the answer, is a binding 
contract for insurance, in the absence of any 
statute requiring sudi contract to be in writ- 
ing. — ^Union Mut. Ins. Co. v. Commercial Mut. 
Marine Ins. Co., Case No. 14,372. 

A parol contract of insurance is not merged in 
a policy issued, which does not conform there- 
to.— Humphry v. Hartford Fire Ins. Co., Case 
No. 6,875. 

The charter provisions that "all the conditions 
of policies issued by the company shall be print- 
ed or written on the face thereof," and that 
certain officers "shall sign the policies" made 
by order of the directors, does not prevent the 
making of an oral contract, or liability upon 
an implied contract. — ^Henning v. United States 
Ins. Co., Case No. 6,366. 

A parol agreement as to the terms on which a 
policy shall be issued, made by a general officer 
of the company, will be enforced after a loss, 
though the charter provides that all contracts 
shall be in writing under seal. — Constant v. Al- 
legheny Ins. Co., Case No; 3,136. 

Otherwise as to a mere collateral agreement 
which does not involve the execution of a pol- 
icy.— Constant .v. Allegheny Ins. Co., Case No. 
3,136. 

Ifocal agent of foreign insurance company has 
power to bind company by parol contract to re- 
new policy with one having no knowledge of 



restrictions on his authority. — Bauble v. ^tna 
Ins. Co., Case No. 1,111. 

A written policy cannot be extended to other 
risks than those named, by an averment that it 
was so understood, construed, and intended by 
the parties; but there may be a new parol con- 
tract, covering such different risks. — ^Henning 
V. United States Ins. Co., Case No. 6,366. 

§ l4. Binding slips or xaexnoranda. 

Unrestricted authority to negotiate a contract 
of insiuance by issuing a policy includes author- 
ity to make a valid preliminary contract for 
such issue. — ^Humphry v. Hartford Fire Ins. Co., 
Case No. 6,875. 

§ 15. Delivery and acceptance of policy. 

The contract is not complete until the policy 
is delivered to and accepted by the insured. — 
Lee V. Guardian Life Ins. Co., Case No. 8,190. 

When the policy provided that it should take 
effect when countersigned by a certain agent, a 
delivery by him will render the contract valid 
without such countersigning. — ^Whitcomb v. 
Phoenix Mut Life Ins. Co., Case No. 17,530. 

§ 16. Papers accompanying policy. 

Conditions annexed to a policy are made a 
part thereof by a clause in the body of the pol- 
icy declaring it to be made and accepted with 
reference to them.— Cray v. Hartford Fire Ins. 
Co.. Case No. 3,374. 

The conditions annexed to the policy, in order 
to bind insured, must be brought to his atten- 
tion at or before the time of the contract of in- 
surance,— Bassell V, American. Fire Ins, Co,, 
Case No. 1,094. 

See, also, post, § 22, 

§ 17. Payment of preminms or dnes. 

The sending of the policy to the insured, with 
directions as to executing the premiuny notes, 
and a statement that the cash premium would 
be called for, held a waiver of payment as a 
condition of the policy becoming binding. — Mil- 
ler V. Brooklyn Life Ins. Co., Case No. 9,564. 

Policy lield to take effect from its delivery, 
though premium was not paid, notwithstanding 
its condition to the contrary, where the agent 
was personally liable to the company, — ^Frankle 
V. Pennsylvania Fire Ins. Co., Case No, 5,052a. 

The policy becomes a binding contract from 
the time it is assented to by the assured, pro- 
vided he pays the premium within the time as 
agreed by the agent; and a change in condition 
in health thereafter need not be disclosed. — 
De Camp v. New Jersey Mut. life Ins. Co., 
Case No. 3,719. 

Acknowledgment of receipt of premium does 
not estop the company from denying payment, 
as between the company and the party for 
whose benefit the policy is executed. — ^Miller v. 
Brooklyn Life Ins. Co., Case No. 9,564.. 

Charging insurance brokers with a premium 
due, though not paid, renders company liable, 
notwithstanding condition that policy shaU not 
be in force until premium is actually paid. — 
Bang V. Farmville Ins. & Banking Co., Case 
No. 838. 

A stranger, who procures an application upon 
which a policy is issued and delivered to him, 
to be deUvered to the insured upon payment of 
the premiiun, becomes a special agent to re- 
ceive the premium and deliver the policy. — ^De 
Camp V. New Jersey Mut. Life Ins. Co., Case 
No. 3,719. 

The receipt of the premium by the duly-con-, 
stituted agent on delivery of the policy binds 
the company, though the policy is not counter- 
signed by him. — Camden Consol. Oil Co. v. 
Ohio Ins. Co., Case No. 2,337b. 

An insurance broker, who has placed the risk, 
and to whom the company delivers the policy 
for delivery to the assured, binds the company 
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by accepting payment of tbe premium, though 
he never turns it over.— Oahill v. Andes Ins. 
Co., Case Ko. 2,289. 

The receipt of a premium by the agent binds 
the company, though the agent convert it, and 
the policy is never issued. — Ide v, Plicenix Ins. 
Co., Case No. 7,001. 

See, also, post, §§ 29-3'l. 

§18. Validity. 

A poHc.v is void, as founded on mutual mis- 
take, where the owner and insurer understood 
certain terms of representation to be used in 
totally different senses.— Hazard v. New Eng- 
land Marine Ins. Co., Case No. 6,282. 

A policy of insuiance by a New York company 
on the life of a citizen of Alabama, made in 
1858, not unlawful, as eonlinuiug to insure the 
life of an alien enemy; it appearing that the in- 
sured was a neutral, passive, noncombatant ene- 
my, who remained such in fact, — Hamilton v. 
Mutual Life Ins. Co., Case No. 5,986. 

If the contemplated trade be contrary to the 
laws of the counti-y or the laws of nations, a 
policy upon the ship or cargo is void. — Gray v. 
Sims, Case No. 5,729. 

Valued policy void where thf underwriter is 
designedly misled by insured intending a wager 
policy. — ^AJsop V. Commercial Ins. Co., Case No. 
262. 

Valued policy on profits not a wager policy 
unless so intended by both parties. — ^Alsop v. 
Commercial Ins. Co., Case No. 262. 

§ 19. Reforiuatioii. 

A policy of insm-ance will be reformed so as 
to conform to the order or agreement under 
which it was executed. — Hogan v- Delaware 
Ins. Co., Case No. 6.582. 

Correspondence held not to justify reformation 
of policy.^Hearn v. Now England Mut. Marine 
Ins. Co., Case No. 6,302. 

A mutual mistake in the policy will be cor- 
rected, even after loss, where it can be shown 
from the application or by oral testimony. — 
Brugger v. State Inv. Ins. Co., Case No. 2,051. 

The insured is entitled to have the policy re- 
formed so as to secure the protection which the 
correspondence between the parties shows that 
the insured intende<l, and the insurer knew to 
he his understanding. — Hearn v. Equitable 
Safety Ins. Co., Case No. 6,300. 

If a party fails, through mistake, to obtain 
such a policy as he is entitled to by an existing 
valid contract, equity will relieve, though the 
mistake arose from ignorance of law. — Oliver v. 
Mutual Commercial Marine Ins. Co., Case No. 
10,498. 

See, also, post, §§ 39-43. 

(B) CONSTRUCTION AND OPERATION. 

§ 20. General niles of constmctioii. 

General rules for the construction of policies 
laid down by Betts, J. — ^Henshaw v. Mutual 
Safety Ins. Co., Case No. 6,387. 

The rule that words of exception in anj' in- 
strument are to be construed most strongly 
against the pavty for whose benefit they are in- 
tended applies to policies of insurance. — Palmer 
v. AVarren Ins. Co., Case No. 10,ot)8. 

But this rule of interpretation is subservient 
to another, — "Verba intentioni, non e contra, 
debent inservire." — ^Palmer v. Warren Ins. Co., 
Case No. 10,098. 

fcJtipulations in a policy not required by or con- 
forming to the state statutes, held should be dis- 
regarded. — Thompson v. Liverpool & L. & G. 
Ins. Co., Case No. 13,966. 

The words used in a policy will be construed 
in their ordinary and commonly received mean- 



ing where there is nothing to show that they 
were intended to be understood in a special 
sense. — Ripley v. Railway Pass, Assur. Co., 
Case No. 11,854. 

Policies are to be construed for indemnity of 
the assured and tlie advancement of trade. — 
Mauger v. Holyoke Mut. Fire Ins. Co., Case 
No. 9,305. 

In the case of vague and inconsistent provi- 
sions, the court adopted a construction previous- 
ly put upon similar policies by the insurer, as 
against its contention in this case. — Dutcher v- 
Broolvlyu Life Ins. Co., Case No. 4.202. 

§ 21. Printed, and -roritten portions. 

In the case of contradiction, the written words 
in a policy will control the printed one. — Her- 
nandez v. Sun Mut. Ins. Co., Case No. 6,415; 
Coster V. Phoenix Ins. Co., Id. 3,264. 

Such construction of the policy should be adopt- 
ed as will allow both printed and written clauses 
to be available. — Seton v. Delaware Ins. Co., 
Case No. 12,675. 

The printed words insuring against loss of the 
goods, "or any part thereof," do not control the 
printed words in the memorandum clause, *'Free 
from average, unless general." — Hernandez v. 
Sun Mut. Ins. Co., Case No. 6,415. 

An intention on the part of the company to 
deceive cannot be presumed from the fact that 
some portions of the policy are printed in small- 
er type than other portions, the former being re- 
ferred to in the latter. — ^Whitehouse v. Travelers' 
Ins. Co., Case No. 17,566. 

§ 22. Construing together policy and ac- 
companying papers. 

The order for insurance will be considered as 
containing the contract, where it is materially de- 
parted from in the policy; but it can only be 
resorted to so far as it varies from the policy. — 
Delaware Ins. Co. v. Hogan, Case No. 3,765. 

A statement that the applicant is in good health 
means that he is free from any apparent sensible 
disease or the symptoms thereof, and that he is 
unconscious of any derangement or functions by 
which health could be tested. — Conver v. Phoenix 
Jlut. Life Ins. Co., Case No. 3,143. 

§23. Effect of usage. 

The usage of vessels engaged in the trade in 
question is not admissible in the interpretation of 
a contract of insurance which is not ambiguous. — 
Hearn v. New England Mut. Marine Ins. Co., 
Case No. 6.302. 

The usage of trade must be taken into consid- 
eration in the construction of policies. — Hancox 
v. Fishing Ins. Co., Case No. 6,013. 

§ 24. Parties. 

A policy, made out for a certain person *'or 
whom it may concern," without any warranty 
or representation of national character, will cover 
the interest of any person who has authorized 
the insurance. — Seamans v. Loring, Case No. 12,- 
583. 

g 25. Property covered. 

Under a policy insuring persons against loss on 
certain merchandise, "their own, or held by them 
in trust or on commission," held, that the insur- 
ance was on the goods, and not on the interest 
of the insurers, and parol evidence was inadmis- 
sible to show a different intent. — Robbins v. Fire- 
men's Fund Ins. Co., Case No. 11.881. 

A policy upon "outfits" and upon "catchings" 
substituted for the outfits in a whaling voyage 
protects the "blubber" when on deck. — Rogers v. 
Mechanics' Ins. Co., Case No. 12,016. 

A policy on lithographic presses in a certain 
building, there being two presses then there, hdd 
not to cover a press subsequently put in, so as 
to make double insurance, within the meaning of 
a policy specifically insuring the latter press. — 
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"Blacksmith and carriage maker's stock, manu- 
factured and in process of manufacture," em- 
"braces unmanufactured or raw stock. — Spratley 
V. Hartford Ins. Co., Case No. 13,256. 

§26. Aanonnt of insurance. 

A policy on goods on board a vessel for a voy- 
age out and return, "$12,000 valued," must be 
considered an open policy for the return voyage. 
— McKim V. Phoenix Ins. Co., Case No. 8,862. 

A policy enumerating certain articles, with fig- 
ures indicating dollars placed opposite to each, 
■does not constitute a valued policy.— Luce v. 
Springfield Fire & Marine Ins. Co., Case No. 8,- 
589. 

§ 27. Commencement of risk. 

The policy attaches as soon as the voyage com- 
inences, where the insured has then an inchoate 
right to freight under a contract, although the 
•cargo is not taken in. — Hart v. Delaware Ins. 
•Co., Case No. 6,150. 

Construction of policy "at and from" a certain 
port, as to the time when it attaches. — Seamans 
v. Loring, Case No. 12.583. 

Where freight is insured in a valued policy, 
the right to indemnity attaches if any part of 
the cargo is shipped.— Hart v. Delaware Ins. Co., 
Case No. 6,150. 

If, in a policy "at and from," the assured un- 
reasonably delay to commence the risk or the 
voyage, the underwriter is discharged. — Seamans 
T. Loring, Case No, 12,383. 

■§ 28. Term and dnration of risk. 

Where the risk is to terminate, at the end of 
the voyage, after the vessel has been "moored 
24 hours in -safety," a mere anchoring in the 
usual anchorage grounds, for temporary purposes, 
does not end the risk. — lleigs v. Sun Slut. Ins. 
Co., Case No. 9,396. 

A policy on a vessel for a voyage to a certain 
port and 2-i hours after anchoring in safety is 
not terminated by lying at anchor at the anchor- 
age ground outside the harbor, and there, accord- 
ing to custom, partially discharging into lighters, 
in order to pass the bar. — Simpson v. Pacific Hut. 
Tns. Co., Case No. 12,886. 

An insurance on outfits in a whaling voyage 
does not terminate pro tanto with their consump- 
tion or distribution, but attaches to the proceeds 
of the adventure.— Hancox v. Fishing Ins. Co., 
Case No. 6,013. 

The words in a policy for a year: "Excluding 
during the term all ports or places in * * * 
from July 15 to October 15, 1839,"— 7ieW a sus- 
pension of the risk during such time as the vessel 
should be at the excepted ports. — ^Palmer v. War- 
ren Ins. Co., Case No. 10,698. 

The. terms, "to port in Cuba, and at and thence 
to port of advice," do not give the right to go 
to a second port in Cuba to load. — Hearn v. Eq- 
uitable Safety Ins. Co., Case No. 6,299; Same 
V. New England Mut. Marine Ins. Co., Id, 6,- 
301, 

A policy insuring freight on a steamboat and 
barge against total loss "at and from St. Louis 
to New Orleans," covers freight on additions to 
the cargo made during the voyage. — Stillwell v. 
Home Ins. Co., Case No. 13,450. 

Where in such case the barge was sunk, and 
her cargo transferred to the steamboat, and no 
other barge could be procured to carry cargo pre- 
viously engaged at intermediate ports, lield, that 
the policy covered all freight which would have 
been earned but for the loss of the barge.— Still- 
well v. Home Ins. Co., Case No. 13,450. 
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VI. PKEMITJMS, DITES, AND AS- 
SESSMENTS. 

See, also, post, §§ 95, 197. 

§ 29. Amonnt of premiums. 

Construction of policy "in port and at sea, and 
at all times and places, for the space of six cal- 
endar months," as to amount of premium due. — 
Pollock V. Donaldson, Case No. 11,254. 

§ 30. Hednction of premiums by divi- 
dends. 

A dividend due a policy holder should be ap- 
plied to the payment of his premium, upon his 
request, i^such has been the practice of the com- 
pany. — Manhattan Life Ins. Co. v. Hoelzle, Case 
No. 9,025. 

§31. Payment of premiums. 

Where a mutual insurance company was au- 
thorized to insure for premiums "to be paid in 
cash, as insurance companies not mutual are ac- 
customed to do," the company could accept a note 
for such premium instead of cash. — Carey v. Na- 
gle. Case No. 2,403. 

The receipt of payment of the last premium 
authorizes the inference of payment of prior 
premiums. — Dutton t. New York Life Ins. Co., 
Case No. 4,211. 

Act of agent in accepting responsibility of an- 
other for premium hdd to be ratified. — Bennett v. 
Maryland Fire Ins. Co., Case No. 1,821. 

The policy of insurance is not alone sufficient 
proof of payment of the first premium. — ^Jlillick 
V. Peterson, Case No. 9,601. 

Where the insured and the insurer mutually 
credited each other on account, and at the end 
of every month struck a balance, it is equivalent 
to payment of premium sufficient to keep the 
policy alive. — Marsh v. Northwestern Nat. Ins. 
Co.. Case No. 9.118. 

Premium not required by policy to be paid in 
money may be paid by act of agent in accepting 
responsibility of third person.— Bennett v. Mary- 
land Fire Ins, Co., Case No. 1,321. 

See, also, ante, § 17. 

§ 32. Premium or deposit notes. 

A premium note to an insurance company, pay- 
able "at such times as the directors may re- 
quire," is rendered due and payable when the di- 
rectors have properly required the money to be 
paid.— Gaytes v. Hibbard, Case No, 5,287. 

A premium note made payable to the insurance 
company, "or the treasurer for the time being," 
is a good note to the company. — Gaytes v. EQb- 
bard. Case No. 5,287. 

It is a good defense to a premium note that it 
was given to an agent in a state with the laws 
of which, respecting foreign insurance companies, 
the company had not complied. — Lamb v. Lamb, 
Case No. 8,018. 

A note given a foreign insurance company for 
premiums cannot be enforced by the company 
after it has failed to comply with tiie state law 
by obtaining a renewal of its certificate. — Madi- 
son Mut. Ins. Co. V. Ecker, Case No. 8,937. 

§ 33. Levy and collection of assessment. 

The company is under no obligation to give no- 
tice when a life premium is about falling due, 
though it has been its practice to give such notice. 
— Morey t. New York Life Ins. Co., Case No. 9,- 
795. 

A promise by the agent to give such notice is 
not binding on the company unless he was au- 
thorized to make it. — ^Morey v. New York Life 
Ins. Co., Case No. 9,793. 

Where losses were to be paid by assessments 
upon policy holders, who were at liberty to pay 
or not, as they elected, the collection of such as- 
sessments cannot be enforced. — ^In re Protection 
Life Ins. Co., Case No. 11,444. 



1267 {§ 34) 



INSUHAXCE, yi.-IX. (A). 
[Fed. Cas. Digrest.] 



(§ M) 126& 



§ 34. RefTinding or recovery of pre- 
xainms or assessments paid. 

Fraud in obtaining insurance is a good defense 
to an action for a return of the premium. — 
Schwartz v. United States Ins. Co., Case No. 12,- 
503. 

Where no cargo was taken in, and the voyage 
insured was not commenced, there is no con- 
tract, and the insured may recover back the pre- 
mium paid. — fecriba v. Insurance Co. of North 
America, Case' No. 12,560. 

Where the vessel was not seaworthy when the 
risk insured commenced, the insured may recov- 
er back the premium paid. — Seriba v. Insurance 
Co. of North America, Case No. 12,560. 

VII. ASSIGNMENT OR OTHER 
TRANSFER OF POMCY. 

See, also, post, § 171. 

Assignment in bankruptcy, see "Banlcruptcy," § 
192. 

§ 35. Riglit of assured to assign in gen- 
eral. 

The assignment of a life policy to secure a bona 
fide loan thereon is valid.— In re Sawyer, Case 
No. 12,393. 

A conveyance which equity will treat as a 
mortgage does not terminate the interest of the 
assured. — ELoIbrook v. American Ins. Co., Case 
No. 6.589. 

§ 36. Right of beneficiary to assign life 
policy. 

An assignment by the assured and his wife of a 
life policy payable to the wife "or assigns," by 
its terms absolute, but intended as collateral se- 
curity to the assignee for premiums he should 
pay on the policy, is not invalid under the laws 
of New York. — ^Robinson v. Mutual Ben. Life 
Ins. Co., Case No. 11,961. 

§ 37. Consent of beneficiary and insnrer 
to assig^nment by insured. 

An agreement by the widow of the insured and 
beneficiary under* the policy, with an assignee 
thereof, to receive a certain siun in satisfiiction of 
her interest, hdd a. ratification of his authority 
to collect the amount from the insurer. — Robin- 
son V. Mutual Ben. Life Ins. Co., Case No. 11,- 
961. 

Acceptance from a mortgagee of the renewal 
premium is a ratification of an assignment of 
the policy to him without the insurer's consent. 
— Bilson V. Manufacturers' Ins. Co., Case No. 
1,410. 

§ 38. RiglLts and liabilities of assignee. 

After assignment of fire policy to mortgagee 
with consent of insurer, a mistake in renewal, of 
which mortgagee was ignorant, will not avoid 
the insurance. — ^Akin v. Liverpool & L. & G. Ins. 
Co., Case No. 121. 



Vm. CANCEIiLATION, SURRENDER, 
ABANDONMENT, OR RESCIS- 
SION OF POI.ICT. 

See, also, ante, § 19; post, § 94. 

§ 39. Right of insnrer to cancel. 

Circumstances stated under which a policy will 
be canceled even after a loss has occurred. — 
North American Ins. Co. v. Whipple, Case No. 
10.315. 

A bill in equity will lie for the cancellation of 
a policy, payable to a third person, on the life 
of a person who has become so far intemperate 
as to impair his health, where, by the terms of 
the policy, it was to become void on such con- 
tingency. — Connecticut Mut. Life Ins. Co. v. 
Home Ins. Co., Case No. 3,107. 



§ 40. Notice to cancel. 

A notice of cancellation of a policy need not be 
formal. Mere conveyance by acts or words of 
knowledge of cancellation is sufficient. — Grace v. 
American Cent. Ins. Co., Case No. 5,649. 

Insurance broker, who procured insurance, held, 
under terms of policy, to be agent of insured to 
accept notice of cancellation. — Grace v. Ameri- 
can Cent. Ins. Co., Case No. 5,648. 

§41. BSeet of cancellation. 

A firm paying a draft for a cargo of grain oa 
the faith of an insurance policy, indorsed to them 
by the shipper, is not affected by his mistake in 
ordering the policy canceled, although he was to 
share in the profit or loss on each cargo. — Slarsh 
V. Northwestern Nat Ins. Co., Case No. 9,118. 

The insurer is liable to the legal holder of the 
policy, though the person procuring it by mistake 
ordered it canceled. — ^Marsh v. Northwestern Nat. 
Ins. Co., Case No. 9,118. 

§ 42. Rigbt of insured to surrender in 
general. 

Construction of stipulation providing for a right 
to surrender at any time on payment of custom- 
ary short rates. — In re Independence Ins. Co., 
Case No. 7,015. 

§43. Effect of surrender. 

The issuance of a new policy without any new 
consideration, merely for the purpose of substi- 
tuting a different beneficiary, will not authorize 
the company to change the conditions by making 
the representations warranties. — Klaiber v. Bli- 
nois Benev. Masonic Soc, Case No. 7,863a. 

IX. AVOIDANCE OF POLICY FOR 
MISREPRESENTATION, FRAUD, 
OR BREACH OF WARRANTY 
OR CONDITION. 

See, also, post, §§ 180, 181, 198. 

(A) GEOtJNDS IN GENERAL. 

§ 44. Misrepresentation. 

•Mere expression of opinion does not consti- 
tute material misrepresentation.— Olason v. 
Smith, Case No. 2,868. 

Statements in application Jield^ to be repre- 
sentations, and not warranties, although appli- 
cation referred to the policy and contained a 
warranty, where no specific and distinct refer- 
ence was made thereto in the policy. — Oonover 
V. Massachusetts Mut. Life Ins. Co., Case No. 
3,121. 

The insured is bound by the representations- 
made in the application signed by him or his 
agent, though written out by the insurer's 
agent, unless it appear that the answers were 
not truthfully written out, and the statements 
were not assented to, — Murphrey v. Old Domin- 
ion Ins. Co., Case No. 9,945. 

A misrepresentation, to avoid the policy, must 
have been in relation to a material fact that 
would have probably induced the insurer to de- 
cline the risk. — HoUoman v. Life Ins. Co., Case 
No. 6,623. 

Where the application stipulates that the an- 
swers are fair and true, and that it shall be 
the basis of the contract, and any untrue or 
fraudulent answers shall avoid the policy, such 
answers are declarations and representations, 
and the burden is on the company to show 
them false. — Sinclair v. Phoenix Mut. Life Ins. 
Co., Case No. 12,896. 

It is only an honest effort to obtain full dis- 
closure and a communication of all facts ob- 
tained that will relieve assured from a charge 
of misrepresentation or concealment. — Biays v. 
Union Ins. Co., Case No. 1,383. 

The distinction pointed out between untruth- 
ful answers to specific questions and the mere 
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failure to make full answers.— Swiek v. Home 
Ins. Co., Case No. 13,692. 

The best test of a material variation in the 
representations is that it increases the risk so 
as to require a larger premium.— NicoU v, Ameri- 
can Ins. Co., Case No. 10,259. 

The Missouri statute of March 23, 1874, de- 
claring immaterial any misrepresentations made 
in procuring life insurance, unless the matter 
misrepresented actually contributed to the con- 
tingency on whidh the policy became payable, 
comprehends all statements, -whether technical 
representations or warranties. — Lovell v. Alli- 
ance Life Ins. Co., Case No. 8,552. 

Act Mo. March 23, 1874, in relation to mis- 
representations in obtaining policies of life in- 
surance, extends to all policies delivered in the 
state after the act went into effect, and irre- 
spective of provisions of the policy.^White v. 
Connecticut Mut. Life Ins. Co., Case No. 17,- 
545. 

Materiality of representations as to neutral- 
ity, where premium is sufficient to cover bel- 
ligerent risk,— BudE V. Chesapeake Ins. Co., 
Case No. 2,078. 

Omissions or misrepresentations of facts ma- 
terial to the risk in an application will avoid 
the policy where the agent had no knowledge 
of the premises.— Roth v. City Ins. Co., Case 
No. 12,084. 

Where a life insurance policy contains a con- 
dition that if the statements in the application 
shall be found in any respect untrue it shall 
be void, untrue answers to specific questions 
avoid the policy, although relating to matters 
not materially affecting the risk, and not made 
with a view to deceive the company.— "Wilkin- 
son V. Union Mut. life Ins. Co., Case No. 17,- 
676; Trefz v, Knickerbocker Life Ins. Co., Id. 
14,166; Holabird v. Atlantic Mut. Life Ins. 
Co., Id. 6,587. 

If the statements made in an application 
which becomes part of the policy be untrue in a 
material respect at the time they are made, the 
policy is void, whether they be regarded as 
warranties or material representations. — De 
Camp V. New Jersey Mut, Life Ins. Co., Case 
No. 3,719. 

The insured is not entitled^ to recover if _ he 
was in apprehension of incendiarism at the time 
of taking out a policy, but stated that he was 
not.— Whittle v. Farmville Ins. Co., Case No. 
17,603. 

A misrepresentation of a material fact is 
fatal, though made by an agent without the 
knowledge of the principal.— Carpenter v. Amer- 
ican Ins. Co., Case No. 2,428. 

False representation, to avoid policy, must be 
material, either in relation to rate of premium 
or as offering false inducement to risk. — 
Clason V. Smith, Case No. 2,868. 

If the insured grossly exaggerates the value 
of his property at the tune of taking out his 
policy, he is not entitled to recover.— Whittle v. 
Farmville Ins. Co., Case No. 17,603. 

See, also, post, §§ 66, 150, 151. 

§ 45. Concealiuent. 

It is the duty of the assured to disclose all 
facts material to the risk.— Kohne v. Insurance 
Co. of North America, Case No. 7,920. 

The underwriters cannot object that a cer- 
tain act was concealed, when it was done in the 
usual course of trade. — Oalbreath v. Gracy, 
Case No. 2,296. 

The rule requiring all matters material to 
the risk, known to the assured, to be disclosed, 
does not apply where the concealment is as to 
a matter oovpred by a warranty, express or 
implied.— Bulkley v. Protection Ins. Co., Case 
No. 2,118. 
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Otherwise, however, as to misrepresentations 
as to material facts, whether in answer to 
questions, or voluntary.— Bulkley v. Protection 
•Ins. Co., Case No. 2,118. 

Where material facts are suppressed in rep- 
resentations made a part of the policy, the in- 
surance is avoided.— Clark v. Manufacturers 
Ins. Co., Case No. 2,829. 

A concealment of facts material to the risk 
within the knowledge of the insured, and whicb 
the insurer is not bound to know, vitiates the- 
policy".- Vale v. Phoenix Ins. Co., Case No. 16^- 
811. 

On insurance on goods on a voyage to Charles- 
ton, lost or not lost, general knowledge of un- 
derwriters of severe gales on the coast of Caro- 
lina will not relieve the insured from the duty 
of communicating a letter giving particulars of 
a hurricane.- Moses v. Delaware Ins. Co., Case 
No. 9,872. 

The underwriter is presumed to be acquaint- 
ed with public transactions, foreign laws, and 
ordinances, the course of nature and of trade, 
but the insurer is bound to disclose all facts 
within his private knowledge which may be ma- 
terial to the risk.— Kohne v. Insurance Co. of 
North America, Case No. 7,922. 

§46. False swearing in obtaining in- 
surance. 

False swearing by the assured in preliminary 
proofs or in an examination under oath requir- 
ed by the policy in any material matter, with in- 
tent to mislead, avoids the policy, but honest 
mistakes do not have this effect. — ^Wiede v. In- 
surance Co. of North America, Case No. 17, 617 r 
Same v. International Ins. Co., Id.; Same v. 
Home Ins. Co., Id. 
See, also, post, § 66. 

§47. Breacli of warranty. 

Material statements in the answers of the ap- 
plicant are considered as warranties, where the- 
policy contains a clause declaring that the ap- 
plication forms a part of the polic^.— Bddy 
Street Iron Foundry v. Hampden Stock & 
Mutual Fire Ins. Co., Case No. 4,277. 

Representations are made warranties by a 
declaration in the policy that the application is- 
to be considered a part thereof, and that the 
policy is issued on the faith of the representa- 
tions and shall be void if they are untrue. — ^Lee- 
V. Guardian Life Ins. Co., Case No. 8,190. 

Where answers are responsive to direct ques- 
tions asked by the insurer, they are to be re- 
garded as warranties; where not so responsive, 
but volunteered, they should be construed to^ be 
mere representations. — ^Buell v. Connecticut 
Mut. Life Ins. Co., Case No. 2,104. 

The different kinds of warranties, affirmative- 
and promissory, express and implied, discussed. 
— Cady V. Imperial Ins. Co., Case No. 2,283. 

Untrue warranties avoid a policy, regardless- 
of tiieir materiality; otherwise as to mere rep- 
resentations. — ^Bueli V. Connecticut Mut. Life- 
Ins. Co., Case No. 2,104. 

§48. Condi-tion precedent. 

All warranties, whether express or implied, 
constitute a condition precedent, and perform- 
ance must be proved.— Craig v. United States- 
Ins. Co., Case No. 3,340. 

(B) MATTERS RELATING TO PROPERTY 
OR INTEREST INSURED. 

See, also, post, §§ 68-88. 

§49. Marine insurance — ^Description of" 
vessel. 

Everything which concerns the state of the- 
vessel at any particular period of her voyoge is- 
material to the risk.— Coles v. Marine Ins. Co.^ 
Case No. 2,988. 
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The assured need not communicate the age of 
■the vessel, or where she was built. — Popleston 
T. Kitchen, Case No. 11,278. 

The meaning of the representation, "eopper- 
<ed ship," in the application, is to be understood 
according to the ordinary sense and usage of 
such terms in the place where the insurance is 
made. — ^Hazard v. New England Marine Ins. 
Co., Case No. 6,2S2. 

Upon a valued policy, a. misrepresentation as 
to the age and size of the* vessel will not avoid 
the policy. — Straas v. Marine Ins. Co., Case No. 
13,518. 

A misrepresentation as to the size and age 
of the vessel, though material to the risk, is no 
defense to an action upon a valued policy. — 
Hodgson T. Marine Ins. Co., Case No. 6,567. 

§ 50. — Sea'nrortliiiiess. 

In a time policy on a vessel in her home port 
when made, seaworthiness at the time of sail- 
ing is an implied warranty. — ^Rouse v. Insurance 
Co., Case No. 12,089. 

There .is no implied warranty of seaworthi- 
ness in antedated time policies. — ^Jones v. In- 
surance Co., Case No. 7,470. 

Seaworthiness is such a state as is competent 
to resist the ordinary action of winds and waves 
in the voyage for which the vessel is insured. — 
Bullard v. Koger AYilliams Ins. Co., Case No. 
2,122. 

Heavy cross seas are not the ordinary action 
of the sea, within the meaning of this rule, 
however common they may be in the voyage in- 
sured. — Bullard V. lioger Williams Ins. Co., 
Case No. 2,122. 

Unseaworthiness when insured, good defense. 
— Adderly v. American Mut. Ins. Co., Case No. 
75. 

§ 51. Loading; of vessel. 

The stipulation, "outward cargo of coal not to 
exceed • registered tonnage," held not a mate- 
rial misrepresentation, where the policy provid- 
ed for indemnity though the cargo exceeded the 
registered tonnage. — Hearn v. Equitable Safety 
Ins. Co., Case No. 6,300. 

A statement that the vessel would take her 
register tonnage of coal Jteld not a material 
misrepresentation, where she in fact carried 
more than that quantity. — ^Hearn v. Equitable 
Safety Ins. Co., Case No. 6,300. 

§ 52. •Voyage and destination. 

A representation as to the destination of the 
ship, if true at the time, and not fraudulently 
made, does not avoid the policy, although the 
destination be afterwards changed. — Hubbard 
V. Coolidge, Case No. 6,816. 

A misrepresentation as to the port whence 
the voyage commenced held immaterial, the risk 
being no greater. — Kohne v. Insurance Co. of 
North America, Case No. 7,920. 

Where the policy authorizes the vessel to stop 
at a particular port, the assured need not dis- 
close that the vessel will call there. — Hubbard 
V. Coolidge, Case No. 6,816. 

Upon an open policy from St. Thomas to 
Havana, held, that it was unnecessary to dis- 
close the fact that the ship had sailed from 
Alexandria to Buenos Ayres, and thence to St. 
Thomas. — Simmes v. Marine Ins. Co., Case No. 
12,862. 

§53. Time o£ sailing. 

A misrepresentation as to time of sailing, if 
material to the risk, avoids the policy. — Baxter 
V. New England Ins. Co., Case No. 1,127. 

It is a material concealment not to exhibit, at 
the time the contract of insurance is made, a 
letter communicating the time when the voyage 
insured commenced, where the vessel is then 



out of time.— Johnson v. Phoenix Ins. Co., Case 
No. 7,405. 

§ 54. ■ Cliaracter of voyage and port 

regulations. 

Instructions to the master of a vessel which 
violate the English admiralty rules, although 
such rules are against the law of nations, must 
be communicated to the imderwriter. — Sperry v. 
Delaware Ins. Co., Case No. 13,236. 

That a cargo brought from Laguira to 
Charleston in 1799, and then carried on a voy- 
age to Spain, was not actually landed at 
Charleston, was a fact material to the risk, 
which the insured was bound to disclose, in view 
of the British regulations in respect to the 
colonial trade of enemies. — ^Kohne v. Insurance 
Co. of North America, Case No. 7,922. 

Traders in belligerent country cannot recover 
on policy made with warranty of neutrality, 
where belligerent character not disclosed. — 
Bauduy v, TJnion Ins. Co., Case No. 1,112. 

The assured is not bound to anticipate and 
disclose every possible ground of suspicion whicli 
may weigh with belligerent cruisers; but he 
must disclose circumstances under which bel- 
ligerent courts are in the habit of condemning, 
though against right. — ^ilarshall v. Union Ins. 
Co., Case No. 9,133. 

If regulations of a belligerent, with respect to 
neutrals engaging in colonial trade, are known 
only to the insurer, he must ask for informa- 
tion as to the facts; if known only to the in- 
sured, he must disclose them. — Kohne v. In- 
surance Co. of North America, Case No. 7,920. 

Concealment by the assured of the fact that 
part of the cargo is such as would be condemned 
by belligerent courts vitiates the whole policy. 
— Marshall v. Union Ins. Co., Case No. 9,133. 

§ 55, . — . Valnation, 

A bona fide overvaluation not made with in- 
tent to mislead or defraud will not avoid a val- 
iied policy, and underwriter is estopped to con- 
sider the actual value where he has agreed to 
the value as stated. — Alsop v. Commercial Ins.- 
Co., Case No. 262. 

§56, TTse of Tinilding. 

The policy is void where the property insured 
represented as an oil warehouse is in fact an oil 
refinery, whose risk is essentially greater.— Cam- 
den Consol. Oil Co. v. Ohio Ins. Co., Case No. 
2,337b. 

§ 57. Description of goods. 

The policy is binding where the property is 
properly represented, although the insurer is 
mistaken as to the extent of its liability to fire. 
— Camden Consol. Oil Co. v. Ohio Ins. Co., Case 
No. 2,337b. 

A mistake in the marks of goods insured held 
not material where the intention was apparent. 
— Ruan V. Gardner, Case No. 12,100. 

§ 58. Value. 

A provision that "if the insured shall cause 
the property to be insured for more than its 
value, the policy shall be void," only avoids the 
policy in case of intentional overvaluation or 
fraudulent concealment. — ^Field v. Insurance Co. 
of North America, Case No. 4,767. 

Overvaluation and misrepresentation of the 
value of the subject-matter of insurance, al- 
though they afford no conclusive proof of fraud, 
afford a very strong presumption thereof. — 
Ocean Ins. Co. v. Fields, Case No. 10,406. 

Fraud in the valuation of the property in- 
sured will vitiate the policy. — Howell v. Hart- 
ford Fire Ins. Co., Case No. 6,780. 

§ 59. Title or interest of insured. 

Interest at tlie time of the loss held sufficient 
to entitle the insured to recover, although he 
had no interest at the commencement of the 
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risk — Hensbaw v. Mutual Safety Ins. Co., Case 
No. 6,387. 

Representations in the application, by the 
beneficiaries of an estate, that they are aosolute 
owners of the property, will vitiate the pohcy, 
when such representations are made wanau- 
ties.— Murphrey v. Old Dominion Ins. Co., L-ase 
No. 9,945. 

"VVhere the person in whose name a huilding is 
insured, described as "his," held the legal title 
only as trustee for a purchaser under a void me- 
chanic's lien sale, lield, that he could not re- 
cover for a loss where the policy provided that 
the insured's interest, if not absolute, must he 
expressed in the policy.— Porter v. ^tna Ins. 
Co., Case No. 11,286. 

The interest of a tenant in a wooden building 
which his lease gives hun a right to remove is 
an absolute interest, within the meaning of an 
application for insurance.— Nichols v. Fanners 
Milt Ins. Co., Case No. 10,242. 

Oath to ownership made in good faith, not 
falsified by naked legal title being m another. 
—American Basket Co. v. FarmviUe Ins. Co., 
Case No. 290. 

Naked legal title in another does not vitiate 
policy conditioned that insured should be en- 
tire, unqualified owner."— American Basket Co. 
v. Farmville Ins. Co., Case No. 290. 

Owner must disclose the fact that property 
insured has been sold under a mortgage.— Oteib 
V. Enterprise Co., Case No. 5,297. 

§ 60. Inc-amTjraiices. . 

False statements by the assured m the ap- 
plication respecting the existence of a mortgage 
on the property insured lield to avoid the pol- 
icy— Geib V. International Ins. Co., Case JNo. 
5,*298. • 

§ 61. Special circnmstances afBectiiig 
risks. 

The concealment of incendiary threats, made 
so long prior to the insurance as not to increase 
the hazard, will not avoid the policy.— Thomp- 
son V. Liverpool & L. & G. Ins. Co., Case No. 
13,966. 

§ 62. Otlier insurance. 

The insured need not disclose prior insurance. 
—Murray v. Insurance Co. of Pennsylvania. 
Case No, 9,961. 

Prior insurance to the full value of the prop- 
erty exonerates the insurer in a subsequent pol- 
icy, under the usual clause as to prior insur- 
ance, though the prior policies are subsequently 
canceled before the risk is commenced.— Sea- 
mans V. Loring, Case No. 12,583. 

(G) MATTERS RELATING TO PERSON 
INSURED. 

§ 63. Age, liealtli, and pliysical condi- 
tion. , , . 

Statement of age held not to import absolute 
aecuracv.— B^ance v. iEtna Life Ins. Co., Case 
No. 5,027. 

Warranty in relation to "good health" and 
being "free from any symptoms of disease con- 
strued.— Swick V. Home Ins. Co., Case No. 
13,692, 



Declarations in response to questions as to 
health are representations, and the burden of 
proving their falsity is on the insurer.- Conver 
V. Phoenix Mut. Life Ins. Co., Case No. 3,143. 

Failure to disclose the fact that the insured 
is dangerously ill will avoid a renewal certifi- 
cate, issued on payment of a premium 11 days 
after it is due, where prompt payment has not 
been waived.— Garber v. Globe Mut. Life Ins. 
Co., Case No. 5,214. 

A declaration that the insured had not pre- 
viously had a severe disease held not to include 
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those ordinary diseases which yield really to 
medical treatment, and do not tend to shorten 
life, such as a disease of the bowels, which, 
lasted three weeks.— Holloman v. Life Ins. Oo., 
Case No. 6,623. 

The certificate of the examining physician of 
a life insurance company is evidence of its re- 
citals,' and is conclusive, unless his opinion was. 
influenced by fraudulent representations or con- 
cealment of material facts.— Holloman v. Life- 
Ins. Co., Case No. 6,623. 

The examining physician is the agent of the- 
insurer, and not of the insured, and the com- 
panv cannot show that he was incompetent. — 
Holloman v. Life Ins. Co., Case No. 6,623. 

"Throat disease," as used in an appheation,. 
held not to include a temporary inflammation,, 
completely, cured at such time.— Eisner v. 
Guardian Mut. Life Ins. Co., Case No, 4,323. 

A severe injury or a concussion of the brain 
from a fall on the head must be disclosed under 
the question, "Have you ever had any serious 
* * * pergonal injury?"— Snyder v. Mutual 
Life Ins. Co., Case No. 13,154. 

Failure to make known slight temporary dis- 
turbances, not characterizing a dangerous dis- 
ease, if not frequent and repeated, will not 
avoid the policy.— Conver v. Phoenix Mut. Life- 
Ins. Co., Case No. 3,143. 

Untruthful answers to material questions re- 
lating to health and -habits, made warranties, 
will avoid a policy, though the matters misrep- 
resented did not contribute to assured s death. 
— Conover v. !JIassachusetts Mut. Life Ins. Co.,. 
Case No. 3,121. 

§ 64. Family history. 

The question, "Have the person's parents,, 
uncles, aunts, brothers, or sisters been afflict- 
ed with * * * or any other hereditary dis- 
ease?" Iield to have been truthfully answered. 
-Oridley v. Northw-estem Mut. Life Ins. Co., 
Case No. 5,808. 

The fact that insured was 14 years old and" 
at home at the time of the death of certain mem- 
bei-s of his famfly does not prove that he knew 
the cause of death.— Sinclair v. Phoenix JNIut. 
Life Ins. Co., Case No. 12,896. 

§^65: HaTjits. 

Warranty that the assured had never 'been 
addicted to the excessive or intemperate use ot 
any alcoholic stimulants," and does not 'use- 
habitually intoxicating drinks as a beverage,"^ 
construed.— Swick v. Hoipe Ins. Co., Case No. 
13,692, 

A representation in the application that the- 
applicant is "s6ber and temperate" does not 
mean that he totally abstains from the use of 
intoxicating liquors, or that he may not have- 
been drunk on some occasions. It means, rath- 
er, that he is temperate in the use of spirituous 
liquors,— not addicted to their excessive use.— 
Wolf V. Mutual Ben. Life Ins. Co., Case No.. 
17,925a. 

X. rORFEITTJBE OF POIiIOY FOR. 
BREACH OF "WARRANTY, COV- 
ENANT, or' CONDITION SUBSE- 
QUENT. 



(A) GROUNDS IN GENERAL. 

§ 66. Promissory representations and 
xvarranties. 

A material departure from the representations, 
prevents recovery, although the fire was not 
caused by the departure.— Nieoll v. American- 
Ins. Co., Case No. 10,259. 

Warranties, unless strictly complied with, will 
invalidate the insurance, whether they are or 
are not material to the risk.— Eddy Street Iron^ 
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Foundry v. Hampden Stock & Mutual Fire Ins. 
€o., Case No. 4,277. 

A statement in the application that there was 
being constructed a force pump, etc., is not a 
warranty.— Howell v. Hartford Fire Ins. Co., 
Case No. 6,780. 

A warranty in a policy of fire insurance will 
not be extended by construction to include any- 
thing not necessarily implied in its terms. — 
Sayles v. Northwestern Ins. Co., Case No. 

12,422. 

See, also, ante, §§ 44, 46. 

■I 67. Conditions subseg,-aent. 

Conditions are to be construed strictly against 
those for whose benefits they are intended, 
■when they impose burdens on the other party, 
— Catlin V. Springfield Fire Ins. Co.,. Case No. 
■2,522. 

<B) MATTERS RELATING TO PROPERTY 
OR INTEREST INSURED. 

•See, also, ante, §§ 49-62. 

§ 68. Marine insurance — Kepairs. 

The necessity of repairs, in the course of the 
voyage, on account of mere wear and tear, does 
not impair the original warranty of seawortM- 
ness.— Dounell v. Columbian Ins. Co., Case No. 
3,987. 

^ 69. Iioading and cliange of cargo. 

The act of an American consul in whose 
hands a vessel is placed by the crew, after the 
-death of all the officers at sea, in changing her 
cargo so as to lighten her, is not chargeable to 
the insured, and is no defense to the policy, un- 
Jess the vessel was actually overloaded. — ^Win- 
throp v. Union Ins. Co., Case No. 17,901. 

A warranty in a policy of insurance that the 
ship shall not load more than her registered ton- 
nage, means that cargo shall not be carried be- 
yond that amount.— Great "Western Ins. Co. v. 
Thwing, Case No. 5,738. 

Necessary and proper dunnage is no part of 
the loading within this warranty, though it is 
carried on freight.— Great Western Ins. Co. v. 
Thwmg, Case No. 5,738. 

■§ 70. — Voyage. 

Construction of time policy in relation to des- 
tination and voyage.— Stuart v. Columbian Ins. 
Co., Case No. 13,554. 
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^ 71. ^-^ Deviation or other change of 
voyage in general. 

What will be deemed a deviation from the 
voyage insured, and under what circumstances 
a vessel may proceed to a port out of her di- 
rect course, and for what causes she may re- 
main at such port.— Coles v. Marine Ins. Co.. 
•Case No. 2,988. 

The smallest deviation without justifiable ne- 
■cessity discharges the underwriters, though the 
loss is not an immediate consequence. — Martin 
V. Delaware Ins. Co., Case No. 9,161. 

Where a vessel comes to anchor off the port 
of destination when she might have gone di- 
rectly in, it is a deviation discharging the in- 
surers.— West V. Columbian Ins. Co., Case No. 

17,421. 

If deviation was not within purposes, and for 
objects, authorized by usage, the insured cannot 
recover.— Bentaloe v. Pratt, Case No. 1,330. 

Liberty to touch at a place does not justify 
trading, and trading would be a deviation avoid- 
ing the policy.— United States v. The Paul 
Shearman, Case No. 16,012. 

A vessel cannot go out of her course to sup- 
ply a want of men existing before the com- 
mencement of the voyage insured.- Cjruder v. 
Pennsylvania Ins. Co., Case No. 3,452; Same v. 
Philadelphia Ins. Co., Id. 3,453. 



Where the circumstances are not decisive as 
to the motives of the master, he will be given 
the benefit of a favorable construction. — Crocker 
V. Jackson, Case No. 3,398. 

A stoppage or deviation to save property, but 
not to save life, will discharge the insurer. — 
Bond V. The Cora, Case No. 1,621. 

A policy describing a voyage as from A. to 
B., "or" C, and at and from thence to D., does 
not authorize touching at both B. and C— Bulk- 
ley V. Protection Ins. Co., Case No. 2,118. 

A departure from the voyage named will not 
be a deviation, if shown to be a usage of the 
trade.— Bulkley v. Protection Ins. Co., Case No. 
2,118. 

A vessel capturing a hostile vessel in self- 
defense may take possession, and man out the 
prize.— Haven v. Holland, Case No. 6,229. 

§ 72. When deviation excnsahle. 

A reasonable stop at Santos to avoid enemy's 
cruisers on a voyage from Guadaloupe to France 
on the Atlantic held> excusable. — Goyon v. 
Pleasants, Case No. 5,647. 

A deviation for water, where the necessity 
really and fairly existed, and a sufficient quan- 
tity was originally taken on board, and the port 
at which the vessel puts in is the nearest, is 
justifiable.— Wood v. Pleasants, Case No. 17,- 
961. 

A deviation, under the direction of the master 
and last remaining officer when dying, in order 
to place the vessel in charge of the American 
consul, is excusable. — Winthrop v. Union Ins. 
Co., Case No. 17,901. 

The same rule applies to the appointment of 
a British master by the Anierican consul which 
increased the risk, making the vessel a good 
prize had she been taken by a French cruiser. 
—Winthrop v. Union Ins. Co., Case No. 17,901. 

A vessel armed and insured as a letter of 
marque has no right to cruise at large for prizes, 
but she may chase and capture hostile vessels 
coming in sight in the course of her voyage. — 
Haven v. Holland, Case No. 6,229. 

A vessel, whether armed or not, has the right 
to attack or chase an enemy ship in self-defense. 
—Haven v. Holland, Case No. 6,229. 

A stoppage to save lives in jeopardy or prop- 
erty in extraordinary hazard is not a deviation. 
—The Boston, Case No. 1,673. 



A departure by a vessel from her course, to 
ascertain if those on board another vessel in 
apparent distress need relief, and a delay to 
afford such relief, though the motive of saving 
property also influenced the master, is not a 
deviation.— Crocker v. Jackson, Case No. 3,398. 

Otherwise as to a departure or delay merely 
to save property.— Crocker v. Jackson, Case No. 
3,398. 

§ 73. Illegality of voyage and neu- 
trality. 

If the voyage, as originally insured, be valid, 
any subsequent illegality in the course of the 
voyage will not affect the policy as to propertj' 
not tainted with such illegality. — Clark v. Pro- 
tection Ins. Co., Case No. 2,832. 

A policy on a vessel is not rendered void be- 
cause the ship took on board a chain cable 
smuggled by another vessel.— Clark v. Protec- 
tion Ins. Co., Case No. 2,832. 

A warranty against illicit or prohibited trading 
refers to the municipal laws of the country where 
the trade is to be carried on, which laws foreign- 
ers going there are bound to know and observe. 
—Smith V. Delaware Ins. Co., Case No. 13,035. 

Such warranty amounts to a stipulation that 
the trade shall be lawful so as to protect the in- 
sured property, and shall not become unlawful 
by the misconduct or neglect of the insured. — 
Smith V. Delaware Ins. Co., Case No. 13,035. 
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That a vessel seized in. foreiga waters on the 
ground of illicit trade was seized before she ar- 
rived at her destination, and before she had op- 
portuniiy to actually engage in trade, does not 
show that a warranty against illicit or prohibited 
trade was not broken.— Smith v. Delaware Ins, 
Co.-, Case No. 13,033. 

In respect to insurance, the effect of neutrals 
•engaging in colonial trade, contrary to the Brit- 
ish regulations, is the same, whether such regula- 
tions are consistent with international law or 
not— Kohne v. Insurance Co. of North America, 
Case No. 7,920. 

Sailing under a British license during the war 
between the United States and England is illegal. 
•Craig V. United States Ins. Co., Case No. 3,340. 

Upon an open policy from St Thomas to Ha- 
vana, it is no objection to a recovery of the 
freight that the vessel had been chartered at 
Buenos Ayres (then in revolt against Spain) by 
Danish subjects resident at St. Thomas, -for a 
voyage from Buenos Ayres to Havana, with 
leave to stop at St. Thomas, where she did stop, 
diange her papers, and take a new bill of lading, 
without unlading the cargo,— Simmes v. Marine 
Ins. Co., Case No. 12,862. 

Warranty of American property Jidd to extend 
to all cargo put on board on which policy is to 
attach.— Bayard v. Massachusetts Fire & Marine 
Ins. Co., Case No. 1,133. 

A warranty of neutrality is broken by any act 
of commission or of omission which jeopardizes 
the claim to a neutral character, whether by the 
owner, or by his agents.— Calbreath v. Gracy, 
■Case No. 2,296. 

The warranty of neutrality implies that the 
property is neutral in fact and shall be so doc- 
umented as to prove its neutrality, which shall 
not be compromised by any act of tlie insured or 
his agents.— Schwartz v. Insurance Co. of North 
America, Case No. 12,504. 

The stipulation in a policy as to the place where 
proof is to be made in support of the warranty 
•of neutrality is not afiEected by the sentence of a 
foreign court— Sperry v. Delaware Ins. Co., Case 
No. 13.236.. 

The register of a vessel is the only document 
which need be on board in time of universal 
peace, in compliance with warranty of national 
character.— Catlett v. Pacific Ins. Co., Case No. 
•2,517. 

The insurance is forfeited where the risk is 
varied or increased by conduct inconsistent with 
the duties of neutrality.— Schwartz v. Insurance 
Oo. of North America, Case No. 12,504. 

Liability to forfeiture for smuggling does not 
avoid the insurance.— Clark v. Protection Ins. 
Co., Case No. 2,832. 

The conduct of the master in not delivering a 
letter of instructions when captured, though im- 
prudent, Itddf would not prevent a recovery by 
the insured.— Sperry v. Delaware Ins. Co., Case 
No. 13.236. 

§74. Pire insuraaice — Cliange of condi- 
tion and macLineTy or use of 
Imilding. 

The substitution of a horizontal for an upright 
boiler in a woolen mill, and the building of a 
structure to cover the projecting end, and a brick 
chimney and fireplace, where thereby auxiliary 
motive power was obtained, hdd not to render 
the policy void.— James v. Lycoming Ins. Co., 
Case No. 7,182. 

Repairs necessary to remedy defects endanger- 
ing tiie safety of the insured property may be 
made, and new machinery substituted for old, 
where the risk is not increased. — ^James v. Ly- 
coming Ins. Co., Case No. 7,182. 

The policy is not avoided by an alteration in 
the building which does not increase the risk. 



where there are no express provisions against 
alterations.— Dorn v. Germania Ins. Co., Case 
No. 4,005. 

A recital in a policy that the premises insured 
are "to be occupied hereafter as a tavern, and 
privileged as such," is not a warranty that the 
house should be constantly occupied as a tavern. 
— Catiin V. Springfield Fire Ins. Co., Case No. 
2,522. 

Where a material change is made in the naode 
of using property insured, and no notice is given 
at the time or before the renewal, old and" new 
policies are void.-^lark v. Manufacturers' Ins. 
Co., Case No. 2,829. 

§ 75. — Building becoming vacant. 

A vacancy, while the owner was endeavoring 
to procure a tenant, hdd not within the condition 
rendering the policy void where the prernises be- 
come vacant or unoccupied, and so remain with- 
out consent of the company. — ^Kelley v. Home 
Ins. Co., Case No. 7,658. 

§ 76. Keeping of prohibited arti- 
cles. 

The storing or selling of an inconsiderable 
quantity of saltpetre is not within prohibition of 
storing or vending. But a keg of saltpetre is a 
considerable quantity. — ^Bayly v. London &: L. 
Ins. Co., Case No. 1,145. 

Keeping saltpetre on hand to cure meat is not 
within prohibition of storing or vending it.— Bay- 
ly V. London & L. Ins. Co., Case No. 1,143. 

§ 77. — — Removal of goods. 

There can be no recovery for a loss by fire of 
the insured property while in a building other 
than the one described in the contract. — ^Eddy 
Street Iron Foundry v. Hampden Stock & Mu- 
tual Fire Ins. Co.. Case No. 4,277. 

§ 78. ^— Change of title or interest. 

A condition avoiding the policy on the sale of 
conveyance of the property without the consent 
of the company is not broken by the sale of an 
interest tiierein.— Scanlon v. Union Fire Ins. Co., 
Case No. 12,436. 

Effect of ^ving a mortgage upon policy condi- 
tioned that insured shall keep "entire, unquali- 
fied" ownership.^American Basket Co. v. Farm- 
ville Ins. Co., Case No. 290. 

A conveyance of the fee by the mortgagor to 
the mortgagee will avoid a policy to the mort- 
gagor, though the insurer previously consented to 
an assignment of the policy.— Bilson v. Manu- 
facturers' Ins. Co., Case No. 1,410. 

A conveyance from fraudulent grantees of a 
bankrupt to the trustee of his estate will avoid 
a policy issued in their names, but made payable 
to him as trustee, if made withoht the consent of 
the insurer, as provided in the policy.— Dean v. 
Equitable Fire Ins. Co., Case No. 3,705. 

A deed from the insured, where there is no 
evidence that it has been recorded or delivered, or 
possession taken under it, is not admissible to 
sustain the defense of a change in title or posses- 
sion.— Humphry V. Hartford Fire Ins. Co., Case 
No. 6,874. 

The consent of the insurer to a change of own- 
ership in the insured property must be evidenced 
in the manner provided in the contract.— Bates v. 
Equitable Fire & Marine Ins. Co., Case No. 
1,101. 

A consent to an indorsement on a policy, "pay- 
able in the case of loss to" a third person, is not 
a consent to change of ownership to such person, 
where such change was not known at the time. 
—Bates V. Equitable Fire & Marine Ins. Co., 
Case No. 1,101. 

Quaere, where the assured had property in the 
goods insured at the time of the insurance, 
whether a subsequent change of interest before 
or after loss, would affect his right to recover. — 
Hancos v. Fishing Ins. Co., Case No. 6,013. 
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An adjudication of bankruptcy terminates the 
interest of a bankrupt in a policy, and it is void 
unless assigned to the assignee.— In re Carow, 
Case No. 2,42G. 

§ 79. Preca-atioiis against loss. 

Stipulations in a policy on a mill that the 
forcing pump should be kept in good working 
order, and water-casks and buckets kept in each 
room, are not warranties, and a substantial com- 
pliance is sufficient.— Cady v. Imperial Ins. Co., 
Case No. 2.283. 

A warranty that the force pump shall be at 
all times ready for use does not include a war- 
ranty that a peril insured against shall not disable 
it. — Sayles v. Northwestern Ins. Co., Case No. 
12,422. 

A warranty of a force pump in a mill at all 
times ready for use includes a warranty of power 
to work it, but not any particular kind of power. 
—Sayles v. Northwestern Ins. Co., Case No, 12,- 
422. 

§ 80. Additional insurance. 

Construction of clauses in fire policy respecting 
subsequent insurance and termination of interest. 
— Holbrook v, American Ins. Co., Case No. 6,- 
589. 

The right of a mortgagee whose interest has 
been insured under a policy payable to him as 
mortgagee held not affected by other insurance 
obtained by the mortgagor without his knowJ- 
edge,— Johnson v. North British & Mercantile 
Ins. Co., Case No. 7,400. 

Insurance made by a mortgagee at the ex- 
pense of the mortgagor is subsequent insurance 
by the mortgagor. — ^Holbrook v. America'n Ins. 
Co., Case No. 6,589. 

Whether policy on part of goods previously in- 
sured avoids first policy in toto under condition 
against additional insurance, quasre. — Allison v. 
Phoenix Ins. Co., Case No. 252. 

A second policy invalid by reason of misrep- 
resentations as to prior insurance does not violate 
condition in first policy against additional insur- 
ance. — ^Allison V. Phoenix Ins. Co., Case No. 252. 

Subsequent insurance in other companies, in 
contravention of the terms of a policy, will, if 
it so provides, avoid the same. — Geib v. Inter- 
national Ins. Co., Case No. 5,298. 

§ 81. Default as gronnd of forfeiture in 
general. 

Condition that policy shall cense and all pre- 
miums be forfeited if interest on premium notes 
not paid annually in advance is valid. — ^Anderson 
v. St. Louis Mut. Life Ins. Co., Case No. 362. 

A provision for the forfeiture of a life policy 
on failure to pay interest on premium notes is 
valid and not in conflict with another clause de- 
claring the policy nonforfeitable for failure to 
pay any premium after the first. — Nettleton v. 
St. Louis Life Ins. Co., Case No. 10,128. 

A course of business to pay interest on premi- 
um notes in cash, and apply dividends earned to 
the principal, will control tiie rule of law as to 
application of payment, even though it results 
in forfeiture of the policy. — Anderson y. St. Louis 
ilut. Life Ins. Co., Case No. 362. 

The equitable value of Northern policies of 
Southern holders, which lapsed during the Civil 
War by default in paying the annual premium, is 
to be determined by the jury or chancellor; and a 
verdict founded upon competent testimony, not 
grossly excessive, will not be set aside. — ^Davis T, 
New York Life Ins. Co., Case No. 3,644. 

Where, in the ease of a failure to pay an annual 
premium, the insured failed to demand a paid-up 
policy, or to apply for a reissue, and pass a new- 
medical examination, hdd, that there could be 
no recovery in the case of his death. — Schumach- 
er V. Manhattan Life Ins. Co., Case No. 12,490, 



Equity will not relieve against a forfeiture of 
life insurance incurred by nonpavment of pre- 
miums on the day stipulated.— Anderson v. St. 
Louis Mut. Life Ins. Co., Case No. 362. 

§ 82. Statutory provisions against for- 
feiture. 

The assured by taking advantage, after failure 
to pay premiums, of an alternative provision in a 
policy, by receiving dividends thereunder, waives 
the provisions of the nonforfeiture statutes.— 
Desmazes v. Mutual Ben. Life Ins. Co., Case 
No. 3,821. 

§ 83. Hotice of time for payment. 

The failure of the company, when not fraudu- 
lent, to give notice to the assured that a premium 
or premium note was about falling due, as cus- 
tomary, will not save the policy from a forfei- 
ture provided therein for failure to pay the pre- 
mium or premium notes.— Thompson V. Knick- 
erbocker Life Ins. Co., Case No. 13,964. 

No notice by the company is necessarv to ren- 
der the policy void.— Thompson v. Knickerbock- 
er Life Ins. Co., Case No. 13,964. 

A custom of the company to allow 30 davs* 
grace cannot affect the rights of the parties un- 
der the contract.— Thompson v. Knickerbockoi- 
Life Ins. Co., Case No. 13,964. 

If the excuse be a want of sufficient notice to 
pay an assessment, plaintiff must prove the in- 
sufficiency.— Eaton V. Supreme Lodge K. of H 
Case No. 4,259a. 

§ 84. Extension of time for payment. 

The fact that the agent was in the habit of 
giving extensions of time to pay renewal pre- 
miums will not prevent the policy ex]>iring, un- 
der its provisions, on nonpayment of the pre- 
mium at the time when due.^JIacumber v. St. 
Louis Life Ins. Co., Case No. 8,929. But see 
Garber v. Globe Mut. Life Ins. Co., Case No. 
5,214. 

§ 85. Sufficiency of payment or tender 
ta prevent forfeiture — ^In gen- 
eral. 

Where, by the terms of the policy, the premium 
is payable half in cash and half in note, a notico 
that the entire premium must be paid in cash 
will excuse formal tender of the premium. — Hight 
V. Continental Life Ins. Co., Case No. 6,478a. 

A policy lapses by failure to pay a premium in 
advance as it becomes due unless the course of 
dealing between the agent and the insured has 
been such as to induce a belief that the premium 
has been paid by the exchange of individual ac- 
counts between such persons. — ^^''inindger v. 
Globe Mut. Life Ins. Co., Case No. 17,874. 

The refusal of the company when applied to by 
the insured, on the return of peace, to recognize 
the policy or receive the premiums, relieves him 
from the necessity of paying premiums subse- 
quently accruing. — Hamilton v. Mutual Life Ins. 
Co., Case No. 5,986. 

A reply to a letter asking a continuance of in- 
surance suspended during the Civil War that the 
policy is forfeited dispenses with tender of pre- 
miums.— Bird V. Penn Mut. Life Ins. Co., Case 
No. 1.430. 

A premium note, when negotiable, is entitled to 
grace as other commercial paper, and a tender of 
interest within the days of grace will prevent a 
forfeiture for nonpayment of interest at maturitv. 
— Jarman v. St. Louis Mut. Life Ins. Co., Case 
No. 7,221. 

Where a premium note is not paid at maturity, 
and the policy provides that it shall be void while 
it remains overdue, and, after dishonor of the 
note, the vessel strands, and the master pays the 
note, and a gale comes up and the vessel is lost, 
the insurer is not liable.— Cardwell v. Republic 
Fire Ins. Co., Case No. 2,396. 
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Where payment of the premium was to be made 
on the first day of the gacceeding month, which 
fell on Sunday, Md, that an offer to pay made on 
Monday was sufficient, though the building burn- 
ed on Sunday.— Taylor v. Germania Ins. Co., 
Case No. 13,793. 

It is no defense to an action of covenant on a 
policy that the premium . has been perpetually 
enjoined. — Hodgson v. Marine Ins. Co., Case No. 
6,567. 

§86. To agent or Tirolser- 

■ A tender of the premium to an agent of the 
company is sufficient to prevent a forfeiture, 
where he has been in the habit of receiving the 
premiums without objection of the company, 
though the policy requires payment at the prin- 
cipal office.— Morey v. New York Life Ins. Co., 
Case No. 9,795. 

The insurer is bound by the receipt of a pre- 
mium, paid in good faith after forfeiture, by one 
who had for many years represented the compa- 
ny in doing all such business as usually devolves 
upon a local agent— Dutton v. New York Life 
Ins. Co.,- Case No. 4,211. 

Such receipt is binding, although the policy 
provides that the only evidence of payment shall 
be receipts signed by the president or actuary. — 
Dutton V. New York Life Ins. Co., Case No. 4,- 
211. 

§ 87. Sxcnses for nonpayment. 

A contract of life insurance, entered into by a 
Northern insurance company with a resident of a 
Southern state before the Rebellion, which pro- 
vides that it shall be void on the nonpayment of 
premiums, is not suspended by the war, though 
the performance of the condition is made impos- 
sible, or the contract made illegal by the war; 
and a court of equity cannot relieve the party 
from a forfeiture.— Tait v. New York Life Ins. 
Co., Case No. 13,726. 

It seems that equity will relieve against a for- 
feiture from inability to pay premiums caused 
by the Civil War, and reinstate the insurance on 
payment of all premiums, with interest. — Bird v. 
Penn 21ut. Life Ins. Co., Case No, 1,430. 

A policy of insurance by a New York com- 
pany on the life of a citizen of Alabama is sus- 
pended, and not dissolved, during the continu- 
ance of the Civil War, and the rights thereunder 
may be enforced on the return of peace. — ^Hamil- 
ton V. Mutual Life Ins. Co., Case No. 5,086; 
Hancock v. New York Life Ins. Co., Id. 6,011. 

§ 88. Rights of insured after default. 

Under Act Mass. 1861, c. 186, Md, that a 
paid-up policy proportioned to the premiums paid 
could be obtained after forfeiture of the policy 
by failure to pay a premium. — Winchell v. John 
Hancock Mut. Life Ins. Co., Case No. 17,866. 

The right of an insured to a paid-up policy un- 
der the policy and Act Mass. 1861, c. 186, is a 
property right which survives to his representa- 
tives. — ^Winchell v. John Hancock Mut. Life Ins. 
Co., Case No. 17,866. 

The insurer, on electing to discontinue, Md 
entitled to a paid-up policy, without first paying 
a premium note given by him. — Butcher v. Brook- 
lyn Life Ins, Co., Case No. 4,2Ce. 

A request for a paid-up policy, made to an 
agent who had received the premiums, but was 
not employed by the company, Md sufficient, 
where the company did not at once repudiate his 
actions. — ilorrison v. American Popular Life Ins. 
Co., Case No. 9,841, 

Where an insured is entitled to a paid-up pol- 
icy, the insurer cannot object to signing a writ- 
ten policy tendered by him because not its print- 
ed blank, unless it tenders a policy made on such 
blank, — Watts v. Phoenix Mut. Life Ins, Co., 
Case No. 17,294. 

Ped.Cas.Dig.— 41 
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XI. ESTOPPEI., -WAIVER, OR AGREE- 
MENTS AFFECTING RIGHT TO» 
AVOID OR FORFEIT POLICY. 

See, also, post^ § 152. 

Waiver of forfeiture, see "Injunction," § 5- 

§89. Application of doctrines of estop- 
pel and -waiver. 

Forfeitures provided for in policies are for the 
benefit of the insurer, and may be waived by it. 
—Young V. Mutual Life Ins. Co., Case No. 18,- 
168. 

The insurer, claiming a forfeiture of a policy^ 
for noncompliance with certain conditions, is 
bound by the reasons assigned at the time. — Oa- 
hill V, Andes Ins. Co., Case No. 2,289. 

A waiver of abandonment by the first insurer 
does not affect the relations of the insured with a 
second insurer. — ^IklcKim v. Phoenix Ins. Co., Case. 
No. 8.862. 

A waiver of a deviation, made upon a misstate- 
ment of fact, is unavailing. — Glidden v. Manufac- 
turers' Ins. Co., Case No. 5,482. 

§ 90. liiaTjility of insurer to estoppel by- 
acts and conduct of agents. 

Where true answers are given to the questions- 
in the application, the company will be estopped- 
to take advantage of the mistakes and omissions- 
of its local agent in reducing the answers to writ- 
ing. — Wilkinson v. Union Mut. Life Ins. Co.,. 
Case No. 17,676. 

Where acts and conduct on the part of the lo- 
cal agent who wrote the application and issued" 
the policy will estop the company to set up the- 
existence of a mortgage to defeat the action. — 
Geib V. International Ins. Co., Case No. 5,298. 

The company Jidd estopped to deny liability 
as against one who purchased policy after deatfit 
of insured, relying upon the representations of 
its agent. — ^France v. .SStna Life Ins. Co., Case 
No. 5,027. 

§ 91. Powers of officers or agents re- 
specting waiver. 

The waiver of conditions is within the apparent 
scope of authority of an agent of a foreign com- 
pany who made the contract. — Davey v. Glens 
Falls Ins. Co., Case No. 3,590. 

Such agent may by his acts waive the condi- 
tion requiring indorsement on the policy of con- 
sent to nonoccupancy.— Davey v. Glens Falls Ins.. 
Co., Case No. 3,590. 

But mere knowledge and failure to cancel a 
policy, or inform the company, does not amount 
to waiver. — ^Davey v. Glens Palls Ins. Co., Case- 
No. 3.590. 

A mere local agent employed to solicit appli-- 
cations has no power, unless specially authorized^ 
to waive conditions in' the policy. — Lee v. Guard- 
ian Life Ins. Co., Case No. 8,190. 

Agreement of insurance solicitor to carry the- 
insurance hdd not a waiver of condition re- 
quiring payment of premium to validate renewal.. 
— Hambleton v. Home Ins. Co., Case No. 5,972. 

The insurance solicitor has no authority, sim- 
ply from the nature of his business, to bind the- 
company to a waiver of payment of the pre- 
mium. — ^Hambleton v. Home Ins. Co., Case Noi- 
5.972. 

§ 92. Kxtowledge of or uo-fdce to insurer^, 
officers, or agents. 

A policy cannot be avoided under its terms be^ 
cause the exact interest of the insured in the 
property is not shown, where the company's 
agent laiew the actual condition of the title, and: 
neglected to make the proper note in the policy. 
— ^Field V. Insurance Co. of North America, Case- 
No. 4,767. 

Misrepresentations do not avoid the policy 
where the company's agent makes the survey andi 
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the representation of tlie property to be insured, 
being as well acquainted "with its situation as 
the insured.— Koth t. City Ins. Co., Case No. 12,- 
0S4. 

Tlie insured is bound by untrue answers know- 
ingly made, and the company may set them up 
in defense, though its agent had knowledge of 
their untruth from other sources. — Sparrow v. 
Mutual Ben. Life Ins. Co., Case No. 13,214. 

"Where the insurance agent knew that a mill 
was not in use as such when the contract was 
made, its contiauance in such state is not a 
breach of a condition that the policy shall be 
Toid if the mill shall cease to be operated as 
such.— Humphry v. Hartford Fire Ins. Co., Case 
No. 6.S75. 

Disclosure of facts relating to title lidd waived 
"wttere company's agent knew the facts, and filled 
in blanks for illiterate assured. — Geib v. Enter- 
prise Co., Case No. 5,297. 

• The applicant is not bound to communicate in- 
telligence known to the insurer, nor the expec- 
tations, opinions, or speculations of such party, 
based upon facts known to the insurer. — Polsom 
V. jMercantile Mut. Ins. Co., Case No. 4,902. 

Any specially inflammable or hazardous condi- 
tion due to the presence of flour dust must be 
presumed to be known to the insurers of a 
flour mill, if incident to the business. — Washburn 
V. Western Ins. Co., Case No. 17,216. 

§ 93, Implied TO-aiver. 

A statement by the agent, on delivering a pol- 
icy, that there was no hurry about paying the 
premium, is not a waiver of a condition requiring 
the premium to be paid before the policy takes 
effect. — Davis v. Massachusetts Mut. Life Ins. 
Co., Case No. 3,642. 

Certain circumstances held to amount in law 
to a waiver of the condition respecting the 
amount allowed to be insured in other companies. 
— Geib Y. International Ins. Co., Case No. 5,298. 

A waiver of the condition prohibiting residence 
within certain latitudinal limits cannot be infer- 
red from a mere incidental conversation had on 
the street with the company's agent. — Lorie v. 
Connecticut Mut. Life Ins. Co., Case No. 8,509. 

Insured, claiming waiver of terms of policy re- 
-quiring premium to be paid to validate a renewal, 
must show special agreement, or one arising by 
Jiecessary implication from the circumstances. — 
Hambleton v. Home Ins. Co., Case No. 5,972. 

§ 94. Failure to cancel or rescixid. policy. 

A forfeiture' will be considered as waived 
•where, subsequent to its accruing, the insurer, 
with knowledge of the acts, recognizes the con- 
tract as still subsisting, and manifests an in- 
tent not to take advantage of the forfeiture, 
and does no act prior to the death of the in- 
surer indicating a purpose to claim it. — ^Young 
V. Mutual Life Ins. Co., Case No. 18,168. 

§ 95. Collection, acceptance, and reten- 
tion of premiums. 

Breach of a condition as to place of residence 
is waived when, with knowledge thereof, pre- 
miums are accepted, and renewal certificates 
issued. — Garber v. Globe Mut. Life Ins. Co., 
Case No. 5,214. 

The mere receipt of premiums while the in- 
sured resided within prohibited latitudinal lim- 
its cannot be taken as constructive notice to the 
company and a waiver of the prohibition. — 
Lorie v. Connecticut Mut. Life Ins. Co., Case 
No. 8,509. 

The receipt and holding of the premium until 
requirements are complied with is no waiver 
where the money is returned on noncompliance 
with the requirements. — McGowan v. Charter 
Oak Life Ins. Co., Case No. 8,807, 

The acceptance by a general agent of overdue 
premiums is a waiver of the forfeiture, where 



the insured has no notice of limitation upon hi? 
powers.— McGowan v. Charter Oak Life Ins. 
Co., Case No. 8,807. 

But a notice in the policy and renewal certifi- 
cates of limitations upon the agent's power is 
binding on the insured.— McGowan v. Charter 
Oak Life Ins. Co., Case No. 8,807. 

A general agent, by charging himself with the 
payment of a premium in his account with the 
company, and giving credit to the insured, may 
waive the condition of the policy requiring pay- 
ment in cash.— Jones v. JEtna Ins. Co., Case No; 
7,453. 



XII. RISKS AND CAUSES OT LOSS. 
See, ante, §§ 27, 28. 

(A) aiAEITIME INSURANCE. 

§ 96. Marine risks and losses in general. 

A policy insuring a vessel from a past date 
will cover a loss already accrued, of which nei- 
ther party knew when the policy was issued, 
though it does not contain the words "lost or 
not lost."— Folsom v. Mercantile Mut. Ins. Co., 
Case No. 4,902. 

The injury to the insured vessel must be traced 
to an extraordinary cause. — Coles v. Marine Ins. 
Co., Case No. 2.988. 

Insurers take no risk with regard to the 
length, retardation, or interruption of a voyage 
if it be subsequently resumed, or be capable of 
being resumed. — Jordan v. Warren Ins. Co., 
Case No. 7,524. 

Salvage paid to seamen in ease of shipwreck 
is a charge on the property, and is to be borne 
by the underwriters where the vessel is aban- 
doned to them.— The Two Catherines, Case No. 
14,288. 

§ 97. Perils of tlie sea. 

A loss by the ebbing of the tide is a loss by 
the perils of the sea, if it be not mere wear and 
tear, but extraordinary in its nature or mode. — 
Potter V. Suffolk Ins. Co., Case No. 11,339. 

Where a small boat is lost after a storm be- 
cause the vessel was so disabled by the storm 
as to become unmanageable, the insurers are 
liable.— Potter v. Ocean Ins. Co., Case No. 11,- 
335. 

Loss of cattle by breaking fastenings in light- 
ering from vessel in usual manner is within in- 
surance against "perils of the seas" and "usual 
risk of lighterage."~Anthony v. .^tna Ins. Co., 
Case No. 486. 

A loss of a ship, by worms, in an ocean 
where worms ordinarily assail and enter the 
bottoms of vessels, is not a peril of the sea, 
within the policy.^Hazard v. New England 
Marine Ins. Co., Case No. 6,282. 

Injury to a vessel stoutly built and only two 
years old, on her taking ground at a wharf, 
heJd caused by perils of the sea. — ^Potter v. Suf- 
folk Ins. Co., Case No. 11,339. { 

Damage to barley caused by vapor arising 
from other barley which was reached by sea wa- 
ter iield not caused by "actual contact with sea 
water," within the terms of the policy. — ^Neidlin- 
ger V. Insurance Co. of North America, Case No. 
10,086. 

§98. Fire. 

Where fire is one of the enumerated risks 
in a policy on a steamboat, etc., a loss by fire 
will charge the underwriters, though occasion- 
ed by the negligence of the officers or crew. — 
Waters v. Merchants' Louisville Ins. Co., Case 
No. 17.266. 

§ 99. Arrests, restraints, and detentions. 

Under the marginal words in a policy "war- 
ranted free from capture, seizure, or detention," 
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the insurer is not liable for a loss caused by 
the capture and burning of the vessel by a duly- 
•commissioned Confederate privateer. — Dole v. 
New England MuL Marine Ins. Co., Case No. 
3,966. 

Underwriters not liable for loss by seizure at 
designated port for illicit trade not known at the 
time. — ^Andrews v. Esses Fire & Marine Ins. 
Co., Case No. 374, 

A seizure made bona fide ppon reasonable 
grounds, however unfounded in fact, Jield within 
the exception of a loss from seizure or deten- 
tion on account of illicit or prohibited trade. — 
Bradstreet v. Neptune Ins. Co., Case No. 1,793. 

Construction of exception in Boston policies 
with regard to seizure on account of illicit or 
prohibited trade-^AIagoun v. New England Ma- 
rine Ins. Co., Case No. 8,961. 

In case of a capture, where the vessel is lost 
by fire or accident, or negligence of the captors 
before she is delivered up, the whole loss is at- 
tributable to the capture. — ^Magoun v. New Eng- 
land Slarine Ins. Co., Case No. 8,961. 

The capture and burning of a vessel by a 
duly-commissioned Confederate privateer is not 
a taking by pirates or assailing tbiieves. — Dole v. 
New England Mut. Marine Ins. Co., Case No. 
3,966. 

Indorsement on papers of warning by war ship 
not to proceed to any port in enemy's possession 
is not "an arrest, restraint, or detainment" 
which will justify abandonment of the voyage. 
—King V. Delaware Ins. Co., Case No, 7,788. 

Where a vessel, still in the early stages of 
a voyage from Philadelphia to the Isle of 
France, was boarded by a British war ship, 
warned not to proceed, and falsely informed 
that the Isle of France was blockaded, Jield 
that she was not justified in thereupon aban- 
doning the voyage, and claiming insurance on 
the freicht.— King v. Delaware Ins. Co., Case 
No. 7.788. 

§ 100. Barratry. 

If the negligence be so gross as to authprize 
the presumption of fraud, which would consti- 
tute barratry, the underwriters are not liable 
unless the policy expressly insures against bar- 
ratry.— Waters V. Merchants' Louisville Ins. 
Co., Case No. 17,266. 

The attempt by the master of a vessel which 
was captured on the ground that a war had 
been, or was about to be, declared, who was 
left on board with the prize crew, to rescue the 
vessel, Jield good ground of condemnation, but 
not a barratry.— Dederer v. Delaware Ins. Co., 
Case No. 3,733. 

§ 101. Collision and liabUity tlierefor. 

A collision at sea, whether the result of ac- 
cident or negligence, is a peril of the seas, with- 
in the meaning of insurance policies. — ^Hale v. 
Washington Ins. Co., Case No. 5,916. 

A vessel injured in a collision put back to 
port, where her cargo of cotton was found so 
greatly damaged that it was sold, by the con- 
sent of master and shippers, and the vessel pro- 
ceeded on a different voyage. Held, that insur- 
ers on the freight were not liable.— Jordan v. 
Warren Ins. Co., Case No. 7,524. 

The underwriters are liable for the direct dam- 
age done to the insured ship by a collision, and 
also for the charge apportioned on such ship as 
her contributive share towards the common loss 
under the law of the country where the collision 
occurred, as a part of the partial loss occasion- 
ed by the collision, and not as general average. 
— ^Peters v. Warren Ins. Co., Cases Nos. 11,- 
034, 11,035, 

Under a policy covering "perils of the sea," 
the insured may recover damages paid by its 
vessel to another in consequence of a collision 
at sea caused by the negligence of the insuKd 



vessel. — Sherwood v. General Mut. Ins". Co., Case 
No. 12,776. 

Such policy covers also costs and expenses in- 
curred in a suit brought to recover such dam- 
ages, as well as 'counsel fees paid beyond taxa- 
ble cost, — Sherwood v. General Mut. Ins. Co., 
Case No, 12,776. 

_ Where a loss by collision arises from the neg- 
ligence of the master and crew, the master is 
personally responsible; but the ship also is pri- 
marily, although not exclusively, liable for the 
compensation, and the master having paid the 
amount of loss to the innocent vessel, it may be 
recovered from the underwriters of the offending 
vessel.— Hale v. Washington Ins. Co., Case No. 
5,916. 

§ 102. Stranding. 

To constitute a stranding within a policy, the 
vessel must be on the strand under extraordi- 
nary circumstances.— Potter v. Suffolk Ins, Co., 
Case No. 11,339. 

Underwriters are liable for a loss caused by 
grounding in a harbor, in the absence of proof 
of inherent weakness.— Potter v. Suffolk Ins. 
Co., Case No. 11,339. 

There can be no recovery where stranding 
was due to want of care or skill of the master, 
or where, after the stranding, he failed to nse 
all reasonable means to save the vessel.— How- 
land V. Marine Ins. Co., Case No. 6,798. 

§ 103. Perils and Habilities not specia- 
eally mentioned^ 

A policy without warranty of neutrality cov- 
ers belligerent risks.- Hodgson v. ^Marine Ins. 
Co., Case No. 6,567; Straas v. Same, Id. 13,- 
518.- 

§ 104. Frozdmate canse of loss. 

The maxim, "Causa prosima, non remota, 
spectatur," does not exclude incidental losses 
flowing as a legal or natural consequence from 
the direct injury or loss to the thing insured. 
—Peters v. Warren Ins. Co., Case No. 11,035. 

A steamer, insured against loss or damage by 
fire, was damaged by a collision so that the jva- 
ter rose to her furnaces and forced the fire out 
and set her on fire, and after burning some time 
she sank. Reld, that the insiirers were liable 
only for such loss as naturally and necessarily 
resulted from the fire,— Norwich & N. Y. Transp, 
Co. V. Western Massachusetts Ins. Co., Case 
No. 10,363. 

If the immediate cause of a loss is a peril 
insured against, it is no defense that it was 
remotely caused by the negligence of the mas- 
ter or crew.— Williams v. New England Ins, 
Co., Case No. 17,731; Same v. Suffolk Ins. Co., 
Id. 17,738. 

When different causes concur in occasioning 
a loss, it must be attributed to tlie efficient pre- 
dominating peril, whether or not it was in ac- 
tivity at the final consummation of the dis- 
aster.— Dole V. New England Mut Marine Ins. 
Co., Case No. 3,966. 

§ 105. Canse inlierent in snbject-matter 
insnred. 

An exception if the vessel should be con- 
demned as unsound or rotten is not operative 
where the report of the surveyors states -that 
many of her timbers were rotten, and adds other 
reasons for condemning her. — ^Watson v. Insur- 
ance Co. of North America, Case No. 17,284. 

§106. Negligence of owners, master, 
or crexv. 

Mere carelessness or unskillfulness of the 
master and officers of a vessel, in the absence of 
positive misconduct, or an express stipulation in 
the policy, does not relieve -the insurer from 
liability for a loss caused thereby.— Levi v. 
New Orleans Mut. Ins. Ass'n, Case No. 8,290. 

'A collision caused by negligence of the pilot 
is within the exception of loss caused "by the 
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negligence of those in charge of the boat."— Levi 
V. New Orleans Mut. Ins. Ass'n, Case No. 8,290. 

The terms "carelessness," "tmskillfulness," and 
"misconduct" defined. — Levi v. New Orleans 
Mut. Ins. Ass'n, Case No. 8,290. 

There can. be no recovery for a loss, caused by 
a leak discovered before sailing, if a prudent and 
discreet mas-ter of skill would have repaired 
same.— Adderly v. American Mut. Ins. Co., Case 
No, 75. 

The injured cannot recover for a loss occa- 
sioned by his own wrongful act, or by that of 
any agent for whose conduct he is responsible. 
— ^Williams v. New England Ins. Co., Case No. 
17,731. 

An insured vessel was chartered by the gov- 
ernment as a transport, but not to go to any 
place where there was not sufficient depth of 
water for her to go in safety, and was sent to 
Hatteras Inlet, and was lost in the rash and 
hazardous attempt to cross the bar, acting imder 
orders of the mili-tary commander of the expedi- 
tion. Eeld, that the insurers were not liable. — 
Williams v. New England Ins. Co., Case No. 
17,731. 

(B) INSURANCE OP PROPERTY. 

§ 107. Iiimitations of ris^ as to place. 

Where the property is not located as de- 
scribed, but in another building, there can be 
no recovery for its loss, and the policy will not 
be reformed. — Severance v. Continental Ins. Co., 
Case No. 12,680. 

§ 108. Fire. 

Policy against loss "by fire originating in any 
cause except design in the insured" covers loss 
where building is left vacant, and is burned by 
intruders.— Catlin t. Springfield Fire Ins. Co., 
Case No. 2,522. 

Loss sustained by the removal of goods in im- 
minent danger from fire is recoverable under a 
policy insuring them from loss or damage by fire 
while they "shall be and remain in" a certain 
building. — Holtzman v. Franklin Ins. Co., Case 
No. 6,649. 

A loss by fire communicated from another 
building set on fire by Union forces, to prevent 
stores falling in the hands of attacking rebels, 
held not caused by an unlawful and rebellious 
attack on the city, within the meaning of a 
proviso. — Boon v. JEtna Ins. Co., Case No. 1,639. 

The exception of loss by "explosions of any 
kind whatever within the premises" does not 
include the case of a destructive fire, followed 
shortly by an explosion which, together with the 
fire, comple-tely destroyed the property. — ^W'ash- 
burn V. Artisans' Ins. Co., Case No. 17,212; 
Same v. Pennsylvania Ins. Co., Id.; Same v. 
Union Fire Ins. Co., Id. 17,215; Same v. West- 
ern Ins. Co., Id. 17,216. 

(O) LIFE INSURANCE. 

§ 109. Death caused T>y intemperance. 

Where death by suicide or impairment of 
health by intemperance are excepted under the 
policy, there can be no recovery where the 
mental condition under which the insured com- 
mitted suicide was produced by intemperance. — 
Jarvis v. Connecticut Mut. Life Ins. Co., Case 
No. 7,226. 

§110. Suicide. 

"Uie by his own hand." as used in policy, lield 
equivalent to "suicide." — Moore v. Connecticut 
Mut. Life Ins. Co., Case No. 9,755. 

The insurer is not liable where the insured, 
by reason of sickness, distress of mind, or a 
desire to provide for his family, takes his own 
life, in the exercise of his usual reasoning facul- 
ties. — Coverston v. Connecticut Mut. Life Ins. 
Co., Case No. 3,290. 



A condition that the policy shall be void if 
the insured die by his own act or hand, whether 
sane or insane, is valid.— Snyder v. Mutual Life 
Ins. Co., Case No. 13.154; Chapman v. Republic- 
Life Ins. Co., Id. 2,606. 

The insurer is not liable in a case of suicide, 
unless the mind of deceased was so far deranged 
that he was incapable of using a rational judg- 
ment in regard to the acts of self-destruction. — 
Coverston v. Connecticut Mut. Life Ins. Co.,, 
Case No. 3,290. 

The rules stated under which recovery may 
be had in a case of suicide. — ^Jarvis v. Connecti- 
cut Mut. Life Ins. Co., Case No. 7,226. 

Under a policy conditioned to be void if as- 
sured should "die by his own hand," there can 
be no recovery, in ease of suicide, if the assured 
was capable of understanding the physical na- 
ture and consequences of his act, as distinguished 
from its moral nature and quality. — Nimick v. 
Mutual Life Ins. Co., Case No. 10,266. 

Insanity defined, which will excuse an act of 
self-destruction so as to render the insurer lia- 
ble, notwithstanding a condition avoiding lia- 
bility where the insured shall "die by his own 
hand."— Terry v. Life Ins, Co., Case No. 13,839. 

Neither an act of suicide, nor an attempt nor 
a threat to commit suicide, creates a presump- 
tion of insanity that would be sufficient to jus- 
tify a jury in finding a person insane; but such 
an act may be considered in connection with the 
previous demeanor and conduct of the person, 
as evidence of insanity.— WolfE v. Connecticut 
Mut. Life Ins. Co., Case No. 17,929. 

If, however, his reasoning faculties are so far 
impaired that he is not able to understand the 
moral character, the general nature, consequen- 
ces, and effect of his act, or if he was impelled 
thereto by an insane impulse, which he had not 
the power to resist, the insurer is liable.— Wolf 
V. Mutual Benefit Life Ins, Co., Case No. 17,- 
925a. 

Under a policy conditioned to be void in case 
the insured should "die by his own hand," there 
is no liability if the insured kills himself while 
in the possession of his ordinary reasoning facul- 
ties, and from anger, pride, jealousy, or a de- 
sire to escape from the ills of life. — ^Wolf v. 
Mutual Benefit Life Ins. Co., Case No, 17,925a. 

§111. Proximate cause of deatli. 

If the ruptm-e of a blood vessel necessarily re- 
sulted in the formation of abscesses and the 
accumulation of injurious substances in the 
lungs, from which death results, then the rup- 
ture was the proximate cause of death; other- 
wise, if an independent or latent disease was 
brought into activity by the injury.- McCarthy 
V. Travelers' Ins. Co., Case No. 8,682, 

(D) ACCIDENT INSURANCE. 

§112. "Wliat comstitntes accident. 

"Accident" includes any event which takes 
place without the foresight or expectation of 
the person acted upon or affected by the event, 
and will include an assault made by persons 
who have waylaid the assured for purposes of 
robbery or otherwise. — Ripley v. Railway Pass. 
Assur. Co., Case No, 11,854. 

Rupture of a blood vessel while exercising 
with Indian clubs is "accidental" if something 
unforeseen, some involuntary movement, con- 
curred with the use of the clubs to produce the 
injury; otherwise, however, if the exercise was 
taken in the ordinary way, without the interfer- 
ence of unusual circumstances. — JlcCarthy v. 
Travelers' Ins. Co., Case No, 8,682, 

§113. Risks of travel, railroads and 
otlier conveyances. 

A policy limited to accidents "while actually 
traveling in a public conveyance," and in com- 
pliance with all the rules and regulations of the 
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carrier, covers an accident while getting on or 
off a train, either at an intermediate station or 
jit the destination.— Tooley v. Railway Pass. 
Assur. Co., Case No. 14,098. 

Under such policy, the assured is only hound 
to observe such rules as a general traveler might 
.be presumed and ought to know. — ^Tooley v. 
Railway Pass. Assur. Co., Case No. 14,098. 

Where the policy specially excepted the haz- 
ard of standing, riding, or being upon the plat- 
form of a moving railway car, or of an injury 
incurred by the insured's own negligence, held, 
■that there could be no recovery where the as- 
sured was killed by falling from the platform of 
a car when the train was in full motion. — Saw- 
telle v. Railway Pass. Assur. Co., Case No. 
12,392. 

Insurance against accident "while traveling 
by public or private conveyance" does not cover 
■an accident occurring to tibie insured while jour- 
neying on foot along a public road. — Ripley v. 
Railway Pass. Ass\ir. Co., Case No. 11,854. 

S 1 14. Estemal, violent, accidental, and 
otiier xaeans of injury. 

The exception in a policy insuring against in- 
juries effected by "violent and accidental means" 
of certain causes named does not broaden the 
policy so as to include injuries not effected 
through violent and accidental means. — South- 
ard V. Railway Pass. Assur. Co., Case No. 
13,182. 

A rupture effected by jumping from cars, or 
by running, where there was no question of 
peril and no stumbling, slipping, or falling, is 
■not caused by "violent . and accidental means." 
— Southard v. Railway Pass. Assur. Co., Case 
No. 13,182. 

Death from inadvertent taking of overdose of 
K)pium prescribed by physician is not caused by 
-external, violent, and accidental means, but by 
medical treatment, within exception of accident 
policy,'— Bayless v. Travelers' Ins. Co., Case No. 
1.138. 

^115. External and visilile signs of in- 
jury. 

A nose bleed may be regarded as an "external 
And visible sign*' of the injury, within the mean- 
ing of a provision that the insurance shall not 
■extend to any injury of which there is no such 
sign,— Whitehouse v. Travelers' Ins. Co., Case 
No. 17,566. 

Xm. EXTENT OE I.OSS AND LIA- 

BrUTY OF INSTJJRER UNDER 

MARINE POUCEES. 

■§116. Actnal total loss. 

In case of the total loss, the insurance is what 
the property insured was worth at the time and 
place of shipping, the expenses of lading includ- 
•€d.— Carson v. Marine Ins. Co., Case No. 2,465. 

Proof of a capture by a foreign privateer Jield 
sufficient evidence of total loss after three years, 
without showing a condemnation. — Ruan v. 
•Gardner, Case No. 12,100. 

In the case of perishable cargo there can be 
no recovery except in the case of an absolutely 
=lotal loss.— Robinson v. Commonwealth Ins. Co., 
Case No. 11,949. 

Where there is a total loss, the insured is en- 
titled to recover the full amount of the policy, 
"without deduction of a prior payment by the 
insurer of a general average loss. — Christie v. 
Buckeye Ins. Co., Case No. 2,700. 

3 117. Constructive total loss. 

Where the object of the voyage is entirely de- 
feated,^ and the vessel is obliged to return home, 
it cannot be treated as a case of a voyage to a 
port of necessity for repairs, but there is a total 
loss.— Williams v. Suffolk Ins, Co., Case No. 
17,739. 



Where a captured vessel is recaptured by the 
mate and part of the crew remaining on board 
who bring her home and libel her for salvage, 
the insurers are liable as for a constructive total 
loss.- Williams v. Suffolk Ins. Co., Case No. 
17,739. 

It is a total loss where, by reason of the per- 
ils insured against, the cargo is permanently pre- 
vented from arriving at the port of destination. 
—Robinson v. Commonwealth Ins. Co., Case 
No. 11,949. 

Underwriters are liable as for a total loss 
where a vessel seized for violation of revenue 
laws is acquitted by a foreign court, but by the 
long exposure is so injured that necessary re- 
pairs will amount to more than her value, and 
she is abandoned.— Magoun v. New England 
Marine Ins. Co., Case No. 8,961. 

A vessel," meeting with disasters, put into a 
port of distress, where her repairs exceeded half 
her value, and a bottomry bond was given for 
the amount. Her owner, having no informa- 
tion, abandoned just before her safe arrival. 
The vessel was sold under the bottomry bond. 
EelJ^ that the loss was not total.^Humphreys 
V. Union Ins. Co., Case No. 6,871. 

The insurer, in such case, is entitled to have 
the usual deduction on the repairs, of one-third 
new for old. — Humphreys v. Union Ins. Co., 
Case. No. 6,871. 

The sale of the cargo by the supercargo, where 
he acted for the interest of all concerned, Jield 
proper, and effectual to convert a partial into a 
total loss. — Hurtin v. Phoenix Ins. Co., Case 
No. 6,941. 

When the loss is total under a policy insuring 
freight on a cargo of jerked beef, part of which 
arrives at a port of distress, and is there sold 
to prevent further loss.— Hugg v. Auirusta In- 
surance & Banking Co., Case No. 6,838. 

Where the insurer was to be liable for a total 
loss only, he is not liable where the cargo saved 
on the wreck of the vessel did not pay the ex- 
pense of saving it.— Marean v. United States 
Ins. Co., Case No. 9,064. 

The loss cannot be made total where the ves- 
sel was sold by the master withoiat a regular 
condemnation upon a report of a survey or- 
dered by an Ameri'can consul in a foreign port. 
— Oort V. Delaware Ins. Co., Case No. 3,257. 

The necessary sale of a vessel in the course 
of a voyage to defray salvage creates of itself 
a total loss of the vessel for the voyage.— Wil- 
liams V. Suffolk Ins. Co., Case No. 17,739. 

Where a stranded vessel, before abandonment, 
was gotten off, but was in the meantime sold 
at auction by the master and purchased by him. 
the owner cannot recover for total loss.— Church 
V. Marine Ins. Co., Case No. 2,711. 

§118. Abandonment — Riglit to abandon 
in general. 

The mere stranding of a ship on a bar will 
not justiftr her abandonment, until the master 
and crew have used their best exertions to get 
her off. — ^Howland v. Marine Ins. Co., Case No. 
6,798. 

The owner of a perishable cargo at a port of 
distress may abandon it and recover for a total 
loss where it will be totally lost before repairs 
to the vessel can be completed, and no vessel 
can be found in which to transship it.— Robin- 
son V. Commonwealth Ins. Co., Case No. li,949. 

An offer to abandon made as soon as the as- 
sured obtains the preliminary proofs of loss, to 
be laid before the underwriters, is not too late. — 
Gardner v. Columbian Ins. Co., Case No. 5,225. 

Owner of cargo held not required to abandon 
on receiving the first information of the capture 
of the vessel, where she was acquitted, and the 
cargo afterwards seized by the government. — 
Duncan v. Koch, Case No. 4,136. 
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A vessel captured and detained until she 
should give security that the cargo will not be 
carried to. the port of destination cannot be 
abandoned as a total loss. — Hurtin v. Phoenix 
Ins. Co., Case No. 6,941. 

A seizure of the vessel by a privateer, and a 
prohibition to carry the cargo to the port of 
destination, held a complete destruction of the 
voyage, authorizing an abandonment of the car- 
go,— Hurtin V. Phcenis Ins. Co., Case No. 6,941. 

The right to abandon is determined by the 
actual state of affairs at the time it is made. 
Where a captured vessel was restored at the 
time of attempted abandonment, though not 
known to the owner, Iteld, that tlie same was in- 
ejffectual. — Marshall v. Delaware Ins. Co., Case 
No. 9,127. 

A capture as prize will authorize an abandon- 
ment as soon as notice is received, provided the 
loss continue to the time when the abandonment 
is made. — Queen v. Union Ins. Co., Case No. 
11,505. 

Where the voyage is lost or rendered worth- 
less by the recapture, or where the salvage ex- 
penses are very high, the assured may abandon. 
— Queen v. Union Ins. Co., Case No. 11,505. 

The insurers are liable as for a total loss, on 
the abandonment of the vessel, arrested in a 
port in which she was detained by head winds, 
and proceeded against under the embargo laws 
passed the day after she cleared. — Odlin v. In- 
surance Co. of Pennsylvania, Case No. 10,433. 

Where a ship and freight were insured from 
New York to Cape Francois or other ports 
named, but the ship was prevented from enter- 
ing any of the ports named, and was carried to 
Kingston, by one of the blockading squadron, 
lield, that the voyage was completely broken 
up, and the insured had a right to abandon. — Si- 
monds v. Union Ins. Co., Case No. 12,875. 

Where, in consequence of an illegal seizure 
and recapture, the voyage is lost, the owners 
may abandon for a total loss. — ^^Yilliams v. Suf- 
folk Ins. Co., Case No. 17,738. 

A clause in relation to the right to abandon 
the vessel Jield inapplicable to the cargo. — ^Rob- 
inson V. Commonwealth Ins. Co., Case No. 11,- 
949. 

§119. — — Riglit as affected l>y amoiuit 
of injury. 
There is no right to abandon under a valued 
policy when the estimates of the repairs do not 
exceed one-half the value. — ^Howell v. Philadel- 
phia Mut. Ins. Co., Case No. 6,781. 

Where the right to abandon is conditioned up- 
on it being ascertained that the recovery and re- 
pair of the vessel is impracticable, there is no 
right of abandonment where a vessel, valued in 
the policies at $27,000, is repaired, after being 
raised by a wrecking company, for $3,100. — Levi 
V. New Orleans Mut. Ins. Ass'n, Case No. 8,290. 

A recapture with a view to salvage produces 
only a temporary interruption of the voyage 
where the salvage and expenses do not exceed 
one-half the value, and gives no right to aban- 
don. — Queen v. Union Ins. Co., Case No. 11,505. 

The owners may abandon the vessel where she 
is stranded, and her situation is desperate, 
though she is subsequently gotten off by the 
agent of the underwriters, and is not injured to 
half her value. — Peele v. Merchants' Ins. Co., 
Case No. 10,905. 

The half value which authorizes an abandon- 
ment is half the sum which the ship, if repaired, 
would be worth after repairs made. If, when 
repaired, she would not be worth double the 
amount of repairs, the owner has a right to 
abandon. — ^Peele v. Merchants' Ins. Co., Case 
No. 10,905. 

The rule with regard to the half value is that 
the vessel, after repairs made, shall be of dou- 



ble the value of the cost of the repairs without 
any deduction of one-tiiird new for old. — Rob- 
inson V. Commonwealth Ins. Co., Case No. 11,- 
949. 

If a vessel be so injured by a sea peril as not 
to be repairable, except at an expense exceeding- 
its value when repaired, no abandonment is nec- 
essary.— Bullard V. Roger Williams Ins. Co., 
Case No. 2,122. 

The loss in such case is actually total, and 
the value is fixed by the valuation in the pol- 
icy. — Bullard v. Roger Williams Ins. Co., Case 
No. 2,122. 

Where only a partial loss is claimed, the in- 
surer is not entitled to an abandonment. — Mur- 
ray V. Insurance Co. of Pennsylvania, Case No. 
9,961. 

It is the valuation fixed in the policy, and not 
the actual value, which governs the right of 
abandonment under a policy providing that the 
damages must amount to half the value of the 
vessel. — Copeland t. Phoenix Ins. Co., Case No. 
3,210. 

Insurers are not bound by a sale by the mas- 
ter as under a necessity, unless the circumstan- 
ces were such as to authorize an abandonment, 
— HoweU V. Philadelphia Mut. Ins. Co., Case No. 
6,781. 

§ 120. —— Wlio may abandon. 

On the restitution to the original owners of 
property which had been previously delivered to 
a surety for payment of its value in case of con- 
demnation, the surety, who has insured the 
same, is at liberty to abandon. — ^Russel v. Union 
Ins. Co., Case No. 12,146. 

§121. Wiiat constitutes. 

The owner notified the underwriters that he- 
had wired the master that, if he could not raise 
the vessel, he should wreck her. The under- 
writers replied, "All right." Held neither an^ 
abandonment nor an acceptance of an abandon- 
ment. — Copeland v. Phoenix Ins. Co., Case No. 
3,210. 

§ 122. — K'otice o£ abandonment. 

The notice of abandonment must state the rea- 
son therefor, and will estop the assured from 
setting up any other reason. — ^King v. Delaware- 
Ins. Co., Case No. 7,788. 

To make an abandonment effectual, the cause 
of the loss must be stated in the letter of aban- 
donment, for the benefit of the underwriters. — 
Hazard v. New England Marine Ins. Co., Oise 
No. 6,282. 

The letter of abandonment must state the 
cause of the loss, and it must appear to have 
been a peril insured against. — Bullard v. Roger 
Williams Ins. Co.. Case No. 2,122. 

§ 123. Acceptance. 

A clause giving to each party the right to act 
in recovering, saving, and preserving the prop- 
erty applies only to its relief from present peril, 
and tlie temporary care of the property. — 
Gloucester Ins. Co. v. Younger, Case No. 5,487. 

The taking possession and repairing a vessel 
by the insurer after an abandonment amounts 
to an acceptance of the abandonment. — Glou- 
cester Ins. Co. V. Younger, Case No. 5,487. 

The act of the underwriters in taking posses- 
sion of a stranded vessel after abandonment 
and getting her of6 and repairing her is in law 
an acceptance. — Peele v. Merchants' Ins. Co.,, 
Case No. 10,905. 

§ 124:. Effect o£ abandonment. 

An abandonment once made is considered as 
continuing, notwithstanding a refusal to accept 
it, where it is not withdrawn. — The Sarah Ann. 
Case No. 12,342. 

Where freight is insured, the owner of tlie 
ship may abandon on the same principles, al- 
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though he is also owner of the cargo.— Simonds 
T. "Dnion Ins. Co., Case No. 12,875. 

An abandonment accepted is irreTOcable by 
either party -without the consent of the other. — 
Peele v. Merchants' Ins. Co., Case No. 10,905. 

After an abandonment accepted, the insurers 
are owners for the voyage, liable for seamen s 
waffes, and entitled to freight, from such time. 
—Hammond v. Esses Fire & Marine Ins. Co., 
Case No. 6,001. 

Abandonment to the insurers and satisfaction 
of the policy vests insurers with all the present 
rights and remedies of the insured which may 
be presented or proceeded upon in admiralty in 
the insurers* names.— Mutual Safety Ins. Co. v. 
Cargo' of the George, Case No. 9,981. 

Where a master has insured his moiety of 
freight, which he contracted to receive in lieu of 
wages, and abandons the same for a total loss, 
and freight is subsequently earned, he is entitled 
to recover his moiety of the latter against the 
owners or abandonees, who have received it, for 
the abandonment will not operate as an assign- 
ment of freight subsequently earned.— Ham- 
mond V. B^ses Fire & Marine Ins. Co., Case No. 
6,001. 

Abandonment in writing, pursuant to the pol- 
icy, Jield to convey full title, so as to prevent 
claim of ownership by the assured after raising 
and repair of the vessel.— The Mary E. Perew, 
Case No. 9,207. 

§ 125. —^ Riglits, duties, and liabili- 
ties. 

On an. abandonment for a total loss the mas- 
ter cannot sell the cargo and invest the pro- 
ceeds in other goods, unless justified by necessity 
or by a high degree of expediency. — ^Lawrence 
V. New Bedford Commercial Ins. Co., Case No. 
S,140. 

But where the parties interested receive tlie 
property without objection, and adopt the acts 
of the master, they are liable for all proper 
charges thereon. — ^Lawrence v. New Bedford 
Commercial Ins. Co., Case No. 8,140. 

Wliere the property so purchased without au- 
thority yields a profit, the master, where he act- 
ed in good faith, is entitled to reasonable com- 
pensation and expenses not exceeding the profit; 
otherwise, where the property did not yield a 
profit— Lawrence v. New Bedford Commercial 
Ins. Co., Case No. 8,140. 

In case of abandonment the insurer is enti- 
tled to all the proceeds of the thing abandoned, 
and to all the profits arising from the invest- 
ment thereof.— Hurtin v. Phoenix Ins. Co., Case 
No. 6,941. 

A delay of 15 days to take possession of a 
sunken vessel, during which time she was being 
wrecked. Mid unjustifiable. — Copeland v. Phoenix 
Ins. Co., Case No. 3,210. 

Where a vessel is captured, the voyage broken 
up, and the cargo abandoned to the underwrit- 
ers, but its proceeds are invested by the super- 
cargo in another cargo, the underwriters are 
entitled to the profit thereon, if any is made.— 
Simonds v. Union Ins. Co., Case No. 12,876. 

Where an abandonment is accepted, the mas- 
ter becomes the agent of the insurers from the 
time of the loss, and a sale by him will be con- 
sidered as on their account— The Sarah Ann, 
Case No. 12,342. 

§ 126. — RevocatioD or -waiver. 

A refusal to give a deed of cession of the car- 
go unless the company would accept the aban- 
donment of the vessel, insured in another pol- 
icy, will not vacate the abandonment of the 
cargo.- Hurtin v. Phoenix Ins. Co., Case No. 6,- 
941. 

A part owner of a shipment of specie, who 
had no interest in the insurance thereon, was 
appointed supercargo, his duties as such to com- 



mence when the voyage ended. The voyage 
was broken up, and the master delivered the' 
specie to the supercargo, who invested it Eeldr 
that such investment was not an act of owner- 
ship, but was as agent for the underwriterst 
and did not waive the abandonment — Catlett 
V. Pacific Ins. Co., Case No. 2,517. 

§ 127, Paxtial loss -in general. 

A partial loss of an entire cargo may be con- 
yerted into a technical total loss; otherwise, 
where a distinct portion of the cargo, is lost. — 
Seton V. Delaware Ins.' Co., Case No. 12,675. 

§ 128. Iiimitation of liability by mem- 
orandum clause. 

The effect of the memorandum clause in poli- 
cies is not to enlarge the perils underwritten 
against, but to exempt the underwriters from 
certain losses, within these perils.— Potter v. 
SufEolk Ins. Co., Case No. 11,339. 

Separate losses on one voyage cannot be add- 
ed together to make up a loss of 5 per cent, 
which is necessary under the policy to any re- 
covery at all.— Luma v. Atlantic Mut. Ins. Co., 
Qise No. 8,605. 

Potatoes are deemed perishable articles within 
the memorandum of tlie policy of Insurance. — 
Robinson v. Commonwealth Ins. Co., Case No. 
11,949. 

In ascertaining whether the loss amounts to 
5 per cent., a deduction from the costs of re- 
pairs of one-third new for old must be made. — 
Sanderson v. Colmnbian Ins. Co., Case No. 12,- 
298. 

Provisions construed to make the owner a co-in- 
surer, and to limit liability on the policy to two- 
fifths of loss. — ^Breed v. Providence Washington 
Ins. Co., Case No. 1,826. 

The words "in each case," in a clause fixing 
the minimum of loss on goods, vessel, and 
freight at 5 per cent, Jteld not to mean "at 
each time of loss," but to refer to the subjects 
insured, and successive losses on the cargo may 
be added to make up the aggregate of 5 per cent. 
— ^Donnell v. Columbian Ins. Co., Case No. 3,- 
987. 

§ 129. Value of STibjeet-niatter. 

The invoice price is not a proper test of value 
of the property lost— Carson v. Marine Ins. Co., 
Case No. 2,465. 

A second policy on the return cargo of coffee 
valued at a certain sum per pound, deducting 
$12,000 previously insured, is only binding on 
the balance of cargo after deducting so much 
as would at first cost amount to $12,000. — Mc- 
Elim V. Phoenix Ins. Co., Case No. 8,862. 

Under a valued policy made without notice 
of a prior insurance, containing the usual clause 
as to prior insurance, the insurer can only be 
called upon for the portion of such value left 
uncovered by the prior insurance. — Murray v. In- 
surance Co. of Pennsylvania, Case No. 9,961. 

In determining the amount to be paid for loss 
of a cargo from Calcutta, which was invoiced in 
rupees, the rupee should be estimated at its 
actual value in Calcutta when the cargo was 
purchased. — ^Phillips v. Insurance Co. of Penn- 
sylvania, Case No. 11,102. 

As between the p(irties, a valued policy is con- 
clusive as to the true value of the subject in- 
sured, where the valuation is not shown to be 
fraudulent or grossly excessive. — Griswold v. 
Union Mut. Ins. Co., Case No. 5,840. 

The liability, under a valued policy on freight^ 
on jettison of a portion of the cargo, is com- 
puted on the basis of the valuation in the policy, 
and is not limited by the insured's contribution 
on a general average adjustment. — Griswold v. 
Union Mut. Ins. Co., Case No. 5,840. 

Where less goods were in fact shipped tiian 
were expected, the recovery on a valued policy 
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anust be in proportion. — ^AIsop v. Commercial Ins. 
•Co., Case No. 262. 

§ 130. Szception. of particalair average 
or partial loss. 

In an insurance on "eaigo," composed princi- 
jially of lemons and oranges, where the under- 
■n'riter is warranted free from particular average 
on "fruit," he is not liable where all the oranges 
are lost, and the lemons arrive safely. — Hum- 
phreys V. Union Ins. Co., Case No. 6,871. 

An ins&ranee on boxes of lemons held a single 
contract of insurance on the entire number, and 
not an insurance against the loss of any portion 
less than the whole, though the lemons were 
valued at a certain sum per box. — ^Hernandez v. 
New York Mut- Ins. Co., Case No. 6,414; Same 
V, Sun Mut. Ins. Co., Id. 6,415. 

The word "average," when used without the 
adjuncts "general," "partial," or "particular," 
imports as well a general contribution as a par- 
ticular loss. — Coster v. Phoenix Ins. Co., Case 
No. 3,264. 

§ 131. Treisht, 

Where vessel and freight are separately in- 
sured, and abandoned, the insurers on the freight 
are entitled only to that earned before the aban- 
donment. — Hammond v. Essex Fire & Marine 
Ins. Co., Case No. 6,001. 

§ 182. Duties of o-wners, master, or crextr 
after loss. 

The owner is charged with the negligence of 
the master by which the damages are increased 
jifter the accident. — Copeland v. Phoenix Ins. 
€o.. Case No. 3,210. 

% 133. Salvage. 

If a ship is seized under a usurped authority, 
and recaptured by the crew, they are entitled 
±0 salvage, and the decree of an American court 
in rem will be deemed conclusive on the right 
sinless fraud is shown. — ^Williams T. Suffolk Ins. 
Co., Case No. 17,738. 

^ 134. Repairs. 

The actual cost of repairs, at their true value, 
«^nd not as estimated in a depreciated currency, 
will determine the liabilities of the insurer. — 
Humphreys v. Union Ins. Co., Case No. 6,871. 

Vessel, when repaired and tendered to assured, 
.-must be in such condition as to fully indemnify 
insured for all the injury covered by the policy. 
— Copeland v. Phoenix Ins. Co., Case No. 3,210. 

The assured need not point out obvious defi- 
■ciencies in order to justify his refusal of the 
vessel. — Copeland v. Phoenix Ins. Co., Case No. 
-3,210. 

The rule of deduction of one-third new for 
•old in case of repairs, etc., does not apply to 
incidental expenses, from which the insured can 
•derive no enhanced benefit or value beyond his 
loss. — Potter v. Ocean Ins. Co., Case No. 11,335. 

Where the injury exceeds one-half the value 
of the vessel, the insurer must engage to pay for 
all necessary repairs, regardless of amount, if 
it insists upon a continuance of the voyage. — 
Hart V. Delaware Ins. Co., Case No. 6,150. 

% 135. Wages of cre-w. 

The continuance of the voyage by the insurers 
without objections will be presumed to be on the 
original terms, as to compensation of master 
and seamen. — Hammond v. Essex Fire & Ma- 
rine Ins. Co., Case No. 6,001. 

§ 136. Expenditures. 

All expenses resulting as a direct and im- 
mediate consequence of a peril insured acjainst 
are covered by the policy. — Hale v. Washington 
Ins. Co., Case No. 5,916. 

The insurers must bear the expense of a sur- 
vey in a foreign port, made to ascertain the 
amount of damages and the propriety of making 
repairs. — Potter v. Ocean Ins. Co., Case No. 
11.335. 
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The manner of making surveys in foreign ports, 
and fees therefor,— Potter v. Ocean Ins. Co., 
Case No. 11.335. 

§ 137. Damages incurred or paid. 

The insurers of a vessel are liable for a sum 
paid by its owners in compromise of damages 
sustained by another vessel from a collision 
caused by the negligence of the insured vessel, 
as well as the damages to the insured vessel. — 
Hale V, Washington Ins. Co., Case No. 5,916. 

§ 138. Advances and interests. 

The insurer on advances is liable only to the 
extent that the res as security is impaired by 
the peril insured against. There is no contribu- 
tion for general average. — Germond v. Anthra- 
cite Ins. Co., Case No. 5,365. 

Underwriters held liable for common interest 
and a commission for indorsing a draft for the 
amount of a loan, where a bottomry bond with 
marine interest was surrendered. — Peters v. 
Warren Ins. Co., Case No. 11,034. 

§139. Deductions and offsets. 

Insurers cannot avail themselves of freight 
earned in a new voyage which they have not 
insured, by way of recompense for losses on an- 
other voyage which they have insured, and which 
has already terminated. — Jordan v, Warren Ins. 
Co.. Case No. 7,524. 

The amount of a bottomry bond should be de- 
ducted from the real value, and not the agreed 
value, in the policy, where the latter is less than 
the actual value. — Watson v. Insurance Co. of 
North America, Case No. 17,286. 

The provision that all sums due to the com- 
pany from "the insured" shall be deducted from 
the loss held to apply to the person for whose 
benefit the insurance wa.'; made, and not the 
agent who procured it. — Hurlbert v. Pacific Ins. 
Co., Case No. 6,919. 

The underwriters of a vessel on an outward 
voyage, which is broken up, are not entitled to 
freight earned on her return voyage. — Simonds 
V, Union Ins. Co., Case No. 12,876. 

In a suit on an insurance policy the amount 
recovered on a libel for collision is to be do- 
ducted from tlie gross amount of the damage, 
and not from the loss adjusted as a partial loss, 
with a deduction of one-third new for old. — 
Dunham v. New England M-ut. Ins. Co., Case 
No. 4,152. 

XIV. NOTICE ATTO PROOFS OF LOSS. 

See, also, post, § 194. 

Proof of claims under policies in bankruptcy, see 
"Bankruptcy," § 383. 

§ 140. Effect of requirement of policy 
in general. 

If proofs of loss are presented in apt time, and 
substantially in compliance with the require- 
ments of the policy, it is sufiicient, unless the 
company aslts for more specific proof. — ^Field v. 
Insurance Co. of North America, Case No. 4,- 
767. 

Provision in policy requiring notice of loss and 
"a particular account of such loss or damage" 
requires an account of the articles lost, and does 
not refer to the manner and cause of the loss. — 
Catlin V. Springfield Fire Ins. Go,, Case No. 
2,522. 

§ 141. To whom notice of proof may be 
given. 

Notice of loss to agent of insurer, in absence 
of knowledge of revocation of his agency, is 
notice to insurer. — ^Bennett v. Maryland Fire 
ins, Co., Case No. 1,321. 

§ 142. Time for notice and proof. 

Notice of loss within reasonable time, under 
all circumstances, is sufficient under a policy re- 
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<iuiring it to be given "forthwith."— Brown v. 
Mechanics' & Merchants' Ins. Co., Case No. 
2,019. 

Equity could not relieve against the failure 
to submit notice of the claim and proof of death 
within 90 days, as provided by statute, so as to 
Iceep the original policy in force, though this 
failure resulted from ignorance of the existence 
■of the policy.— Winchell v. John Hancock Mut. 
Tjite Ins. Co., Case No. 17,866. 

Delay in furnishing proofs of loss and value 
•will not prevent recovery unless fraudulent.— 
3etts T. Franklin Fire Ins. Co., Case No. 1,3(3. 

§ 143. Sufficiency of notice. 

Service of copies of proofs of loss and notice 
js sufficient if not objected to at the time.— 
Cashau v. Northwestern Nat. Ins. Co., Case 
iS^o. 2,499. 

•■§ 14:4, Protests and surveys on marine 
losses. 

Survey at port of delivery is not necessary to 
-maintain action for an average loss.— Bentaloe 
-v. Pratt, Case No. 1,330. 

The report of a survey, made upon an esam- 
■jnation of a vessel for the purpose of. ascertain- 
ing her situation after a disaster in a foreign 
port, is not evidence of the facts stated in it, 
but only that such survey was made.— Watson 
V. Insurance Co. of North America, Case No. 
17,284. 

A party who reads a certificate of survey only 
to prove the fact of a survey and condemna- 
tion is not estopped to impeach the credit of the 
surveyors whose depositions have been read, — 
Watson V. Insurance Co. of North America, 
■Case No. 17,285. 

:§ 145. Statements or proofs of loss of 
or damage to property. 

The insured is not obliged to state his loss in 
dollars and cents with arithmetical accuracy, 
.but must disclose the whole truth as nearly as 
le can arrive at it by reasonable and honest 
efEort.— Sibley v, St. Paul Fire & Marine Ins. 
■Co.. Case No. 12,830. . , 

Proofs of loss need not negative exceptions of 
losses from design, etc., which are matters of 
-defense.- Gatlin v. Springfield Fire Ins. Co., 
■Oase No. 2,522. 

=§ 146. Proofs of deatli or of injury to 
insured. 

Ex parte affidavits furnished to the company 
■as proofs of death are inadmissible to estab- 
lish a controverted fact as to the mode of 
■death.— Newton v. Mutual Ben. Life Ins. Co., 
Case No. 10,191. 

■§ 147. Certificate of pliysician attend- 
ing insured. 

Plaintiff is not concluded by the statements 
•in a physician's certificate furnished as part of 
her proofs of loss, which is not required by 
-the terms of the policy.- De Camp v. New Jer- 
sey Mut. Life Ins. Co., Case No. 3,719. 

§ 148. Examination of insured. 

An examination of the insured under oath 
.after a loss, as provided in the policy, Md in- 
effectual where made before a special agent of 
the company, during the illness of the insured. 
—Shaw T. Scottish Commercial Ins. Co., Case 
T\To. 12,723. 

A refusal of the assured to submit to an ex- 
amination on oath, or to answer material ques- 
tions as to the loss, as required by the policy, 
Jidd not to -work a forfeiture, but only to sus- 
-pend the right to payment until the answers 
4ire given.— Weide v. Germania Ins. Co., Case 
No. 17,338; Wiede v. Insurance Co. of North 
America, Id. 17,617; Same v. International 
Ins. Co., Id.; Same v. Home Ins. Co., Id. 



§149. Defects. 

Insurers cannot complain that the proofs or 
loss were not verified by the books of account 
of the insured, as provided by the policy, 
where, supposed by the insured to be lost, they 
were in fact in the insurer's possession.— Huch- 
berger v. Providence Washington Ins. Co., 
Case No. 6,823. 

A request for further proof, and a bona fide 
attempt to produce it, is a sufficient excuse for 
delay.— Curtis v. Home Ins. Co., Case No. 3,- 
503. 

§ 150. Misstatements or omissions. 

The insured does not forfeit his rights by an 
overstatement of his loss, Avhen made from 
his best recollection, without intention to de- 
ceive. — Huchberger T. Merchants' Fire Ins. 
Co., Case No. 6,822. 

The involuntary omission of an existing 
mortgage from proofs of loss is immaterial.— 
Thompson t. Liverpool & L. & G. Ins. Co., 
Case No. 13,966. 

Erroneous affidavits of loss will not prevent 
recovery unless willfully false. — Betts v. 
FrankUn Fire Ins. Co., Case No. 1,373. 

§151. Fraud or false swearing. 

False statements on oath by the assured, 
with intent to deceive the company, relative 
to the terms of settlement with other compa- 
nies having risks on the same property, are ma- 
terial, and will defeat any right on the part of 
the assured to recover.— Weide v. Germania 
Ins. Co., Case No. 17,358. 

Where the assured, after the loss, with in- 
tent to deceive the company, exhibits to it 
books of accounts containing false entries of 
a material nature, he is guilty of a fraud which 
will defeat all right to recover upon the policy. 
—Weide v. Germania Ins. Co., Case No. 17,3o8. 

Knowingly making up a false and exaggerat- 
ed statement of the amount and value of prop- 
erty destroved. by fire forfeits all claim to in- 
surance.— Sibley V. St, Paul Fire & Marine 
Ins. Co., Case No. 12,830; Huchberger v. 
Home Fire Ins. Co., Id. 6,821; Same v. Mer- 
chants' Fire Ins. Co., Id. 6,822. 

Fraudulent overvaluation in the preliminary 
proofs lield to be a "fraud" "or attempt at 
fraud," within the terms of the policy, and to 
defeat recovery, — Geib v. International Ins. 
Co., Case No. 5,298. 

§ 152. Estoppel or waiver as to. notice 
and proofs or defects and ob- 
jections—In general. 

Provisions for notice and proofs of loss are 
for insurer's benefit, and can be waived.— Ben- 
nett V. Maryland Fire Ins. Co., Case No. 1,- 
321. 



§ 153, Statements and acts of offi- 
cers or agents of insurer. 

The company's local agent may bind it by 
waiver of a clause requiring formal proofs of 
loss, and barring suits not brought in one year. 
— Ide. V. Phoenix Ins. Co., Case No. 7,001. 

Statements that the proofs were "all right," 
and that the company would pay, amount to 
such waiver.— Ide v. Phoenix Ins. Co., Case No. 
7,001. 

Proofs of loss will be considered as waived 
where the company's adjuster, after examin- 
ing the premises, states that the company is 
not liable on the ground that the policy is in- 
valid.— Field V, Insurance Co. of North Ameri- 
ca, Case No. 4,767. 

§ 154. Express waiver. 

The giving of proofs of death is not a "con- 
dition" of the policy, within a provision that 
a waiver of conditions must be made at the 
head office, and signed by an officer.— Berry v. 
Mobile Life Ins. Co., Case No. 1,358. 
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§ 155. Denial of liability. 

Proofs of loss are T\^aiTed by a refusal to pay 
the loss on the ground of a forfeiture. — Dutton 
T. New York Life Ins. Co., Case No. 4,211. 

Refusal to recognize right to prove loss is 
a waiver of proof. — ^Akin v. Liverpool & L, & 
G. Ins. Co., Case No. 121. 

Repudiation of liability for loss waives objec- 
tions to notice of loss and the necessity of fur- 
nishinff proofs. — Bennett v. Maryland Fire Ins. 
Co., Case No. 1,321. 

Where the insurer refuses payment because 
the policy has been canceled, proof of loss is 
waived. — Carlwitz v. Germania Fire Ins. Co., 
Case No. 2,415a. 

A condition in an accident policy requiring 
immediate notice of the nature and extent of 
the accident and injury is waived where, on 
receiving proof of the injury, the insurer re- 
fused to pay on other grounds than the omis- 
sion to give such notice. — TJnthank v. Travel- 
ers' Ins. Co., Case No. 16,795. 

A denial of liability and a refusal to pay the 
loss on the ground that it is not within the 
terms of the policy is a waiver of proofs of loss 
and a provision that no suit shall be brought 
until after 60 days after proofs are furnished.— 
Norwich & N. Y. Transp. Co. v. "Western Mas- 
sachusetts Ins. Co., Case No. 10,363. 

Where a policy should have issued, pursuant 
to agreement, but was refused, such refusal is 
a denial of liability and is a waiver of the con- 
ditions in such policies requiring proof of loss 
within a certain time. — Weeks v. Lycoming 
Fire Ins. Co., Case No. 17,3o3. 

§ 156. Pail-ure to state gronnds of 

objection. 

The failure of the company to object to 
proofs of loss waives defects therein. — Spratley 
V. Hartford Ins. Co., Case No. 13,256. 

Where the insurance company has failed to 
object to a matter of form in the proof of loss 
until too late to remedy it, it is estopped to set 
up the defect. — In re Republic Ins. Co., Case 
No. 11,705. 

Specific objections to proofs of loss are con- 
sidered as a waiver of all other objections of 
which the company had knowledge. — ^Thomp- 
son V. Liverpool & L. & G. Ins. Co., Case No. 
13,966. 

An objection to paying a loss on other 
grounds than irregularity in the proofs of loss 
furnished waives all objections thereto. — Whit- 
tle V. Farmsville Ins. .Co., Case No. 17,603. 

Where proofs of loss are received without 
objection, all objections to their sufficiency wiU 
be considered as waived. — Tisdale v. Mutual 
Ben. Life Ins. Co., Case No. 14,059. 

The failure of a reinsuring company to ob- 
ject to the form or substance of copies of 
proofs of loss furnished by the insuring com- 
pany is a waiver of the objection that they 
were not furnished in time. — Ex parte Nor- 
wood, Case No. 10,364. 

Objections to proofs of loss, not made when 
the same were served, but first brought for- 
ward at the trial, will be considered as waived. 
— ^Frankle v. Pennsylvania Fire Ins. Co., Case 
No. 5,052a. 

§ 157. —— Offer to comproji^se. 

An offer to compromise a suit is a waiver of 
proofs. — Berry v. Mobile Life Ins. Co., Case 
No. 1,358. 

XV. ADJUSTMENT OF I<OSS. 

§ 158. Effect of provisions of policy for 
appraisal or arbitration. 

An agreement in the policy that no action 
should be sustainable at law or equity until 



arbitration shall have determined what amount 
is due is not unlawful, and in such case a ref- 
erence and ascertainment of the amount due 
are conditions precedent to the right of action. 
— ^Yoemans v. Girard Fire & Marine Ins. Co., 
Case No. 18,136. 

A by-law, made a part of the contract of in- 
surance, providing for a reference of all dis- 
putes as to losses, and that the claim of the- 
parties shall be released or discharged where a 
suit is commenced without an offer of refer- 
ence, is void, as in effect ousting the courts 
of jurisdiction.— Trott v. City Ins. Co., Case- 
No. 14,189. 

A condition in a fire insurance policy to re- 
fer to arbitrators the amount of the loss, and 
that no suit shall be brought until the award 
is made, is void. — SchoIIenberger v. Phoenix 
Ins. Co., Case No. 12,476. 

XVI. BIGHT TO PKOGEEDS. 

§ 159. Policy payable to o-wner of in- 
terest insured. 

There is no privity of contract between con- 
signor of goods shipped to be sold on commis- 
sion and an insurance company with which the- 
consignee^ for their own benefit insure their 
interest to the full value of the goods. — Bank 
of South Carolina v. Bicknell, Case No. 898. 

A mortgagee who, by the teirms of the mort- 
gage, is entitled to have the property insured 
for his benefit, has no right to the proceeds of 
insurance taken out by other creditors in their 
own names to secure their debt, though they 
have no insurable interest.— Wheeler v. l''ao- 
tors' and Traders' Ins. Co., Case No. 17,495. 

§ 160. Iiife policy payable to insured 
or bis estate. 
On a bill of interpleader filed by an insur- 
ance company, where the widow of deceased, 
his son, and a foreign administrator all claim- 
ed the fund, held that it shoiild be paid to the 
foreign administrator, on his giving bond to- 
hold the same for the benefit of whom it may 
concern. — Illinois Masons' Ben. Soc. v. Booth, 
Case No. 7,009. • 

Under 2 Wag. St. JIo. p. 936, § 15, a policy 
payable to the wife of the insured is not void 
because the annual premium exceeds $300, but 
any excess recovered by her in an action there- 
on goes to the husband's estate. — Smith v- 
Missouri Val. Life Ins. Co., Case No. 13,083. 

A policy of life insurance is subject to a 
lien in favor of creditors under Rev. St. Me. 
1871, c. 50, § 65, for the e.xcess of premium over 
$150 per year paid by the debtor for two years. 
— In re Jordan, Case No. 7,511. 

A quarterly payment amounting to less than. 
$150 will not subject the policy to such lien. — 
In re Jordan, Case No. 7,511. 

§ 161. Iilfe or accident policy designat- 
ing beneficiary. 

The substitution of a beneficiary under a 
proviso in a policy, payable to the wife of the 
assured (or, in case of her death, to her chil- 
dren), that, in case of her death during his life, 
he may, at his option, make such substitution, 
must be made within a reasonable time after 
her death. — Eiseman v. Judah, Case No. 4,321. 

The power of substitution is not executed 
by a bequest in the will of the assured, made 
a year after the death of the wife. — ^Eiseman v. 
Judah, Case No. 4,321. 

§ 162. Life policy for benefit of creditor. 

A creditor, to whom a policy was payable^ 
having received from the insurer the amount 
of his claim, and surrendered the policy, no ac- 
tion lies by the representatives of deceased 
against the insurer to recover the difference be- 
tween the amount paid and the amount of the- 
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XVn. PAYMENT OK, DISCHARGE, 
COWTRIBUTION, AND SUB- 
ROGATION. 

§163. Election to rebuild or replace 
property. 

"When the insurer, after a fire, elects to re- 
store and repair, the policy then becomes a 
contract to pnt the house as nearly as possi- 
ble in its condition before the fire.— Collins v. 
iEtna Ins. Co., Case No. 3,009. 

Kefusal of the insured to furnish a plan of 
the original house, so that it may be restored 
according thereto, estops him from complaining 
that the new part does not exactly correspond 
with the original.— Collins t. .HStna Ins. Co., 
Case No. 3,009. 

§ 164. Effect o£ payment. 

A company suing to recover back money paid 
for a loss is presumed to have waived all ques- 
tions of law and fact as to the validity of the 
policy which they could have raised on paying 
the loss, except fraud.- Metropolitan Life Ins. 
Co. V. Harper, Case No. 9,505. 

§ 165. Concurrent insurance. 

Construction of tlie clause providing that m 
the case of other insurance, the insured should 
be entitled to receive no greater proportion of 
the loss ■ sustained than the loss bears to the 
whole amount insured.— Kobbins v. People's Ins. 
Co., Case No. 11,885. 

Where two policies are concurrently executed, 
the operation of the priority clause is exclud- 
ed, and the assured may recover his whole loss 
upon either policy; and the other underwriters 
are liable onlv for contribution. — Potter v. Ma- 
rine Ins. Co., Case No. 11,332. 

In cases of double insurance the insurers are 
liable ratably for the amount of the loss, and 
not according to priority of contract; and one 
who has paid the whole loss can compel the oth- 
ers to contribute their proportions.— Thurston 
V. Koch, Case No. 14,016. 

In the case of an insurance by a person of 
goods held by him in trust, and also by the 
owner. Iield, that the policies were contributory. 
—Kobbins v. Firemen's Fund Ins. Co., Case No. 
11,881. 

In the case of policies bearing the same date, 
the insurers may show the actual time of the 
execution of each policy, to exonerate themselves 
from a loss covered by the prior policy.- Potter 
V. Marine Ins. Co., Case No. 11,332. 

§ 166. Subrogation o£ insurer. 

Insurers who have paid a loss arising from a 
collision may maintain an action therefor against 
the vessel in fault.— St. Paul Fire & Marine Ins. 
Co. V. The Lake Superior, Case No. 12,244. 

When the underwriters have paid the loss, a 
suit may be maintained in the name of the in- 
sured for their benefit against the vessel through 
whose fault the loss occurred.— The Planter, 
Case No. 11,207a. 

An insurance company which has paid the loss 
may recover against the carrier, on showing 
negligence.— Hall v. Nashville & C. R. Co., Case 
No. 5,940. 

On libel by insurer, who has paid the loss, 
for the wrongful act causing it. it is no defense 
that the insurer was not legally liable.— Ama- 
zon Ins. Co. V. The Iron Mountain, Case No. 
270;, Insurance Co. v. The C. D., Jr., Id. 7,051. 

Where there has been actual payment of the 
loss before trial, it is no defense that the suit 
was brought before payment— The Manistee, 
Case No. 9,028. 

Where the loss of a cargo has been paid by 
the insurer, it is no defense to a libel against 



the carrier that the policy was issued by a for- 
eign insurance company which had not complied 
with the laws of the state.— The Manistee, Case 
No. 9,027. 

Where a carrier contracts with a shipper that 
the former, in case of damage for which he is 
liable, may have the benefit of any insurance 
to be effected by the shipper, and a loss is sus- 
tained, the payment of the loss by the insurer 
to the shipper does not give the insurer any 
right of action against the carrier.- Phoenix Ins. 
Co. V. Brie & W. Transp. Co., Case No. 11,112. 
EJffect of insurance on right to recover for neg- 
ligence, see "Collision," § 153. 

XVIU. ACTIONS ON POIiICY. 

See, also, post,'§ 195. 

Jurisdiction of admiralty over contracts of ma- 
rine insurance, see "Admiralty," § 18. 

§ 167. Effect of provisions of policy in 
general. 
Plaintiff must prove a compliance with condi- 
tions precedent referred to- on the face of the 
contract, or a sufficient excuse for noncompli- 
ance—Eaton V. Supreme Lodge K. of H., Case 
No. 4,259a. 

A provision in a mutual policy that suit shall 
only be brought at the term of court next suc- 
ceeding the loss does not apply to one holding 
the policy as collateral seeurify.— Smith v. At- 
lantic Mut. Fire Ins. Co., Case No. 13,005. 



§ 168. Grounds 

Repudiation of 



of action. 

_..^ obligation under the policy 

while It is still legally binding gives the insured 
a right of an imme^ate action for d.nmages. — 
Hancock v. New York Life Ins. Co., Case No. 
6,011. 

An action at law will lie for breach of a con- 
tract to issue a policy insuring against fire, and 
the same damages may be recovered as jn an 
action on the policy agreed to be issued.— Hum- 
phry V. Hartford Fire Ins. Co., Cases Nos. 6,- 
874, 6,875. 

A court of equity will enforce a contract to 
make a policy of insurance, antl, treating that 
agreed to be done as if actually done, will as- 
certain the amount due, and enforce payment by 
a decree.— tJnion Mut. Ins. Co. v. Commercial 
Mut. Marine Ins. Co., Case No. 14,372. 

In assumpsit on a policy with counts for 
money had and received, plaintiff can recover 
premiums paid, though the policy did not attach. 
— Clark V. Manufacturers* Ins. Co., Case No. 2,- 
829. 

Where an insured vessel is damaged by colli- 
sion, the owner may at his election proceed 
either against the underwriters in contract or 
against the offending vessel in tort.— New Eng- 
land Mut. Marine Ins. Co. v. Dunham, Case No. 
10,155. 

Both the carrier and the insurance company 
are responsible to the owner or consignee, and 
in case of loss the owner or consignee may elect 
against which he will proceed.— Hall v. Nashville- 
& G. R. Co., Case No. 5,940. 

§ 169. Defenses. 

Where the loss is payable to the mortgagee 
on a policy issued to the mortgagor, any defense 
admissible against the mortgagor is available 
against tlie mortgagee; otherwise where the 
contract is made with the mortgagee. — Hum- 
phry V. Hartford Fire Ins. Co., Case No. 6,875. ■ 

A decree for damages for collision, satisfied, 
will bar a suit on an insurance policy only to- 
the extent of the amount decreed.- Dunham v. 
New England Mut. Ins. Co., Case No. 4,152. 

A recovery of damages against the vessel in 
fault is no bar to a further recovery from the- 
underwriters of any excess in the cost of re- 
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pairs over the amount previously 

^ew England Mut Marine Ins, Co. v. Dunham, 

Case No. 10,155. 

In an action by an agent on a policy procured 
by him for the benefit of whom it concerns, de- 
fendant cannot set off debts due from the agent 
in his own right. — ^Hurlbert v. Pacific Ins. Co., 
Case No. 6,919. 

A mutual insurance company cannot, by plea 
in abatement, make the objection that, under 
its charter, suit can only be brought at the term 
of court succeeding the loss. — Smith y. Atlantic 
ilut. li'ire Ins. Co., Case No. 13,005. 

■§ 170. Xtimitations by provisions of pol- 
icy. 

The parties may, by agreement, limit the time 
for bringing suit to a shorter period than that 
fixed by general law. — Cray v. Hartford Fire Ins. 
Co., Cases Nos. 3,374, 3,875. 

The "sixty days after due notice and proof of 
Joss," before right of action accrues, begin to 
run from the time of furnishing the proof, not 
from the time of furnishinir additional proof re- 
quired by the company. — ^Huehberger v. Home 
Fire Ins. Co., Case No. 6,821; Same v. Provi- 
■dence Washington Ins. Co., Id. 6,823. 

A provision requiring suit to be brought with- 
in six months after the "loss or damage shall 
-occur" means six months after ascertainment 
of loss by arbitration, where the policy forbids 
the bringing of the suit until after an awax'd is 
made. — Levy v. Virginia Fire & Marine Ins. Co., 
Case No. 8,304. 

The insurer cannot avail itself of a condition 
that suit must Be brought within a year after 
loss where plaintifE delayed suing because of 
•a promise or intimation to pay the loss. — Curtis 
T. Home Ins. Co., Case No. 3,503. 

The contract limitation of one year for suit 
IS not available where a complaint was filed in 
time, but, at request of defendant's attorney, 
summons was not issued. — ^Akin v. Liverpool & 
L. & G. Ins. Co., Case No. 121. 

A condition limiting the time to commence suit 
for a loss to 12 months thereafter is valid. — 
Davidson v. Phoenix Ins. Co., Case No. 3,607; 
Cray v. Hartford Fire Ins. Co., Id. 3,375. 

Proof of the claim in bankruptcy is equivalent 
to the commencement of a suit against a bank- 
rupt insurance company, under a clause in the 
policy limiting the right of action to one year. — 
In re Firemen's Ins. Co., Case No. 4,796. 

The condition in a fire policy that suit must 
be brought within 12 months after the loss is 
suspended by a war between the belligerent par- 
ties as to a loss occurring before the commence- 
ment of hostilities. — Semmes v. City Fire Ins. 
€o., Case No. 12,651. 

^171. Parties. 

A libel for wrongful act causing a loss may 
be brought in the name of the insurer who has 
paid it. — ^Amazon Ins. Co. v. The Iron Moun- 
tain, Case No. 270. 

An oi"der by the assured directing the insurer 
to pay the amount of a loss to a certain person 
makes him an assignee of the cause of action 
iind the real party in interest. — Spratley v. Hart- 
ford Ins. Co., Case No. 13,256. 

Where insurer has paid only part of the loss 
^nd taken a partial assignment he cannot sue 
wrongdoer in his own name. — iBtna Ins. Co. v. 
Hannibal & St. J. R. Co., Case No. 96. 

Consignee who advanced money to buy cargo 
and took assignment of bill of lading entitled 
to recover on policy "on account of whom it 
may concern." — Aldrich t. ISquitable Safety Ins. 
Co., Case No. 155. 

Where the ownership of property lies between 
the husband and wife, and the husband is es- 
topped from claiming it^ the wife has a sufficient 
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title to support an action on a policy under 
which it was insured as belonging to her. — Field 
v. Insurance Co. of North America, Case No, 4,- 
767, 

A policy for a succession of voyages, "on ac- 
count of whom it may concern," loss payable to 
H., is valid and enforceable in a suit by H. in 
his own right or as trustee. — Henshaw v. Mu- 
tual Safety Ins, Co., Case No. 6,387. 

Upon a valued policy, by which "A., on ac- 
count of himself and B.," caused a vessel to be 
insured, A. may alone maintain action, and re- 
cover the whole amount insured. — Howland v. 
Marine Ins. Co. of Alexandria, Case No. 6,798. 

An underwriter who has accepted an abandon- 
ment may be permitted to intervene as sole 
owner in a suit in rem. — ^The Ann 0. Pratt, Case 
No. 409. 

A parol assignment of the right of action on 
a fire policy after a loss is sufficient. — ^Bennett v. 
Maryland Fire Ins, Co., Case No. 1,321. 

A trustee cannot recover upon a policy pro- 
cured by him which, by its express terms, makes 
the loss payable to his cestui que trust, unless 
he' has an interest therein. — ^Brown v. Hartford 
Fire Ins. Co., Case No, 2,009. 

A lessee who has insured his leasehold inter- 
est cannot recover upon the policy, where he 
has parted with all his interest in the premises 
before the loss.— Hidden v. Slater Mut. Fire Ins. 
Co., Case No. 6.463. 

A suit on a policy of insurance is properly 
brought in the name of the real owner, whose 
property was intended to be insured, though- the 
name of the agent only appears in the policy. — 
Ruan T. Gardner, Case No. 12,100. 

In an action for damages for failure to issue 
a paid-up policy after the tontine period, and be- 
fore arrival at the age at which the whole 
amount is payable to the insured, the beneficia- 
ries must be made parties plaintiff to entitle the 
insured to more than nominal damages. — ^TVatts 
V. Phoenix Mut. Life Ins. Co.. Case No. 17,2S4. 

The insured cannot set up a parol title in him- 
self to the whole of the ship when the ship's pa- 
pers for the voyage prove a joint ownership in 
himself and the master,— OhI v. Eagle Ins. Co., 
Cases Nos. 10,472, 10,473, 

The creditor of the insured has no right of ac- 
tion on a policy of fire insurance payable to sucli 
creditor "as his interest may appear."— Hatch 
V. Metropole Ins. Co., Case No. 6,207a. 

§ 172. Declaration and complaint. 

The declaration in an action by a husband on 
a policy issued to him without mention of his 
wife's ownership, claiming an insurable interest, 
must set out such interest, and claim damages 
thereto.— Cohn v. Virginia Fire & Marine Ins. 
Co., Case No. 2,970. 

A declaration on a policy for a succession of 
voyages "on account of whom it may concern" 
averring that at the time of the loss H. was 
interested in her to the amount of the insurance, 
held sufiicient. — Henshaw v. Mutual Safety Ins. 
Co., Case No. 6,387. 

A declaration on such a policy that the insur- 
ance was for the use and benefit of H., as trus- 
tee for N., need not set forth the nature or ex- 
tent of the trust- — ^Henshaw v. Mutual Safety 
Ins. Co., Case No, 6,387. 

Proposals, answers, and declarations, made a 
part of the insurance policy by its express terms, 
must be stated in the complaint- in an action 
thereon. — ^Bidwell v. Connecticut Mut, Life Ins. 
Co., Case No. 1,393. 

Where the declaration on a policy attributes 
the loss to a privateer, there cannot be a re- 
covery for a loss by embezzlement of the crew. — 
Hicks v. Fitzsimmons, Case No. 6,400. 
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§ 173. Issues and proof. 

Under a general denial, defendant cannot 
prove a breach ot any conditions other than, such 
as are conditions precedent to plaintiffs riffht 
to recover.— Bennett v. Maryland Fire Ins. Co., 
Case No. 1,321. 

Averment that plaintiffs have entire interest 
in the subject is not supported by evidence of 
the joint interest with others, nor can averment 
of a joint interest be supported by proof of the 
sole interest.— Catlett v. Pacific Ins. Co., Case 
No. 2,517. 

Plaintiff, to recover under an" open policy, 
must prove his interest and the value of the 
property.— Beale v. Pettit. Case No. 1,158. 

§ 174. Evidence— Presnmptions and Tinr- 
den of proof— Marine insurance. 
In determining whether the rupture of a blood 
vessel was the cause of the death, the burden 
of proving that death was the result of disease 
is upon the party alleging it.— McCarthy v. 
Travelers' Ins. Co., Case No. 8,682. 

In a suit upon a policy, the sentence and pro- 
ceedings of a foreign admiralty court, condemn- 
ing the goods as enemy property, are competent, 
prima facie evidence of the fact,— Lambert v. 
Smith, Case No. 8,028. 

The burden is on the assured to prove that 
defects, found to exist in the hull of a vessel 
during the voyage, were produced by a peril of 
the sea.— Builard v. Roger "Williams Ins. Co., 
Case No. 2,122. 

Where the defenses are misrepresentation, 
negligent navigation, deviation, and unseaworthi- 
ness, the onus probandi as to the three former is 
on defendant, but the assured must prove sea- 
worthiness.— "Kdmarsh V. Washington Fire & 
Marine Ins. Co., Case No. 14,024, 

Unfitness to proceed with the voyage, where 
no extraordinary peril of the sea has been en- 
countered, authorizes a presumption of unsea- 
worthiness at the time of departure requirmg 
strong evidence to rebut— Cort v. Delaware Ins. 
Co., Case No. 3.257. 

Seaworthiness at the commencement of a voy- 
age is not prima rfacie evidence that subsequent 
necessary repairs arose from extraordinary peril. 
— ^Donnell v. Columbian Ins. Co., Case No. 3,- 
987. 

If the insured lay a rational ground for the 
disability of the vessel by 'proving severe gales 
during the voyage, and seaworthiness on a pre- 
ceding voyage, the burden of the proof of the 
want of seaworthiness lies on the insurer.— Wat- 
son V. Insurance Co. of North America, Case 
No. 17,285. 

Aliter. when a disability happens from stress 
of weather, without any sufficient cause.— Wat- 
son V. Insurance Co. of North America, Case 
No. 17,285. 

Burden of proving unseaworthiness is on in- 
surer. — ^Adderly v. American Mut. Ins. Co. of 
Baltimore, Case No. 75. 

Safe performance of voyage raises a presump- 
tion that the vessel was properly manned, and 
devolves upon the insurers of cargo injured by 
fire the burden of showing the contrary.— Meigs 
V. Sun Mut. Ins. Co., Case No. 9,396. 

§ 175. — Idem— Fire insurance. 

Prima facie case is made out by production of 
pohcy and proof of loss, delivery of preliminary 
proofs, and the value of the property destroyed. 
— Geib V. International Ins. Co., Case No. 5,298. 

The burden is upon the company to show that 
the over-valuation was intentional. — Field v. In- 
surance Co. of North America, Case No. 4,767. 

The burden of proof is on the insurer to show 
willful burning. — Carlwitz v. Germania Fire Ins. 
Co., Case No. 2,415a. 
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The burden of proof is upon the insurer to 
show violation of the conditions of the policy. — 
Whittie V. Farmville Ins. Co., Case No. 17,603. 

The burden is on the insurer to prove that 
the insured knew that the property was lost 
when he procured the insurance. — Clement v. 
Phoenix Ins. Co., Case No. 2,881. 



§ 176. Idem— Iiif e insurance. 

The defense of concealment of material facts 
must be made out affirmatively by the insurer. — 
Folsom V. Mercantile Mut. Ins. Co., Case No. 
4,902. 

The burden to establish a defense of .a breach 
of specific warranties as *to existing facts in an 
action on a life policy is upon the insurer. — 
Swick V. Home Ins. Co., Case No. 13,692. 

The fact that the application is signed by the 
applicant is prima facie evidence that the an- 
swers therein contained are his answers, cast- 
ing the burden on plaintiff to show the contrary. 
—Lee V. Guardian Life Ins. Co., Case No. 8,190. 

The burden of proof to sustain the defense 
that the plaintiff murdered the insured to ob- 
tain money is on the insurer, but a fair prepon- 
derance of the evidence is sufficient. — ^Prather v, 
Michigan Mut. Life Ins. Co., Case No. 11,368. 

Defendant has the burden of showing that de- 
ceased died by suicide. — Snyder v. Mutual Life 
Ins. Co., Case No. 13,154; Coverston v. Con- 
necticut Mut. Life Ins. Co., Id. 3,290. 

The burden of proof is upon plaintiff to estab- 
lish insanity, when set up in reply to the defense 
of suicide in an action on a life policy.— Hiatt 
V. Mutual Life Ins. Co., Case No. 6,449a; Terry 
V. Life Ins. Co., Id. 13,839; Moore v. Connecti- 
cut Mut. Life Ins. Co., Id. 9.755; Gay v. Union 
Mut. Life Ins. Co., Id. 5,282. 

§ 177. — Insurable interest. 

In an action on a policy in favor of a wife, 
upon the life of her husband, plaintiff must prove 
the marriage, to show an insurable interest. — 
Holabird v. Atiantic Mut. Life Ins. Co., Case 
No. 6,587. 

Bill of lading of outward cargo no proof of in- 
terest in homeward cargo.— Beale v. Pettit, Case 
No. 1,158. 

Interest in a return cargo cannot be proved 
by the certificate of a supercargo, since deceased, 
or by his declarations.— Beale v. Pettit, Case No. 
1,158. 

A testamentary declaration of master of ves- 
sel, though not under seal, held admissible in 
evidence.— Blagg v. Phoenix Ins. Co., Case No. 
1,477. 

§ 178. Policy or otier contract and 

terms thereof. 

In an action upon a policy, plaintiff cannot 
show that another insurance company, or other 
underwriters on the same policy, have paid upon 
the same risk.— Lambert v. Smith, Case No. 
8,028. 

§ 179. — Condition of subject-matter. 

The warrant of survey, and report made there- 
on, under which the vessel is sold, is the best 
evidence as to the condition of the vessel at 
the time, and testimony of the master is not 
admissible, except to prove the facts contained 
in the report.— Robinson v. Clifford, Case No. 
11,948. 

§ 180. ^^ Performance or breacb. of 
Twarranty or condition. 

In an action against insurers, invoice on board 
at time of capture as enemy's property, and 
deposition of mate, competent evidence for de- 
fendant.— Azuria V. Insurance Co. of Pennsyl- 
vania, Case No. 691. 

Where the property has been condemned by 
the court of a belligerent, only the sentence of 
that court is to be read in evidence, except un- 
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der peculiar circumstances. — Marshall v. Union 
Ins. Co., Case No. 9,135. 

The declarations of the insured husband, made 
after the date of the policy, as to his health ex- 
isting, or matters of private history occurring, 
prior to the date of the policy, are not admis- 
sible as evidence in a suit by the wife upon her 
policy. — ^Wilson t. Life Ass'n of America, Case 
No. 17,818. 

§ 181, — — Fraud or misrepresentation. 

The fact thit the company made an autopsy 
on deceased body is no evidence of fraud vrhen 
the right to do so is given by the policy. — ^n''hit'e- 
house v. Travelers' Ins. Co., Case No. 17,566. 

In the absence of any claim of fraud or mis- 
representation, held, that the application for 
insurance, when merged in the policy, was prop- 
erly excluded from evidence when imaccom- 
panied by any offer of evidence of misrepresenta- 
tion. — ^Folsom Y. Mercantile Ins. Co., Case No, 
4,903. 

A person engaged in the insurance business, 
who has expert knowledge of the existence of 
facts affecting the premium, may give such 
knowledge in evidence on the question of the 
materiality of such facts represented or con- 
cealed by the assured. — Hawes v. New England 
Mut. Marine Ins. Co., Case No. 6,241. 

§ 182. IJoss or damage to property 

and cause thereof. 

Acquittal of the insured on a criminal charge 
of arson, in connection with the burning of his 
property, is of no weight in a civil suit on the 
policy. — Sibley v. St. JPaul Fire & Marine Ins. 
Co., Case No. 12.830. 

A foreign decree for damages for collision is 
not admissible in a suit on an insurance policy 
as evidence of the collision, its causes or conse- 
quences, but only of the amount awarded. — Dun- 
ham V. New England Mut. Ins. Co., Case No. 
4.152. 

Testimony of the captain that the vessel was 
condemned on his application after report by 
the surveyors that she could not be repaired 
except at too great expense, thoiigh not evidence 
of such proceedings, is evidence tliat he coincided 
with surveyors in opinion. — Catlett v. Pacific 
Ins. Co., Case No. 2,517. 

Depositions from the record of a prize court 
are admissible to show the ground of condemna- 
tion. — Dederer v. Delaware Ins. Co., Case No. 
3,733. 

§ 183. ^^ Deatli of or injury to per- 
son insured and cause thereof. 

In determining whether the rupture of a blood 
vessel was the proximate cause of death, testi- 
mony showing the health of the insured from 
infancy is admissible. — SIcCarthy v. Travelers' 
Ins. Co., Case No. 8,682. 

On an issue as to whether a person whose 
life was insured died by his own hand, declara- 
tions of a third person, since deceased, were 
admitted. — Newton v. Mutual Ben. Life Ins. Co., 
Case No. 10,191. 

§ 184. ^^ Valuation of property. 

The invoice of the cargo is uniformly admitted 
as prima facie evidence of its value. — Graham v. 
Pennsylvania Ins. Co., Case No. 5,674. 

Bill of lading and invoice may be given in 
evidence, though made out after usual and reg- 
ular time, where delay is satisfactorily explain- 
ed. — Graham v. Pennsylvania Ins. Co., Case 
No. 5,674. 

In an action upon a valued policy on a cargo, 
defendants will not be permitted to give evi- 
dence of its actiial cost, except in support of 
an allegation of fraud. — Gardner v. Columbian 
Ins. Co., Case No. 5,225. 



§ 185. Amount of loss. 

In a valued policy, the assured need not prove 
at the trial the amount of the loss. — Carson v. 
Marine Ins. Co., Case No. 2,465. 

To recover an average loss, held that plaintiff 
need not produce invoice or prove prime cost of 
goods.— Bentaloe v. Pratt, Case No. 1,330. 

§ 186. Waiver. 

A letter offering to compromise, but contain- 
ing a waiver, may be read in evidence, not to 
prove -the offer, but to establish the waiver.— 
Unthank v. Travelers' Ins. Co., Case No. 16,- 
795. 

g 187. Sufficiency. 

It is sufficient, on a question of seaworthi- 
ness, if the vessel was fit to perform the voy- 
age insured, as to ordinary perils. The under- 
writers are bound as to extraordinary perils. — 
Watson V. Insurance Co. of North America, 
Case No. 17,285. 

The defenses of arson and of fraudulent over- 
valuation must be made out by the insurer by 
a satisfactory preponderance of evidence.— Sib- 
ley V. St. Paul Fire & Marine Ins. Co., Case 
No. 12,830. 

Sufficiency of evidence of proof of delivery 
of goods involving the question of the altera- 
tion of receipts after signature. — Stuart v. 
Boyer, Case No. 13.553. 

The defense in a suit on a fire policy that the 
assured burned the property need only be sus- 
tained by the quantum of proof required in civ- 
il cases.— Scott v. Home Ins. Co., Case No. 12,- 
533. 

Weight and sufficiency of evidence to show 
that the insured caused his propertv to be 
burned determined.— Howell v. Hartford Fire 
Ins. Co., Case No. 6,780. 

^ The defense of incendiarism, fraud, or neg- 
ligence must be made out by a preponderance 
of proof. The evidence must be either direct 
and positive, or the circumstances must be con- 
vincing, admitting no other natural conclusion. 
— Huchberger v. Home Fire Ins. Co., Case No. 
6,821; Same v. Merchants' Fire Ins. Co., Id. 
6,822. 

Plaintiff in order to sustain his answer to 
the defense of insanity must prove that the 
insured was moved by an irresistible insane 
impulse, or that his powers of reason were so 
far overthrown that he could not exercise them 
in reference to the act of self-destruction. — 
Moore v. Connecticut Mut. Life Ins. Co., Case 
No. 9,755. 

The question of fraud on the part of the in- 
sured, which, under the terms of the policy, 
works a forfeiture, is to be decided by the 
preponderance of evidence, under the rule in 
civil cases. — Howell t. Hartford Fire Ins. Co., 
Case No. 6,780. 

§ 188. Amount of recovery and measure 
of damages. 

One who holds a life policy to secure a past 
debt and future advances may recover the full 
amount due thereon, irrespective of the amount 
of his debt against the assured.— Swick v. 
Home Ins. Co., Case No. 13,692. 

Amount of recovery in a case where the 
consignee has advanced money to buy cargo, 
taking an assignment of the bill of lading, and 
brings action on a policy "on account of whom 
it may concern," and the interests are separa- 
ble.— Aldrieh V. Equitable Safety Ins. Co., Case 
No. 155. 

Interest on the amount of the loss, from the 
commencement of the action, should be allow- 
ed. — Huchberger v. Home Fire Ins. Co., Case 
No- 6,821. 

In a suit on an open policy, the actual value 
must determine the amount of recovery. — Snell 
V. Delaware Ins. Co., Case No. 13,137. 
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A mutual life insurance company Jield liable 
for the amount insured by endowment policy, 
■without deduction for unpaid premium notes, 
fjiven upon the representation that they would 
be paid by dividends.— Brooks v. Phcenis Mut. 
Life Ins. Co., Case No. 1,960. 

Where a vessel, not having been heard from, 
is considered as lost, interest is calculated aft- 
er 12 months and 30 days from the last period 
when the vessel was heard from. — ^Hallet v. 
Phoenis Ins. Co., Case No. 5,958. 

The actual loss is the measure of damages 
where recovery is restricted to the cost of re- 
placing the property destroyed, less its deprecia- 
tion from use, etc., and the difference in values 
before and after the fire will not give such in- 
demnity. — ^Thompson v. Liverpool & L. & G. 
Ins. Co., Case No. 13,966. 

The measure of recovery from the underwrit- 
ers is the amount necessary to restore the ves- 
sel to her previous condition, without deduc- 
tion for new materials. — New England Slut. 
Marine Ins. Co. v. Dunham, Case No. 10,155. 

In adjusting a loss under a policy on a car- 
go, the value is to be ascertained at the port 
from which the vessel last sailed before the 
loss; and if freight has there been earned, 
and not paid, it is not chargeable on the sal- 
vage, but is an addition to the original cargo. — 
Catlett V. Columbian Ins. Co., Case No. 2,514. 

Where the policy contained the clause "to 
add an additional premium if by vessels rating 
lower than A2," and the cargo was shipped in 
a vessel with a lower rating, the insured can 
recover, in case of loss, the value agreed in 
the policy, less such additional premium be- 
yond the agreed per cent, as the underwriters 
might deem adequate for the increased rist. — 
Wright V. Sun Mut. Ins. Co., Case No. 18,095; 
Same v. Orient Mut. Ins. Co., Id. 

§ 189. Questions for jiuy. 

The question whether, upon facts specially 
found by the jury, the voyage was broken up, 
so as to justify a return to the port of depart- 
ure, is one of law for the court, arid a finding 
of the jury thereon will be disregarded. — ^King 
V. Delaware Ins. Co., Case No. 7,788. 

Whether goods embraced in a stock insured 
as "dry goods" were or were not "dry goods" 
is for the jury. — ^Bassell v. American Fire Ins. 
Co., Case No. 1,094. 

The question as to whether pr not notice of 
loss was given within a reasonable time is for 
the jury. — ^Brown v. Mechanics' & Merchants' 
Ins. Co., Case No. 2,019. 

In the case of a negative answer to the ques- 
tion whether the applicant ever had a rupture, 
it is for the jury to say whether a rupture, 
considered as cured, was material to his sound- 
ness of health.— France v. ^tna Life Ins. Co., 
Case No. 5,027. 

It is for the jury to say whether a statement 
in the application, "never sick," was false, 
where the medical examiner stated to the ap- 
plicant that the alleged sickness was too trivial 
to mention. — Trefz v. Knickerbocker Life Ins. 
Co., Case No. 14,166. 

Whether a death resulting from the use of 
liquors during a period of three weeks is caus- 
ed by an "habitual" use of intoxicating liq- 
uors, within the meaning of a condition in the 
policy, is a question for the jury. — ^De Camp 
V. New Jersey Mut. Life Ins. Co., Case No. 
3,719. 

§ 190. Instmctions. 

An instruction that the arson charged against 
owner in defense of action or policy need not 
be proved beyond a reasonable doubt is not 
necessary where court correctly charges as to 
measure of proof required. — Bayly v. London 
& L. Ins. Co., Case No. 1,145, 



Charge to a jury on the question of suicide 
set up in defense to an action on a life policy. 
— Binker v. Manhattan Life Ins, Co., Case No. 
11,851. 

§191. Verdict. 

A consent to a verdict, subject to the report 
of auditors to ascertain the amount of the loss, 
does not preclude inquiry as to the cause and 
nature of the loss, and the amount attributa- 
ble to the perils insured against. — Donnell v. 
Columbian Ins. Co., Case No. 3,987. 

A verdict for the insured will be set aside 
where it appears that he has been guilty of 
falsehood and fraud in the proofs of loss, which 
the policy provides shall vitiate the insurance. 
— Shaw V. Scottish Commercial Ins. Co., Case 
No. 12,723. 

XIX. KSINSTTKAKTCE. 

§192. VaHdity and efBect of ' contract 
in general. 

Condition in policy of reinsurance that rein- 
surer shall pay pro rata at and in the same 
time and manner as the reinsured, means that 
the reinsurer shall have all the advantages 
specified in the policy of the reinsured, and 
does not refer to the insolvency of the rein- 
sured.— Cashau V. Northwestern Nat. Ins. Co., 
Case No. 2,499. 

Under the clause in a reinsurance policy, 
"loss, if any, payable at the same time, and 
pro rata with the insured," the reinsurer is 
liable to pay the amount the first insurer is 
liable for, and not the amount it actually pays. 
— In re .Republic Ins. Co., Case No. 11,705. 

§ 193. Eattent of liaTiility of reinsurer. 
A party reinsured is entitled to full indem- 
nity for his entire loss and the costs and ex- 
penses reasonably incurred to protect himself 
and entitle him to recover over against the re- 
insurers.- New York State Jlarine Ins. Co. v. 
Protection Ins. Co., Case No. 10,216. 

Where the language of a policy was equally 
applicable to either of two charters, and parol 
evidence was admitted to explain it, and the 
insured recovered, Jield, that reinsurers on an 
open policy were liable for the amount of such 
recovery. Case No. 10,407 reversed. — Ocean 
Ins. Co. V. Sun Mut. Ins. Co., Case No. 10,408. 

§ 194. Notice and proof of loss to rein- 
surer. 
Condition, in policy of reinsurance, for im- 
mediate notice of loss, means that the notice 
must be given in a reasonable time under the 
circumstances. — Cashau v. Northwestern Nat. 
Ins. Co., Case No. 2,499. 

§ 195. Actions on contracts of reinsixr- 
ance. 

Reinsurers, having paid to the insurer their 
proportions of a loss insured against, may 
maintain a libel in rem in their own names to 
recover of the carrier the amounts so paid, 
with interest, where the owner had been fully 
satisfied for the loss by the original insurer. — 
The Ocean Wave, Case No. 10,417. 

Reinsurers may make the same defenses and 
take the same objections as the original insur- 
ers might in a suit on the first policy. — New 
York State Marine Ins. Co. v. Protection Ins. 
Co., Case No. 10,216. 

Quaere, whether notice to reinsurers of the 
commencement of a suit against the first in- 
surers is indispensable in order to make them 
liable for the costs and expenses thereof.— New 
York State Marine Ins. Co. v. Protection Ins. 
Co., Case No. 10,216. 

A clause in a policy of reinsurance, "Loss, 
if any, payable at the same time and pro rata 
with the insured," merely gives the company 
the benefit of any -defenses the first insurer 
may have.— Ex parte Norwood, Case No. 10,- 
364, 
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XX. MXJTVAJL BENEFIT INSURANOE. 

§ 196. Corporations and associations. 

The act of an agent in receiving money at a 
time not authorized by the rules of the society 
does not bind the society. — Eaton v. Supreme 
Lodge K. of H., Case No. 4,259a. 

To establish a waiver as to such act, plaintiff 
must show linowledge and acquiescence on the 
part of the managing officers of the central 
society. — Eaton v. Supreme Lodge K. of H., 
Case No. 4,259a. 

The members of an insurance association are 
bound by the act of the majority, unless there 
be some restriction in the articles. — Dean v. 
Tucker, Case No. 3,711. 

The directors of a mutual insurance company 
are personally liable for a failure to make an 
assessment when a claim for a loss is present- 
ed, though its validity is denied and litigated- — 
Jordan v. Union Mut. Fire Ins. Co., Case No. 
7,522. 

In the Knights of Honor, the financial re- 
porter of the local lodge is not an officer of the 
supreme lodge- — Eaton v. Supreme Lodge K. 
of H., Case No. 4,259a. 

§ 197. I>nes and assessments. 

The rule charging with assessments all mem- 
bers who take the final degree "on and prior 
to" a certain date makes them liable to contrib- 
ute to all deaths occurring during that calen- 
dar day. — Eaton t. Supreme Lodge K. of H., 
Case No. 4,259a. 

A new assessment may be made where drafts 
have been made upon the fund in the hands 
of the treasurer sufficient to reduce it below 
the limit, though such drafts have not been 
paid.— Eaton v. Supreme Lodge K. of H., Case 
No. 4,259a. 

It is optional with the local lodges to al- 
low sick benefits, and they are under no le- 
gal duty to pay the amount thereof, when al- 
lowed, upon the assessments of their members. 
—Eaton V. Supreme Lodge K. of H., Case No. 
4,259a. 

§ 19S. Eorf eitnre and suspension. 

A misappropriation would not excuse the 
nonpayment of subsequent assessments, or jus- 
tify a member in refusal to pay. — Eaton v. Su- 
preme Lodge K. of H., Case No. 4,259a, 

§ 199. Beneficiaries. 

If the member fails to object to a misappro- 
priation of the funds contributed by him, his 
beneficiary cannot complain thereof. — ^Eaton v. 
Supreme Lodge K. of H., Case No. 4,259a. 

INSURRECTION. 

See "Treason"; "War." 

Government by insurgents, see "International 
Law," § 2. 



INTENT. 

Criminal, see "Criminal Law," §§ 1-3, 52; "Cus- 
toms Duties," §§ 93, 116; "Internal Revenue," 
§ 98; "Larceny," § 3; "Neutrality Laws," § 
9; "Perjury," § 5; "Riot," § 1; "Treason," 
§ 3. 

Fixing domicile, see "Domicile," § 3. 

Of grantor or grantee, see "Fraudulent Convey- 
ances," § 4. 

Presumptions of, see "Criminal Law," § 52. 

INTEREST. 

§ 1, Right and liabilities in general. § 2, Rate. 
§ 3, Time and computation. 



See, also, "Usury." 

Effect of war on running of interest, see "War," 
U 2, 81. 

Element of damages, see "Collision," § 148: 
/'Damages," § 6; "Seamen," §§ 142, 152. 

Liability of executor or administrator, see "Ex- 
ecutors and Administrators," § 60. 

Eight to take, see "Banks and Banking," § 20. 

On particular classes of liabilUies, 

See "Account Stated," § 2; "BUls and Notes," 
§ 105; "Bonds," § 24. 

Claims in bankruptcy, see "Bankruptcy," § 406. 
Dividends in bankruptcy, see "Bankruptcy," § 

442. 
Fees and expenses of officers, see "United States 

Marshals," § 13. 
Legacies, see "Wills," § 48. 
Profits on infringement, see "Patents," § 256. 
Rent, see "Landlord and Tenant," § 8. 

Pecuniary interest in particular subjects. 

Affecting credibility, see "Witnesses," § 80. 
Disqualification as witness, see "Witnesses," §§ 

28-50. 
Insurable interest, see "Insurance," §§ 7-9. 

§ 1. Riglit and liabilities in general. 

Interest accrues by operation of law after ma- 
turity of a note providing only for semiannual 
installments of interest. — In re Bartenbach, 
Case No. 1,068. 

Interest is allowed on liquidated demands in 
admiralty the same as at law, and on seamen's 
wages from the time they are due. — ^The Swal- 
low, Case No. 13,665. 

Interest is recoverable on interest coupons 
payable to bearer after their maturity. — ^Hol- 
lingsworth v. Detroit, Case No. 6,613. 

Interest will not be allowed on unliquidated 
and contested claims sounding in damages. — 
Willings V. Consequa, Case No, 17,766; Con- 
sequa V. Willings, Id. 

An account made up of principal and interest, 
when settled, bears interest on the aggregate 
balance.— Bainbridge v. Wilcocks, Case No. 755; 
York V, Wistar, Id. 18,141. 

The jury may or may not allow interest upon 
the balance of an account, considering the gen- 
eral usage.— Killingly v. Taylor, Case No. 7,766. 

Interest will run from the time of a statement 
of a balance of accoimt against a person, thouah 
the amount was subsequently reduced on the 
allowance of further credits claimed. — ^United 
States V. Ormsby, Case No. 15,969. 

Where an agent sends goods to his principal 
for sale, interest is due on the proceeds from the 
time when the principal first claimed a lien or 
set-off upon them for a balance due from the 
agent up to the time of a judgment therefor. — 
Vose V. Philbrook, Case No. 17,010. 

The government is entitled to interest on 
bonds given in liquidation of an account against 
an officer. — ^United States v. Zantzinger, Case 
No. 16,785. 

An open account does not carry interest, but 
interest may be given as damages in an action 
thereon.— -Bispham v. Pollock, Case No. 1,442. 

A jury may give interest as damages after- 
six months, in an action on an account for goods 
sold, where the custom was to charge interest 
after six months from the sale. — ^Bispham v. 
Pollock, Case No. 1,442. 

§2. Bate. 

Rate of interest in China. — Consequa v. Wil- 
lings, Case No. 3,128. 

In admiralty, interest on cargo lost by collision 
runs at 6, not at 7, per cent.— The Mary J. 
Vaughan, Case No. 9,217. 

The laws of Missouri will govern as to the in- 
terest on bonds and coupons of a Missouri mu- 
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nxcipal corporation, ■when sought to he enforced 
in that state. thouj?h they are made payable in 
New York.— Fauntleroy v. Hannibal, Case No. 
4,692. 

The law of the state must be produced to 
prove the rate of interest allowed therein. — 
Jaffray v. Dennis, Case No. 7,171. 

Under a bond payable at the expiration of 
five years, with interest thereon until paid at 
S per cent, interest to be paid semiannually, 
held, that the principal would bear interest at 
S per cent, until paid, and the semiannual install- 
ments at the legal rate.— Northwestern Mut. 
.Life Ins. Co. v. Perrill, Case No. 10,339. 

Under the Pennsylvania act of April 21, 1841, 
one suing upon a note providing for 20 per cent, 
interest can recover that rate if suit is brought 
witliin one year from the issuance of the note. — 
McCormidx v. Allegheny City, Case No. 8,717. 

A bond payable on a certain date, with inter- 
est thereon "at the rate of 10 per cent, per an- 
num," draws such rate until maturiiy, and 
only the statutory rate thereafter, as in eases 
"where interest is not specified.— Hunneman v. 
Milwaukee, Case No. 6,878. 

Where the trustees on foreclosure allow time 
on the price at a reasonable interest, the debt 
secured by the deed continues to bear its orig- 
inal interest.— In re Carter, Case No. 2,471. 

A judgment merges the contract, and the in- 
terest' thereafter accrues only at the statutory 
rate, irrespective of the agreement of the par- 
ties.— Evans V. White, Case No. 4,572a. 

A judgment which gives a greater rate of in- 
terest than the legal rate after its rendition is 
reversible, though such greater rate is stipulat- 
ed in the contract, — ^Byrd v. Gasquet, Case No. 
2,268a. 

A judgment in Iowa upon coupons made thei-e 
and payable in New York, but silent as to inter- 
est, will draw interest at the legal rate in Iowa. 
— ^Rogers v. Lee County, Case No. 12,013. 

The law of the state where the contract is 
made will fix the rate of interest in an action 
tliereon in a federal court sitting in another 
state.— Jaffray v. Dennis, Case No. 7,171. 

Judgment ma^ be rendered for 10 per cent, 
interest until paid, where that rate is expressed 
' in the contract. — 'Henderson v. Desha, Case No. 
6,351a. 

§ 3. Time and computation. 

There is no difference as to tiie application of 
the general rule for calculating interest to debts 
legally carrying interest and of those where in- 
terest is given in the nam^ of damages. — Smith 
V. Shaw, Case No. 13,107. 

The lex loci contractus must prevail, in the 
computation of interest, up to the time of judg- 
ment-Evans v. White, Case No. 4,572a. 

On a note payable on demand, with 10 per 
cent, interest until paid, the interest is to be 
computed from date. — Pate v. Gray, Case No. 
10,794a. 

Interest from the commencement of the suit is 
recoverable as a matter of law in an action upon 
a money demand, even though interest is not 
claimed in the petition. — ^Whitaker v. Pope, Case 
No. 17,528. 

Where an attachment is laid on money in the 
hands of a third person, interest ceases from 
the time of the attachment until it is dissolved; 
but when a debtor, who is also a creditor, lays 
an attachment in his own hands, interest is 
chargeable, during the continuance of the at- 
tachment— Willings V. Consequa, Case No. 17,- 
767; Consequa v. Willings, Id. 

Slode of computing interest in case of partial 
payments.— Russell v. Lucas, Case No. 12,lo6a; 
Smith V. Shaw, Id. 13,107; Dunlop v. Alexan- 
der, Id. 4,166. 

Fed.Cas.Dig.-^2 



A state statute allowing interest on unpaid 
installments of interest has reference to install- 
ments due by contract, and does not apgly to 
interest accruing after maturitv by operation of 
law.— In re Bartenbach, Case No. 1,068. 

On overruling motion for new trial, judgment 
will be entered for the amount of the verdict, 
with interest from the day it was rendered, both 
in actions of contract and tort — Gibson v. Cin- 
cinnati Enquirer, Case No. 5,391. 

Exchange should be calculated according to the 
rate prevailing at the time of trial. — Smith v. 
Shaw, Case No. 13,107. 

The authorities on the subject of compound 
interest reviewed. — Hollingsworth v. Detroit, 
Case No. 6,613. 

INTERIOR DEPARTMENT. 

See "Public Lands," §§ 46-49. 

INTERLOCUTORY INJUNCTION. 

See "Injunction," §§ 14-34. 

INTERLOCUTORY JUDGMENT. 

See "Appeal and Error," § 5. 

INTERNAL REVENUE. 

L of:^ioers of internal revenue. 

§ 1, Tenure. § 2, Powers and authority. § 3, 
Bonds. § 4, Compensation. § 5, Duties and 
liabilities. § 6, Actions against. 

II. ASSESSMENTS AND COLLECTIONS. 

§ 7, Necessity of assessment § S, Entry 
and examination by officer. § 9, Returns. 
§ 10, Production and examination of books. 
§ 11, Examination of taxpayer and witnesses. 
§ 12, Against whom assessment may be made. 
§ 13, Appeal to commissioner. § 14, Re-as- 
sessment. § 15, Collection in general. § 16, 
Actions for taxes. § 17, Lien for taxes. § 18, 
Distress. § 19, Restraining collection of 
taxes. § 20, Actions to recover taxes illegal- 
ly collected. 



and Succession 



III. SPECIAL TAXES. 

(A) Income and Legacy 

Taxes. 

.§ 21, Legacy and succession taxes. § 22, In- 
come tax—Statutory provisions. § 23, 

Persons liable. § 24, Receipts subject to 

tax. 

(B) Taxes on Trade or Business. 

g 23, In general. § 26, License issued to 
partners. § 27, Manufacturers generally. § 28, 
Assayers. § 29, Banks and bankers. § 30, 
Billiard table proprietors. § 31, Brokers. 
§ 32, Cigar manufacturers. § 33, Lottery 
business. § 34, Railroads and steamboat own- 
ers. § 35, Retail liQuor dealers. § 36, Ship- 
builders. § 37, Jugglers and proprietors of 
shows. § 38, Wholesale dealers generally. 
§ 39, Wholesale liquor dealers. 

IV. DISTILLED SPIRITS. 

§ 40, Regulation in general. § 41, Statutory 
provisions. § 42, Who is a distiller. § 43, 
Who is liable for tax. § 44, Amount of tax. 
§ 45, When tax becomes due. § 46, Distillers' 

bonds— Who required to give bond. § 47, 

Nature and operation. § 48, — ■-• Liabilities ol 

sureties. § 49, Actions. § 50, Books of 

distillers and of rectifiers and wholesale 
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dealers, § 51, Suspension of work. § 52, Me- 
ters. § 53, Stamps. § 54. Gauging and in- 
spection of rectified spirits. § 55, Tax on 
sparkling wines. 

TAXES ON FERiMENTED LIQUORS, 
TOBACCO, CiGAHS, AND OTHER 
ARTICLES. 
§ 56. Fermented liquor. § 57, Tobacco. § 58, 

Cigars, g 59, Sugars. § 60, Oils. § 61, Canned 

goods. § 62, Cotton. 

, STAMP TAXES ON SPECIFIC OB- 
.7ECTS. 

§ 63, Matches. § 64, Documents. 



VIL VIOLATIONS OF INTERNAL REVE- 
NUE LAWS. 

(A) Forfeitures and Seizures. 

§ 65, Statutory provisions. § 66, Grounds o£ 

forfeiture— In general. § 67, Entries in 

books, omissions to make, or fraudulent or 
improper entries. § 68, Failure to pro- 
duce books. § 69, Failure to stamp or 

cancel stamp. § 70, Maintaining busi- 
ness after notice of suspension. § 71. 

Failure to pay special tax. § 72, Fraud- 
ulent removal or sale of goods. § 73, — 
Permitting use of property lor fraudulent 
purpose. § 74, Defenses. S 75, Admissions 
and offer to compromise. § 76, Wlien forfei- 
ture takes effect. § 77, Property forfeited— 

Property subject to tax. § 78, Property 

used in manufacture. § 79, Rights of 

third persons. § 80, Seizure. § 8li Release 
of property on bond. § 82, Jurisdiction. § 83. 
Pleading. § 84, Evidence — Presumptions and 

burden of proof. § 85, Admissibility. 

§ 86, Weight and sufficiency. § 87, Ver- 
dict. § 88, Sale of forfeited property and 
distribution of proceeds. § 89, Judgment or 
decree. § 90, Costs. 

(B) Penalties. 

g 91, Penalties imposed. § 92, Knowledge or 
intent as element of liability. § 93, Persons 
liable. § 94, Defenses. § 95, Actions or pro- 
ceedings to recover, 

(O Offenses. 

g 96, Statutory provisions. 5 97, What con- 
stitutes an offense. § 98, Knowledge or in- 
tent as an element of liability. § 99, De- 
fense, § 100, liimitations. § 101, Persons lia- 
ble. § 102, Indictment or information — Req- 
uisites and sufficiency. § 103, Joinder of 

parties and offenses. § 104, Issues and 

proof. § 105, Evidence — Presumptions and 

burden of proof. § 106, Admissibility. 

g 107, Weight and sufficiency. § 108, "Ver- 
dict. § 109, Punishment, 

Application of laws to territories, see "Terri- 
tories," § 1, 

Removal of causes, see "Removal of Causes," 
§8. 
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§ 1. Teimre. 

Act July 1, 1862, creating the office of as- 
sessor of internal revenue, does not prescribe 
the tenure thereof, and the incumbent is deemed 
to hold such only during the pleasure of the ap- 
pointing power. — United States v. Avery, Case 
No. 14,481. 

§ 2. Powers and antliority. 

The commissioner of internal revenue has a 
right to make regulations concerning gauging 
and in relation to gaugers obligatory upon them. 
—United States v. Bittinger, Case No. 14,599. 



A ganger has no power to delegate his au- 
thority, or to have his duties performed for him. 
—United States v, Bittinger, Case No. 14,599. 

The assessor may investigate returns made 
by a distiller, and increase the amount of the 
assessment in all cases of fraud or omission, 
and assess the amount of tax for which the party 
is liable (Act June 30, 1864, §§ 14, 20, amended 
July 13. 1866); and such authority is in its 
nature judicial.— United States v. Hodson, Case 
No, 15,376. 

Money collected by a collector of internal 
revenue under Act March 3, 1791, and paid over 
by him to the inspector, cannot be recovered 
back by the collector as money had and received 
to his use.— Wells v. Neville, Case No. 17,403. 

§ 3. Bonds. 

The execution of a collector's bond by the 
sureties with the date left blank authorizes the 
principal to fill the blank at his discretion. — Unit- 
ed States V. Halsted, Case No. 15,287. 

The sureties on a collector's bond are liable 
for the sum received by a collector under Act 
June 30, 1864, % 122, though there was no as- 
sessment or return made of the tax. — ^United 
States V. Ohdse, Case No. 14,788. 

Bond of internal revenue collector not binding 
as to collections previously made.— Armstrong 
v. United States, Case No. 549. 

The sureties on a collector's bond are dischar- 
ged where, without their knowledge, the proper 
officers of the treasury took bonds and .mort- 
gages on time to secure the payment of a bal- 
ance due from him. — ^United States v. Hillegas, 
Case No. 15,366. 

The payment of money to a deputy collector 
as a tax on brandy without receiving stamps 
therefor is not a ' payment of the tax; and, 
where the collector converts the money to his 
own use, the sureties on his bond are not liable 
therefor. — United States T. Hermance, Cases 
Nos. 15,355, 15,356. 

The proper credits to a collector on transfer- 
ring the list of assessments to his snccessor. — 
United States v. Able, Case No. 14,417. 

A declaration on an official bond of a tax col- 
lector held insufficient where the bond did not 
identify the officer's district, the date of his 
commission, the sort of taxes he was to collect, 
or the date of the statute under which it was 
given. — ^United States v. Jackson, Case No. 15,- 
456. 

On a joint judgment obtained against all the 
parties to the bond of a revenue collector, the 
personal estate of all liable to the execution 
must be exhausted Ifefore the land of any one of 
them can be reached. 3 Stat. S3. — United 
States V. Graves, Case No. 15,250. 

In an action on a collector's bond on account 
of his breach of duty in allowing spirits to be 
removed from a warehouse without the furnish- 
ing of proper bonds, it is no defense that he did 
not act corruptly, but only negligently. — United 
States V. Thorn, Case No. 16,493. 

§ 4. Compensation. 

Officers' fees need not be immediately paid over 
to the internal revenue department, but may be 
accounted for in the semiannual returns of the 
officers. — United States v. Cigars, etc., Case No. 
14,793a. 

The collector will not he allowed a per diem 
for watching seized property, where he fails to 
turn it over to the district attorney, to have 
proceedings commenced, for 37 days after the 
seizure. — In re Fifteen Empty Barrels. Case No. 
4,778, 

The discretion of the secretary of the treasury 
in making additional allowances to collectors 
(Act June 30, 1864, § 25) cannot be judicially 
revised. — United States v. Hall, Case No. 15,- 
284. 
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%5. Duties and lialiiUties. 

The assessor acts judicially in determining 
what persons and things are subject to taxation, 
and a mistake in tliia respect, or an irregularity 
of proceedings, does not invalidate his action 
so as to make the collector a trespasser. — ^Dela- 
■trare R. Co. v. Prettyman, Case No. 3,767. 

An internal revenue officer, who, under color 
of his office, commits a trespass, is liable there- 
for; such cases being contemplated by the in- 
ternal revenue act of July 13, 1866.— Coblena 
V. Abel, Case No. 2,926. 

An internal revenue collector is not responsi- 
ble for more than ordinary care and diligence 
in the collection of bonds for duties placed in 
the hands of an attorney by his predecessor for 
suit by direction of the commissioner of revenue. 
— ^United States v. Snyder, Case No. 16,351. 

In such case the collector is not bound by a 
treasury statement charging him. with the 
nmount of such bonds. — ^United States v. Snyder, 
Case No. 16,351. 

A revenue officer cannot disregard a require- 
ment of the law as useless, or because he deems 
the government protected by other provisions. — 
United States v. Allen, Case No. 14,432. 

§ 6. Actions against. 

The taxpayer has a remedy by an action at 
law against an assessor making an illegal assess- 
ment.— Cutting V. Gilbert, Case No. 3,519. 

Act July 13, 1866, § 63, does not prevent the 
owner of goods seized unlawfully from suing the 
seizing officer for trespass. — Cardinel t. Smith, 
Case No. 2,395. 

An action against an internal revenue officer 
for a trespass eonnnitted under color of his office 
(July 13, 1866) cannot be brought until the six 
months specified in the act had expired. — Coblens 
y. Abel. Case No. 2,926. 

See, also, post, §§ 19, 20. 

Certificate of probable cause of seizure, see 
"Searches and Seizures," § 3. 

H. ASSESSMENTS ANB COI<I.£0. 
TIONS. 

Gauging rectified spirits, see post, § 54. 

§ 7. Necessity of assessment.^ 

The producing capacity of a distillery being 
the measure of taxation (Act July 20, 1868, § 
20), an assessment by an officer is not a condi- 
tion precedent to the collection of the tax. — 
United States v. Halloran, Case No. 15,286. 

§ 8. Entry and esaxnination liy officer. 

A collector, deputy collector, ' or inspector of 
internal revenue may,- without process", enter 
any building where distilled spirits subject to 
tax are produced or kept, so far as may be nec- 
essary for examining liie same (Rev. St. § 3177). 
and may without process seize illicit distilled 
spirits (section 3453).— United States v. Pears, 
Case No, 15,080. 

A national bank is not exempt from examina- 
tion by the internal revenue officers under Rev. 
St. § 3177.— United States v. Rhawn, Case No. 
16,150. But see United States v. Parkhill, 
Case No. 15,994. 

A clerk of a supervisor of internal revenue 
cannot make such examination. — ^United States 
V. Rhawn, Case No. 16,150. 

§ 9. Returns. 

The returns of gross receipts under Act June 
30, 1864, § 109, must state whether the amouni 
is stated in legal tender currency or coined 
money, and the duty is to be paid according to 
the values in coined money when reduced tc 
their equivalent in legal tender currency.— Wells? 
V. Shook, Case No. 17,406. 

{The income tax acts require a return for tax- 
ation as income of all gains derived from the 



sale of corporation stock in 1868, if purchased 
at any time after August 5, 1861.— United States 
V. Smith, Case No. 16,341. 

A merchant, in making his statement of in- 
come, may deduct, from his gross profits, bad 
debts made during the year, or such as appear 
bad at the end of the year. Act June 30. 1864. 
— ^United States v. Mayer, Case No. 15,753. 

See, also, post, § 91. 

§10. Production and examination of 
boobs. 

The business of distillers and rectifiers, being 
wholly within control of the government, it may 
reciuire the production of, and, if necessary, 
seize, any or all the books and papers kept by 
them in their business. — United States v. Three 
Tons of Coal, Case No. 16,515. 

Summons reciting appropriate statute and sec- 
tion as authority need not refer to section of 
Revised Statutes embodying it— In re Becker, 
Case No. 1,208. 

Authority of supervisor to issue summons to 
produce books and papers, made coextensive with 
that of assessors (Act July 20, 1868), is not af- 
fected by subsequent transfer of assessor's au- 
thority to collectors. — ^In re Becker, Case No. 
1,208. 

Adjournment of hearing does not necessitate 
a new summons. — In re Becker, Case No. 1,208. 

A summons issued to a person not engaged in 
a business particularly affected by revenue laws 
must be limited to books and papers concerning 
the subject of investigation, and describe them 
with reasonable certainty. — ^In re Becker, Case 
No. 1,208. 

Rev. St. § 860, is modified and .partially re- 
pealed by Act June 22, 1874, § 5, in ^relation to 
the production of books and papers. — United 
States V. Three Tons of Coal, Case No. 16.515. 

Claimants and their counsel have the right to 
be present at the examination of their books 
and papers.— United States v. Slason, Case No. 
15,735; Same v. Three Tons of Coal, Id. 16,515. 

■ An assessor has no right, in order to deter- 
mine liability for income tax, to examine books 
of third persons who have had dealings with the 
taxpayer.— In re Chadwick, Case No. 2,570. 

A corporation is not bound to produce its 
books to the assessor on an inquiry into the in- 
come of its shareholders. — ^In re Chadwick, Case 
No. 2,570. 

The supervisor of internal revenue is entitled 
to examine the books and papers belonging to 
oanks. bankers, brokers, and banking associa- 
tions, and is not bound to inform the owners 
)f his purpose in making such examination. Act 
July 20. 1868, § 49.— Stanwood v. Green, Case 
No. 13,301. 

The service by a supervisor of internal rev- 
enue, in person, of a summons upon a clerk of 
a railroad company to produce certain books 
and papers, and submit to examination under 
Act July 20, 1868, § 49, lieia sufficient,— Perry 
V. Newsome, Case No. 11,009. 

A tobacco manufacturer will be required to 
produce his books before the assessor, notwith- 
standing a criminal proceeding against him; but 
he will be allowed to object to the exhibit of 
any particular entry as tending to criminate 
himself.— In re Lippman, Case No. 8,382. 

The government has the right to examine all 
books kept by tiie distiller or rectifier pertaining 
to the business, — private, as well as those re- 
luired by law. — ^United States v. Mason, Case 
No. 15,735. 

If a distiller's private books show a different 
.state of facts from those kept for the govern- 
ment, they also may be treated as government 
looks.— United States t. Mason, Case -No. 15,- 
735. 
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In an order for the production of books and 
papers of a distiller or rectifier, the same need 
not be more specifically described than as those 
used and kept in his business as distiller or rec- 
tifier betv^'een certain dates named. — United 
States V. Thi;ee Tons of Coal, Case No. 16,515. 

The order need not specify the books, but the 
officers may take all books found on the prem- 
ises; tlie presumption beins that they belong to 
Ihe distillinsj business.— United States t. Mason, 
Case No. 15,735. 

Where a summons for the production of books 
has not been complied with, the district judge, 
upon application, may issue a writ of attach- 
ment— Stanwood V. Green, Case No. 13,301. 

The statute giving such right is not unconsti- 
tutional, either as purporting to authorize an 
unreasonable seizure and search, or as compell- 
ing a party to testify against himself. — Stan- 
wood y. Green, Case No. 13,301. 

A banking firm Jield not punishable for a con- 
tempt in refusing to produce their books on the 
demand of a supervisor of the internal revenue, 
and in not appearing in response to a summons, 
where they asked a short delay to consult coun- 
sel, and there was no place of retiu:n in the 
summons.— United States v. B'ordyce, Case No. 
15,130. 

The court has power to authorize an assessor 
to amend his application for attachment for 
contempt against a taxpayer for not producing 
his books, and giving evidence concerning his 
liability for the income tax.— In re Chadwick, 
Case No. 2,570. 

On the application by an assessor for an at- 
tachment for contempt against a taxpayer for 
not producing his books and giving evidence as 
to his liability for the income tax, the court may 
issue an order to show cause, instead of pro- 
ceeding ex parte. — ^In re Chadwick. Case No. 2,- 
570. 

Order for attachment for failure to obey sum- 
mons to produce books and papers will be condi- 
tional.— In re Becker, Case No. 1,208. 

If a distiller refuse to produce his books, the 
court may order the vaults containing them to 
be opened by its ofiicers. — United States v. Ma- 
son, Case No. 15,735. 

Effect of Rev. St. §§ 3172-3182, on settle- 
ments of income taxes.— In re Archer, Case No. 
506. 
See, also, post, § 68. 

§ 11. Examination of taxpayer and wit- 
nesses. 
A supervisor may procure an attachment to 
compel a person liable to taxation to appear and 
testify, without showing that he acted under 
special instructions from the commissioner in 
issuing the summons. — ^In re Meador, Case No. 
9.375. 

The taxpayer cannot be examined as to re- 
turns and payments made prior to the passage 
of Act June 30, 1864.— In re Brown, Case No. 
1,977. 

The assessment cannot be re-examined after 
the assessor has accepted the returns, assessed 
the tax, made a return, and the tax has been 
paid.— In re Brown, Case No. 1,977. 

A witness, summoned for examination before 
an assessor, may be compelled to answer ques- 
tions touching the falsity of tax returns of to- 
bacco manufacturers, as disclosures or admis- 
sions thus made cannot be used against him in 
criminal prosecutions under Act Feb. 25, 1868. — 
la re Phillips, Case No. 11,097. 

§ 12. Against xvIionL assessment may be 
made. • 

A tax -upon the income of a person up to the 
lime of his death, during the tax year, is prop- 



erly assessed against his executor. — ^Mandell v. 
Pierce, Case No. 9,008. 

§13. Appeal to commissioner. 

Failure of a purchaser of property leased for 
a distillery, with covenants to be subject to the 
lien of taxes and penalties, to appeal from an 
assessment thereon, precludes him, in a subse- 
quent action against the collector, from show- 
ing that no tax or penalty was in fact due. — ^Mi- 
lan Distilling Co. v. Tillson, Case No. 9,539. 

Where the period of fermentation has been 
fixed at 48 hours by the officers of the govern- 
ment upon survey, it is not a valid objection 
to the tax that the distillery uses a longer time 
in fermentation. The distiller's remedy is by 
appeal to the commissioner of internal revenue. 
—United States v. Picket, Case No. 14,590. 

In a suit on a distiller's bond for the amount 
of an assessment (Rev. St. § 3182) defendant 
may impeacE the assessment, though he has not 
first appealed to the commissioner. — United 
States V. Myers, Case No. 15,846. 

§ 14. Heassessment. 

Assessor has power to make a supplementary 
assessment, increasing amount of distiller's tax. 
—Barker v. White, Case No. 996. 

The assessable capacity of a distillery, as de- 
termined by survey (Act July 20, 1868), cannot 
be raised by the assessor or the government, ex- 
cept by a new survey directed by the commis- 
sioner of internal revenue. — ^United States v.. 
King, Case No. 15,533. 

An assessor has power to reassess the income 
tax of a citizen who has already paid the tax 
first assessed against him.— Doll v. Evans, Case- 
No. 3,969. 

Where the assessment is too small, the as- 
sessor may make an assessment of an additional 
tax to cover the deficiency. — United States v. 
Black, Case No. 14,600. 

The fact that, in the aggregate, there is no- 
excess in the number of matches on which a tax 
is paid, will not prevent the commissioner from 
assessing an additional tax on those boxes of 
the lot which overrun. — Schmitt v. Trowbridge, 
Case No. 12,468. 

§15. Collection in general. 

Under Act March 7, 1864, imposing an addi- 
tional duty on imported spirits, the duty is to- 
be collected in such manner as the secretary of 
the treasuiy may direct, and he has power to 
direct it to be paid to a collector of internal rev- 
enue.— Westfall T, Shook, Case No. 17,448. 

§16. Actions for taxes. 

The obligation or duty to pay taxes is oui» 
which may be enforced by suit, by an action 
at law, or a bill in equity, according to the 
nature of the relief sought— United States v. 
Pacific R. R., Case No. 15,983. 

The remedy in equity to collect assessments 
(Rev. St § 3207) is cumulative.— Alkan v. Bean, 
Case No. 202. 

Under the revenue acts of 1862 and 1864 the 
United States may sue for and collect a tax on 
income without a prior assessment in the mode 
specified in the act creating the tax. — United 
States V. Tilden, Case No. 16,519. 

The causes of action for unpaid taxes on in- 
come arising under the Acts of 1862 et seq. are 
not barred by delays in discovering imperfec- 
tions in the return after the tax was paid, or 
by the fact that no return was made, and a tax 
and penalty was assessed and paid. — United 
States V. Tilden, Case No. 16,519. 

The recovery of an assessment and the penalty 
for a failure to make return of income held no 
bar to ah action to recover the tax on income, 
under Act March 2, 1867, § 13.— United States- 
Y. Hazard, Case No, 15,337. 
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To a suit to recover the balance of a tax the 
defense that the amount already paid was de- 
termined to be the true amount by the assessor 
cannot be tried upon demurrer. — United States 
V. New York Guaranty & Indemnity Co., Case 
No. 15,872. 

A suit will not lie to recover a tax in a dis- 
trict other than that in which the tax accrues, 
or that in which the delinquent resides, al- 
though he may be found and served with process 
therein. Kev. St. § 733.— United States v. New 
Xork, N. H. & H. R. Co., Case No. 15,874. 

In a suit for ta-ses defendant cannot plead a 
set-off, legal or equitable, growing out of inde- 
pendent claims.— United States .v. Pacific R. R., 
Case No. 15,983. 

The validity of an assessment against a dis- 
tiller may be inquired into by defendant's an- 
swering a bill by Che United States to subject 
to the payment of such assessment lands trans- 
ferred to them.— United States v. Rindskopf, 
Case No. 16,166. 

Where defendants have rebutted the presump- 
tion of law as to the validity of the assessment, 
the burden of proof is shifted upon the govern- 
ment to establish its validity.— United States v. 
Rindskopf, Case No. 16,166. 

The assessor's original list, transmitted to the 
collector, is prima facie evidence of tlie amount 
of the tax due.~United States v. Butler, Case 
No. 14,702. 

Evidence that the pecuniary circumstances of 
a. distiller were apparently, improved while en- 
gaged in distilling, during a period when such 
business was not profitable, is not admissible to 
show fraud. — United States v. Chaffee, Case No. 
14,772. 

§ 17. Iiien for taxes. 

A demand for the payment of taxes is neces- 
sary, under Rev. St. § 3186, to create and bring 
into operation a lien therefor, and such demand 
must state the amount of the tax. — ^United 
States V. Pacific R. R., Case No. 15,984. 

Bona fide purchaser of distillery property for 
value and without notice takes subject to ex- 
isting liens for taxes. — ^Alkan v. Bean. Case No-. 
202; United States v. Turner, Id. 16,548. 

Lien on distillery for unpaid taxes is not lost 
by a bonding and release of the property in for- 
feiture proceedings afterwards discontinued 
without judicial action. — ^Alkan v. Bean, Case 
No. 202. 

The government is not estopped by statements 
of its collector to enforce existing liens for un- 
paid tases.^Alkan v. Bean, Case No. 202. 

§ 18. Bistress. 

Where a national bank refuses to pay taxes 
assessed upon its income and profits fAct July 
14, 1870, g§ 15, 17), a collector or his deputy, 
after notice and demand, may distrain therefor. 
— State Nat. Bank v. Morrison, Case No. 13,325. 

§ 19. Restraining collection of taxes. 

The circuit court has power to enjoin threat- 
ened proceedings of a 'collector of internal rev- 
enue to collect a tax which is not authorized by 
act of congress. — Georgia v. Atkins, Case No. 
5,350; Frayser v. Russell, Id. 5,067. 

If an assessment of income tax under act 
July 1, 1862. is not made in legal form, the 
remedy of the person aggrieved is at law, and 
not in equity.— Magee v. Denton, Case No. 8,- 

If such assessment is made in legal form the 
party aggrieved must pursue the remedy given 
by section 93 before he can resort to a court 
of equity for relief. — Magee v. Denton, Case No. 
8,913. . 

A federal court has power to prevent, by in- 
junction, the imposition of an illegal tax under 
Act June 30, 1S64. Act March 2, 1833, § 2; 



Act June 30, 1864, § 50.— Cutting v. Gilbert, 
Case No. 3,519. 

Where a great number of persons are affected 
by a tax, and the remedy by separate suits in 
equity will involve onerous and vexatious liti- 
gation, the court will not interfere by injunction 
ia any suit.— Cutting v, Gilbert, Case No. 3,519. 

, Act March 2, 1867, § 10, prohibits a suit to 
restrain the collection of any sum by authority 
of the United States, having the form and color 
of a tax, by any means authorized by law for 
the collection of taxes.— Howland v. Soule, Case 
No. 6,800. 

Under Rev. St. § 3224, a federal court cannot 
enjoin the collection of an assessment levied by 
the commissioner of internal revenue against a 
stockholder of a corporation engaged in the busi- 
ness of distilling spirits. — ^Kissinger v. Bean, 
Case No. 7,853. 

To justify a holding that Rev. St. § 3224, does 
not forbid the issuance of an injunction, it must 
appear that the assessment could not by any 
possibility be- legal. — ^Elissinger v. Bean, Case 
No. 7,853. 

A suit in equity will not lie- to restrain the 
collection of an income tax on the ground that 
the act of congress imposing the tax is unconsti- 
tutional and void. — ^Bobbins v. Freeland, Case 
No. 11,883. 

Collection of assessment not restrained on 
allegation in bill that assessment is irregular, 
and in violation of law, and void.— Alkau v. 
Bean, Case No. 202. 

The constitutionality of an internal revenue 
act cannot be tested in a suit to restrain the col- 
lection of a tax levied thereunder. — ^Delaware R. 
Co. V. Prettymiin, Case No. 3,767. 

§ 20. Actions to recover taxes illegally 
coUected.'- 

Duties or taxes erroneously or illegally as- 
sessed and collected may be recovered back from 
the collector where i>aid under protest and with 
notice of an intention to test the validity of the 
claim.— Nelson v. Carman, Case No. 10,103. 

A payment of a tax under protest is not a 
voluntary payment. — Schmitt v. Trowbridge, 
Case No. 12,468. 

A verbal'protest, which is noted by the deputy 
collector on the back of the tax receipt given 
the person, is a sufficient protest. — Shaefer v. 
Ketchum, Case No. 12,693. 

When taxes are paid on the demand of an 
officer having authority to collect them by dis- 
tr,aint, there is sufficient duress of the property 
to make the payment involuntary. — ^Hendy v. 
Soule, Case No. 6,359. 

Judgment for defendant was ordered in this 
case upon the ground that the daim of the plain- 
tiff was barred by the act of July, 1862, as 
construed by the supreme court — ^Francis v. 
Slack, Case No. 5,041. 

An appeal limiting the time to sue for a tax 
illegally collected dates from the filing of the 
application to refund in the office of the com- 
missioner of internal revenue. — Cotton Press Co. 
V. Collector, Case No. 3,271. 

An appeal after payment of a tax is not neces- 
sary before, commencing suit to recover the same, 
where an appeal had been taken from the illegal 
assessment. — San Francisco Savings «& Loan 
Soe. V. Cary, Case No. 12,317. 

The failure to take an appeal to the conmus- 
sioner of internal revenue, as provided by Act 
July 13. 1866, § 19, to be available in an action 
to recover a tax as illegally assessed, must be 
pleaded in abatement.— Hendy v. Soule, Case 
No. 6,359. 

Where it appears that some of the boxes of 
matches in a lot contained an excessive number, ' 
the burden is put upon the manufacturer to show 
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what boxes did not overrun the number. — Schmitt 
V. aVowbridge, Case No. 12,468. 

Tn a suit to recover back taxes paid on a re- 
assessment, for error in the first assessment, 
the record of reassessment is not evidence of the 
error.— Barker y. White, Case No. 996. 

The remedy against an illegal tax assessment 
pointed out.— United States v. Pacific K. E., 
Case No. 15,983. 

m. SFECIAI. TAXES. 

See, also, post, § 71. 

(A) INCOME AND LEGACY AND SUCCES- 
SION TAXES. 

§ 21. Ziegacy and succession taxes. 

The tax on a pecuniary legacy accrues on the 
death of testator, though not payable until the 
legatee becomes entitled thereto, and a repeal 
of the statute does not affect the liability of the 
executor.— Hellman v. United States, Case No. 
6,341; Mason t. Sargent. Id. 9,253; May v. 
Slack. Id. 9,336; United States v. HeUman, Id. 
15,343. 

Legacies paid out of the proceeds of real es- 
tate directed to be sold for that purpose are not 
subject to the tax upon legacies arising from 
personal property. Act July 1, 1862, § 111. — 
United States v. Wilder, Case No. 16,694. 

Under the acts of June 30, 1864,- and July 
13, 1866, no succession tax could be levied 
against the devisee of a remainder in fee until 
the life estate terminated. — Mason v. Olapp, 
Case No. 9,233. 

Testator died in 1847. Plaintiff came into 
possession in 1867j under his will, after the 
death of the first life tenant. Held, that she 
was liable for the succession tax. Act June 30, 
1864.--Blake v. McCartney, Case No. 1,498. 

Payments made in compromise by the executor 
with claimants under a will are not subject to a 
tax as "legacies" or "distributive shares" of in- 
testate's estate. — ^Page v. Eives, Case No. 10,- 
666. 

Property bought and paid for by the husband, 
and deeded to his wife under an understanding 
that it should be willed to him, held liable to 
the succession tax, where it is subsequently de- 
vised to the husband. — ^Eansom y. United States, 
Case No. 11,574. 

The legatee or cestui que trust is not liable 
in personam lor the legacy tax imposed by Act 
July 1, 1862, §§ 111, 112, and an action will not 
lie against him to recover it. — United States v. 
Allen, Case No. 14,430. 

The beneficiary of a trust fund under a will, 
who had not on October 1, 1870, become entitled 
to the possession or enjoyment of, or to the bene- 
ficial interest in, any of the principal sum (Act 
July 14, 1870, § 3), is not liable to the legacy tax 
under Acts June 30, 1864, g§ 124, 125, and July 
13. 1866, § 9.— United States v. New York Life 
Insurance & Trust Co., Case No. 15,873. 

The person beneficially interested, and not the 
trustee or executor in whom the legal title is 
vested, to whom a power in trust is given for 
the benefit of such person, is liable for the suc- 
cession tax. Act June 30, 1864, §§ 126-137.— 
United States v. Tappan, Case No. 16,431. 

A beneficial interest, arising, after Act June 
30. 1864, was passed, under a will ,of a person 
who died before the act was passed, on the, 
termination of a life estate, is a "succession," 
subject to tax under sections 127, 133. — ^Wright 
V. Blakeslee, Case No. 18,073. 

An acceleration of a succession by an amicable 
agreement, by which the life tenant receives 
absolutely a certain proportion, and the remain- 
der-men the balance, held within sections 27 



and 3o of the act of 1867, and the property 
liable for the tax.— Brune v. Smith, Case No. 
2,053. 

§ 22. Income tax— Statwtoi?y provisions. 

Congress has power to impose a tax on in- 
comes.— Clark V. Sickel, Case No. 2,862. 

An income tax (Act June 30, 1864) is not a 
"capitation or other direct tax," within the pro- 
hibition of Const. U. S. art. 1, § 9.— Clark v. 
Sickel, Case No. 2,862. 

The internal revenue law of 1866 is constitu- 
tional and valid.— Michigan Cent. R. Co. v. 
Slack, Case No. 9,527a. 

The income tax laid by the act of July 14, 
1870, is not a "direct tax," within the meaning 
of the constitution, and the act is valid though 
it imposes the tax by the rule of uniformity. — 
Smedberg y. Bentley, Case No. 12,964. 

Act July 14, 1870, re-enacts Act June 30, 
1864, §§ 122, 123, in reference to the tax of 5 
per cent, upon the amount of interest upon a 
corporation's bonded indebtedness. — Schuylkill 
Nav. Co. V. Elliott, Case No. 12,497. 

Congress has a right to impose a tax by a new 
statute, although the measure of the tax is gov- 
erned by the income of the past year.— Schuyl- 
kill Nav. Co. V. EUiott, Case No. 12,497. 

§ 23. Persons liable. 

Nonresident aliens are not liable to the in- 
come tax under Act June 30, 1864. — Jackson v. 
Northern Cent. Ey., Case No, 7,142. 

So the interest on bonds of a corporation held 
by nonresident aliens is not taxable under Act 
June 30, 1864, § 122, amended by Act July 13, 
1866, § 9.— United States v. Brie Ey. Co., Case 
No. 15,056. 

A corporation whose business is compressing 
cotton is not required to pay a tax on dividends. 
Act June 30, 1864, g 120.— Cotton Press Co. v. 
Collector, Case No. 3,271. 

The tax of 5 per cent., out of certain corporate 
dividends, is a tax on the income of the holder 
of the stock, the corporation being the govern- 
ment agent for its collection, and the corpora- 
tion is not liable for such tax. — Philadelphia & 
R. E. Co. V. Barnes, Case No. 11,087. 

A tax upon a dividend declared in January, 
1870, of earnings for the past year, made pay- 
able on or before March 15, 1870, cannot be 
collected from the corporation. — Home Mut. Ins. 
Co. V. Stockdale, Case No. 6,662. 

A railroad company purchasing a railroad sub- 
ject to an existing mortgage Jiela liable for taxes 
subsequently assessed upon the coupons of the 
mortgage bonds. Act July 14, 1870. — ^Eastern 
Ky. E. Co. V. Slack, Case No. 4,253. 

§ 24. E-eceipts snbject to- tax. 

A person's compensation as state's attorney 

for a certain county is not liable to the income 

I tax.— United States v. Eitehie, Case No. 16,168. 

The salary of a judge of a court of record, pay- 
able out of the state treasury, cannot be taxed 
as income. — Day v. Buffinton, Case No. 3,675; 
Freedman v. Sigel, Id. 5,080. 

The fact that such salary is fixed by the board 
of supervisors of the county of New York, or 
that it is payable out of the treasury of the city 
of New York, is immaterial. — Freedman v. Sigel, 
Case No. 5,080. 

The compensation of a state officer cannot be 
applied to the satisfaction of the $1,000 exemp- 
tion from the income tax. — United States v. 
Eitehie, Case No. 16,168. 

A transfer of stocks for a collectible promis- 
sory note, or an exchange thereof for lands 
which are sold within the year for collectible 
promissory notes, is considered as a sale of such 
stock for so much cash. — United States y. Smith, 
Case No. 16,341, 
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A l)ona fide exchange of stock for other prop- 
-erty is not a sale thereof from which profits 
are derived liable to taxation as income.— United 
States v. Smith, Case No. 16,341, 

The amount of a promissory note taken in 
1871 on a sale in that year of a patent right not 
maturing or paid until 1872. is not taxable as 
income for 1871. Act July 14, 1870, § 6.— Unit- 
ed States Y. Schillinger, Case No. 16,228. 

Taxability of promissory notes, book accounts, 
etc., due during the year.— United States v. 
Frost, Case No. 15,172. 

An insurance company owning bank stock is 
not liable to be taxed on dividends received 
therefrom, which have already been taxed in the 
hands of the bank.— Merchants' Ins. Co. v. 
McCartney, Case No. 9,443. 

Certificates of stock representing the pro rata 
mterest of stockholders in a railroad foreclosed 
by the corporation issuing the stock are not 
dividends, within Act July 1, 1862, the mortgage 
representing advances made.— Chicago, B. & Q. 
E. Co. V. Page, Case No. 2,668. 

The terms "income or articles or objects char- 
ged with an internal tax" (Act July 13, 1866) 
include "gross receipts" of express companies 
or stage proprietors.— Wells v. Shook, Case No. 
17,406. 

"Profits used for construction" Tidd not to in- 
clude money used by a railroad company, to 
replace a wornout bridge with a much more 
costly structure.- Hartford & N. H. R. Co. v. 
Grant, Case No. 6,159. 

A fund accumulated in 1863 by a railroad com- 
pany, in government bonds, as net earnings, and 
turned over in 1867 to a trustee for the stock- 
holders on the consolidation of the railroad with 
another, held not liable to tax as income.— Reyn- 
olds V. Williams, Case No. 11,734. 

Accumulated profits in the hands of a bank, 
prior to the act of June 30, 1864, is capital, and 
not income to be taxed thereunder.- Merchants 
Ins. Co. V. McCartney, Case No. 9,443. 

Act July, 1870, § 14, providing for a tax on 
interest, dividends, etc., of corporations, did not 
indude dividends and earnings for the last half 
of that year.- Metropolitan R. Co. v. Slack, 
Case No. 9,506; Philadelphia & R. R. Co. v. 
Kemiey, Id. 11.088. 

The undistributed surplus earnings of savings 
banks, added during the year to their contingent 
funds, are subject to taxation, under Act July 
13, 1866, § 9.— United States v. Dollar Sav. 
Bank, Case No. 14,979. 

Where the net earnings of a savings institu- 
tion are divided among the reserve fund, capital 
stock, and deposits, in proportion to their re- 
spective amounts, the money paid to the deposit- 
ors is dividends, within Act 1866, § 120.— San 
Francisco Savings & Loan Soe. v. Cary, Case 
No. 12,317. 

It is immaterial that such fund is held as an 
authorized security for depositors.— United States 
V. Dollar Sav. Bank, Case No. 14,979. 

Stock certificates issued by a railroad com- 
pany to represent earnings invested in construc- 
tion and equipment are not taxable as "scrip 
dividends."— New York Cent. & H. R. R. Co. 
V. Bailey, Case No. 10,203. 
' Undivided earnings of incorporated companies 
Tield not taxable as income in the returns of 
stockholders.— Ex parte Ives, Case No. 7,114. 

•A dividend declared will form part of tlie tax- 
able income of the stockholder, though he has 
not called for and received it Act July 1, 1862. 
— Magee v. Denton, Case No. 8,943. 

The provisions bringing the income tax to a 
dose with the year 1S69 did not apply to a tax 
on the dividends of a railway company. The 



latter is an excise, not an income, tax.— Metro- 
politan R. Co. v. Slack, Case No. 9,506. 

Act 1867, terminating the income tax, does 
not apply to the tax on bonds, income, etc., of 
railroad and other corporations. — Concord R. 
Corp. v. Topliff, Case No, 3,093. 

A dividend declared payable after December 
31, 1869, although for earnings of the past year, 
is not liable to the income tax, which expired 
with the year 1869.— Philadelphia & R- K. Co. 
V. Barnes, Case No. 11,087. 

Interest coupons of railroad bonds are not 
taxable under the general tax law of Pennsyl- 
vam*a, nor the act of April 30, 1864.— Jackson 
V. Northern Ceit. Ry., Case No. 7,142, 

(B) TAXES ON TRAiDB OR BUSINESS. 



Distillers, see post, §§ 40-55. 

§ 25. In general. 

Congress has power to pass a law imposing a 
license duty on "those who are engaged in a 
business which is a subject of a police regula- 
tion by the states.— United States v. Riley, Case 
No. 16,164. 

§26. License issued to paxtners. 

Where a license is issued to a firm, the con- 
tinuing partner, on the dissolution of the firm, 
may carry on the business until the end of the 
year.— United States v. Daniels, Case No. 14,- 
916; Same v. Glab, Id. 15,213. 

§ 27. Mannfactnirers generally. 

The use by a manufacturer of salt of mpre 
than one set of boilers or evaporating pans, or 
more than one smoke flue or diimney, does not 
make him a manufacturer at more than one 
place,— Salt Co. of Onondaga v. Wilkinson, Case 
No. 12,269. 

The owner of a patent, who has the patented 
machines made for him at a fixed price, and 
then sells them to others, held to be the manu- 
facturer, and liable for the tax upon the sums 
realized by thdr sale. Act July 13, 1866, §§ 79, 
86.— Hendy v. Soule, Case No. 6,359. 

The word "brick" Iteld not to indude fire 
brick. Acts 1862, § 75, 1864, § 94.— De Casse 
V. Spader, Case No. 3,720. 

The assignees of a bankrupt manufacturer 
selling his goods in the course of their trust in 
the condition in which they found them are not 
bound to pay the tax imposedby Act March 31, 
1868, on sales by manufacturers.— In re Whip- 
ple File Co., Case No. 17,522. 

Where wool is bought and spun into yam, 
and the latter wove into fabrics, lield, that the 
yarn was a separate manufacture, and subject 
to an assessment of 5 per cent. Act June 30, 
ISGi.— United States v. Washington Mills, Case 
No. 16,647. 

Persons supplying and sewing two small buc- 
kles and straps upon knapsacks, under agreement 
with the government contractor, are not liable 
for the manufacturer's tax. Act July 1, 1862, 
§ 75.— United States v. Stevens, Cases Nos. 16,- 
393, 16,393a, 16,393b. 

Animal charcoal or bone black and bone dust 
are taxable as "manufactures of bone," and the 
former is not exempt as "charcoal."— S'chriefer 
V. Wood, Case No. 12,481. 

A merchant tailor who makes clothes to order 
for individual customers, for their personal use, 
is a manufacturer, within Act July 1, 1862, § 75. 
—Saunders v. Howard, Case No. 12,375. 

The exemption of manufactured goods whose 
increased value does not exceed 5 per cent, ad 
valorem (Act 1864, § 96) applies only where 
duties have previously been paid on the articles 
before manufacture.— United States v. Boylan, 
Case No. 14,634. 
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Removal of gocds for delivery to the persons 
on whose orders they were manufactured, on 
the agreement that they should be stored for 
the manufacturer until after Act July 13, 1866, 
reducing the tax, took effect, renders them lia- 
ble for the origiral tax.— Dike v. Howe, Case No. 
0,906. 

Revenue officers are not required to give no- 
tice of the expiration of a manufacturer's li- 
cense, and a failure to give such notice does 
not discharge the sureties on the manufacturer's 
bond.— United States v. Truesdell, Case No. 16,- 
543. 

§28. Assayers. 

A mining company assaying its own ores only, 
and not assaying any bullion or amalgam, is re- 
quired to pay a special tax as assayer. Act 
June 30, 1864, § 79, subd. 48.— Yellow Jacket 
Silver Min. Co. v. Gage, Case No. 18,134. 

§ 29. Banlcs and liaxikers. 

Taxation of the business of bankers under 
Acts June 30, 1864, and March 3, 1865.— North- 
rup V. Shook, Case No. 10,329. 

What are banking institutions within Int 
Rev, Act, § 110, providing a tax on deposits.— 
German Savings & Loan Soc v. Oulton, Case 
No. 5,362. 

A tax of 1/24 of 1 per cent, each month on 
deposits subject to check is collectible under Act 
June 30, 1864, § 110, even though interest is 
aWowed on such deposits.— Clark v. Bailey, Case 
No. 2,814. 

Surplus earnings of a bank -are not liable to 
a license tax under the act of June 30, 1864, 
§ i 9.— Mechanics' & Farmers* Bank v. Towns- 
end, Case No. 9,381. 

The tax imposed by Rev. St. § 3408 Is a tax 
on the bank, and not on the depositor, and is 
not subject to the objection that it is not a uni- 
form tax. Const. U. S. art. 1, § 8.— German 
Sav. Bank v. Arehbold, Case No. 5,364. 

Though a deposit in a savings bank exceed 
$2,000, that amount thereof is exempt Rev. 
St § 3408.— German Sav. Bank v. Arehbold, 
Case No. 5,364. 

A corporation, whose sole business consists in 
loaning and investing its capital on mortgages 
of real estate, in stlling the mortgage securities, 
and guarantying the payment thereof, is not 
taxable as a "bank or banker," under Rev. St 
§ 3407.— Equitable Trust Co. v. Seldon, Case No. 
4,508. 

Act June 30, 1864, § 110, does not authorize a 
tax of 1/24 of 1 per cent, on money borrowed 
by a banking firm.— Clark v. Bailev, Case No. 
2,814. 

A loan and trust company which issues certifi- 
cates of deposit and makes loans on stocks, 
bonds, and other security, is subject to the pay- 
ment of the license fee imposed by Act 1864, § 
79, cl. 1.— United Sbifes v. Farmers' Loan & 
Trust Co., Case No. 15,070. 

Such company is "engaged in the business of 
banking," so as to be- liable for the payment of 
a duty of 1/34 of 1 per cent for each month up- 
on the average amount of its deposits, as pro- 
vided by Act 1864, § 110.— United States v. 
Farmers' Loan & Trust Co., Case No. 15,070. 
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June 30, 1864, § 79, subd. 9, does not apply 
to section 99 of the act of 1864.— United States 
V. Fisk, Case No. 15,104. 

A person purchasing stock for others in his 
own name, advancing his own money, and hold- 
ing the stock as security, is liable to a tax as a 
broker.— Clark v. Gilbert Case No. 2,822. 

A person having a license of a banker, who 
receives stocks, etc., and sells them, charging as 
a banker, is not liable to the tax imposed upon 
brokers by Act June 30, 1864, § 99.-CIark v. 
Gilbert, Case No. 2,822. 

Taxation of brokers under Acts June 30, 1864, 
and March 3, 1865.— Northrup v. Shook, Case 

A person whose occupation is to sell agricul- 
tural produce in public market is liable to a tax 
as a "produce broker" (Act 1866, § 79), though 
the produce is raised by himself upon his farm. — 
Umted States v. Simons, Case No. 16,291. 

§32. Cig:ar manufacturers. 

A cigar manufacturer cannot sell cigars at re- 
tail at the placo of manufacture, notwithstand- 
ing he has paid the special tax required of re- 
tail dealers. Rev. St §§ 3236, 3387, 3397.— 
Crisp V. Proud, Case No. 3,392. 

§ 33. Lottery business. 

The provisions of the internal revenue laws in 
relation to lotteries and taxes on the business 
of selling lottery tickets.- In re Lindauer, Case 
No. 8,358. 

A person who gave out to customers combina- 
tions of numbers, specifying them as being in 
certain lotteries, entering the same in his policv 
book, and paying the customers according to the 
drawings, though no certificate or ticket was 
given, held a policy holder and liable for the spe- 
cial tax.— United States v. Stange, Case No. 16,- 

The game of "keno" is not a "lottery" within 
the meaning of the internal revenue laws.— Unit- 
ed States V. Hornibrook, Case No. 15,390. 

§ 34. Railroads and steamboat o-wners. 

A railroad owned and managed by a state, and 
whose profits form a part of its revenue, is not 
liable to taxation under Act June 30, 1864, 
amended March 3, 1865.— Georgia v- Atkins, 
Case No. 5,350. 

The gross receipts of a steamboat include re- 
ceipts for the use of bertljs and staterooms as 
well as for the carriage of passengers. Act 
1864, § 103, amended Act 1866, § 9.— New Jer- 
sey Steamboat Co. v. Pleasonton, Case No. 10,- 
166. 

§ 35. Retail liquor dealers. 

A single sale of spirituous liquors makes the 
seller a retail dealer.— United States v. Barn- 
hardt, Case No. 14,526. 

A sale of intoxicating liquors without a li- 
cense is a violation of Act June 30, 1864, g 73, 
although the person intended to give the pro- 
ceeds to a charitable use.— United States v. 
Dodge, Case No. 14,974. 



§ 30, Silliard-'table proprietors. 

A person m possession and control of a bil- 
liard table in a place open to the public is liable 
prima facie to pay the special tax, though the 
general property and ultimate control of the ta- 
ble or place are in another.— United States v. 
Howard, Case No. 15,402. 

§31. Brokers. 

Definition of broker under the internal revenue 
tax acts.— Peabody v. Gilbert Case No. 10,868. 

The provision in Act March 3, 1865, extend- 
ing the definition of "brokers" given in Act 



A sale of whisky in small quantities on sev- 
eral occasions may be suflaeient to warrant a 
conviction for selling by retail without a license, 
though defendant did not keep a shop or store, 
or did not carry on the busmess for a livelihood. 
—United States v. Harbison, Case No. 15,300. 

An association whose initiation fees were 
used to buy a stock of liquors which were dealt 
out to members only on payment by the drink,^ 
at cost price, is a partnership for the sale of 
liquors at retail, and each member thereof is 
guilty of violating the statute, where the special 
tax IS not paid.— United States v. Roliger, Case 
No. 16,190a. 

An unincorporated social or llterarv club, 
Avhich sells checks to its members, which it 
takes in exchange for glasses of beer, is a deal- 
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•er, and liable to taxation under Act 1875, c. 36, 
^ 18.— United States v. Wittig, Case No. 16,748. 

-§36. Sluplinilders. 

Where a tax on siips was changed to a tax 
•on hulls only, pending completion of a vessel, and 
after it was sold oy the builder for a price "in 
full," the purchaser is not liable for the tax.— 
5ize V. Curtis, Case No. 12,920. 

:§ 37. Jugglers and proprietors of stows. 

A corporation which maintains a driving track 
where public racing is given, and the public ad- 
mitted for pay, is liable to a tax on its gross 
receipts. Act June 30, 1864, § 108.— United 
■States V. Buffalo Park, Case No. 14,681. 

A "spirit medium," who performs various feats 
for pay, Jield liable to pay license as a "juggler." 
—United States v. Colchester, Case No. 14,831. 

■§38. Wliolesale dealers generally. 

Agents who sell by sample from their place of 
"business all the goods of a manufacturing com- 
3)any, from whose factory the goods are deliv- 
>ered, are not liable to a special tax as whole- 
Tsale dealers. Acts June 30, 1864; July 13, 
1866.— Tucker v. Slack, Case No. 14,226. 

•^ 39. Wliolesale liquor dealers. 

The words "five gallons," as used in Act April 
10, 1869, § 44, defining what constitutes a 
•wholesale dealer refers to "wine" gallons and 
gallons.— In re Wangerien, Case 



not to "proof" 
3Sro. 17,141. 

A sale of a single lot of spirits which have 
been taken for a debt, in quantities of not less 
than five gallons at one time, does not make the 
person a wholesale liquor dealer. Eev. St. § 
^242.— United States v. Feigelstock, Case No. 
15,084. 

Brewers selling elsewhere than at the place 
•of manufacture are liable to taxation as whole- 
:sale dealers. Acts July 20, 1868, § 59; April 
10, 1869.— Underbill v. Pleasonton, Case No. 14,- 
337. 
See, also, post, § 50. 

IV. DISTHiIiED SPIRITS. 

^ 40. Regulation in general. 

Under the revenue laws, the government has 
the right to control and regulate the manufac- 
ture of spirits for the purpose of collecting the 
revenue. — ^United States v. Mason, Case No. 15,- 
735. 

The regulations of April 22, 1869, were au- 
-thorized by the act of July 20, 1868, § 2.— 
United States v. Thirty-Seven Barrels of Apple 
Brandy, Case No. 16,466. ' 

-§41. Statutory provisions. 

Construction of acts of March 3, 1791, » May 
S, 1792, Feb. 18, 1793, and April 6, 1802, in re- 
lation to the duties on domestic distilled spirits. 
—United States v. Sweeney, Case No. 16,426. 

Act July 20, 1868, in relation to a tax on dis- 
tilled spirits, is not unconstitutional because of 
its regulations requiring a bond before com- 
mencing business, etc. — ^ilason v. Rollins, Case 
No. 9,252. 

•§42. Wlio is a distiller. 

A manufacturer of vinegar, who, in the pro- 
■cess, produces a fluid containing from 5 to 7 per 
-cent, of spirits, with machinery which is not 
<:apable of producing a higher per cent., is not 
bound to take out a distiller's license. — ^United 
States V. Two Barrels, Case No. 16,575. 

A rectifier of spirits distilled from domestic 
materials is not a distiller of spirituous liquors, 
within the meaning of Act July 24, 1813.— Unit- 
ed States V. Tenbroek, Case No. 16,446. 

To make one in possession of a still a dis- 
tiller, because he keeps mash, wort, or wash, 
the mash, wort, or wash kept must be such as 
■^vJU produce spirits on distillation. Eev. St. § 
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3247.— United States v. Frerichs, Case No. 15,- 
166. 

A person is liable for illicit distilling under Act 
July 20, 1868, where the spirits extracted par- 
take of the qualities of alcohol, irrespective of 
their degree of strength.— United States v. Bag- 
well, Case No. 14,494. 

Under Act March 2, 1867, § 16, a manufac- 
turer of vinegar is not a distiller, although he 
uses a patent apparatus in which a mash, fer- 
mented in the same manner as for the produc- 
tion of whisky, is used.— One Vaporizer, Case 
No. 10,537. 

And a person who makes alcoholic vapor in 
the process of making vinegar by machinery, 
which is not adapted to the condensation of 
such vapor is not a distiller. Act July 13, 1866, 
§§ 21, 23; Act March 2, § 16.— United States v. 
One StiU, Case No. 15,956. 

But such a manufacturer is liable as a dis- 
tiller ifj by the process used, he obtains alcohol 
from his mash so that he is saved the expense 
of purchasing the alcohol necessary for the 
manufacture of vinegar. — ^United States v. Dis- 
tillery, Case No. 14,960; Same v. Steen & 
Cwergius' Factory, Id. 16,383. 

If a rectifier, by any process, manufactures 
spirits from fruits or berries, saloon washings 
containing fermented substances, or from sour 
beer, he becomes a distiller. Rev, St. §§ 3259, 
3260.— United States v. Marshall, Case No. 15,- 
726. 



§43. JXTho is lialile for tax. 

■Act July 20, 1868. § 44, is applicable to any 
person distilling spirits without paying the spe- 
cial tax, or giving bond, whether he has regis- 
tered his still, or given notice of intention to 
engage 'in the business, or not. — ^United States 
v. Mathoit, Case No. 15,740. 

All persons having an interest in the business 
of distilling or directly aiijing in the produc- 
tion of spirits for their use or benefit are dis- 
tillers, and amenable to the provisions of the 
internal revenue laws.— United States v. How- 
ard, Case No. 15,401. 

A person is not liable for the tax unless he 
has a direct interest in the business. An inter- 
est as lessor, or as a creditor who expected to 
collect his claim if the business proved success- 
ful, is not sufficient.- United States v. Van 
Slyke, Case No. 16,610. 

Knowledge by defendant that illicit spirits 
were being manufactured on the premises does 
not render him liable for the tax.— United States 
V. Van Slyke, Case No, 16.610; 

The word "proprietor" (Rev. St. § 3251) is used 
in the sense of an owner who has the exclusive 
right to and control over the premises, and in- 
cludes a lessee. — ^United States v. Van Slyke, 
Case No. 16,610. 

§ 44. Amount of tax. 

The tax must be paid at the rate prescribed 
by the law in force at the time the bond was 
given, — United States v. Dutcher, Case No. 15,- 
014. 

A distiller is liable to a tax upon 80 per cent, 
of the producing capacity of the distillery, 
whetJier that quantity is produced or not. Act 
July 20, 186S, § 20,— Daley v. United States. 
Case No. 3,542; Mason v. Peabody, Id. 9,250; 
United States v. Bieket, Id. 14,590; Same v. 
Nissley, Id. 15,893. CONTRA, see United 
States V. Sing<jr, Case No, 16,292. 

Act July 20, 1868, § 10, must be strictly fol- 
lowed in ascertaining the capacity of the dis- 
tillery.— Mason V. Peabody, uise No. 9,250. 

A distiller who pays tax on the actual product 
of the distillery, though falling short of SO per 
cent, of its estimated capacity, cannot be. made 
liable for a larger amount. — ^United States v. 
Bieket, Case No. 14,590. 
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The court has no power to allow an abatement 
of tax to a distiller from the loss of mash by 
the bursting of a fermenting tub. — ^Turner v. 
Williams, Case No. 14,265. 

Spirits in a bonded warehouse at the time of 
the passage of Act March 7, 1864, are subject 
to the addirional duty imposed by section 7. — 
Westfall V. Shook, Case No. 17,448. 

"^Tiere the producing capacity of a distillery 
is reduced by a direction of the government that 
the distillery be run only a certain number of 
hours, a pro rata tax only can be collected. — 
United States v. Park, Case No. 15,991. 

A distiller cannot avail himself of any mistake 
of the officer in overgauging the spirits. — United 
States T. Dutcher, Case No. 15,014. 

Time from which reduction of producing ca- 
pacity of distillery takes place. — Caldwell v. 
Weitzel, Case No. 2,306. 

Tiie "deficiency" tax is based upon the quan- 
tity of spirits actually prodiiced, or on 80 per 
cent, of the capacity of the distillery. Act July 
20, 1868.— United States v. Reed, Case No. 16,- 
135. 

§ 45. When tax becomes due. 

The tax on distilled spirits is due the moment 
they are produced, and must be paid, even if 
they are afterwards destroyed by leakage or 
fire. — ^ilason v. Peabody, Case No. 9,250. 

§46. Distillers' ItoxLcLs — Who required to 
grive bond. 

The person to give the warehouse bond under 
section 27, Act July 13, 1866, is the person who, 
under section 24, notifies the government that 
he is the person engaged in the business of a 
distiller. — United States v. Henry, Case No. 15,- 
350. 

§ 47. Nature and operation. 

A distiller's bond for the payment of a tax 
(Act July 13, 1866) is not a penalty, but a con- 
tract or security, ahd is unaffected by the re- 
pealing act of January 11, 1868.— United States 
V. Dutcher, Case No. 15,014. 

A distiller's bond given under Act July 1, 
1862, § 39, conditioned that the distiller should 
comply with the conditions of such act and of 
such other acts as might thereafter be enacted, 
Jteld valid. — United States v. Jlynderse, Case No. 
15,850a. 

The delivery of the bond, by one of the firm 
of obligors, for the purpose of obtaining a permit 
for the removal of the spirits, with the dec- 
laration that it is all right, is a ratification of 
the bond.— United States v. Turner, Case No. 
16,547. 

A transportation bond, executed in blank as 
to the quantity of spirits and amount secured, is 
not binding unless ratified after the blanks are 
filled.— United States v. Turner, Case No. 16,- 
54i. 

A public oflSeer cannot vary, or in any way 
change the terms of distillers' bonds required by 
law.— United States v. Bicket, Case No. 14,- 
590. 

The giving of transportation bonds for the re- 
moval of whisky from a warehouse does not 
authorize tlie sale of the spirits without payment 
of the tax. — United States v. Grotenkemper, 
Case No. 15,267. 

§ 48. liiabilities of sureties. 

It is no defense to the sureties on a distiller's 
bond that the assessor failed to obtain the con- 
sent ot the mortgagee of the distillery premises 
to their use as such, and a stipulation for pri- 
ority of lien of the United States. — ^United States 
V. Hosmer, Case No. 15,394. 

The liability of the sureties is not released by 
the fact that the collector permitted the distiller 
to remove from the bonded warehouse a quanti- 
ty of spirits, sufficient to pay all the taxes due, 



without first requiring payment thereof.—United' 
States V. Hosmer, Case No. 15,394. 

It is a good defense to a surety on a distiller' s- 
bond that it was signed and delivered on a con- 
dition of the nonfulfillment of which plaintiffs^ 
agent had notice when he accepted it. — United 
States v. Hammond, Case No. 15,292. 

A pardon operates the same as an actual ful- 
fillment of the sentence, and completely releases 
the sureties from all liability for the acts or- 
breach of duty charged. — ^United States v. Cul- 
lerton, Case No. 14,899. 

A conviction and sentence for violation of the- 
law is no bar to an action on the distiller's bond, 
unless the sentence is actually fulfilled. — United 
States V. Cullerton, Case No. 14,899. 

An agreement by a district attorney to release- 
a surety on a stipulation for value on condition 
of his giving information against other persons 
is not valid- without the concurrence of the com- 
missioner of internal revenue, the secretary of" 
the treasury, and the attorney general. — United 
States v. Quantity of Distilled Spirits, Case No.. 
16,099. 

The destruction of spirits by fire while in a 
distillery warehouse, due to the absence of the- 
government storekeeper, does not release the- 
bondsman from liability for the amount of taxe& 
due.— United States v. Farrell, Case No. 15,073^ 

In an action on a distiller's bond under Act 
July 20, 1868, a plea that the still exploded, 
whereupon the assessor locked up and took con- 
trol of the property, is a good defense as to the- 
time the still was disabled. — ^United States v. 
Miller, Case No. 15,770. 

Errors in the assessment and reassessment of 
a distiller's tax cannot be set up by the sureties 
in defense to a suit on the bond. Their remedy 
is to pay the tax under restraint, and to appeal 
to the commissioner of internal revenue. If the- 
appeal is denied, a suit will lie against the col- 
lector.— United States V. Black, Case No. 14,600.. 

A sale of a distillery for the sum due to the- 
United States will extinguish the debt, though 
it is incumbered by valid liens to its full value,, 
and the distiller's bond is discharged thereby. — 
United States v. Triplett, Case No. 16,539. 

The surety on a distiller's bond is liable, 
though the same is approved in violation of the- 
provisions of Act July 20, 1868, § 7, that prior 
liens on the property must first be relea-^ed. — 
Osborne v. United States, Case No. 10,599. 

The fact that distilled spirits are seized, con- 
demned, and sold for violation of the internal 
revenue law ■^hile bonded, does not release the- 
obligors on the warehouse bond. — United States 
V. South Branch Distilling Co., Case No. 16.359, 

The fact that the purchaser at the sale paid' 
the tax is immaterial. — United States v. South- 
Branch Distilling Co., Case No. 16.359. 

It is a good defense to a suit on a distiller's 
transportation bond that during the act of trans- 
portation the government officers seized them, 
and the collector of the district to which they, 
w^ere consigned refuses to grant a certificate or 
delivery.— United States v. Stewart. Case No. 
16,399. 

It is immaterial that the seizure was made by 
reason of the wrongful act of the persons having 
tlie goods in charge. — United States v. Stewart. 
Case No. 16,399. 

Defense to action on distiller's bond of seizure 
of property by the collector and surrender to 
state court receiver. — ^United States v. Grant. 
Case No. 15,247. 

The government has its remedy upon the dis- 
tiller's bond, though it might have collected tht* 
tax from the proceeds themselves. — United 
States v. Bicket, Case No. 14,590. 



1333 (§ 49) 



§49. Actions. 

In an action ou a distiller's bond it need not 
be showa affirmatively that the survey required 
by Act July 20, 1868, § 10, has been made, and 
a copy of it served upon him, and a demand of 
payment made.— United States v- Black, Case 
No. 14,600. 

In an action upon a distiller's bond, an er^ 
roneous assessment, which, does not include the 
amount actually due as prescribed by the statute, 
is not conclusive against the government. — ^Unit- 
ed States v. Halloran, Case No. 15,286. 

Moneys paid to the collector without specific 
appropriation during the existence of a bond are 
properly applied first to the payment of back 
taxes.— United States v. Bicket, Case No. 14,- 
590. 

§ 50. Books of distillers and of recti- 
fiers and -nrliolesale dealers. 

Act July 13, 1866, § 26, as to the entries of 
purchases and sales or receipts and deliveries 
of spirits, is complied with as to entries made be- 
fore the act of 1868, if the entries, although 
made in a continuous manner, without anything 
to designate to what the figures refer, are a true 
statement of such transaction. — ^United States v. 
Fifty Barrels of Whiskey, Case No. 15,091. 

Rectifiers and distillers must take the proper 
steps to ascertain what the rules and regula- 
tions are as to keeping of a book as required 
by Act July 13, 1866. § 26.— United States y. 
Dutcher, Case No. 15,013. 

Dealers in foreign as well- as domestic spirits 
are subject to Act 1868, § 45, and must keep 
the books and make the entries specified therein 
so far as they can.— United States t. McQul- 
lough, Case No. 15,665. 

The same rules apply to the making of notices 
of rectification.— United States' v. Amann, Case 
No. 14,438. 

Rectifiers are bound to keep the book pre- 
scribed by Act July 13, 1866, § 26, and make 
the proper' entries in it, whether the revenue 
commissioner has prescribed any rules and regu- 
lations on the subject or not— In re Quantity of 
Distilled Spirits, Case No. 11,494. 

All ambiguous entries in the book are to be 
taken most strongly against the rectifier where 
discrepancies are not explained.- Quantity of 
Distilled Spirits, Case No. 11,494. 

The duty of making entries may be del^ated 
to a clerk, but the principal is responsible if the 
proper entries are not made. — ^United States v. 
Fifty Barrels of Whiskey, Case No. 15,091; 
Same v. Amann, Id. 14,438. But see Quantity 
of Distilled Spirits, Case No. 11,495. 

A retail dealer in liquors, who also purchases 
and sells malt liquors in quantities of more than 
five gallons at the same time, is not required to 
keep the book provided for in Act July 20, 1868, 
c. 186, § 45.— United States v. Reagan, Case No. 
16,128. 

The book is to be kept only by wholesale deal- 
ers in domestic spirits, and a person does not 
become such dealer by taking out a wholesale 
license for selling ale, though he also sells do- 
mestic spirits at retail.— United States v. Rea- 
gan, Case No. 16,128. 

Sale of spirits by the consignee, after the ar- 
rival and transfer of the bill of lading, so that 
the purchaser receives them from the carrier, 
makes the seller liable, under Rev. St. § 3318, 
for sending them out of his stock and possession, 
without entering them on his books.— United 
States V. Miller, Case No. 15,771. 

The bonded warehouse in which a liquor deal- 
er stores bis goods is to be regarded as his 
premises, in the meaning of the act; and, by a 
sale and transfer of the goods in bond without 
removal, the premises then become the premises 
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of the vendee, instead of the vendor.— United 
States V. McCuUough, Case No. 15,665. 



§51. Suspension of work. 

Notice of intention to suspend work Tield not 
invalid because addressed to the assessor, where 
it was acted upon by the assistant assessor.— 
Daniels v. Tarbox, Case No, 3,568. 

Where the distiller refuses to fix the time to 
run off the mash on hand before the notice of 
suspension takes effect there can be no legal 
suspension. — Stowell v. Williams, Case No. 13,- 
515. 

The failure of the assistant assessor to comply 
with the statute by locking the door of the fur- 
nace, and reporting the suspension, will not af- 
fect the right of the distiller.— Daniels v. Tar- 
box, Case No. 3,568. 

A distiller is relieved from the tax during a 
suspension of work, though the resumption be 
irregular. Act July 20, 1868, § 22.— Daniels t. 
Tarbox, Case No. 3,568. 

A noncompliance with the statute in regard 
to one interval of suspension cannot affect the 
question of the regularity of another suspension. 
—Daniels v. Tarbox, Case No. 3,568. 

Having mash or wort on the premises during 
the period of suspension does not make the dis- 
tiller liable to the tax.— Daniels Y. Tarbox, Case 
No. 3,568. 

See, also, post, § 70. 

§ 52. Meters. 

Congress has the right to compel distillers to 
affix certain patented meters to their stills as 
a condition precedent to carrying on their busi- 
ness.— Nusbauba y. Emery, Case No. 10,380. 

A collector with whom money has been de- 
posited by a distiller to pay for patented meters 
is a mere stakeholder, and the distiller cannot 
recover such deposit.— Nusbaum v. Emery, Case 
No. 10,380- 

§ 53. Stamps. 

A person transporting empty barrels is bound 
to know whether or not there were uneffaced 
stamps thereon. Rev. St. § 3324.— United States 
V. Goodrich Transp. Co., Case No. 15,228. 

Wholesale dealers are bound to "cause" their 
casks to be stamped and branded in the cases 
which come under Act July 20, 1868, §§ 25, 47.— 
United States v. Ninety-Five Barrels of Distilled 
Spirits, Case No. 15,889. 

Stand casks in a retail liquor dealer's saloon 
need not be marked or stamped, though they 
may hold over five gallons. — United States v. 
Mooney, Case No. 15,S00a. 

§ 54. Ganging and inspection of recti- 
fied spirits. 

"Form 122" for the return of spirits emptied 
for rectification, JieM authorized by law.— Unit- 
ed States v. One Hundred and Two Packages 
Distilled Spirits, Case No. 15,944. 

A regulation requiring a regau^ng of dis- 
tilled spirits on their being emptied to be rec- 
tified, and the certificate of the gauger as to the 
destruction of stamps, IwM valid and reason- 
able.— Thacher T, United States, Case No. 13,- 
851. 

Spirits merely poured from the original pack- 
ages into an open vat for rectification, need not 
be again inspected, gauged, and branded. Act 
1866, c. ISi, § 43.— United States v. Eight Bar- 
rels of Whiskey, Case No. 15,028. 

§ 55. Tax on sparfeling wines. 

Wine made from grapes grown in the United 
States is not subject to a tax under Act June 
6, 1872, § 12, because made in imitation of 
sparkling wine by injecting carbonic acid gas 
bv a separate process of manufacture. — ^United 
States T. One Case, Case No. 15,922. 
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V. TAXES ON FERMENTED LIQTJOB.S, 

TOBACCO, CIGARS, ANB 

OTHER ARTICLES. 

§ 56. Fermented lictuor. 

Construction of Act 1862, § 50, in relatiou to 
the taxation of beer. — Shaefer v. Ketchum, Case 
No. 12,693. 

A book of general accounts, kept by a brewer 
in conducting his business, is not such a book 
as is required to be kept by section 49 of the 
act of 1866.— United States v. Bellingstein, 
Case No. 14,566. 

The terms "malt liquor" and "fermented liq- 
uor" are used synonymously in Act June 6, 
1872, and the brewer is expressly required to 
enter all malt liquors in his book, whether sold 
to other brewers or the public. — United States 
V. Dooley, Case No. 14,984. 

§ 57. Tobacco. 

Under Act June 30, 1864, §g 90, 94, as amend- 
ed by Acts July 13, 1866, and July 20, 1868, 
a completed sale or a completed removal of 
manufactured tobacco is a necessary prelimi- 
nary to the accruing, assessment, and payment 
of the tax upon it. — United States t. Quantity 
of Tobacco, Case No. 16,106. 

It is illegal for a tobacco manufacturer to 
remove from the wholesale to the retail depart- 
ment a quantity of tobacco, and to make a re- 
turn and pay tax on it as one sale instead of 
on the actual sales in the retail department. — 
United States v. Quantity of Tobacco, Case No. 
16,106. 

The term "granulated tobacco" (Rev. St. § 
3368) is not synonymous with "snuS," but re- 
fers only to chewing and smoking tobacco. — 
Venable v. Richards, Case No, 16,913. 

Manufactured goods under Act 1864, § 90, 
means goods the manufacture of which is com- 
pleted, so that the goods are in a condition to 
be sold. — United States v. Quantity of Tobacco, 
Case No. 16,105. 

Under Act July 13, 1866, § 9, a tobacco manu- 
facturer is required to keep a book showing the 
goods manufactured as well as those sold. — Unit- 
ed States V. Quantity of Tobacco, Case No. 16,- 
105. 

Liability- of the sureties on the bond of a 
manufacturer of tobacco {Act March 3, 1863, 
§ 34) does not cease upon the expiration of his 
license as such manufacturer. — United States 
V. Truesdell, Case No. 16,543. 

The seizure of the goods as forfeited is no de- 
fense to an action upon a tobacco manufactur- 
er's bond to recover the tax. — United States v. 
Barrowcliff, Case No. 14,528. 

Tobacco removed from the manufacturers' 
factory to theii store held not subject to in- 
creased duties under Act July 1, 1864. — Gale v. 
Sauerwein, Case No. 5,191. 

The commissioner of internal revenue may re- 
quire a tobacco manufacturer to give explana- 
tion of the undue consumption of leaf tobacco 
in the manufacture of cigars, and, where the 
manufacturer refuses, may base the amount of 
tax upon the average amount of tobacco used 
hy other manufacturers. — United States v. Ap- 
pel, Case No. 14,462. 

The treaty of July 19, 1866, art. 10, with the 
Cherokee Nation, so far as repugnant to' Act 
July 20, 1868, imposing taxes on manufactured 
tobacco, is thereby abrogated. — ^United States 
V. Tobacco Factory, Case No. 16,528. 

The revenue laws imposing taxes on manu- 
factured tobacco are in force in the Indian coun- 
try. — United States v. Tobacco Factory, Case 
No. 16,528. 

g 58. Cigars. 

A cigar manufacturer must not only return 
the sales of cigars manufactured by him, but 



of those purchased by him and resold. — ^United 
States v. Cohn, Case No. 14,827. 

Where cigars are made in the back part of a 
room and sold in the front part thereof, the 
back part is to be regarded as a manufactory, 
and they cannot be removed to the front part 
without first branding and stamping. — ^United 
States V. Neid, Case No. 15,860. 

§ 59. Sugars. 

Construction of Act July 24, 1813, in relation 
to duties on refined sugars. — United States v, 
Pennington, Case No. 16,026. 

Sugars remaining in the place where they 
were refined when Act June 5, 1794, was re- 
pealed, are not subject to duties. — Coxe v. Pen- 
nington, Case No. 3,311. 

§60. Oils. 

The allowance for leakage in the case of oil 
shipped under a transportation bond is regulated 
by a rule of the treasury department, and the 
courts cannot depart therefrom, though there 
has been a greater actual loss by solar heat or 
the action of the elements. Laws July 13, 
1866, § 94; March 3, 1865, § 61.— United States 
v. Barrows, Case No. 14,529, 

§ 61. Canned goods. 

Under Act July 13, 1866, § 70, a retail or 
other dealer offering canned goods for sale 
after August 1, 1866, was to be deemed the 
manufacturer thereof, and such goods were lia- 
ble to a duty.— Cardinel v. Smith, Case No. 
2,395. 

§ 62. Cotton. 

Cotton captured as prize, and in the custody 
of the marshal under a warrant from the prize 
court is not liable to be proceeded against for 
the internal revenue tax while in his custody. 
—The Victory, Case No, 16,938. 

VI. STAMP TAXES ON SPECIFIC 
OBJECTS. 

See, also, posr, § 69. 

§63. Matches. 

A match box, holding less than 100 matches, 
containing two sliding drawers, Iteld but one 
parcel or package. Rev, St, § 3437.— United 
States T. Goldback, Case No. 15,222. 

§ 64. Docnments. 

- Receipts for goods delivered to a common 
carrier for transportation, being in effect inland 
bills of lading, are not subject to stamp duty 
under the act of 1864.— United States v, Balti- 
more & 0,-R, Co,, Case No, 14,509. 

A power to represent a creditor in bank- 
ruptcy is not subject to stamp duty after 
March, 1867.— In re Myrick, Case No. 10,000. 

A receipt for hogshead staves to be paid at 
a certain price is "a note for the security of 
money," within the stamp act of 1797. — Moore 
V. Gadsby, Case No, 9,762; Neale v. Hill, Id, 
10,068. 

The ticket given by a pawnbroker under the 
California law is "an agreement or contract," 
within section 170, Act 1864.— United States 
V, Smith, Case No. 16,340. 

A stamp is not necessary to an acknowledg- 
ment of having hired a house. — Brown v. Unit- 
ed States, Case No. 2,032. 

A tax deed made by the sheriff and tax col- 
lector does not require a stamp, under Act 
July 13, 1866. — Rouse v. Hampton, Case No, 
12,088. 

A double-stamp duty Jield not incurred on a 
conveyance to the original purchaser through 
an irresponsible middleman. — James v. Blau- 
velt. Case No. 7,180. 

An enhancement of value by stipulated im- 
provements to be made by the purchaser is not 
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to lie considered in fixing the amount of t^e 
stamp.— James v. Blauvelt, Case No. 7,180. 

An instrument reading "due the bearer or 
[naming a payee] §7 in merchandise out of our 
store," and signed in behalf of an employer, 
by his bookkeeper, is a contract reqmring a 
5-cent stamp.— United States v. Learned, Case 
No. 15,580. 

VH. VIOLATIONS OP INTERNAL 
REVEWTJE LAW^S. 

Rights and remedies of informers, * see "For- 
feitures," §§ 15-27; "Penalties," § 4. 

(A) FORFEITURES AND SEIZURES. 
See, also. "Forfeitures." 

§65. Statutory provisions. 

A revenue law authorizing a forfeiture of 
property for violation thereof is not a penal 
statute which is to be construed with strict- 
ness in favor of defendant.— United States v. 
Three Thousand Baskets of Champagne, Case 
No. 16,514. 

Act July 20, 1868, § 44, which declares that 
real property employed in a violation of a rev- 
enue law shall be forfeited therefor, is not un- 
constitutional.— United States V. Distillery m 
West Front Street, Case No. 14,965. 

§ 66. Gromids of f orfeitiire— In general. 

Under Act July 20, 1868, § 96, where the 
statute has attached no punishment to the 
doing or omitting of acts required or forbidden, 
such act or omission, when knowingly or will- 
fully committed, will be punished by the in- 
fliction of the penalty^ and forfeiture provided 
therein.— United States v. Forty-Eight Hun- 
dred Gallons of Spirits, Case No. 15,153; Same 
V. One Thousand Four Hundred and Twelve 
Gallons of Distilled Spirits, Id. 15,960; Same 
V. Ninety-Five Barrels of Distilled Spirits, Id. 
15,889. 

§ 67. ■ Entries in TiodIes, omissions to 

make, or frandnlent or improper 
entries. 

A brewery declared forfeited for fraudulent 
manufacture of ale.— In re Smith, Case No. 
12,980. 

A refusal or neglect to comply with any of 
the requirements of section 57 works a for- 
feiture under section 68. Act June 30, 1864. 
—United States v. Three Hundred and Ninety- 
Six Barrels of Distilled Spirits, Case Nb. 
16,502. 

A distillery is subjected to forfeiture by the 
omission to make such entries in the distiller's 
books as the law requires, or by the making of 
false entries.— United States v. Distillery at 
Petersburg, Case No. 14,961. 

. A rectifier and wholesale liquor dealer, who 
enters upon his books spirits bought by him, 
and the names of the manufacturers or recti- 
fiers marked on the barrels as the names of 
the persons from whom purchased, instead .of 
tlie names of the actual sellers, incurs the for- 
feiture denounced by Act July 13, 1866, § 26. 
—United States v. One Water Cask, Case 
No. 15,966. 

An entry by a brewer, knowingly, on his 
books, in any one' day, of a less quantity of 
beer than that manufactured by him, will sub- 
ject his brewery to forfeiture. Act 1864, §§ 
48-51, amended May 13, 1866.— United States 
v. Brewery Utensils, Case No. 14,641. 

The forfeiture of spirits, etc., provided for 
by Act March 2, 1867, § 25, is also imposed 
as a penalty for violation of Act July 13, 1866, 
§ 31, in the neglect on the part of a distiller 
to make entry and return as required by that 



section.— United States v. Eighteen Barrels 
High Wines, Case No. 15,033. 

An entry was made on the sales books of 
tobacco sold, and a check was taken for the 
amount, but subsequently the manufacturers 
gave their check to the purchaser for the 
same amount, and the tobacco did not pass 
from their possession, but was treated 'and dis- 
posed of as their own. Held, that the tobac- 
co was illegally returned for tax. Act June 
30, 1864, § 94.— United States v. Quantity of 
Tobacco, Cases Nos. 16,105, 16,106. 

The failure or omission to keep books show- 
ing the facts prescribed by the statute (Act 
July 20, 1868, § 19) to render a distiller liable 
must be shown to be with intent to defraud. — 
United States v. Thirty-Five Barrels of High 
Wines, Case No. 16,460. 

§68. Failure to produce books. 

A failure to produce tiie books of claimant 
after an order duly served, where unexplained, 
will entitle the United States to a forfeiture.- 
United States v. -Four Hundred and Sixty-Nine 
Barrels of Spirits, Case No. 15,148; Same v. 
Distillery at Petersburg, Id. 14,961. 

§ 69. — Failure to stamp or cancel 

The expression "in fraud of the internal rev- 
enue laws," means "in violation" of such laws. 
Act July 30, 1864, § 48, amended by Act July 13, 
1866, § 9.— In re Quantity of Tobacco, Case No. 
11,500. 

Unstamped packages of tobacco and cigarettes, 
found in a tobacco store, are forfeited under Act 
July 20, 1868, § 70.— In re Quantity of Tobacco, 
Case No. 11,500. 

A rectifier "knowingly and willfully" neglects 
to comply with the law where it was his will, 
freely exercised, that stamps should not be can- 
celed when barrels were emptied on his premises; 
and all distilled spirits owned by him are forfeit- 
ed for such neglect. Act July 20, 1868, §§ 43, 
96.— In re Quantity of Distilled Spirits, Case No. 
11,495. 

Spirits are not liable to seizure because the 
barrels were emptied before the stamps were ob- 
literated, where a derk was in the act of obliter- 
ating them when they were seized. — ^United 
States v. Ten Barrels and Three Kegs, Case No. 
16,444. 

The procuring of a false certificate to be made 
by a gauger, as to the emptying of spirits to be 
rectified and the destruction of the stamps, will 
forfeit the spirits, though the fraud was not suc- 
cessfully carried out.— Thacher v. United States, 
Case No. 13,851. 

The forfeiture by section 57 (Act July 20, 
1868) is general, and that section imposes a 
penalty for a violation of section 25 in case the 
unstamped packages contain more than five gal- 
lons.— United States V. Ninety-Five Barrels of 
Distilled -Spirits, Case No. 15,890. 

Omissions of a wholesale dealer to stamp or 
mark packages containing more than five gal- 
lons are not within the penalty prescribed in sec- 
tion 96. Act July 20, 1868.— United States v. 
Thirty-Four Barrel^ of Distilled Spirits, Case No. 
16,461. 



§70. 



after 



— Maintaining business 
notice of suspension. 

Act March 31, 1868, § 5, in declaring that, a 
distiller shall forfeit the distillery and distillery 
apparatus used by him, means "shall subject to 
forfeiture."- United States v. Distillery at 
Spring VaUey, Case No. 14,963. 

§ 71. — Failure to pay special tax. 

Wine and distilled spirits owned by a whole- 
sale liquor dealer are not forfeited by reason of 
his not having paid the special tax, under Act 
July 20, 1868, § 44.— In re Two Thousand Bot- 
tles of liquors, Case No. 14,302. 
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An intent to defraud forms no part of the 
offense of the omission to pay the special 'tax 
imposed by Act June 20, 1868, § 44.— United 
States V. Rectifying Establishment, Case No. 
16,131. 

Under Act July, 1866, § 9, it is a necessary 
element of the fraud specified that there should 
be an intent to defraud by evading the payment of 
the tax or duty imposed lay law. — United States 
V. Two Hundred and Fifty-Six Barrels of Beer, 
Case No. 16,579. 

§ 72. Fraudtilent removal or sale of 

goods. 

Under Act July 13, 18G6, a removal by a dis- 
tiller of spirits from the place of distillation to 
a bonded warehouse is a legal act. — United 
States V. One Hundred Barrels of Spirits, Case 
No. 15,948. 

Spirits once removed from the distiller's bond- 
ed warehouse to a general bonded warehouse 
cannot be again removed to another bonded 
warehouse. — United States v. Five Hundred and 
Eight Barrels of Spirits, Case No. 15,114, 

The removal of spirits by a distiller before they 
have been officially inspected, gauged, and 
proved is a cause of forfeiture, otherwise as to 
a removal before payment of duties. — United 
States V. Three Hundred and Ninety-Six Bar- 
rels of Distilled Spirits, Case No. 16,502. 

A removal of brandy from a distillery without 
having cut or burned on the barrels the name of 
the distiller, the name of the district, or serial 
numbex's, is not illegal, if all other requirements 
of the statute have been complied with. — ^United 
States V. Thirty-Seven Barrels of Apple Brandy, 
Case No. 16,466. 

Ooods found in the possession of a person for 
the purpose of being sold or removed in fraud 
of the law are subject to forfeiture under Act 
June 30, 1864, § 48, as amended July 13, 1866, 
though there has not been a completed sale or re- 
moval thereof. — United States v. Quantity of 
Tobacco, Case No. 16,106. 

The forfeiture of the raw materials is not 
made dependent on their being seized in the 
possession of the person in whose possession for- 
feitable taxable articles are found. — ^United 
States V. Quantity of Tobacco, Case No. 16,106. 

Cosmetics not manufactured in the warehouses 
prescribed by Acts June 30, 1864, § 168, and 
March 3, 1873, § 28, are liable to forfeiture for 
being removed without affixing stamps, although 
intended for exportation. — United States v. Two 
Hundred and Thirty-Six Dozen Boxes of Cos- 
metics, Case No. 16,584. 

Goods removed from a bonded warehouse by 
consent of the collector, obtained by fraud, are 
subject to forfeiture. — United States v. Two 
Hundred and Seventy-Eight Barrels of Distilled 
Spirits, Case No. 16,580. 

§ 73. — — Permitting use o£ property for 
fraudulent purpose. 

Knowledge by the owner of a distillery that 
his lessees are using the same for the fraudulent 
manufacture of liquors, and evading payment of 
taxes thereon, is sufficient to warrant a forfei- 
ture of the property. — ^United States v. Blair, 
Case No. 14,607. 

Knowledge that the ingress or egress over the 
premises was to or from a distillery is necessary 
to subject it to forfeiture for having suffered its 
use for ingress or egress to or from an illicit 
distillery. Rev. St. § 3281.— Gregory t. United 
States, Case No. 5,803. 

§ 74. Defenses. 

A distiller does not "omit, neglect, or refuse to 
do, or cause to be done" anything which the 
law does not require him, but some other person, 
to do. Act July 20, 1868, § 96.— United States 
V, Thirty-Seven Barrels of Apple Brandy, Case 
No. 16,466. 



And the failure of the inspector to mark on 
the barrels the quantity in proof as required by 
Act June 30, 1864, § 59, is not a cause of for- 
feiture. — United States v. Three Hundred and 
Ninety-Six Barrels of Distilled Spirits, Case No. 
16,502. 

False brands placed upon tobacco caddies by 
a revenue officer without any complicity in the 
fraud by claimant is no ground of forfeitm-e. — 
United States v. Eight Hundred Caddies of 
Tobacco, Case No. 15,036. 

Permission from the commissioner of internal 
revenue will not justify an unlawful act. — United 
States V. 'Four Thousand One Hundred and 
Seventy-Five Cigars, Case No. 15,154. 

The connivance of the government storekeeper 
in the frauds committed by the person who runs 
the distillery will not operate to destroy the 
forfeiture resulting from the acts of such person. 
—United States v. Distillery at Spring Valley, 
Case No. 14,962. 

The fact that a person has, in good faith, made 
advances upon distilled spirits, is no defense to 
an action for their forfeiture. — ^Boyd v. United 
States, Case No. 1,749. 

A suit in another court on the distiller's bond, 
commenced before an information for forfeiture 
under Act June 30, 1864, § 68, or before seizure 
of the property, does not bar or abate the for- 
feiture proceeding.— United States v. Three Hun- 
dred and Ninety-Six Barrels of Distilled Spirits, 
Case No. 16,502. 

§ 75. Admissions and ofEer to compro- 
mise. 

The volunteering of information by the owner 
after knowledge that his violations of law had 
been discovered will not save a forfeiture. — ^Unit- 
ed States V. Three Hundred and Ninety-Six 
Barrels of Distilled Spurits, Case No. 16,503, 

§76. "Wlien forfeiture takes effect. 

In the absence of any express declaration that 
the forfeiture shall be instantaneous upon the 
commission of the forbidden acts, the forfeiture 
relates only to the time of seizure.— United 
States V, Three Hundred and Ninetv-Six Barrels 
of Distilled Spirits, Case No. 16,503. 

Under Rev. St. § 3281, the forfeiture does not 
operate when the statute is violated, but only at 
the time of seizure, — United States t. Feigel- 
stock. Case No. 15,084. 

§ 77. Property forfeited— Property sub- 
ject to tax. 

Only the spirits owned by the distiller, rectifi- 
er, or wholesale liquor dealer, or those in which 
he has an interest as owner at the time of the 
discovery of his offense, are forfeited by section 
96. Act July 20, 1868.— United States v. Two 
Hundred Barrels of Whiskey, Case No. 16.585; 
Same v. Thirty-Seven Barrels of Apple Brandy, 
Id. 16,466. 

The forfeiture denounced by Act July 13, 1866. 
applies only to spirits in the possession of the 
offender at the time of the act or neglect causing 
forfeiture.— United States y. One Water Cask, 
Case No. 15,966. 

Spirits manufactured by the distiller, and still 
owned by him, are liable to forfeiture wherever 
they may be found in the United States.— Unit- 
ed States V. Three Hundred and Ninetv-Six 
Barrels of Distilled Spirits, Case No. 16,502. 

The term "distilled spirits" (Rev. St. §§ 3289, 
3299) includes all spirits which have been dis- 
tilled, whether they have been subsequently rec- 
tified or not,— Boyd v. United States, Case No. 
1,749. 

The forfeiture for an illicit sale of beer applies 
to all beer found in claimant's possession, — tJnit- 
ed States v. Two Hundred and Fifty-Six Bar- 
rels of Beer, Case No. 16,579. 

The knowing and willful omission, neglect, or 
refusal of the wholesale liquor dealer to cause 
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packages of distilled spirits to be gauged, in- 
spected, and stamped (Act July 20^ 1868, § 2o) 
will expose all distilled spirits and liquors owned 
"by him to forfeiture under section 96.— United 
"States V. One Hundred and Thirty-Three Casks 
■of Distilled Spirits, Case No, 15,940. 

Though a distillery warehouse is under the 
lock of the inspector, as provided by Act July 
13, 1866, §§ 27-29, the spirits are still iii the 
possession of the owner, within Act July 13, 
1866, § 9.— United States v. Thirty-Sis Barrels 
of High Wines, Case No. 16,468. 

Spirits in bond may be forfeited for aoncompli- 
Ance with the provisions of the internal revenue 
laws.— United States v. Quantity of Distilled 
Spirits, Case No. 16,100. 

The failure of Hie rectifier to cause spirits to be 
jjauged and stamped as required by Act July 
■20, 1868, § 25, is punishable by section 57 and 
not bv section 96.— United States v. Two Hun- 
dred Barrels of Whiskey, Case No. 16,585. 

Where a party, for fraudulent purposes, mixes 
■up goods prohibited by a revenue act with those 
not prohibited, the whole will be f orf eited.— Unit- 
•ed States v. One Hundred and Twenty-Nine 
Packages, Case No. 15,941; Same v. Two Hun- 
<lred and Seventy-Eight Barrels of Distilled 
Spirits, Id. 16,580. 

Where forfeited spkits have been mixed, 
though in good faith, with spirits which have 
paid the tax, so that they can no longer be dis- 
tinguished, the entire amount is forfeited to the 
government- United States v. Fifty-Four Bar- 
rels of Distilled Spirits, Case No. 15,093; Same 
V. Fifty-Six Barrels of Whiskey, Id. 15,095. 

Where spirits fraudulentiy -nithdrawn from a 
warehouse are innocently mixed with others be- 
longing to the claimants, so that they cannot be 
distinguished, the United States are entitled to 
a forfeiture of a fair proportion of the mixture, 
if the spirits would have been subject to forfei- 
ture had thev not been so mixed. — United States 
V. Two Hundred and Seventy-Eight Barrels of 
Distilled Spirits, Case No. 16,580. 

^ 78. — Property used in. mannf acfcnre. 

The forfeiture for an illicit sale of beer, or 
fraudulent intent, applies to all the raw mate- 
rials, fixtures, and appliances of the brewery. — 
United States v. Two Hundred and Fifty-Six 
Barrels of Beer, Case No. 10,579. 

Under Rev, St, § 3453, it is not necessary, in 
order that other personal property found with 
the distilled spirits be forfeited, that raw ma- 
terials-intended to be used in the manufacture 
should be found in the same place. — ^United 
States V. Sixteen Barrels of Distilled Spirits, 
Case No, 16,300. 

All tools, implements, instruments, and per- 
sonal property whatsoever on the distillery 
premises are forfeited under Act July 13, 1866, 
5 9, irrespective of the purpose for which they 
iire used.— United States v. Distillery at Spring 
Valley, Case No. 14,963. CONTRA, see Unit- 
ed States V. Thirty-Three Barrels of Spirits, 
Case No. 16,470, 

A water wheel used for propelling machinery 
in the manufacture of friction matches is not 
personal property liable to forfeiture, under Act 
1864, § 48, amended by Act 1866, c. 184.— Unit- 
ed States V. Friction-Match Machinery, Case 
No. 15,167. 

Machines used in a mill for such purpose are 
implements and instruments, within the mean- 
ing of the act, and are liable to forfeiture. — 
United States v. Friction-Match Machinery, 
Case No. 15,167, 

Pastures, orchards, and vineyards contiguous 
to a distillery, and under the same ownership, 
but in no other way connected therewith, are 
not subject to forfeiture with the distillery as 
a part of the lot or tract of land on which it is 



situated. — ^United States v. Certain Piece of 
Land, Case No. 14,767. 

Having on hand unstamped packages of to- 
bacco for the purpose of being sold without pay- 
ment of tax is good ground for forfeiting the 
entire establishment. — ^In re Quantity of To- 
bacco, Case No. 11,500. 

The finding of an unstamped package of beer 
in the possession of a brewer, who has knowl- 
edge thereof, and does not satisfactorily explain 
it, is ground of forfeiture of all the beer and 
materials of the brewery. — ^United States v. 
Brewery Utensils, Case No. 14,641. 

The intention on the part of those in charge 
of a tobacco store to violate the law in relation 
to the goods that were taxable by not canceling 
the stamps en packages that were sold, as re- 
quired by Act July 20, 1868, § 72, will forfeit 
the whole establishment^fn re Quantity of 
Tobacco, Case No. 11,500. 

Act June 30, 1864, § 68, confers no authority 
for the seizure of a distillery, and the lot on 
which it is situated, or for subjecting such real 
estate to forfeiture. — ^United States v. One Bar- 
rel -of Whiskey, Case No. 15,921. 

Personal property found in buildings in the 
same inclosure with a building in which an il- 
licit distillery is carried on, and in such juxta- 
position to it that the owners thereof could not 
be ignorant of the existence of the still, is sub- 
ject to forfeiture. 13 Stat. 240, § 48.— United 
States V. Quantity of Rags, Case No. 16,103. 

Distilled spirits found on the premises on 
which the business of distilling is carried on, 
being the product of such business, are not 
"personal property used in the business," within 
the meaning of Act July 20, 1868, § 19.— United 
States V. Forty-Eight Hundred Gallons of Spir- 
its, Case No. 15,153. 

Under Act July 13, 1866, § 9, the raw mate- 
rial found, if intended to be used for a fraudu- 
lent purpose, may be seized, and is subject to 
forfeiture, without reference to the place where 
it is found. — United States v. Sixteen Hogsheads 
of Tobacco, Case No. 16,302. 

The fraudulent intent or purpose of the per- 
son in possession of articles seized because 
found in a place where the articles or raw ma- 
terials mentioned in section 48 (Act June 30, 
1864, as amended July 13, 1866, § 9) are found 
does not constitute an element of the ground of 
forfeiture. — United States v. One Still, Case No. 
15,954. 

The forfeiture denounced by section 26 (Act 
July 13, 1866) applies only to the apparatus, 
and articles in the possession of the ofEender at 
the time of the act or neglect whereby forfeit- 
ed, and not to those subsequentiy acquired, and 
found in his possession. — United States v.* One 
Water Cask, Case No. 15,966. 

§ 79. ^-^ Riglits of tlurd persons. * 

The intention of congress must be manifest 
and unmistakable to justify the courts in con- 
struing a law imposing a forfeiture as extendinsr 
to property which, before seizure, had been sold 
to an innocent purchaser. — United States v. 
One Hundred Barrels of Spirits, Case No. 15,- 
948. 

A bona fide purchaser for value, prior to 
seizure, is protected. — ^United- States v. Three 
Hundred and Ninety-Six Barrels of Distilled 
Spirits, Case No. 16,504; Same v. Three Hun- 
dred and Seventy-Two Pipes of D"stilled Spir- 
its, Id. 16,505; Same v. Sixty-Four Barrels 
Distilled Spirits, Id. 16,306. 

The forfeiture declared by Act June 30, 1864, 
§ 68, extends only to specific property belon-ring 
to the distiller, and bona fide purchasers from 
him are protected. — United States v. Three Hun- 
dred and Ninety-Six Barrels of Distilled Spirits, 
Case No. 16,503. But see United States v. 
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Porty-Sis Cagks of California Grape Brandy, 
Case No. 15,135. 

Where the tax has been paid, and the barrels 
properly marked, branded, and stamped, the 
spirits cannot be seized under Act July 20, 1868, 
§ 44, while in the hands of an innocent pur- 
chaser, for frauds of the distiller. — United 
States V. One Hundred Barrels of High Wines, 
Case No. 15,947. 

Tobacco may be forfeited for fraud perpetrat- 
ed by the manufacturer, even in the possession 
of a purchaser without knowledge of the fraxid. 
Act July, 1S66, § 9.— United States v. Eight 
Hundred Caddies of Tobacco, Case No. 15,036. 

Distilled spirits, purchased in good faith, -while 
in a bonded warehouse of the United States, 
upon which the purchaser paid the taxes, can- 
not be afterwards seized and condemned as for- 
feited for the failure of the distiller to keep 
proper books and to make proper reports. Acts 
July 13, 1866, and March 2, 1867.— United 
States T. One Hundred Barrels of Spirits, Case 
No. 15,948. 

A lienor prior to seizure is protected.— United 
States V. Three Hundred and Ninety-Six Bar- 
rels of Distilled Spirits, Case No. 16,504; Same 
V. Three Hundred and Seventy-Two Pipes of 
Distilled Spirits, Id. 16,505. 

A factor's Hon is not protected against for- 
feiture unless it appear that his demand re- 
quires for his protection an enforcement of his 
lien against the specific property seized. — United 
States V. Three Hundred and Ninety-Six Bar- 
rels of Distilled Spirits, Case No. 16,504. 

A forfeiture for a violation of the law ex- 
tends to the interest of the mortgagee.— All the 
Distilled Spirits, etc., Found at the Distillery of 
England v. Evans, Case No. 3,923; United 
States v. Twenty Barrels of Distilled Spirits, 
Id. 16,558; Same v. Seven Barrels Distilled 
Oil, Id. 16,253. 

Such forfeiture extends to the interest of the 
mortgagee, although he is iguortuii oi lue irauu. 
—United States v. Twenty Barrels of Distilled 
Spirits, Case No. 16,558; Same v. Seven Bar- 
rels of Distilled Oil, Id. 16,253. 

All tools, implements, instruments, and per- 
sonal property on tlie premises are forfeited un- 
der Act July 13, 1866, irrespective of the own- 
ership. — United States v. Distillery at Spring 
VaUey, Case No. 14,963. 

Under Rev. St. § 3281, the property is for- 
feited irrespective of question of ownership. — 
United States v. Distillery at Spring Valley, 
Case No. 14,963; Same v. One Copper Still, 
Id. 15.928. 

And knowledge of the owner of its unlawful 
use.— United States v. One Copper Still, Case 
No. 15,928. 

The knowledge or intent of the owner of a 
conveyance used in transporting goods subject 
to a tax, that they are being removed contrary 
to law, is not necessary to subject the convey- 
ance to forfeiture under Act 1866, § 14.— United 
States T. Two Horses, Case No. 16,578. 

Under Acts June 30, 1864, § 48; July 13, 
1866, § 9; March 31, 1868, § 5; July 20, 1868, 
§§ 19, 22, 44; June 6, 1872, § 12,— no proof is 
required of the actual complicity of the owner 
of Uxe property to be forfeited in the fraud or 
other thing which causes the forfeiture. — ^United 
States V. Distillery at Spring Valley, Case No. 
14,963. 

§ 80. Seizure. 

The adoption by the government of a seizure 
under the internal revenue laws cures any de- 
fect in the competency to seize of the person 
who made the seizure. — ^United States v. Five 
Hundred aud Eight Barrels of Distilled Spirits, 
Cases Nos. 15,113, 15,114. 



On a libel to forfeit goods for alleged viola- 
tion of the revenue laws, where the goods had 
been seized by, and were in the possession of, a 
collector of customs, the marshal will be re- 
quired to attach the property by leaving a copy 
of the monition with the collector, and a notice 
requiring him to retain the property until the 
further order of the court. — United States v. 
One Case of Silk, Case No. 15,925. 

Under Act July 13, 1866, replevin does not 
lie for property of plaintifE seized under a war- 
rant by a collector of internal revenue as the- 
property of another. — ^Treat v. Staples, Case No. 
14,162. 

§ 81. Release of property on bond. 

Distillery property seized for violation of the 
revenue laws will not be released on bond where 
no profit would be derived by its owner from its 
lawful use. — United States v. Two Tons of 
Coal, Case No. 16,590. 

The district court has power to discharge up- 
on bail property in custody .in cases of seizure 
under Act June 30, 1864, §§ 48, 50.— United 
States V. Three Hundred Barrels of Whiskey .^ 
Case No. 16,510. But see United States v. 
Sixty-Nine Barrels of Rum, Case No. 16,307. 

Property seized for forfeiture may be deliv- 
ered to the claimant on his giving stipulations 
for its appraised value, less the amount of tax 
due on it, and paying the latter amount intt> 
court. — United States v. Lot of Leaf Tobacco. " 
Case No. 15,627. 

Property so released may be sold by the own- 
er, bona fide, so as to give a good title to tlu* 
purchaser; but, except where it will interfere* 
with subsequently acquired rights of third pi>r- 
sons, the court may reseize the property, and 
order it sold. — ^United States v. Mackoy, Cast^ 
No. 15,696. 

A claim for delivery, on bond, of goods seizeiT 
for forfeiture, for violation of the internal reve- 
nue laws, is one for a favor, and terms may 
be imposed. — ^United States v. Lot of Leaf To- 
bacco, Case No. 15,627. 

Distillery property libeled for alleged viola- 
tion of the revenue laws will not be bonded 
where there is reasonable ground to believe on 
the evidence that the law has been violated. — 
In re Quantity of Distilled Spirits, Case No. 
11,493. 

On such application the government need not 
furnish the details of its evidence further than 
is necessary to show reasonable and probable- 
ground to sustain the prosecution.— In re Quan- 
tity of Distilled Spirits, Case No. 11,493: 

Where property is seized for taxes due from 
a distiller, its subsequent release on bond does 
not divest jurisdiction to go on with the con- 
demnation proceedings. — United States v. Mac- 
koy, Case No. 15,696. 

The notice required to be given to persons- 
executing a bond for the return of property 
seized is that prescribed by Rev. St. § 3459, and 
not the previous rules of the court, — United 
States V. Seventeen Empty Barrels, Case No- 
16,255. 

It is no defense to a surety in a stipulation 
for property seized that on appeals by the claim- 
ant bonds were taken without surety, with tiie- 
approval of the district attorney, and that gov- 
ernment bonds had been given as further se- 
curity, which had been stolen. — ^United State* 
V. Quantity of Manufactured Tobacco, Case- 
No. 16,102. 

§ 82. Jniirisdiction. 

The circuit courts have jiirisdiction in suits 
in rem for forfeitures arising under the internal 
revenue laws. — United States v. Five Hundred 
and Eight Barrels of Distilled Spirits, Case No. 
15,113; Same v. Seven Barrels Distilled Oil.. 
Id. 16,253. 
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Jurisdiction to proceed by information for the 
condemnation of property forfeited under the 
revenue laws depends upon the possession of the 
property, actual or constructive. — ^United States 
V. Ninety-Two Barrels of Rectified Spirits, Case 
No. 15,892. 

§83. Pleading. 

An information under Rev. St. § 3453, is 
sufficient if it follow the language of the stat- 
ute, and without an express averment that the 
taxes' were not paid.— United States v. Seven- 
teen Empty Barrels, Case No. 16,255; Same v. 
Sixteen Hogsheads of Tobacco, Id. 16,302: 

An information of forfeiture must aver that 
the property sought to be adjudged forfeited 
was used in the illicit distillation charged, or 
was the product of such distillation,— United 
States V. One Distillery, Case No. 15,929. 

A description of property claimed as forfeited 
as "all the boilers, stills, and other vessels used 
in the distillation of spirits, and all the distilled 
spirits— being about twelve barrels— now in the 
distillery owned by "W.," is not sufficiently 
specific— United States v. One Distillery, Case 
No. 15.929. 

An information for a forfeiture of liquor may 
properly contain distinct articulations.— United 
States V. Three Hundred and Ninety-Six Bar- 
rels of Distilled Spirits, Case No. 16,502. 

Such information should contain the formal 
<'onelusion prescribed by the rules of the su- 
preme court, "contrary to the form of the stat- 
ute," etc.— United States v. Three Hundred and 
Ninety-Six Barrels of Distilled Spirits, Case No. 
16,502, 

An information for a forfeiture under Act 
June 30, 1S64, § 68, does not embrace the causes 
mentioned in section 48.— United States v. 
Three Hundred and Ninety-Six Barrels of Dis- 
tilled Spirits, Case No. 16,502. 

The original information may be amended 
after 20 days by adding new articles containing 
additional causes of forfeiture.— United States 
V. Three Hundred and Ninetv-Six Barrels of 
Distilled Spirits, Case No. 16,502. 

In an information of forfeiture for neglect to 
make the entries required by Act July 20. 1868, 
§ 45, it is not necessary to aver the time the 
Jiquors were received or sent out, or from whom 
received, or to whom sent.— United States v. 
Rectifying Establishment, Case No. 16,131. 

An information upon Act 1864, § 48, as 
amended by Act 1866, § 9, may be amended on 
the trial by adding a count on section 44 of the 
latter act.— United States v. Whiskey, Case No. 

A libel of information against a vessel, to 
procure her forfeiture for a violation of the reve- 
nue laws, must aver that she has been seized 
for the offense, and that the seizure still sub- 
sists.— The Washington, Case No. 17,221. 

Where a forfeiture of tobacco is claimed in 
two distinct charges based on separate provi- 
sions of law, the district attorney will not be 
required to elect between them. — United States 
V. Eight Hundred Caddies of Tobacco, Case No, 
15,036. 

The information should aver the fact that the 
tools, implements, and other personal property 
were found in the place or building or within 
the yard or inclosure where they were intended 
to be used.— United States v. Sixteen Hogs- 
heads of Tobacco, Case No. 16,302. 

Under the supreme court rules, general de- 
nials or issues are permissible in informations 
on the exchequer side of the court in cases un- 
der the internal revenue act.— United States v. 
Three Hundred and Ninety-Six Barrels of Dis- 
tilled Spirits, Case No. 16,503. 

On an information to enforce a forfeiture the 
statute of limitations is available as a defense 
Fed.Cas.Dis.-^S 
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under a plea of the general issue,— Unite<l States 
V. Six Fermenting Tubs, Case No. 16,290. 

Causes of forfeiture may be inquired into at 
the trial which had not come to the collector at 
the time he seized the property; but causes 
omitted from the pleading should be set out by 
amendment,— United States v. Three Hundred 
and Ninety-Sis Barrels of Distilled Spuits, Case 
No. 16,503. 

An information of forfeiture for violation of 
Act July 20, 1868, § 44, need not aver that the 
special tax was assessed, or that payment was 
demanded and refused, or neglected to be paid, 
but only that the business was carried on with- 
out payment of such tax.— United States v. 
Rectift^ing Establishment, Case No. 16,131, 

§ 84, Evidence — ^Presumptions and "biir- 
den of proof. 

Claimant has the burden of showing a com- 
pliance with Act July 13, 1866, § 31, where 
slight evidence is given showing a failure to 
comply therewith.— United States v. Eighteen 
Barrels High Wines, Case No, 15,033. 

Where spirits are found upon a rectifier's 
premises, and no proof is given that the tax 
has been paid, it may be assumed as a matter 
of law and fact that the tax had not been paid. 
—In re Quantity of Distilled Spirits, Case No. 
11,494. 

Under an information on a seizure of distilled 
spirits under section 45, Act July 13, 1866, 
claimant has the burden of showing that the 
spirits had been lawfully removed, and that the" 
taxes had been paid.— United States v. Eight 
Casks of Whiskey, Case No. 15,030; Same v. 
Five Hundred and Eight Barrels of Distilled 
Spirits, Id. 15,113; Same v. Five Hundred and 
Eight Barrels of Spirits, Id. 15,114. 

Where rectified spirits are seized while in 
process of sale by a rectifier as free of tax, 
a claimant has the burden to show that the tax 
has been paid. Act July 13, 1866, § 45.— Unit- 
ed States V. Six Barrels of Distilled Spirits, 
Case No, 16,294. 

The fact that barrels containing spirits pur- 
chased in the open market bear all the brands 
indicating payment of the taxes does not create 
a presumption that such taxes have been paid. 
—United States v, Seventy-Eight Barrels, Case 
No. 16,257. 

The burden is on the claimant to show that 
the situation of the property is consistent with 
his entire innocence of complicity with the of- 
fenses for which such articles or raw mate- 
rials were seized.— United States v. One Still. 
Case No. 15,954. 

Section 45 (14 Stat 163) is not rendered un- 
constitutional by the provision which requires 
affirmative proof on the part of the claimant 
of the payment of the taxes due on the spirits 
seized.— United. States v. Seventy-Eight Bar- 
rels, Case No. .16,257. 

The act which casts upon claimant the bur- 
den of proving that the distiller's tax has been 
paid, lidd nof repealed by Act July, 1868, as to 
prior seizures.— Twenty-fciix "Barrels and Seven- 
teen Tierces of Distilled Spirits, Case No. 14,- 
283. 

§85. Admissibility. 

Previous fraudulent intent and previous fraud- 
ulent acts are admissible to show a fraudulent 
intent in a subsequent transaction. — United 
States V. Quantity of Tobacco, Cases Nos. 16,- 
105, 16,106. 

The fact that one or more of the sureties on 
a bond were worthless at the time of its execu- 
tion, to the knowledge of the principal, is ma- 
terial evidence on the question of the fraudu- 
lent intention of the parties.— United States v. 
Three Hundred and Eight Caddies of Tobacco^ 
Case No. 16,501. 
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Distillery books seized by a revenue collector 
iiuder order of the department may be used as 
evidence on the trial of a libel for forfeiture 
filed against the distillery.— United States v. 
Distillery at Petersburg, Case No. 14,961. 

The fact that nearly all of the same property 
had been seized a month previously as forfeit- 
ed for like fraudulent practices, and that a suit 
to enforce such forfeiture was pending and at 
issue, is immaterial.— United States v. Thirty- 
Six Barrels of High Wines, Case No. 16,469. 

Evidence of false returns of spirits made and 
materials used by claimants, through each of 
several preceding months, is admissible to shovr 
an intent to defraud as to goods seized on Oc- 
tober 30th. Act July 13, 1866, § 9.— United 
States v. Thirty-Six Barrels of High Wines, 
Case No. 16,469. 

§ 86. Weight and suflcieiioy. 

Proof by claimant that proper brands were 
upon the barrels is insufficient. He must show 
that lie tax has been paid, where such payment 
is a prerequisite to the removal. — ^United States 
V. Eight Casks of Whiskey, Case No. 15,080. 

Proof that tubs were so placed in a distillery 
that tliey could be used contrary to the law is 
not sufficient to warrant a finding that they have 
been so used.— United States v. Forty-Eight 
Hundred Gallons of Spirits, Case No. 15,153. 

The fact that spirits are properly branded by 
the government inspectors is not evidence that 
the taxes on them have been paid. — Quantity of 
Distilled Spirits, Case No. 11,494. 

The fact that spirits are purchased for less 
than the amount of the tax upon them is suffi- 
cient, in the absence of explanatory circumstan- 
ces, to show that the purchaser could not have 
believed that the tax was paid. — Quantity of 
Distilled Spirits, Case No. 11,494. 

A permit of a collector to transport spirits 
from a distillery warehouse to a general bonded 
warehouse is not evidence of a compliance with 
the prerequisites to a removal of the spirits re- 
quired by sections 38, 40, Act July 13, 1866.— 
United States v. Five Hundred and Eight Bar- 
rels of Distilled Spirits, Case No. 15,113. 

§87. Verdict. 

In a suit to forfeit manufactured tobacco, 
raw materials, and certain tools, the words 
"condemning the goods," in a verdict "in favor 
of the United States," may be rejected as sur- 
plusage.—United States v. Quantity of Tobacco, 
Case No. 16,106a. 

Where an information of forfeiture in dif- 
ferent counts avers several frauds under dif- 
ferent sections of the statute, a verdict of for- 
feiture will be sustained if any one count is 
good.— United States v. One Distillery, Case 
No. 15.930. 

A verdict for defendant in a suit to forfeit 
goods for violation of the internal revenue laws 
will not be set aside as against the evidence, 
though as to a small part of the goods the court 
entertains no doubt that upon the evidence the 
verdict is wrong. — United States v: One Hun- 
dred and Seventeen Packages of Plug Tobacco, 
Case No. 15,936. 

Where property seized as forfeited before in- 
formation filed is bonded as for a seizure made 
under Act July 13, 1866, § 9, a verdict of con- 
demnation on a count based upon section 26 
cannot be sustained.— United States v. Ninety- 
Two Barrels of Rectified Spirits, Case No. 15,- 
892. 

The difficulty is not remedied by the fact 
that after the information was filed the prop- 
erty was reseized, and then taken possession 
of by the marshal on a monition founded on the 
information, and then rebonded by its owner. — 
United States v. Ninety-Two Barrels of Rec- 
tified Spirits, Case No, 15,892. 



§ 88. Sale of forfeited property and dis- 
tribution of proceeds. 

Money paid into the district court, on the 
sale, in condemnation proceedings, of a dis- 
tillery, cannot, while the proceedings are pend- 
ing, be withdrawn, or their distribution directed, 
by the circuit court, on an original bill.— United 
States T. Mackoy, Case No. 15,696. 

A sale passes to the purchaser all the interest 
of the United States, and they are estopped to 
set up against him any lien known when the 
sale was ordered. — ^United States v. Mackoy, 
Case No- 15,696. 

§ 89. Jndg:nient or decree. 

A decree by default against spirits seized while 
being removed on a truck is not conclusive 
against the o\%-ner of the tr"ck and horses where 
he interposes a defense to the libel that the 
spirits were being removed with intent to de- 
fraud the revenue.— United States v. Two 
Horses, Case No. 16.578. 

Proceedings for a forfeittu:e under the internal 
revenue laws are governed by the practice of the 
courts of common law, and the court has no pow- 
er to open a judgment after the expiration of the 
term at whidi it was entered. — ^United States v. 
Twenty Packages of Distilled Spirits, Case No. 
16,569. 

§90. Costs. 

Claimants contesting a forfeiture under Act 
1864, § 48, are subject to costs on a judgment 
of forfeiture.^United States v. Seven Barrels 
Distilled Oil, Case No. 16,253a. 

Where the value of the property forfeited 
under the internal revenue laws is less than 
$250, the government's share is to be applied 
to the costs of the prosecution. Act March 2, 
1799, § 91.— In re One Large Water Tub, Case 
No. 10,532. 

In suits brought to enforce forfeitures, the 
clerk is entitled to tax 1 per cent, on the pro- 
ceeds (Act Feb. 26, 1853, § 1), and the district 
attorney 2 per cent. (Act March 3, 1863, § 11), 
notwithstanding the repeal by Act June 22, 
1874, § 2, in relation to payments of commis- 
sions, etc., to federal officers. — United States v. 
One Horse, Case No. 15,932. 

(B) PENALTIES. 

§ 91. Penalties imposed. 

The imposition of an addition of 100 per cent, 
as a penalty for the return of a false or fraudu- 
lent valuation is constitutional. — Doll v. Evans, 
Case No. 3,969. 

Only one penalty is recoverable for all fail- 
ures to make returns for taxation under Acts 
June 30, 1864, and July 13, 1866, prior to the 
commencement of a suit. — United States v. Erie 
Ry. Co., Case No. 15,056; Same v. New York 
Guaranty &, Indemnity Co., Case No. 15,872. 

The penalty of $300 (Act July 13, 1866, % 49) 
is imposed, not for the omission to make tin- 
proper entries, but for the failure to keep any 
books at all.— United States v. Obermeyer, Case 
No. 15,907. 

A person who keeps leaf tobacco for sale is 
a dealer, and a single sale is sufficient to fix 
his character as such, and to render him liable 
for the penalty of §500 for failure to keep a 
book, and make returns of purchases and sales. 
Act July 20, 1868, § 76.— United States v. 
Damiani, Case No. 14,915. 

National banks are liable to a penalty for 
failing to make return of dividends declared, 
etc., during the period between July 1 and De- 
cember 30, 1870. Act July 14, 1870.— United 
States v. State Nat. Bank, Case No. 16,381. 

The penalty of 100 per cent, on reassessment 
for fraudulent omissions from the return to the 
assessor (Act March 2, 1867) is not collectible 
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if a sum not legally taxed is included in the re- 
assessment.— Michigan Cent. R. Co. v. Slack, 
Case No. 9,527. 

The assessor himself must find a false and 
fraudulent omission wherehy the penalty was 
incurred. Merely adding the penalty, by order 
of his superior officer, is illegal. — Michigan Cent. 
R. Co. Y. Slack, Case No. 9,527. 

"Wholesale liquor dealers who received 15 bar- 
rels of spirits, and entered only 6 on their books, 
intending to retail the remaining 9, are liable 
for the penalty of $100, under Rev. St. § 3318. 
— United States v. Malone, Case No. 15,713. 

A distiller is justified in relying upon the^ act 
of the assessor in passing upon the bond given 
for excise duty (Act July 20, 1868, § 7), and 
is not liable for the penalty because the prelim- 
inaries have not been complied with.— United 
States v. Thirty-Five Barrels of High Wines, 
-Case No. 16,460. 

The payment of the tax prescribed in Act July 
20, 1868, § 59, is not a condition precedent to 
commencing business, and th^ penalty is not in- 
curred until after assessment, demand, and re- 
fusal.— United States V. Thirty-Five Barrels 
of High Wines, Case No. 16,460. 

A penalty of §300 is provided for every vio- 
lation of Act March 3, 1865, § 91.— United States 
V. Thomasson, Case No. 16,478. 

A forfeiture under Act June 30, 1864, § 68, 
and the penalty of §500 therein prescribed, are 
independent of any other penalties named, and 
are cumulative. — United States v. Three Hun- 
dred and Ninety-Six Barrels of Distilled Spirits, 
Case No. 16,502. 

The penalty imposed for a violation of sec- 
tion 48, 'Act June 30, 1864, must at least equal 
double the amount of duties sought to be 
evaded, and in no case must it be less than 
5500.— United States v. Smock, Case No. 16,- 
348. 

Defendant is liable where he fraudulently 
concerted with the distiller and others to market 
the spirits without payment of the tax.— United 
States V. Grotenkemper, Case No. 15,267. 

A distiller who failed to arrange his distillery 
apparatus, as prescribed by section 16, Act July 
20, 1868, has no authority to manufacture spir- 
its, and is subject to the penalty prescribed by 
section 96; - and this whether he intended to 
defraud the revenue or not — United States v. 
McKim, Case No. 15,693. 

A rectifier purchasing, from one authorized as 
& distiller only, over 20 gallons of spirits, not 
of the seller's own manufacture, is liable to the 
penaltj' prescribed by Rev. St. § 3319.— New 
York Rectifying Co. v. United States, Case No. 
10,214. 

A retail liquor dealer who receives more than 
■20 gallons of spirits from any person other 
than one authorized to sell such spirits, for 
storage only, and not for sale, does not incur 
the penalty. Act July 20, 1868, § 46.— United 
States V. Fridenberg, Case No. 15,168. " 

Goods are sold "in the original and unbroken 
package" (Act July 13, 1866) although the pack- 
age is open for inspection, if closed again before 
delivery without the contents being changed. — 
United States v. Fox, Case No. 15,155. 

^ 92. Eno-nrledge or intent as element 
of liability. 

Under Act July 13, 1866, § 9, an intent to 
evade the payment of the tax must be shbwn. — 
United States v. Grotenkemper, Case No. 15,- 
267. 

An addition of 100 per cent, is authorized for 
«n untrue return, although the return is not will- 
fully false. Rev. St. § 3176.— German Sav. 
Bank v. Archbold, Case No. 5,364. 

The penalties prescribed in secdon 96, Act 
July 20, 1868, apply to those who knowingly or 



willfully do or omit to do the thing forbidden 
or required, only when there is no specific pen- 
alty imposed by any other section of the act. — 
United States v. One Rectifying Establishment, 
Case No. 15,952; Same v. Rectifying Estab- 
lishment, Id. 16,131. 

Ignorance or carelessness will not excuse the 
neglect of a brewer to keep the prescribed books 
and accounts. Act July 13, 1806, § 49.— United 
States V. Foster, Case No. 15,142. 

A partner is civilly liable for violations of the 
revenue laws by his co-partners, whether he 
knew of or consented to such violations or not. 
— United States v. Thomasson, Clse No. 16,- 
478. 

§93. Persons liable. 

In the case of a partnership, both partners are 
liable where the sale is made by one, or by a 
cierk having authority. — ^United States v. Fene- 
lon, Case No. 15,085. 

Act June 30, 1864, § 169, as re-enacted by 
Act July 13, 1866, refers to section 167, and 
keeps it operative so far as selling is concerned. 
—United States v. Houghton, Case No. 15,396. 

"Selling" and "exposing for sale," as used in 
the statutes relating to stamp duties (Act June 
30, 1864, §§ 167, 169; Act July 13, 1866), are 
treated as different things. — United States v. 
Houghton, Case No. 15,396. 

Though several persons are concerned in resist- 
ing a revenue officer in the execution of his 
duty, the offense, under Act March 23, 1S23, 
c. 58, is severable, and separate penalties are 
recoverable.- United States v. Babson, Case No. 
14,489. 

§ 94. Defenses. 

Conviction, imder Rev. St. § 5440, for con- 
spiring to defraud the United States by the un- 
lawful removal of distilled spirits, without pay- 
ing taxes, bars a subsequent civil suit to re- 
cover the penalty of dpuble the amount of such 
taxes. — ^United States v. McKee, Case No. 15,- 
688. 

§ 95. Actions or proceedings to recover. 

When the punishment prescribed for violation 
of the internal revenue laws is a pecuniary pen- 
alty or fine only, and the act fixes the exact 
amount, an action of debt will lie to recover it. 
—United States v. Ebner, Case No. 15,020. 

Where the law provides that imprisonment 
either may or must be a part of the punishment, 
the prosecution must be by indictment. — ^United 
States v, Ebner, Case No. 15,020. 

An indictment will lie to recover a penalty for 
failure to affix a revenue stamp to a package 
sold, under Act July 13, 1866, § 9.— United 
States V. Abbott, Case No. 14,416; Same v. 
Fenelon, Id. 15,()85. "i „ 

Debt will not lie on Act June 30, 1864, § 73. 
The prosecution must be by indictment. — ^United 
States V. Morin, Case No. 15,810. 

For failure to take out a license to refine pe- 
troleum, both a criminal prosecution and an ac- 
tion qui tam are authorized, and the institution 
of one is no bar to the other. — United States v. 
Trobe, Case No. 16,541. 

Where the amount of the fine is not fixed, but 
left to the discretion of the court, the prosecu- 
tion must be by indictment. — United States v. 
Ebner, Case No. 15,020. 

The words "shall be liable to," etc. (Act July 
13, 1866, § 53), mark the extreme limit of the 
penalty, and leave it discretionary whether the 
whole penalty shall be imposed. — United States 
V. Foster, Case No. 15,142. 

Separate suits will lie to recover the penalty 
of $500, and to enforce a forfeiture for neglect 
to report the use of vessels, etc., in distilling 
liquors. Act July 1, 1862.— United States v. 
Belding, Case No. 14,562. 
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The limitation of 80 days for making a seizure 
and of 20 days thereafter for commencing for- 
feiture proceedings does not apply to the suit to 
recover the penalty.— United States v. Belding, 
Qise No. 14,502. 

An action in personam to recover the forfei- 
ture of !?500 under Act July 1, 1862, § 54, will 
lie, although the seizure provided for therein 
has not taken place.— United States v. Myn- 
derse, Case No. 15,850. 

Sufficiency of complaint in an action against 
a bank for the $1,000 penalty for failing to 
make return of its net earnings, incomes, or 
gains under Act June 30, 1864, § 120, as re-en- 
acted July 14, 1870.— United States v. State 
Nat. Bank, Case No. 16,380. 

Where an article is sold unstamped, the pre- 
sumption is that it never was stamped, hut 
such presumption may te overcome by evidence 
that the stamp had been lost or removed by ac- 
cident or the like.— United States v. Brown, 
Case No. 14,662. 

An action for a penalty for the violation of 
the internal revenue act is a civil action and the 
jury are to find according to the preponderance 
of the evidence.— United States v. Brown, Case 
No. 14,662. 

(C) OFFENSES. 

§ 96. Statut&ry provisions. 

The repealing clause of Act Jan. 11, 1868, did 
not operate to prevent conviction and punish- 
ment for an offense, under Act July 13, 1866, § 
42.— In re Callieot, Case No. 2,323. 

Act March 31, 1868, § 2, which repeals Act 
June 30, 1864, §§ 94, 95, and acts amendatory 
thereof, does not operate to preserve prosecutions 
commenced, but not carried to judgment, before 
the repeal took effect.- United States v. Finlay, 
Case No, 15,099. 

§ 97. "WTiat constitutes an offense. 

The use of an inspector's brand with intent to 
defraud, though without the inspector's knowl- 
edge or connivance, is punishable under Act July 
13, 1866, § 38.- United States v. Devlin, Case 
No. 14,954. 

The manufacture of alcohol in the process of 
making vinegar, though the alcohol is not re- 
leased from its impure state, is within the pro- 
hibition of Act July 20, 1868, § 4.— United States 
v. Prussing, Case No. 16,095. 

A person may be guilty, under Eev. St. § 
3177. of obstructing a revenue officer in entering 
a building, etc., although he does not own the 
building or the articles subject to tax, {j,nd did 
not make, produce, or keep them.— United States 
V. Fears, Case No. 15,080. 

A dealer in tobacco has no right to forcibly 
eject a customs officer from his premises after the 
officer has fulfilled his errand.— United States v. 
Mosely, Case No. 15,823. 

A failure to take out a license as required by 
the internal revenue law is an indictable offense. 
—United States v. Chapel, Case No. 14,781. 

Selling an occasional drink from a bottle, not 
in a barroom, with no intention of defrauding the 
revenues, is not carrying on the business of a 
retail liquor dealer, within Rev. St. § 3242. — 
United States v. Jackson, Case No. 15,455. 

Sales of liauors belonging to a social club, by 
the janitor thereof to the individual members, the 
money being deposited in the treasury of the 
club, makes the janitor a retail liquor dealer, 
and liable to indictment, where the special tax 
is not paid.— United States v. Woods, Case No, 
16,759. 

To convict of retailing liquor without payment 
of the special tax. defendant must be shown to 
have held himself out publicly as following the 
business, as one of his means of livelihood. — 
United States v. Logan, Case No. 15,624. 



A person may be uidicted under Act March 3, 
1865, § 13 (amended July 27, 1866), for engaging 
in the business of a lottery dealer without having 
paid the special tax required by law. — In re Lin- 
dauer. Case No. 8,358. 

A person is not liable for a fine for piu-suing 
the business of a cattle broker without a license, 
unless it appear that he dealt in cattle or hogs, 
as his principal business. — ^United States v. Ken- 
ton, Case No. 15,526. 

A farmer occasionally buying and selling stock 
in connection with his main pursuit is not within 
the statute.— United States v. Kenton, Case No. 
15,526. 

Liability of a peddler for can-ying on business, 
without payment of the special tax after appli- 
cation for a license, where he stopped business- 
before the tax was assessed, and refused to pay 
it.— United States v. Pressy, Case No. 16,086. 

Where a person has complied with section 24, 
Act July 13, 1866, as to giving notice, bond, 
etc., he is not liable to indictment for carrying 
on the business within the 10 days after the 
receipt by the collector of the assessment list 
without having paid the special tax.— United 
States V. Shea, Case No. 16,269. 

Tobacco manufacturers may be indicted for 
making a false and fraudulent return under the 
internal revenue laws. — United States v. Mc- 
Ginuis, Case No. 15,678. 

Where indictments are found under Act June 
30, 1864, both for making false returns (sec- 
tion 15) and for perjury (section 42), the prose- 
cution must elect between them.— United States 
V. Rumsey, Case No. 16,207. 

A false return of income for taxation made- 
with an intent to be acted upon by the govern- 
ment, will subject the party to an indictment, 
though he make a subsequent correct return. — 
United States v. Benz, Case No. 14,576. 

A failure to affix stamps as required by the- 
internal revenue law is an indictable offense. — 
United States v. Chapel, Case No. 14,781. 

Where the owner of unstamped cigars intend- 
ed to sell them if an opportunity offered, he is 
guilty of violating the law in keeping cigars for 
sale not properly stamped, though he intended 
to stamp them before consummating a sale. — 
United States v. Woolheim, Case No. 16,761. 

The failure of employes of a rectifier to efface 
or obliterate stamps at the time of emptying 
spirits will render the rectifier liable to indict- 
ment under Rev. St. § 3324.— United States v. 
Adler, Case No. 14,424. 

The offense of affixing simulated custonisi 
stamps to boxes of cigars (Rev, St g 3397) may 
be committed by affixing to a box of domestic 
cigars a likeness of a customs stamp. — United 
States V. Jacoby, Case No. 15,462. 

It is an offense under Rev. St. § 3279, to 
work in a distillery on which no sign is placed 
and kept as provided therein. — ^United States v. 
Fiynn, Case No. 15,123. 

An indictment for violating Act July 13, 1866,. 
§ 53, prohibiting more than one spigot hole in 
anv package of fermented liquors, held not sus- 
tainable.— United States V. McKechnie, Case 
No. 15,682. 

A brewer who neglects to enter in a book the 
materials purchased for producing fermented 
liquors is liable to the fine of $500, regardless 
of whether he intended to commit a fraud. Act 
July 13, 1866.— United States y. Miller, Case 
No. 15,775. 

A deputy collector who accepts a bond for the 
withdrawal of whisky from a warehouse, know- 
ing that the signatures thereto have been forged, 
is subject to punishment under Act ,Tuly 13, 
1866, § 42.— United States v. Allen, Case No.. 
14,432. 
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A person who carries on business without 
having paid the special tax is not a delinquent 
■of whom mileage may he collected. — ^United 
States T. Highleyman, Case No. 15,361. 

-§ 98. Knowledge or intent as an element 
of liability. 

Intent to defraud the government need not he 
proved to sustain a conviction for selling in- 
toxicating liquor without a license. — United 
States V. Earnhardt, Case No. 14,526, 

On a prosecution for conducting a distillery 
w^ifhout giving the necessary bond or paying the 
tax, ignorance on the part of defendant that 
the bond had not been given or the tax paid is 
no defense. — ^United States v. Dobbs, Case No. 
14,972. 

It is no defense to a prosecution for execut- 
ing and signing a false and fraudulent bond 
that defendant knew nothing of his sureties, but 
hired a man to obtain them, and that they swore 
to all that was required by law.^United States 
T. O'Brien, Case No. 15,909. 

The criminal liability of a brewer for selling 
Taeer and allowing its removal from his brewery 
without affixing the proper stamps is not depend- 
■ent on his actual intent to defraud.— United 
■States V. Torge, Case No. 16,533. 

A criminal intent is not an element of the 
•offense of having in possession tax-paid stamps 
■once used. — ^United States v. Ulrici,^ Case No. 
16,594. 

-§99. Defense. 

A person is not relieved from the consequences 
■of a violation- of law by the neglect of a revenue 
officer to perform a duty required of him by law. 
— ^United States v. Devlin, Case No. 14,953. 

A judgment in an action for the penalty given 
by Rev. St. § 3318, is no bar to a criminal prose- 
■qution for the same offense.— In re Leszynsky, 
Case No. 8,279. 

■§ 100. Iiimitations. 

Act July 13, 1866, is a revenue law, within 
the meaning of Act March 26, 1804, § 3, limit- 
ing prosecutions thereunder to five years. — 
United States v. Wrighc, Case No. 16,770. 

§ 101. Persons liable. 

Whoever aids in the act of illegal distilling 
is to be held responsible under the law, without 
regard to ownership of the still or its product. 
— ^United States v. Carpenter, Case No. 14,727. 

The owner of a distillery who rents the same 
to another knowing that the latter intends to 
use it for distilling whisky, in violation. of law, 
as guilty of aiding and abetting such unlawful 
manufacture.— United States v. Harbison, Case 
No. 15,300. 

A part owner of a still is liable where he has 
knowledge of illicit distilling by his co-owner, 
though he does not share in the product. — 
United States v. Bagwell, Case No. 14,494. 

A person is liable to indictment for running 

a distillery upon which the special tax has not 

been paid, though he acted merely as the agent 

■of another. — United States v. Davis, Case No. 

.14,928. 

An employe having no interest in a distillery 
■or the product as a proprietor or partner, 
though he is paid in such product, is not sub- 
ject to indictment, though he has knowledge 
, that the special tax has not been paid. — ^United 
States v. Cooper, Case No. 14,863; Same v. 
Logan, Id. 15,624. 

Under Act July 13, 1866, § 45> a person can- 
not be convicted as a principal in removing 
spirits, and also as an aider and abettor in the 
same offense. — ^United States v. Blaisdell, Case 
No. 14,608. 

A person who, with unlawful intent, designs 
or directs the removal of spirits on which the 
tax has not been paid, is equally guilty with 



the one who actually carries out the unlawful 
object— United States v. Nunnemacher, Case 
No. 15,902; Same v. Blaisdell, Id. 14,608. 

The punishment imposed for selling unstamp- 
ed cigars (Act July 20, 1868, § 89) is not con- 
fined to importers and manufacturers, though 
they alone are required to pack the cigars and 
affix the stamp.— United States v. Edwards, 
Case No. 15,025. 

A dealer in leaf tobacco is criminally respon- 
sible, under Act July 1868, § 76, for the neg- 
lect of his bookkeeper to make the proper book 
entries.— United States t. Auja, Case No. 14,- 
478. 

§ 102. Indictment or information— Req.- 
nisites and sufficiency. 
Sufficiency of indictment under Rev. St. § 
3177.— United States v. Fears, Case No. 15,- 
080. 

An indictment under Rev. St. § 3281 or § 
3257, which describes the offense in the lan- 
guage of the statute, is sufficient — ^United States 
V. Staton, Case No. 16,382. 

An allegation that defendant carried on the 
business of keeping a billiard table in a partic- 
ular building is a sufficient allegation that he 
kept a billiard rdom, and was the proprietor 
thereof.— United States v. Howard, Case No. 
15,402. 

An indictment which showed the business to 
have been begun under the old law, and con- 
tinued under a new law, which substituted 
special taxes for licenses, should negative the 
payment of the license fee, or of the additional 
fee, as well as of the special tax.— United 
States V. Fox, Case No. 15,156. 

An indictment which charges defendant with 
carrying on tiie business of a wholesale liquor 
dealer without the payment of a special tax 
therefor, at a certain place, continuously be- 
tween certain dates, is sufficient without stat- 
ing the means or circumstances by which he 
became such dealer.— United States v. Page, 
Case, No. 15,988. 

The same rule applies in charging the same 
offense against a retail dealer. — ^United States 
V. Howard, Case No. 15,402. 

An indictment for carrying on the business 
of a distiller of spirits T^ithout paying the spe- 
cial tax (Act July 13, 1866, § 23) need not 
set out the particular acts 6f distilling, or the 
kinds of spirits.^Jnited States v. Fox, Case 
No. 15,156. 

"Then and there distilling and manufactur- 
ing spirits to a very large amount, to wit, to 
the amount and number of 1,000 gallons of 
proof spirits," held a sufficient affirmative al- 
legation that defendant did distill.^Qnited 
States v. Pox, Case No. 15,156. 

An indictment for removing malt liquors 
without affixing or canceling the proper stamps 
(Act July 13, 1866) need not negative the cases 
where tie law authorizes a removal without 
affixing a stamp. — ^Uniteifl States v. Schimer, 
Case No. 16,229, 

As all persons dealing in tobacco are not 
liable to the special tax, an indictment must 
show that defendant was such a dealer as is 
required to pay the tax, — ^United States v, How- 
ard, Case No, 15,402, 

In an indictment founded on Rev. St. § 3397, 
for removing cigars not packed in boxes, it is 
unnecessary to aver an intent to defraud the 
United States.— United States v. Jaeoby, Case 
No. 15,462. 

The words "in execution and pursuance of" 
are equivalent in meaning to the words "to 
effect the object of."— -United States v. Nunne- 
macher, Case No. 15,903. 

The words "as required by law," as used 
in an indictment for selling cigars not properly 
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boxed and stamped, dispenses with the neces- 
sity of alleging that the cigars were not within 
the excepted classes. — United States T. Ed- 
wards, Case No. 15,025. 

An indictment under Act 1866, c. 184, § 25, 
must allege that the still was intended to he 
used within the United States for distilling 
spirits, and that defendant failed to give the 
notice, etc. — ^United States v. Reed, Case No. 
16,136. 

In an indictment against a distiller for con- 
spiracy to defraud the United States, it is not 
essential to state, in addition to an intent to 
defraud, the facts showing such intent. — United 
States Y. Ulrici, Case No. 16,594, 

An indictment for failing to efface, etc., 
marks and brands at the time of emptying the 
cask or package, need not aver a criminal in- 
tent. Rev. St. § 3224.— United States v. Ulrici, 
Case No. 16,594. 

An allegation that the tax on certain spirits 
"had not been paid" is sufficient without an al- 
legation that it "was still due and owing," — 
United States v. Nunnemacher, Case No. 15,- 
903. 

The last clause of Act July 20, 1868, § 78, 
contains no exception which' must be negatived 
in an indictment founded on that clause. — 
United States v. Imsand, Case No. 15,439. 

In an indictment under Act July, 13, 1866, 
§ 42, for executing a fraudulent bond, it is 
not necessary to set out the particulars. — ^United 
States V. Henry, Case No. 15,350. 

An indictment which charges a removal of a 
certain quantity of "distilled spirits" on which 
the tax has not been paid to a place other 
than the distillery warehouse, is good, — United 
States V. Anthony, Case No. 14,460; Same v. 
Ulrici, Id. 16,594. 

§ 103, — — Joinder of parties and of- 
fenses. 

Two persons composing a partnership, who 
make and sign, in their partnership names, a 
false return to the assessor, may be jointly 
indicted. — United States v. McGinnis, Case No. 
15,678. 

An internal revenue officer, named as such 
in the indictment, cannot be jointly indicted 
with a private person for conspiracy to de- 
fraud the revenue.— United States v. McDonald, 
Case No. 15,670. 

Offenses under Rer. St. § i{397, which arise 
out of the same transaction, though some of 
them are designated as felonies and some not, 
may be charged in different counts of the same 
indictment, under Rev. St. § 1024.— United 
States v. Jacoby, Case No. 15,462. 

Two offenses — the conspiracy to defraud, and 
a knowledge of a violation of law without re- 
porting the same — may be committed by a rev- 
enue officer, and may be joined in the same 
indictment. Rev. St. § 3169.— Ex parte Joyce, 
Case No. 7,556. 

An indictment averring the removal of spirits 
on which the tax had not been paid to a place 
other than the distillery warehouse, "and" the 
concealment thereof, is not bad for duplicity, 
under Rev. St. § 3296.— United States v. Nunne- 
macher, Case No. 15,903. 

§ 104. — — Issues and proof. 

On an indictment under Act March 2, 1867, 
§ 30, the government is not bound to strict 
proof of the ownership of the rectifying dis- 
tillery to which it is alleged the spirits were 
unlawfully removed.~United States v. Smith, 
Case No. 16,322. 

A distiller's bonded warehouse which the 
law requires him to provide is a part of the 
distiller's premises, and proof of the unlaw- 
ful removal of spirits therefrom sustains the 
averment that the removal was from the dis- 



tillery.— United States V. Smith, Case No. 16,- 
322. 

On an indictment for removing distilled 
spirits on which titie tax has not been paid, 
that the removal took place at the precise time 
stated need not be proved. — United States v» 
Nunnemacher, Case No. 15,902. 

Under a count for removal and concealment, 
conviction may be had if removal is proved., 
though concealment is not shown. — United 
States T. Nunnemacher, Case No. 15,902. 

An indictment under Rev. St. § 3397, char- 
ging that defendant "did buy, receive, and have 
in his possession" cigars on which the tax was- 
not paid, warrants a conviction on proof of 
possession alone. — United States v. ilillard. 
Case No. 15,769. 

§ 105. Xlvidence— Presumptions and bur- 
den of proof. 

Defendant, indicted for carrying on business 
without a license, and without having paid the 
special tax, and for failure to keep books re- 
quired by law, has the burden of showing that 
he had a license, paid the special tax, and kept 
the books.— United States v. Devlin, Cases Nos. 
14,953, 14,955. 

§106. AdmissiliiHty. 

Statements made by claimants in a proceed- 
ing against a distillery cannot be used against 
them in a subsequent criminal prosecution. — 
United States v. Distillery No. Twenty-Eight, 
Case No. 14,966. 

On the trial of an indictment against a manu- 
facturer for making false and fraudulent re- 
turns for a given month, evidence of false re- 
turns in previous months is admissible to show 
a fraudulent intent.— United States v. Rumsey, 
Case No. 16,207. 

On an indictment for carrying on the busi- 
ness of a liquor dealer without having paid 
the tax, evidence is admissible of a sale of 
liquor on a day subsequent to that named. — 
United States v. Riley, Case No. 16,164, 

On a prosecution of a collector for accepting 
a fraudulent bond, evidence of the acceptance 
of other forged bonds, and a delay to inves- 
tigate after fraud was suggested, is admis- 
sible to show his participation in the fraud, — 
United States v. Callicott, Case No. 14,710. 

Where the official records are not required 
by law to show the giving or not giving of a 
distiller's bond, the fact may be proved by the 
testimony of the officer. — ^United States v. Car- 
penter, Case No. 14,727. 

§ 107. — — "Weiglit and sufficiency. 

To sustain the theory that a given amount 
of material will produce a certain quantity of 
spirits, it must be shown that this is a nec- 
essary and unavoidable inference from the 
facts proved. — ^United States T. Furlong, Case 
No. 15,178. 

The government, claiming that a distiller 
must have used more material and manufac- 
tured, more spirits than he returned is bound 
to prove that such was necessarily the fact, 
and must exclude any other conclusion. — ^United 
States V. Furlong, Case No. 15,178. 

One may be convicted of keeping a tobacco 
pr^s without a legal bond, on the sole testi- 
mony of the government officer that defendant 
toJd him he had used an extra press, which he 
had just removed. — ^United States v. Martin, 
Case No. 15,730. 

On a trial for the fraudulent removal of dis- 
tilled spirits from the distiller's bonded ware- 
house (Act July 13, 1866, § 45), it need not be 
shown that the warehouse was duly designated 
or authorized. — ^United States v. Harries, Case 
No. 15,309. 

The finding of unstamped spirits on premises 
containing a still is, when unexplained, suffi- 



1357 (§ 107) 



llSiTOXIGATmG LIQUOES. 

[Fed. Gas. Digest.] 



(§1) 13^8 



cient to justify the jury in finding that such 
spirits were distilled there since the last in- 
spection by the ganger.— United States v. Ma- 
thoit, Case No. 15.740. 

The presence of defendants while the dis- 
tillery was in operation is merely _ a circum- 
stance to show their connection with it, and 
will not alone justify a conviction.— Umted 
States V. Dobbs, Case No. 14,972. 

On a prosecution for executing and signing 
a false and fraudulent bond, the testimony of a 
subscribing witness that the bond was taken 
away and returned with the signature of a 
person whom the witness had seen sign an- 
other bond, hdd sufficient proof of execution 
by him.— United States t. O'Brien, Case No. 
15,909. 

On an indictment for issuing instruments 
without stamping them, proof of issuing an in- 
strument unstamped, which by law should 
have been stamped, is sufficient, in the first 
instance, to warrant a conviction.— United 
States v. Learned, Case No. 15,580. 

§108. Verdict. 

A verdict of guilty of having in possession 
distilled spirits, with intent to sell them, and 
evade payment of the tax (Act June 30, 1864, 
§ 48), is not bad merely because the number 
of gallons of such spirits is not found.— United 
States v. Mattingly, Case No. 15,743. 

§ 109. Pnnislixaexit. 

Quaere, whether one charged in different 
counts, under Rev. St § 3169, with knowledge 
of separate frauds upon the revenue, may be 
punished by cumulative sentences.— United States 
V. Maguire, Case No. 15,708. 

Act July 13, 1866, § 23, is not repealed by 
Act March 31, 186«, § 5, which provides a more 
severe punishment, as the statutes cover dif- 
ferent subject-matters.— United States v. Cush- 
man, Case No. 14,906. 

Section 96, Act July 20, 1868, is not ap- 
plicable to offenses under section 47, which 
prescribes a punishment in its own terms for 
an infraction of its requirements.— United States 
V. Thirty-Four Barrels Distilled Spirits, Case 
No. 16,461. 

A person indicted under Act March 3, 1865, 
§ 13, for engaging in the business of a lottery 
dealer without having paid the special tax, 
may be punished by imprisonment.— In re Lin- 
dauer, Case No. 8,358. 

INTERNATIONAL LAW. 

5 1, Jurisdiction of nations. § 2, National inde- 
pendence and recognition thereof. § 3, Duty to ob- 
serve neutrality. 

See, also, "Aliens"; "Ambassadors and Con- 
suls": "Extradition," §§ 1-15; "Neutrality 
Laws"; "Piracy"; "Treaties"; "War.;' 

§ 1. Jnrisdictioii o£ naiions. 

Every nation has exclusive jurisdiction over 
the waters adjacent to its shores for a marine 
league.— The Ann, Case No. 397. 

Where there is no exclusive occupation of a 
river or bay, the law of nations gives to the 
nations inhabiting the opposite sides a terri- 
torial jurisdiction to the middlfe of the stream. 
— ^The Fame, Case No. 4,634. 

§ 2. National iaidependence and recog- 
nition thereof. 

The fact of national independence may be 
deduced from history by courts exercising ju- 
risdiction of international law; no explicit offi- 
cial recognition is necessary. — Consul of Spain 
V. The Conception, Case No. 3,137. 

The fact that the number of insurgents in 
a state is so great that they carry on a civil 



war against the government does not entitle 
the government set up by such insurgents to 
the privileges of sovereignty.— United States v. 
Smith, Case No. 16,318. 

A combination of citizens or subjects for the 
purpose of overturning a government does not 
become entitled to the privileges of national 
sovereignty until a revolution is actually ac- 
eomplished.— United States v. Smith, Case No. 
16,318. 

An association of persons who undertake to 
establish a new government and assume the 
character of a nation may be recognized by 
other governments in whole or in part, or they 
may be utterly ignored by them. — Charge to 
Grand Jury— Treason and Piracy, Case No'. 
18,277. 

As respects its own government, a nation be- 
comes independent from the declaration there- 
of, but, as regards other nations, only when 
recognized by them.— United States v. Hutch- 
ings. Case No. 15,429. 

§ 3. Duty to oliserve nentrality. 

Until it appears by information and convic- 
tion thereunder that a privateer has been fitted 
out in our country in violation of its laws, the 
courts will not violate the obligation of neu- 
trality by seizing and restoring prizes made by 
such privateer.— The Maria Josepha, Case No. 
9,078. 



INTERPLEADER. 

§ 1. Biglits to interpleader. 

A bank may have relief by interpleader 
against adversary parties claiming money there- 
in deposited.— City Bank of New York v. Skel- 
ton, Case No. 2,739. 

INTERROGATORIES. 

See "Depositions," §§ 5, 6. 

In admiralty, see "Admiralty," § 83. 

In pleading, see "Equity," § 40. 

INTERSTATE COWIIVIEROE. 

Regulation, see "Commerce." 

INTERVENTION. 

Of parties, see "Executors and Administra- 
tors," § 47; "Parties," § 2. 

in admiralty, see "Admiralty," § 64; "Mar- 
itime Liens," § 58; "Salvage," § 63. 

in bankruptcy proceedings, see "Bank- 
ruptcy," §§ 36, 103-105, 325, 567. 

in equity, see "Equity," § 27. 

on execution, see "Execution," § 13. 

INTESTACY. 

See "Descent and Distribution." 

INTOXICATING LIQUORS. 

5 1, Licenses. § 2, Offenses. § 3, Criminal pros- 
ecution. § 4, Rights of property and contracts. 

See, also, "Disorderly House." 
Importation, see "Customs Duties," § 31. 
Regulation, in Indian country, see ''Indians," 

§§ 12, 13. 

in territories, see "Territories," § 1. 

Taxation of dealers, see "Internal Ilevenue," 

§§ 35, 39. 
on manufacture and sale, see "Internal 

Revenue," §§ 40-56. 

§ 1. Iiicenses. ' 

The corporation of Georgetown had no pow- 
er, in 1803, to grant retailing licenses. — United 
States V. Kaldenbach, Case No. 15,504. 
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The widow and administratrix of a deceased 
tavern keeper cannot sell spirituous liquors un- 
der her husband's license, nor can she trans- 
fer it to another.— United States v. Overton, 
Case No. 15,979. 

§2. Offenses. 

Selling less than a pint under a license to 
sell not less than a pint is selling without a 
license.— United States v. Squaugh, Case No. 
16,370. 

A servant selling spirituous liquors for his 
master, without license, is not liable to the 
penalty.— United States v. Paxton, Case No. 
16,013; Saae v. Shuck, Id. 16,285, 

The gratuitous distribution of ardent spirits 
at a public gaming table does not constitute 
the keeper a retailer, in the meaning of the 
law.— United States v. Mickie, Case No. 15,763. 

A selling by a servant is a selling by the 
master.— United States v. Voss, Case No. 16,- 
628. 

§ 3. Criminal prosecution. 

An indictment will not lie against an inhab- 
itant of the city of Wasliington for retailing 
spirituous liquor within the city.— United 
States V. Dixon, Case No. 14,969. 

The day of selling spirituous liquors is im- 
material if within 12 months before filing the 
information, as all the acts of selling consti- 
tute but one offense.— Virginia v. Smith, Case 
No. 16,966. 

In an information for selling without license, 
it is not necessary to specify the kind of liquor, 
nor the person to whom sold.— United States 
V, Gordon, Case, No. 15,233. 



All the acts of selling constitute one offense, 
—United States v. Gordon, Cases Nos. 15,233, 
15,234. 

The day laid in the indictment for retailing 
whisky without a license is not material, if the 
fact be proved to have been committed before 
the indictment was found.— United States v. 
Bureh, Case No. 14,682. 

Jurisdiction of offense of unlawful sale, see 
"Criminal Law," § 14. 

§4. Rig:]its of property and contracts. 

Where a state statute prohibits the sale, the 
seller cannot recover the contract price, where 
the contract is made and completed within the 
state, though he holds a license to sell under 
the internal revenue act— Daniels v. MeCabe, 
Case No. 3,567. 

Act Va. Dee. 26, 1792, preventing a tavern 
keeper from recovering more than $5 for liq- 
uors sold to one person in one year, applies to 
boarders.— Koones v. Thomee, Case No. 7,926. 



See "Patents." 



INVENTION. 



ISSUES AND PROOF. 

In civil actions in general, see "Pleading," §§ 

66-68. 
In criminal prosecutions, see "Indictment and 

Information," § 25; "Internal Revenue," § 

104. 

Trial by jury of issues in equity, see "Equity," 
§ 102. 



JAILS. 

See "Prisons." 

Imprisonment on conviction 
"Criminal Law," § 107. 



of crime, see 



JEOPARDY. 

Former jeopardy as bar to 
"Criminal Law," §§ 30-37. 



prosecution, see 



JOINDER. 

Of causes of action, see "Actions," § 3; "Ad- 
miralty," § 40; "Bankruptcy," § 360; "Pat- 
ents," § 217; "Salvage," § 64. 

Of issue, see "Equity," § 88. 

Of offenses in indictment, see "Indictment and 
Information," §§ 15, 17; "Internal Revenue," 
§ 103; "Larceny," § 4. 

Of parties in admiralty, see "Admiralty," § 53; 
"Collision," §§ 122, 124; "Salvage," § 63. 

in bankruptcy proceedings, see "Bankrupt- 
cy," §§ 94-100. 

Ill civil actions, see "Parties," §§2, 5; 

"Pleading," § 20. 

in criminal prosecutions, see "Indictment 

and Information," § 17; "Internal Revenue," 
§ 103; "Larceny," § 4; "Receiving Stolen 
Goods," § 2. 

in equity, see "Equity," §§ 24, 52. 

JOINT ADVENTURES. 

§ 1, Riglits of parties. 

One party to an agreement to purchase lands 
on joint account, who takes title from a guard- 



ian, cannot set up the adverse title of the cestnis 
que trust to defeat the equitable rights of the 
other party to the agreement— Plagg y. Mann, 
Case No. 4.847. 

Where the proceeds of a joint adventure are 
held for the joint account, both parties share the 
risks which attend them; but where one party 
appropriates them to his use, he becomes debtor 
to the other for his moiety.— Hourquebie v. Gi- 
rard. Case No. 6,732. 

JOINT-STOCK COMPANIES. 

See, also, "Associations." 

Jurisdiction of actions as dependent upon citizen- 
ship, see "Courts," § 51. 

§ 1. rorfeitnre of sliares. 

Provisions in articles of agreement of a joint- 
stock company that the shares and interest of a 
member shall be forfeited on default in the pay- 
ment of assessments does not authorize the trus- 
tee, by a naked declaration, to make a forfeiture 
against which a court of equity will not grant 
relief.— Walker y. Ogden, Case No. 17,081. 

Upon payment of the amount due, with inter- 
est, the stockholder will be allowed to redeem, 
and the trustees will be ordered to make and de- 
liver the proper certificates of stock.— Walker v. 
Ogden, Case No. 17,081. 

JOINT TENANCY. 

§ 1, Creation. § 2, Mutual rights, duties, and lia- 
bilities. § 3, Severance. § 4, Survivorship. 

See, also, "Tenancy in Common." 
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■§ 1. Creation. 

A mortgage to four persons Tvill not create s. 
joint tenancy, unless lie words clearly and mani- 
festly show such, an intention. — ^Randall v. Phil- 
lips, Case No. 11,555. 

T^ 2. Mutual riglits, duties, and liabili- 

One joint tenant, his esecutor or trustee, may 
receive the whole rent or appoint a bailiff to col- 
lect it.— Newman t. Keffer, Case No. 10,177. 

"Where defendant, who has received payment 
of a joint debf^ admits the joint mterest of plain- 
tiff without statin?? its amount, of which he had 
knowledge, plaintiff's interest will be deemed to 
be an equal interest, nothing appearing to the 
contrary.-^tokes v. Mowatt, Case No. 13,4S1. 

The possession of one cotenant is not, ordi- 
narily, to be treated as adverse to that of other 
-cotenants.— Dexter v. Arnold, Case No. 3,859. 

Where persons hold under a title jointly, one 
will not be allowed in equity to acquire a better 
title and claim exclusively for himself and ad- 
verselv to the other.— Russell v. Beebe, Case No. 
12,153. 

-§ 3. Severance. 

A conveyance hy one joint tenant of his share 
will sever the joint tenancy. — Eobison v. Cod- 
man, Case No- 11,970, 

-§ 4. Snrvivorsliip. 

In equity, where there is a joint tenancy in a 
mortgage, the surviving mortgagee will be held 
a trustee for the representatives of the deceased 
■co-mortgagee. — ^Randall v. Phillips, Case No. 11,- 
d55. 

JUDGES. 

§ 1, Substitute judges. § 2, Riglits and powers. 
^ 3, Liabilities. § 4, Disqualification to act § 5, 
Biographical notes of federal judges, etc. 

See, also, "Courts"; "Justices of the Peace." 

Death of judge as ground of rehearing, see "Eq- 
uity." § 106. 

Effect of change of judges, see "Criminal Law," 
§ 104. 

Mandamus to judge, see "Mandamus," § 2. 

Of federal district court, see "Courts," § 103. 

Power of judge in vacation, see "Injunction," § 
23. 

to take depositions, see "Depositions," § 9. 

Privilege from service of process, see "Process," 
§ 6. 

-§ 1. Snlistitnte judges. 

The additional judge of the orphans' court of 
the District of Columbia appointed under Act 
May 25, 1838, holds his office for life, and not 
during the life of the judge. — United States v. 
Causin, Case No. 14,759. 

-§ 2. Kiglxts and poxvers. 

Act April 10, 1869, providing for the appoint- 
ment of circuit judges, and declaring who should 
hold circuit courts, did not affect the right of the 
district judges in Missouri to sit in tibie circuit 
court.— In re Circuit Court, Case No. -2,728. 

A district judge can hold a circuit court, in the 
absence of a circuit judge, and exercise all the 
powers of a circuit court. — ^In re Kaine, Case No. 
7.598. 

The district judge of the Eastern district of 
New York has authority to hold the circuit court 
for the Southern district of New York,~In re 
Nicolas, Case No. 10,256. 

A judge of the federal district court, while 
i5itting alone as circuit judge in the circuit court, 
has the same power and jurisdiction as any other 
judge sitting in the same court. — ^Robinson v. 
Satterlee, Case No. 11,967. 

Where the circuit or district judge is absent 
from the circuit, the supreme court justice allot- 



ted to such circuit may hear an application for 
an injunction in a cause pending therein at any 
place where he may be. Rev. St. § 719. — Searles 
v. Jacksonville, P. & M. R. Co., Case No. 12,- 
586. 

When the district and circuit judges and the 
circuit justice are all absent from the district 
and circuit, another justice of the supreme court 
may hear an application for an injunction, not- 
witiistanding the provisions of Rev. St § 719. — 
United States v. liouisville & P. Canal Co., Case 
No. 15,633. 

Where one judge has denied a motion, another 
judge of the same court has jurisdiction to grant 
leave to renew it.— Robinson v. Satterlee, Case 
No. 11,967. 

A decree signed by a district judge after he 
has tendered a conditional resignation, but before 
it has been accepted by the goverrmient, is valid. 
—Northrop v. Gregory, Case No. 10,327. 

A judge may purchase at a sale under an ex- 
ecution issued on a judgment rendered in a court 
over which he presided.— Cooper v. Galbraith, 
Case No. 3,193. 

§3. IiiaMHties. 

A judge cannot be held civilly liable for inflict- 
ing an unlawful imprisonment where his sentence 
is held illegal by the supreme com:t of the United 
States on a writ of habeas corpus by a divided 
court.— Case of Lange, Case No. 18,307. 

When a party has been brought before a court 
of justice in a legal manner, and circumstances 
are presented requiring a decision to be made, 
the tribunal making it cannot be deprived of pro- 
tection from personal liability therefor because 
it may afterwards, upon fuller investigation, turn 
out to have been erroneous,— Case of Lange, 
Case No. 18,307. 

§ 4. Disqualification to act. 

A circuit judge who was a creditor of a bank- 
rupt, and proved his daim, and thereafter sold 
and assigned it, so as to have no further interest, 
Jidd not disqualified from subsequently hearing a 
petition of review by a creditor, under section 2, 
Act 1867.— In re Sime, Case No. 12,860. 

The acts of a court presided over by a judge 
disqualified by the fourteenth amendment, but 
holding office before it was adopted, are valid. — 
Griffitf s Case, Case No. 5,815. 

§ 5. BiograpMcal notes of federal 
judges, etc. 

Biographical notes of the federal judges, includ- 
ing a brief account of the public career of all of 
the federal judges appointed prior to January 
25, 1894.— 30 Fed. Cas. p. 1361. 

Resolutions and other proceedings upon the re- 
tirement of federal judges.— 30 Fed. Cas. p. 1285. 



JUDGMENT. 

L NATURE AND ESSENTIALS IN GEN- 
ERAL. 

§ 1. Jurisdiction. § 2, Nature of parties, § 3, 
Amount of judgment. 

n. BY CONFESSION. 

§ 4, Requisites and validity in general. § 5, 
Stipulation to confess. § 6, Warrant or pow- 
er of attorney. § 7, Time of confession. § 8, 
Statement or proof of Indebtedness. § 9, En- 
try—Necessity. § 10, Effect 

ni. BY DEFAULT. 

§ 11, Keauisites and validity. § 12, Open- 
ing or setting aside default— Jurisdiction and 

grounds. § 13, Motion to open default 

and proceedings thereon. § 14, Imposing 

conditions. 
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IV. ON TKIAL OF ISSUES. 

§ 15, Parties. § 16, Conformity to pleadings, 
proofs, and verdict. § 17, Arrest of judgment, 

V. EJNTRY, KECOKD, AND DOCKETING. 

§ 18, Sufficiency. § 19, Time. § 20, Entry 
nunc pro tunc. § 21, Authentication, by judge. 
§ 22, Record as notice. § 23, Destruction or 
loss of record. § 24, Piling transcript of 
justice's judgment in another court. 



VL AMENDMENT AND CORRECTION 
AND REVIEW IN SAME COURT. 
§ 25, Amendment and correction in general. 
§ 26, Clerical errors. § 27, Misnomer. § 28, 
As to amount. § 29, As to parties. § 30, 
Time of payment. § 31, Time of application. 
§ 32, Effect of amendment or correction, § 33, 
Release of right to amend; § 34, Review. 

VII. OPENING OR VACATING. 

§ 35, Jurisdiction and power to open or va- 
cate in general. § 36, Grounds for opening 
or vacating. § 37, Time of application. § 38, 
Judgments by confession. § 39, Practice on 
vacating. § 40, Conditions imposed. 

VIII. EQUITABLE RELIEF. 

§ 41, Grounds. § 42, Jurisdiction and pro- 
ceedings. 

IX. COLLATERAL ATTACK. 

§ 43, In general. §, 44, Judgments impeach- 
able collaterally. § 45, Grounds. 

X. MERGER AND BAR OP CAUSES OP 

ACTION AJND DEFENSES. 

§ 46, Judgments operative as a bar. § 47, 
Causes of action and defenses, merged, 
barred, or concluded. § 48, Persons who may 
take advantage of the bar, 

XL CONCLUSn''ENESS OP ADJUDICA- 
TION. 

§ 49, Judgments conclusive in general. § 50, 
Persons concluded. § 51, Matters concluded. 

XIL LIEN. 

I 52, "What law governs. § 53, In general. 
§ 54, Nature. § 55, What judgments create 
liens. § 56, Docketing or recording judgment. 
§ 57, Property or interest to which lien at- 
taches. § 58, Date. § 59, Priorities. § 60, 
Duration. § 61, Suspension, revival, and dis- 
charge of lien. 

Xni. JUDGMENTS IN REM. 

§ 62, "What constitutes. § 63, Jurisdiction. 
I 64, Effect. 

XIV. FOREIGN JUDGMENTS. 

§ 65, Merger and bar of cause of action, 
§ 66, Conclusiveness of judgment and col- 
lateral attack. 

XV. ASSIGNMENT. 

§ 67. Assignability in general. § 68, Mode 
of assignment. § 69, Effect. 

XVI. ENFORCEAIENT AND REVIVAL. 

§ 70, Enforcement. § 71, Revival. § 72, 
Proceedings to revive. 

XVII. PAYMENT, SATISFACTION, AND 

DISCHARGE, 

§ 73, Persons to whom payment may be 
made. § 74, Payment of erroneous judgment. 
§ 75, What constitutes satisfaction. § 76, 
Agreements for satisfaction. § 77, Entry of 
satisfaction. § 78, Vacating entry of satisfac' 
tion. 
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XVIIL ACTIONS ON JUDGMENTS. 

§ 79, Domestic judgments, § 80, Foreign 
judgments. 

XIX. PLEADING AND EVIDENCE OF 
JUDGMENT AS ESTOPPEL OR 
DEFENSE. 

§ 81, Necessity of pleading and proving prior 
adjudication. § 82, Sufficiency of plea. § S3, 
Issues and proof. § 84, Admissibility of evi- 
dence. 



Attachment of, see "Attachments," § 3. 
Conditions precedent to creditors' suit, see- 

"Creditors' Suit," § 6. 
Decisions of courts in general, see "Courts," § 8- 

of land office, see ^'Public Lands," § 49, 

of patent office, see "Patents," §§ 82, 111. 



Decree in admiralty, see "Admiralty," §§ 9©, 106- 
111; "Collision," § 158, 

in equity, see "Equity," §§ 119-126; ■ "Pat- 
ents," § 248. 

Effect as curing defect in pleadings, see "Plead- 
ing," § 70. 

of discharge in bankruptcy, see "Bankrupt- 
cy," §§ 616-635, 

Final judgments, see "Admiralty," §§ 106-111 r 
"Appeal and Error," § 5, 

In criminal eases, see "Criminal La-w," §§ 30— 
37, l(Mr-lll; "Homicide," § 10, 

Interest on judgments, see "Interest." § 2, 

Of courts martial, see "Army and Navy," § 19. 

Of justices of the peace, see "Justices of the- 
Peace," § 10. 

On appeal, see "Bankruptcy," § 695. 

Operation and effect as to liens, see "Maritime- 
Liens," § 45. 

Review, see "Appeal and Error"; "Audita Que- 
rela." 

in admiralty, see "Admiralty," § 113. 

[n actions tyy or against vaHicular classes of 
parties. 

See "Corporations," § 58; "Executors and Ad- 
ministrators," § 52; "Municipal Corpora- 
tions." § 43; "Partnership," § 39; "Sea- 
men," §§ 142, 183; "United States," § 34. 

Assignees in bankruptcy, see "Bankruptcy," § 
367. 

Receiver, see "Railroads," § 64. 

In particular civil actions or proceedings. 
See "Cancellation of Instruments," § 10; "Cred- 
itors' Suit," § 12; "Discovery," §§ 5, 6; "Di- 



vorce 



'Ejectment," § 17; 



Quieting Ti- 

Trespass," ^ 



tie," § 9; "Replevin," § 13; 
11. 

Appeal or writ of error, see "Appeal and Er 
ror," §§ 36-40. 

in admiralty, see "Admiralty," § 125. 



Foreclosure, see "Mortgages," §§ 38, 40; "Rail- 
roads," § 49. 

For infringement of patents, see "Patents,"" 
§§ 209, 264. 

For penalties, see "Customs Duties," § 120a; 
"Penalties," § 11. 

On bills or notes, see "Bills and Notes," § 105. 

On bonds, see "Bonds," § 24. 

On referee's report, see "Reference," § 9, 

Prize proceedings, see "War," % 68. 

Probate proceedings, see "Wills," § 20. 

To forfeit property, see "Forfeitures," § 10; 
"Internal Revenue," § 89. 

To recover back duties and charges paid, see 
"Customs Duties," § 74. 

To set aside fraudulent conveyance, see "Fraud- 
ulent Conveyances," § 34. 

I. NATURE AND ESSENTIALS IN 
GENERAL. 

§ 1. tT-nTisdic-tion. 

The jurisdiction of every court is open to in- 
quiry, and want of jurisdiction renders the 
judgment unavailable for any purpose. — Gray 
V. Larrimore, Case No. 5,721. 
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The judgments of a court not having ]un&- 
diction are void ab initio.— Fisher v. Hamden, 
Case No. 4,819. 

A defendant who was not within the juris- 
diction, and on whom no notice was served, 
is not personally, hound by the judgment,— 
Isaacs V. Price, Case No. 7,097; Lincoln v. 
Tower, Id. 8,355; Mathewson v. Sprague, Id. 
9,278; Mickey v. Stratton, Id. 9,530; O^omp- 
son V. Bmmert, Id. 13,953; Westerwelt v. 
Lewis, Id. 17,446. 

Where the service of process is simply de- 
fective or irregular, the judgment is valid until 
set aside or reversed. — Isaacs v. Price, Case No. 
7,097. 

Decree in consolidated action hdi valid, 
though the court failed to acquire jurisdiction 
in one of the actions so consolidated. — Galpin 
V. Page, Case No. 5,205. 

The provisions of a statute authorizing a suit 
against a nonresident upon constructive serv- 
ice of summons hy publication must be strictiy 
pursued in order to sustain the judgment re- 
covered.-^ray y. Larrimore; Case No. 5,721. 

There can be no personal judgment upon con- 
structive or substituted service by publication 
against a nonresident, except as a means of 
reaching property situated at the time within 
the state, or of affecting some interest therein, 
or determining the status of the plaintiff with 
respect to the nonresident party. — Galpin v. 
Page, Case No. 5,206. 

A judgment rendered against one only of sev- 
eral defendants, jointly liable, who was per- 
sonally served, if valid where rendered, is 
valid everywhere.— Burt v. Delano, Case No. 
2,211. 

§ 2. Nature o£ i^arties. 

The record of a judgment will not be exclud- 
ed from evidence for a misnomer, where the 
party appeared by the wrong name, and made 
no objection thereto.— Stevelie v. Read, Case 
No. 13,389. 

§ 3. Amoimt of judgement. 

In giving judgment on a note for sterling 
money, dated in Ireland, the difference between 
English and Irish sterling was computed.— 
Bond V. Grace, Case No. 1,622. 

Where a judgment is for sterling money, the 
exchange is to be settied as of the day when 
the judgment is confessed. — Murphy v. Camac, 
Case No. 9,948. 

In an action by the assignee in bankruptcy 
to recover property fraudulentiy transferred by 
the bankrupt, a finding of the value of the 
property in "gold coin" will support a judg- 
ment for coin.— Edmondson v. Hyde, Case No. 
4,285. 

XL BY CONFESSION. 

Opening and vacating, see post, § 38. 

As act of bankruptcy, see "Bankruptcy," § 74. 

As a preference, see "Bankruptcy," § 245. 

§ 4. Requisites and validity in general. 

A supersedeas judgment is absolutely void 
under Act Md. 1791, c, 67, unless acknowl- 
edged bv the original defendant and two sure- 
ties.— Smith V. Middleton, Case No. 13,079; 
Mandeville v. Love, Id. 9,012. 

A supersedeas judgment must recite the orig- 
inal judgment correetiy. — ^Holmes v. Bussard, 
Case No. 6,63G. 

Confession of judgment, to operate as a su- 
persedeas, must be in the very words of St. 
Md. 1791, c. 67,— Plant v. Holtzman, Case No, 
11,206. 

Confession of judgment in the District of Co- 
lumbia,— form and effect. — ^Hodgson v. Mountz, 
Case No. 6,569. 



§ 5. Stipulation to confess. 

A reference under state statutes not being 
recognized by the federal courts, a stipulation 
to confess judgment for the amount reported 
by the referee will not be enforced therein. — 
Denny v. Brown, Case No, 3,805. 

§ 6. Warrant or power of attorney. 

The authority to confess judgment, in Wis- 
consin, must be in tiie statutory form, and be 
produced before the officer. — Bonnell v. Weaver, 
Case No. 1,630. 

A judgment having been once entered on a 
warrant of attorney, the warrant becomes func- 
tus officio, and will not support a second judg- 
ment— Fairchild V. Camac, Case No. 4,610. 

§7. Time of confession. 

Judgment cannot be confessed before the re- 
turn term of the writ. — Haden v. Perry, Case 
No. 5,893. 

A judgment entered under a power of attor- 
ney, before the obligation became due, will not 
be set aside on motion.— Smith v. Hartwell, 
Case No, 13,054. 

An execution on a supersedeas judgment con- 
fessed two months after the original judgment 
will be quashed.— Chesapeake & 0. Canal Co. v. 
Barcroft, Case No. 2,644. 

A defendant arrested to appear at next term 
cannot come in and confess judgment before 
such term.^Askew v. Smith, Case No. 588. 

§ 8. Statement or proof of indeT)te3ness. 

Under the statute of California (St. 1850, p. 
454, § 293), authorizing an entry of judgment 
upon confession without action, the statement 
required must be signed by the party in person, 
and a judgment entered upon a statement sign- 
ed by the defendant's attorney in the ease is 
void.— French v. Edwards, Case No. 5,098. 

A judgment by confession Jield not void, under 
the Oregon Code, for want of a sufficient state- 
ment of the facts, except as to creditors who 
have acquired a lien before sale thereunder. — In 
re Fuller, Case No. 5,148. 

Defendant will be permitted to come in and 
confess judgment for the whole damages laid 
in the writ, although no declaration be filed. — 
McNeil V. Cannon, Case No. 8,913. 

§ 9. Entry— Necessity. 

Under the Civil Code of Oregon of 1854, a 
judgment by confession was not valid, so as to 
authorize execution, until after the judgment 
was entered in the judgment book. — ^King v. 
French, Case No. 7,793. 

§10. Effect, 

In Virginia, a judgment by confession is equal 
to a release of errors. — Catlett v, Cooke, Case 
No. 2,515. 

m. BY DEFAirr.T. 

Against bankrupt, see "Bankruptcy," § 244. 

§ 11. Req.nisites and validity. 

Where l£e summons is served 10 days before 
the return day, plaintiff, on filing his declara- 
tions, may enter up judgment at the rules by 
nihil dicit. — Hines v. Dean, Case No. 6,519. 

A judgment is a nullity where it appears from 
the proceeding that the defendant had no notice. 
— ^Farmers' Loan & Trust Co. v. McEjnney, 
Case No. 4,667- 

No errors in the proceedings after due notice 
to or appearance by defendant can make the 
judgment a nullity. — Farmers' Loan "& Trust 
Co. V, McEjnney, Case No. 4,667. 

If any actionable part of the declaration re- 
mains unanswered by a sufficient plea, plaintiff 
must have judgment therefor, if he has prayed 
judgment at the proper time, so as to avoid a 
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discontinuance.-— Kerr y. Force, Case No. 7,- 
730. 

"V^Tiere several damages are assessed after 
judgment by default, in a joint action of assault 
and battery, plaintiff may enter a nol. pros, 
against one defendant, and take judgment 
against the other. — Conner v. Coclierill, Case 
No. 3,112. 

Plaintiff is entitled to judgment by default 
where defendant does not plead by the rule day, 
though the term continues beyond such day. — 
Fowle V. Bowie, Case No. 4,994. 

The application to the clerk and his promise 
to enter an appearance are equivalent to an ap- 
pearance, and a default cannot be taken on his 
omission. — Sheepshanks t. Boyer, Case No. 12,- 
741. 

A judgment in ejectment by default for want 
of a plea, without a rule to plead, and thus put- 
ting defendant in default, is irregular. — ^Pater- 
son V. EJvans, Case No. 10,796. 

A judgment by default for want of a plea be- 
fore the expiration of the rule to plead is irreg- 
ular. — Union Bank of Georgetown v. Crittenden, 
Case No. 14,354; Earl v. Raymond, Id. 4,243; 
Fellows T. Hall, Id. 4,722, 4,723. 

Bank of Alexandria is entitled to judgment 
at the first term. — Bank of Alexandria v. Da- 
vis, Case No. 845. 

Defendant not ruled to argue a demurrer at 
the term joined in by him. — ^Bowman v. French, 
Case No. 1,789. 

After rule to plead expired, plaintiff not com- 
pelled to produce his cause of action. — ^Bailey v. 
Sutton, Case No. 747. 

Where the plaintiff in actions on contract is 
authorized to sign judgment against defendant 
when he omits an afBdavit of defense, if the 
amount be undetermined, the judgment is only 
interlocutory, and becomes final only when the 
amount is legally determined. — Whitaker v. 
Bramson, Case No. 17,526. 

In executing a writ of inquiry, plaintiff's own 
affidavit of the amount of the damages is ad- 
missible in evidence. — ^Keene v. Cooper, Case 
No. 7,641. 

Upon executing a writ of inquiry upon a judg- 
ment by default, the jury must find at least one 
mill in damages. — ^Frazier v. Lomax, Case No, 
5,072. 

A writ of inquiry cannot be executed at the 
same term at which judgment is rendered. — 
Robins v. Pope, Case No. 11,931a. 

On a writ of inquiry, plaintiff's oath may be 
given in evidence of the amount of his claim. — 
JIandeville v. "Washington, Case No. 9,017. 

.§ 12. Opening or setting aside default- 
Jurisdiction and grounds. 

Where the right to answer has been absolute- 
ly waived, the court has no power to open a de- 
fault—The Roslyn, Case No. 12,068. 

A motion to set aside a judgment by default, 
made, after the term is over, by petition to the 
judge, is not within Act 1789, § 18. — Popino v. 
McAllister, Case No. 11,277. 

. The rule in Virginia that a decree taken by 
default in consequence of the neglect of counsel 
for defendant will not be opened on motion for 
a rehearing is observed in the federal circuit 
court in the state. — Scott v. Hore, Case No. 12,- 
535. 

A judgment obtained by default tbrougb the 
neglect of defendant's attorneys, who erroneous- 
ly supposed that the papers in the case had 
"been destroyed in the great fire at Chicago, will 
not be set aside, where the attorneys took no 
steps to protect the interests of their client. — 
McCIellan v. Fosbender, Case No. 8,695. 



The court will not allow parties to be injured 
or prejudiced by any misunderstanding between 
their counsel. — Campbell v. Barclay, Case No. 
2,352. 

Judgment by default opened where motion 
made at the same term, and defendant showed 
a good defense.— Hand v. Yahoola Min. Co., 
Case No. 6,016. 

Judgment by default will not be set aside un- 
less defendant can show that he was guilty of 
no negligence in suffering the judgment, and 
has a meritorious defense.— Dawson v. Daniel, 
Case No. 3,668. 

Office judgment set aside on plea of "never 
executrix." — ^Alexander v. West's Ex'x, Case 
No. 177. 

Variance between the capias and declaration 
cannot be pleaded to set aside an office judg- 
ment. — ^Hartshorne v. Ingle, Case No. 6,170. 

On motion to set aside an office judgment up- 
on an injunction bond the court will not suffer 
the defendant to plead that the obligee was 
dead at the time of the execution of the bond. — 
Porter v. Marsteller, Case No. 11,287. 

Habere facias issued on a default judgment 
against a casual ejector will be quashed at a 
subsequent term, and the judgment vacated, 
on affidavits showing that, by mistake, the clerk 
omitted to enter the tenant's appearance. — ^Mc- 
Cormick v. Magruder, Case No. 8,723, 

Relief will be granted against default decrees 
against corporate stockholders in a suit to en- 
force subscriptions, where there was no just 
claim, and other defendants, who contested 
their liability, were successful, where there was 
no regular service of process, and counsel ap- 
peared without authority.— Day v. Phelps, Case 
No. 3,689. 

§ 13. — »• Motion to open def anlt and 
proceedings thereon. 

An affidavit of merits is not necessary on a 
motion to set aside a judgment by default ir- 
regularly issued. — Sheepshanks v, Boyer, Case 
No. 12,741. 

To open a judgment by default in Wisconsin, 
a copy of the proposed answer and affidavit, ex- 
cusing the default, and an affidavit of merits, 
must be recorded. — ^Republic Ins. Co. v. Wil- 
liams, Case No. 11,707. 

A judgment by default against the casual eject- 
or for want of an appearance, and confessing 
lease, entry, and ouster, may be set aside at a 
subsequent term, on an affidavit of merits, where 
a trial has not been losL — ^Popino v. McAllister, 
Case No. 11,277. 

Semble, that the two-term rule, based upon the 
old Pennsylvania practice, may be acted upon in 
a case not within the affidavit of defense law. — 
Detmold v. Gate Vein Coal Co., Case No. 3,830. 

An unexplained delay of 18 months, and after 
default taken and report of a commission, will 
bar respondent's motion to set aside proceedings 
as coram non judice. — ^Areularius v. Staples, Case 
No. 50Qb. 

The rule of the court stated as to the proper 
practice on motion to open a default. — Jenks v. 
Garretson, Case No. 7,278. 

To set aside an office judgment, the court will 
not permit defendant to plead specially matter 
which may be given in evidence upon the general 
issue. — ^VoweU v. Lyles, Case No. 17,020, 

§14. — Imposing conditions. 

A default taken for want of a plea will be set 
aside before the appearance term, on motion, on 
condition that defendant file a plea to the merits 
and go to trial. — ^KembaU v. Stewart, Case No. 
7,682. 

A judgment by default and writ of inquiry set 
aside at the following term upon affidavit of mer- 
its, payment of costs, plea to the merits instanter. 
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and offering ready for trial.— Eeiling v. Bclier, 
Case No. 11,671. 

IV. ON TBTATi OF ISSUES. 

§ 15. Parties. 

In an action on a joint contract against two, 
where one has suffered default, and the other 
has ohtained verdict, judgment must be entered 
for both.— Champlin v, Tilley, Case No, 2,586,' 

§ 16. Conformity to ' pleadings, proofs 
and verdict. . 

The judgment cannot exceed the amount claim- 
ed in the declaration.— Hogan v, Taylor, Case No. 
6,584a. 

If the evidence apply to one count, which is 
good, and the verdict be general, the court will 
direct the judgment to be entered on the good 
count,— Lonsdale v. Brown, Case No. 8,494 

Where several distinct pleas in bar are plead- 
ed to the same count, and issue is taken thereon, 
if one issue be found for defendant, and the rest 
for plaintiff, yet judgment must be lor defendant. 
—Kerr v. Force, Case No. 7,730. 

If several distinct pleas be pleaded to one part 
of a count, and issues be taken thereon, and one 
of the issues- be found for defendant, judgment 
must be for him as to so much of the count as 
Is answered by the plea, although the other issues 
are found for the plaintiff.— Kerr v. Force, Case 
No. 7,730. 

Judgment will be given for plaintiff non ob- 
stante veredicto where defendant's plea is bad 
in substance,— Postmaster General v. Reeder, 
Case No, 11,311. 

§ 17. Arrest of judgment. 

A motion in arrest of judgment will be dis- 
missed if made after judgment is rendered and 
execution Issued thereon.— Dove v. Blair, Case 
No. 18,292. 

A motion" in arrest of judgment and for a new 
trial may be made at the same time, but the mo- 
tion in arrest will be first heard.— Turner v. Fox- 
all, Case No. 14,255. 

A defendant cannot have a judgment non ob- 
stante veredicto; his remedy is a motion in ar- 
rest.— Brown V. Hartford Fire Ins. Co., Case 
No. 2,009. 

Judgment will be arrested on verdict for plain- 
tiff in assumpsit where only one of several joint 
defendants was served with process,— Edmond- 
5on V. Barrell, Case No. 4,284. 

The judgment will be arrested where the ver- 
dict is general and one of the counts is bad. 
It cannot be amended after it is recorded by ap- 
plying it to the good count only, unless the evi- 
dence given was applicable only to that count, — 
Fenwick v. Grimes, Case No. 4,733, 

A variance between the capiag ad respond- 
endum and the declaration is not a ground for 
arresting the judgment,— "Wilson v. Berry, Case 
No. 17,791. 

After verdict it is too late to object the want 
of profert of letters of administration—or that 
the action is in the debet and detinet. — Gardner 
V, Lindo, Case No. 5,231, 

Misnomer is no sround of arrest of judgmeut 
after plea in bar, but the proceedings are sub- 
ject to amendment,— Scull v. Briddle, Case No, 
12,570. 

^Vhere a cause of action against three is joint 
.ind several, and two join in their plea, and the 
otlier pleads severally, but no finding is made as 
to one of those pleading jointly, it ia no ground 
of arrest of judgment against the other,— United 
States V, O'Fallon, Case No. 15,911. 

A defect of jurisdiction appearing in the pload,- 
ings may be taken advantage of by motion in ar- 
rest of judgment or writ of error.— Blachly v. 
Davis, Case No. 1,456. 



The separation of the jury after the cause is 
submitted, and before the verdict is agreed upon, 
is ground for setting it aside.— Howard v. Cobb. 
Case No. 6,755. 

Mere negligence in an attorney, unaccompanied 
by fraudulent combination or connivance, is not 
sufficient to arrest a judgment at law.— Wynn v. 
Wilson, Case No. 18,116. 
See, also, "Seamen," § 183. 

V. ENTRY, RECORD, AND DOCK- 
ETING. 

Stay of judgment, see "New Trial," § 26. 

§18. Sufficiency. 

If, from the whole entry of the docket, the 
amount, date, parties, and court appear, it will 
be held sufficient.~In re Boyd, Case No. 1,746. 

The record of a judgment should show affirm- 
atively jurisdiction of the person of defendant. 
—Allen V. Blunt, Case No. 215. 

§ 19. Time. 

Judgment in vacation cannot be entered unless 
in pursuance of a positive statute, whose provi- 
sions must be fully complied with. — ^Bonnell v. 
Weaver, Case No. 1,630. 

All decrees in the courts of the United States 
are deemed to be enrolled at the term in which 
they were passed.— Dexter v. Arnold, Case No. 
3,856. 

§ 20. Entry nnnc pro tunc. 

Where a party dies during term, judgment may 
be entered as of a day antecedent to his death; 
otherwise, where he dies before the beginning of 
the term.- Griswold v. Hill, Case No. 5,834. 

An order for the dismissal of a bill taken ex 
parte, where the defendant died after it was 
granted, may be entered as of a date antecedent 
to his death,— Griswold v. Hill, Case No, 5,834. 

§ 21, Antlientication Tjy judge. 

Under the act of 1790 the certificate of a 
judge styling himsdf "one of the judges" is not 
a sufficient authentication. It should appear that 
he was the chief justice or presiding judge. — 
Stewart v. Gray, Case No, 13,428a. 

§ 22. Record as notice. 

The record of a judgment is notice only of 
what it contains.-r-Plant v. Gunn, Case No. 11,- 
205. 

§ 23. Destruction or loss of record. 

Where the record is destroyed after verdict, 
plaintiff after seven years allowed to file tran- 
script of record in his possession, and enter judg- 
ment thereon.— Baldwin v. Lamar, Case No. 800. 

Formal entry of judgment, where original dock- 
et lost, presumed after 30 years from a writing 
signed by defendant stating that he had confess- 
ed judgment, and from subsequent process.— 
Cromwell v. Bank of Pittsburg, Case No. 3,409. 

§ 24. Filing transcript of justice's judg- 
ment in anotlier court. 

A judgment of a justice of the peace docketed 
in a county court is not a judgment of that court. 
—Allen V. Arguelles, Case No. 213. 

VI. AMEND3VIENT AND CORRECTION 
AND REVIEW IN SAME COURT. 

§ 25. Amendment and correction in gen- 
eral. 

A judgment finally disposing of a case may be 
corrected, on motion, at a subsequent term, where 
sufficient cause is shown. — ^Bank v. Labitut, Case 
No. 842; United States v. Bennett, Id. 14,573; 
Same v, Harmison, Id; 15,308. 

A decree entered as final, with a view to other 
proceedings upon it as a final decree, will be con- 
sidered as final from the day of its entry, and it 
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cannot be altered by the court in any material 
part except on a review or appeal or rehearing 
allowed for suflScient cause. — ^Jenkins t. Eldredge, 
Case No. 7,269. 

Such decrees are final, after the end of the 
term at which they are rendered, unless special- 
ly entered otherwise. — ^Jenkins t. Eldredge, Case 
No. 7.269. 

A supplemental decree, purporting to be entered 
by consent, made after final adjudication and aft- 
er the end of the term, and not based on any 
allegations in the pleadings, hdd void. — ^Kinney v. 
Consolidated Virginia Min. Co., Case No. 7,827. 

As between parties who claimed title under 
such a decree, and purchasers from their gran- 
tees who all acted upon the hypothesis that the 
decree was valid, the court will act upon a like 
hypothesis, and hold that there was no mistake 
which equity will correct. — Kinney v. Consolidat- 
ed Virginia Min. Co., Case No. 7,827. 

Federal courts can amend only as to defects 
of form.— Albers v. Whitney, Case No. 137; Unit- 
ed States v. One Hundred and Sixty-Three, etc., 
Barrels of Whiskey, Id. 15,937. 

§ 26. Clerical errors. 

A clerical error in the record may be amended 
after the term.— Barnes v. Lee, Case No. 1,018; 
Pierce v. Turner, Id. 11,148. 

The record of a cause, when made out and writ- 
ten in the record book, cannot be altered, except 
by order of the court. — ^Barnes v. Lee, Case No. 
1,017. 

§27, Misnomer. 

Misnomer not anoarent of record is not amend- 
able. — ^Albers v. "\^Tiitney, Case No. 137. 

§ 38. As to amoTuit. 

The court will at a subsequent term correct a 
judgment entered by mistake for too large a 
sum. — United States t. Fearson, Case No. 15,- 
081; Muscatine v. Mississippi & M. R. Co., Id. 
9,971. 

A judgment giving plaintiff costs to which he 
was not entitled cannot be corrected at a subse- 
quent term.— Crabtree v. NefE, Case No. 3,315. 

§ 29. As to parties. 

An entry on the clerk's docket, after judgment, 
intimating that it is for the use of a third person, 
cannot be stricken out after the term. — ^Bradley 
V. Eliot, Case No. 1,778. 

§ 30. Time of payment. 

Where time of payment has been fixed by a 
final decree, an extension cannot be granted. — 
Jenkins v. Eldredge, Case No. 7,269. 

§31. Time of application. 

A federal court has no power to correct 
after the lapse of 16 years, an alleged error in 
a decree of its predecessor, not due to a cler- 
ical mistake disclosed on the face of the rec- 
ord, but to a mistake which is disclosed only 
by additional proofs. — Espinosa v. United 
States, Case No. 4,529. 

§ 32. Effect of amendment or correction. 

The action of the court in amending its own 
records cannot be questioned by another court, 
even upon error. — Cromwell t. Bank of Pitts- 
burg, Case No. 3,409. 

§ 83. Kelease of rigbt to amend. 

The fact of giving bail after decree is not 
necessarily estoppel and release of all errors. 
—Day V. Phelps, Case No. 3,689. 

§34. Beview. 

The orphans' court of Washington county, 
D, C, may review its sentence, even after the 
right of appeal is lost; and an appeal lies on 
that review. — Mauro v. Ritchie, Case No. 9,312. 



VU. OPENING OB VACATING. 

See, also, ante, § 12. 

§ 35. Jurisdiction and poiver to open or 
vacate in general. 
The court has power to set aside its judg- 
ment during the term at which it was given. — 
Allen V. Thomas, Case No. 289; United States 
V. Harmison, Id. 15,308. 

Such power is unlimited during such term. — 
Union Trust Co. v. Rockford, R. I. & St. L, 
R. Co., Case No. 14,401. 

The court has no power to set aside a judg- 
ment or decree after the term at which it was 
rendered.— Brush v. Bobbins, Case No. 2.059; 
McClellan v. Posbender, Id. 8,695; Scott v. 
Blaine, Id. 12,525; Same v. Hore, Id. 12,535; 
Wood V. Luse, Id. 17,950. 

This rule applies in the case of a final decree 
against two defendants jointly, where one died 
before the hearing.— Scott v. Blaine, Case No. 
12,525. 

The court may, during the term, set aside a 
dismissal, and restore tie case, without losing 
its jurisdiction; and another court cannot, by 
taking jurisdiction during the interval, oust or 
supersede its jurisdiction.— Union Trust Co. v. 
Rockford, R. I. & St. L. R, Co., Case No. 14,- 
401. 

§ 36. Grounds for opening or vacating. 

In the absence of fraud or irregularity, acci- 
dent in not appearing, or otherwise, happen- 
ing before final decree, cannot be relieved 
against thereafter except by bill in equity. — 
Jenkins v. Eldredge, Case No. 7,269: Medford 
V. Dorsey, Id. 9,389. 

A judgment may be set aside at a subsequent 
term for irregularity.— Jones v. Kemper, Case 
No. 7,472; Union Bank of Georgetown v. Crit- 
tenden, Id. 14,354. 

A decree entered without authoritv will bo 
set aside.— In re Amory and Leeds, Case No. 
336a. 

A judgment void for want of jurisdiction may 
be vacated on motion after the expiration of 
the term.— Shuford v. Cain, Case No. 12,823. 

If the real amount of the debt is controvert- 
ed after judgment on a bond, the court may 
direct a writ of inquiry to ascertain the amount, 
or direct an issue to be made up and tried at 
bar.— Bobyshall v. Oppenheimer, Case No. 
1,592. 

Judgment not opened after the term to permit 
retasation of costs. — Blagrove v. Ringgold, 
Case No. 1,480. 

Failure to give security for costs under a gen- 
eral rule of court is no ground for vacating a 
judgment.— Lytle v. Fenn, Case No. 8,651. 

When a judgment will be set aside, with per- 
mission to amend the declaration to conform to 
a state of facts not before known to exist — 
Newton v. Weaver, Case No. 10,193. 

Misapprehension of counsel as to what would 
be done at a given term of court is ordinarily 
no ground for vacating the judgment— Lytle 
V, Fenn, Case No. 8,651. 

A judgment entered by mistake of the clerk 
may be set aside at the next term, and the 
execution quashed. — United States v.McKnight 
Case No. 15,695. 

§ 37. Time of application. 

The court, after five years, allowed a judg- 
ment satisfied of record to be opened to correct 
errors in the assessment of damages. — Crookes 
v. Maxwell, Case No, 3,415. 

The federal district court, three years after 
rendering a decree in a confiscation case can- 
not reverse the same. — United States v. Six 
Lots of Ground, Case No. 16,299. 
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A judgment quod computet in an amicable 
iiction, in wliich the court is without jurisdic- 
tion as to one of the parties, heing interlocu- 
tory and not appealable, is under the control of 
the court, and may be set aside even after 
many years.— Kitchen y. Strawbridge, Case 
No. 7,854. 

A judgment by default, for want of a plea 
before expiration of the rule to plead, may be 
set aside on motion at a subsequent term. — 
TTnion Bank of Georgetown v. Crittenden, Case 
No. 14,354; Earl v. Raymond, Id. 4,243; Fel- 
lows T. HaU, Id. 4,722, 4,723. 

§ 38. Judgments hy confession. 

Judgment by confession taken against one 
defendant set aside for irregularity where the 
other had been served with process. — ^Hyer v. 
Hyatt, Case No. 6,976. 

On motion of special bail on return of sci. fa., 
court will set aside original judgment against 
the principal, for irregularity, and all subse- 
quent proceedings.— Ault v. Elliot, Case No. 655. 

In a joint action against two, after one has 
confessed judgment, it is too late for him to 
move to vacate the same because the capias ad 
respondendum was not renewed and regularly 
returned non est inventus, at every term pre- 
ceding the trial.— McCandless v. McCord, Case 
No. 8,678. 

A judgment entered in a federal court on a 
bond with warrant of attorney was set aside, 
both parties being citizens of the state.— Byrne 
V. Holt, Case No. 2,272. 

§39. Practice on vacating. . 

On motion by defendant to vacate a 3Udg- 
ment, the court may, the proper papers bemg 
before it, render a new judgment and issue 
execution.- Boody v. Rutland & B. R. Co., 
Case No. 1,635. 

§40. Conditions imposed. 

The condition of payment of costs on vacat- 
ing a judgment Jield to have been waived, 
where no demand for payment was made, and 
proceedings were taken as if the judgment 
was vacated.— Ransom v. New York, Case No. 
11,572. 

Vm. EQUITABLE KEIiIEF. 

§ 4:1. Grounds. 

Equity will not relieve from a judgment at 
law unless it appear that it is unjust and ineq- 
uitable, and ought not to be enforced.— Brad- 
ley V. Richardson, Case No. 1,786; Kidweli v. 
Masterson, Id. 7,758. 

Equitable relief against a judgment at law 
is granted only where the judgment is obtained 
in consequence of accident, mistake, or fraud, 
without any fault of the injured party, who 
has no remedy, or has without fault lost his 
remedy at law,— Railroad Co. v. Neal, Case No. 
11,534. ■ 

Relief on- the ground of surprise at the trial 
and indisposition of counsel on the motion for 
a new trial, preventing a full and fair hear- 
ing was refused.— Railroad Co. v. Neal, Case 
No. 11,534. 

Injunction granted to stay execution upon a 
judgment obtained by surprise. — ^Baker v. Glov- 
er, Case No. 769; Roach v. Hulings, Id. 11,- 
874. 

An injunction will be granted as to portion 
of judgment recovered by surprise against for- 
eigners though plaintiffs acted bona fide. — 
Bell v. Cunningham, Case No. 1,246. 

Fraud in obtaining jurisdiction in the fed- 
eral court is a good ground in equity to stay 
execution of a judgment obtained in such ac- 
tion.— Sawyer V, Gill, Case No. 12,399. 

Fraud upon a party by her counsel will not 
invalidate a decree where it does not appear 
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that it affected the result.— Amory v. Amory, 
Case No. 335. 

A judgement rendered against a municipality 
by connivance of its officers, on warrants 
fraudulently issued, will be set aside in equity, 
but the municipality will be required to pay 
the consideration actually received. — School 
District Tp. v. Lombard, Case No. 12,478. 

But fraud of the payee in obtaining promis- 
sory notes is a matter of defense, and cannot 
be set up after judgment as a ground for re- 
lief in equity. — Muscatine v. Mississippi & M. 
R. Co., Case No. 9,971. 

Enforcement of judgment confessed by in- 
dorser of note, under agreement with holder 
to proceed at once against solvent maker, en- 
joined where the holder delayed action, and the 
maker became insolvent. — Garey v. Union 
Bank, Case No. 5,241a. 

The absence of a witness is no ground for an 
injunction to stay the proceedings on the judg- 
ment. — Chapman v. Scott, Case No. 2,609. 

A bill in equity will be sustained to set 
aside a judgment upon a policy of insurance, 
upon the ground of such newly-discovered evi- 
dence of fraud and felony on the part of the orig- 
inal plaintiff as would, if pleaded, have been a 
perfect defense to the previous action. — Ocean 
Ins. Co. V. Fields, Case No. 10,406. 

The fact that a judgment at law was ob- 
tained through the inattention and neglect of 
defendant's counsel, who was not pecuniarily 
respousiljle for the amount, is no ground of 
relief in equity. — Rogers v. Parker, Case No. 
12,018. 

Wrongfully depriving a debtor of an oppor- 
tunity of making a defense is no ground' of the 
relief in equity from a judgment at law unless 
a defense, apparently, would have been avail- 
able.— Bradley y. Richardson, Case No. 1,786. 

Injunction granted to stay proceedings on a 
judgment at law obtained in a suit instituted 
in the name of a person not interested, whose 
name was used only for the purpose of pre- 
venting a defense, which the defendant had 
against the real plaintiff in interest. — Green- 
leaf V. Maher, Cases Nos. 5,779, 5,780. 

A judgment at law will not be enjoined to 
await the recovery of unliquidated damages by 
the debtor against the creditor unless good 
ground exists to believe that the former would 
not be able to obtain payment of his recovery. 
— ^Boone v. Small, Case No. 1,644. 

Judgments are not impeachable in equity for 
matter which has been once tried, or so put in 
issue that it might have been tried.— The Acorn, 
Case No. 29; Breekenridge v. Peter, Id. 1,825; 
United States v. Flint, Id. 15,121. 

Equity will not relieve against a judgment 
confessed by an attorney through defendants 
negligence. — ^Mason v. Jones, Case No. 9,240. 

Defendant can have no relief in equity 
against a judgment at law rendered against him 
on plaintiff's stipulation to discharge it on 
defendant's performance of impossible condi- 
tions.^Goodwin v. Cartwright, Case No. 5,551. 

A court of equity, has power to reduce the 
amount of judgments at law rendered on Con- 
federate contracts to the equivalent in legal 
money.— Fowler v. DiUon, Case No. 5,000. 

A court of equity may require the abatement 
of war interest embraced in judgments in Vir- 
ginia.— Fowler V. Dillon, Case No. 5,000. 

A release by defendant in ejectment of the 
right to the land in controversy to a third 
person will not prevent his maintaining a bill 
to enjoin the judgment, where his equity is a 
mere possibility or constructive equitable trust, 
created by the decree of the court of equity. — 
Dunlap V- Stetson, Case No. 4,164. 
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A judgment in attachment will be enjoined if 
defendant had no actual notice, and had a good 
defense, and his failure to make defense was 
owing, not to any fault or negligence on his 
part, but to the fault of the plaintiff. — Zerega 
V. McDonald, Case No. 18,212. 

An agreement between plaintiffs and some of 
the joint defendants that, if they will abandon 
the defense, plaintiffs will not call upon them 
for any jtart of the judgment, is a fraud upon 
the co-defendants, and cannot be enforced. — 
Selz V. Unna, Case No. 12,650. 

The federal court has jurisdiction of a bill for 
relief of a judgment creditor who, to protect his 
interest, has purchased projierty on foreclosure 
of a prior mortgage which it is attempted to re- 
deem, for the debtor's benefit, under a fraudu- 
lently confessed judgment. — Currie T. Jordan, 
Case No. 3.491. 

A claim by the owners of a bill of exchange 
for damages for failiu^e of one to whom it was 
sent for collection to give notice of dishonor to 
the indorser, not being allowed as a set-off in 
an action at law by the negligent holder, is 
ground of equitable relief against the judgment 
obtained in such action. — Gallagher v. Roberts, 
Case No. 5,194. 

Where the debtor arrested on a ca. sa. is set 
at liberty by plaintiff, though on express condi- 
tion that plaintiff shall not be prejudiced there- 
by, it operates as a discharge, and equity will 
not interfere. — Magniae v. Thomson. Case No. 
8,957. 

§ 42. Jurisdictioii and proceedings. ' 

A bill to set aside and declare void a decree 
for fraud or otherwise can only be maintained 
in the court in which it was rendered. — Osborn 
V. Michigan Air Line R. Co., Case No. 10,594. 

The delay of a year after discovery of the 
fraud before making a tender to the debtor's 
executor, and a further delay of eight months in 
bringing suit, held not sufficient laches to bar 
the remedy. — ^Van Renssellaer v. Kelly, Case 
No. 16.873. 

A delay of eleven years after knowledge of 
suspicious conduct of counsel bars relief against 
decree for his fraud. — ^Amory v. Amory, Case 
No. 335. 

Equity will not relieve against a judgment at 
law, upon plene administravit, on the ground 
that the defendant at law could not produce 
vouchers to support his plea, unless there be in 
the bill an allegation of fraud, mistake, sur- 
prise, or accident. — ^Wilson v. Bastable, Oases 
Nos. 17,788, 17.789. 

Sufficiency of evidence to sustain bill to set 
aside judgment on a note as collusive and with- 
out consideration. — Sohier v. Merril, Case No. 
13.158. 

A judgment may be enjoined in part, and al- 
lowed to proceed for the residue. — Dunlap v. 
Stetson, Case No. 4,164. 

Notice of application for a provisional injunc- 
tion, in a suit in equity to restrain the enforce- 
ment of a judgment at law, does not oi)erate as 
a stay.— Kamm v. Stark, Case No. 7,604. 

A provisional injunction will not be granted 
in such case where it appears that the judg- 
ment has been enforced by execution before the 
time of the application. — ^ICamm v. Stark, Case 
No. 7,604. 

The bankruptcy of one debtor in a joint judg- 
ment does not prevent the plaintiff from pro- 
ceeding against the other defendant, though en- 
joined from enforcing execution against the 
bankrupt. — Penny v. Taylor, Case No. 10,957. 

After satisfaction on execution of a judg- 
ment at law, on the dissolution of an injunction, 
plaintiff cannot recover, upon the injiuiction 
bond, interest accruing upon the judgment while 



delayed by the injunction. — Grundy v. Young. 
Case No. 5,851; Mason v. Muncaster, Id. 9,- 
248. 

IX. COtliATERAI. ATTACK. 

See, also, post, § 66. 

§ 43. In general. 

A judgment of a competent court is not sub- 
ject to collateral impeachment. — Campbell v. 
Strong, Case No. 2,367a: Smith v. Pomeroy, 
Id. 13,092. 

The regularity of a judgment when used as 
evidence cannot be inquired into. — Piatt v. 
Oliver, Case No. 11,115. 

§ 44. Judgments impeadxalile collater- 
ally. 

A decree of a state court awarding custody 
of children on divorce of parents under the 
power given to make such order for "the main- 
tenance and education of the children" as may 
be just cannot be questioned collaterally in an- 
other forum. — ^Bennett v. Bennett, Case No. 1,- 
318. 

The decree of a probate court appointing an 
administrator cannot be impeached in a suit up- 
on a patent granted to him as the representa- 
tive of the inventor. — Northwestern Fire Ex- 
tinguisher Co. V. Philadelphia Fire Extinguish- 
er Co., Case No. 10,337. 

§ 45. Grounds. 

Where a court has jurisdiction of the res in a 
proceeding in rem, the record of its decree can- 
not be collaterally attacked for errors and ir- 
regularities appearing therein. — Otis v. The Rio 
Grande, Case No. 10,613. 

Where the record produced upon the plea of 
nul tiel record shows a verdict only, the court 
will presume that a judgment was entered pur- 
suant thereto. — ^Teasdale v. Branton, Case No. 
13,813. 

The determination by the court issuing the 
summons, that it was duly served by publica- 
tion, as authorized by law, is conclusive when 
collaterally brought into question. — Galpin v. 
Page, Case No. 5.205. 

A decree of foreclosure upon personal service 
outside of the district, and constructive service 
by publication, is not subject to collateral at- 
tack for defects or irregularities which would 
have been ground for reversal upon appeal. — 
Salisbury v. Sands, Case No. 12,251. 

The service of summons by a party to the ac- 
tion is an irregularity that is cured by entry of 
judgment, and will not avail when the judg- 
ment is attacked in a collateral proceeding. — 
Owens V. Gotzian, Case No. 10,634. 

The recital in a decree of due service of 
process is conclusive, unless contradicted by 
something in the record itself, showing that such 
recital is not or could not be true. — Lincoln v. 
Tower, Case No. 8,355; Riggs v. Collins, Id. 
11,824; Westerwelt v. Lewis, Id. 17,446. 

But it may be shown in what manner, wheth- 
er by personal service or by attachment, notice 
is given, as its effect is not to contradict the 
record, but to limit its operation. — Lincoln v. 
Tower, Case No. 8,355. 

In case of service by publication the record 
must show the facts which bring the case with- 
in the statute allowing such service. Code Or. 
§§ 55, 56.— Neff v. Pennoyer, Case No. 10,083. 

The validity of a decree in a suit brought to 
enforce a trust by the substitution of a trustee 
in the place of one deceased, made by the court 
in the county where the laud lay, though all 
the persons in interest were not made parties, 
cannot be collaterally questioned in another tri- 
bunal. — Randall v. Jaques, Case No. 11,553. 

Where the court has no power to render a 
personal judgment against a married woman. 
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I such a judgment may be attacked collaterally, 
; tlioHf^h the court in other respects may have ju- 
risdiction over her person and the subject-mat- 
ter.— Norton V. Meader, Case No, 10,351. 

A judgment of a state court whose jurisdiction 
was acquired under a state statute, which was 
virtually repealed by the adoption of a treaty 
before the judgment was rendered, is void ab 
mitio.— Fisher v. Harnden, Case No, 4,819. 

The question of jurisdiction is considered as 
having been decided by the first order or process 
made or issued in a case.— Manier v. Trumbo, 
Case No, 18,309. 

All presumptions are in favor of a judgment 
of a court of general jurisdiction.— Alexander v, 
Knox, Case No. 170; Galpin v. Page, Id, S,205; 
Gray v, Larriraore, Id, 5,721; Sprague t. Lith- 
erberry. Id. 13,251. 

The jurisdiction of inferior courts must be af- 
firmatively shown by parties claiming benefits 
thereunder.— Gray v. Larrimore, Case No. 5,- 
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721. 

The recital of a jurisdictional fact, there be- 
mg nothing to the contrary in the record, is con- 
clusive of the determination of the fact upon 
sufficient evidence, although the evidence does 
not appear in the record.— Galpin v. Page, Case 
No. 5i205, 

The presumption in favor of judgments of 
couris of general jurisdiction only extends to 
matters and persons falling within the scope of 
such general jurisdiction. When the proceed- 
ing- is outside of such general scope, the record 
must show compliance with the special author- 
ity.— Galpin V. Page, Case No. 5,206. 

The presumption in favor of the judgments 
of superior courts ceases when it appears that 
defendants were without their territorial lim- 
its, or that their proceedings were jiot in ac- 
cordance with the course of the common law.— 
Gray v. Larrimore. Case No. 5,721; Neff v. 
Pennoyer, Id. 10,083. 

No presumption will be indulged in favor of 
the regularity of proceedings in pais for the pur- 
pose of divesting one person of the title to real 
estate, and conferring it on another.— Schenck 
V. Peay, Case No. 12,450. 

Where the jurisdiction of a court of special au- 
thority appears upon the record, its judgment is 
of equal force as that of a court of general ju- 
risdiction.— Mohr V, Cotzhausen, Case No. 9,- 

In a suit on a judgment, the heir of the judg- 
ment debtor cannot avail himself of an error of 
the clerk by which the judgment was entered 
for the penalty of the bond sued on, instead of 
the damages allowed,— Alston v, Munford, Case 
No. 267. 

Nil debet cannot be pleaded to an action on a 
judgment.— Jacguette v. Hugunon, Case No. 7,- 
169; French v. Lafayette Ins. Co., Id. 5,102, 

A release, the statute of limitations, or pay- 
ment may be pleaded.— Jacquette v. Hugunon, 
Case No. 7,169. 

A release of a judgment which has been sub- 
sequently revived by sci. fa. cannot be pleaded 
in an action brought on the revived judgment.— 
Snyder v. Bracken, Case No. 13,153. 

A plea that the judgment was obtained by 
fraud, duress, etc., is bad on demurrer.- Ran- 
dolph V. King, Case No, 11,560. 

Tbe frauds for which judgments are impeacha- 
ble m courts of equity are collateral acts, ex- 
trinsic to the merits,— United States v, 'Flint, 
Case No, lo,121, 

'A decree in a divorce suit against plamtifE 
declaring that she was never legally married 
may be impeached for fraud when set up against 
Uer m another state. Case No. 334 reversed.— 
Amory v. Amory, Case No. 333. 
Fed.Cas.Diff.— 44 



A fraudulent sale and conveyance by an ad- 
mmistrator, confirmed by a decree of the court, 
may be questioned and declared bad in an eject- 
ment or other action as well at law as in equity. 
— Rhoades v, Selin, Case No. 11,740. 

X. MERGER A.'NH EAR OF CAUSES 
OF ACTION AND DEFElirSES. 

See, also, post, § 65. 

§46. Judgments operative as a bar. 

A judgment against plaintifiE in a suit in a 
state court against an indorser of a note, on 
the ground that plaintifE was affected by equities 
existing between original parties, held not a bar 
to a suit m the federal court against the maker, 
where a different rule obtained.— National Bank 
of the Republic V. Brooklyn City & N. R. Co., 
Case No. 10,039. 

A judgment of the Illinois circuit court un- 
der the state revenue law Of February 26, 1839, 
IS no bar unless it is shown that everything xe- 
quured by the statute to give jurisdiction was 
done.— Jlayheiij t. Davis, Case No, 9,347. 

A final judgment upon the merits, by a state 
court of Massachusetts, in a writ of entry, is a 
bar to a writ of right between the same par- 
ties, and for the same premises, in the federal 
courts.- Derby y. Jacques, Case No. 3,817. 

A decree of the state court declaring licenses 
under letters patent fraudulent and void is res 
judicata against defendants, and all persons 
acquiring rights under them, in an action by 
the same complainant in the federal court for 
infringement of the patent— Consolidated Fruit- 
Jar Co. V. WJiitney, Case No. 3,133. 

The federal courts will not entertain a bill 
by a nonresident stockholder of a domestic cor- 
poration, where the issues raised bv the bill 
have been already adjudicated by the state court 
in a smt between the corporation and the prop- 
er adyei-sai-y parties.— Ghaffin v, St. Louis, 
Case No. 2,573. 

After reversal on appeal in the state court, 
and new trial ordered, plaintiff may dismiss his 
suit, and bring another in the federal court- 
Hazard V. Chicago, B. & Q. R. Co., Case No. 

fa,2(D. 

Plaintiff, in such case, is bound by the ruling 
of the court on appeal, unless he makes a dif- 
ferent ease m the new forum.— Hazard v. Chi- 
cago, B. & Q. R. Co., Case No. 6,276. 

To maintain the plea of res judicata the judg- 
ment must be final. If it is open to appeal, the 
plea IS bad.— New Orleans Nat Banking Ass'n 
V. Adams, Case No. 10,184; Whitaker v. Bram- 
son. Id. 17,526. 

The discharge of a trustee in an action at 
law at nisi prlus-, to Avhich discharge exceptions 
are pending in a law court, cannot be pleaded 
as a judgment in bar of another action.- Robin- 
son V. Tuttle, Case No. 11,968. 

A decree in a. patent case declaring certain 
claims void, but sustaining another, and direct- 
ing an account, is not final, and does not make 
the question of the validity of the claims res 
judicata.— Rumford Chemical Works v. Hecker 
Case No. 12,133. ' 

A decree that a preliminary injunction stand 
continued on the performance of certain acts 
within a certain time, otherwise to be dismiss- 
ed, helcl not an absolute bar to a future suit 
where the^acts are not performed.— Jenkins v. 
Eldredge, Case No. 7,266. 

Notwithstanding the judgment might have 
been rested uiion an issue upon matter of abate- 
ment, the matter upon the merits will be res 
adjudicata, where both issues are found for de- 
fendant and the judgment is entered generally 
undfer a local law allowing all defenses to be 
set up in the answer,— Four Hundred and Twen- 
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tv Min. Co. T. Bullion Min. Co., Case No. 4,- 
989. 

A judgment of nonsuit never operates as a liar 
to a subsequent action for the same cause.— 
Evans v. White, Case No. 4,572a. 

Where a bill is dismissed on motion of corn- 

plainant before testimony taken is published, 

and without a hearing on the merits, the record 

is no bar to another suit.— Badger v. Badgfer, 

. Case No. 717. 

A consent decree, upon a bill asking for an 
issue of devisavit vel non, and denying testa- 
trix's competencv, setting aside the issue of the 
devisavit, and providing for certain payments 
under the will, is not res judicata as to the sufe- 
eiency of the bequests under the will.— Kam v. 
Gibboney, Case No. 7,595. 

A verdict on which a judgment was never en- 
tered is not conclusive in another suit. — ^AUen 
V. Blunt, Case No. 217. 

An agreed statement of facts may be the 
proper foundation of such a judgment as will 
bar a new suit between the same parties for the 
same cause of action.- Derby v. Jacques, Case 
No. 3,817. 

The fact that the declaration in an action at 
law is not sufficient to withstand a demurrer 
will not prevent the judgment in the action 
from being a bar to any other suit for the same 
cause of action.- Hughes v. Blake, Case No. 
6,845. 

An inquisition is no bar to a special action up- 
on the case for a cause of action which accrued 
before the inquisition.— Wright v- Georgetown, 
Case No. 18,080. 

§ 47. Ca-oses of action and defenses 
merged, barred, or conclnded. 

Unless the same subject-matter was involved, 
and the same questions raised, judgment recov- 
ered is not res judicata. — Clark v. Gibboney, 
Case No. 2,821. 

Where a former judgment is relied on as a 
defense in admiralty, it should appear by the 
record that the precise question or title set up 
was passed upon in a former suit, not merely 
that it might have been.— The Vineennes, Case 
No. 16,945. 

The causes of action are the same where the 
same evidence will support both. — ^Lawrence v. 
Vernon, Case No. 8,146; Steam Packet Co. v. 
Bradley, Id. 13,333. 

The principle of res judicata does not apply 
where there is not an identity in the cause of 
action, or the character of the persons for or 
against whom the claim is made.— Smith v. 
Turner, Case No. 13,119. 

A judgment will not bar a matter not actually 
litigated and decided.— Burnham v. Webster, 
Case No. 2,179. 

A judgment on the merits in a personal action 
is a bar to another action on the same claim, 
and between the same parties, though in a dif- 
ferent form.— Lawrence v. Vernon, Case No. 
8,146. 

A judgment is a bar to a new suit for the 
same purpose when substantially the same as 
the first, except for averments therein of im- 
material matter.- Case v. New Orleans & C. R. 
Co., Case No. 2,493. 

A suit upon a ground of relief abandoned in a 
prior suit is bacred by the final determination in 
such suit adversely to complainant. Case No. 
13,317 overruled.— Starr v. Stark, Case No. 13,- 
316. 

A party is not bound in an action relating to 
one lot to litigate his title to another and dif- 
ferent lot, even though the title to both be the 
same.— Starr v. Stark, Case No. 13,318. 

A judgment in plaintiff's favor on coupons of 
county bonds is not conclusive in a suit by him 



on other coupons of the same bonds. — Stewart 
V. Lansing, Case No. 13,432. 

Where two lots are held under two dis^tint-t 
chains of title, a decree against one of such 
titles in a suit relating to one of the lots will 
not estop the party from setting up the other 
title in a suit relating to the other lot.— Starr v. 
Stark, Case No. 13,318. 

Under a local law allowing a new trial as to 
some issues, without disturbing the findings up- 
on others, a judgment supported by findings not 
vacated is not an estoppel as to matter em- 
braced in a vacated finding.— Four Hundred and 
Twenty Min. Co. v. Bullion ilin. Co., Case No. 
4,989. 

A decree of the supreme court of probate re- 
versing that of the inferior court, decreeing dis- 
tribution, is no bar to a subsequent suit by the 
parties claiming as heirs or legal representa- 
tives. — ^Harvey v. Richards, Case No. 6,182. 

A judgment respecting a claim to a life insur- 
ance policy as a pledge to secure a debt, on the 
ground that there had been no delivery, is no 
bar to a bill to enforce performance, of the con- 
tract to deliver the pledge and for a recovery 
of the proceeds of the policy.— Myers v. D'Meza, 
Case No. 9,987. 

A judgment in favor of the maker of a note in 
replevin against a banker who held the samt; 
for collection, brought upon the ground that the 
note was obtained by fraud, will not bar arf ac- 
tion by the owner, an indorsee for value there- 
of before maturity, from obtaining an action 
thereon against the maker.— Waite v. Trible- 
cock. Case No. 17,046. 

A decree against plaintiff in a suit for relief 
from a judgment obtained on a promissory note, 
on the ground that it was paid, heM a bar to a 
suit to recover back the amount of the judg- 
ment paid.- Montford v. Hunt, Case No. 9,725. 

Where lands were devised with directions to 
be sold by the executor, and a share of the pro- 
ceeds paid to certain emancipated slaves, and m 
a suit against the executor, to which such lega- 
tees were not parties, it was decreed that they 
were incompetent to take, held, that this was 
no bar to their rights.— Mathews v. Springer, 
Case No. 9,277. 

A decree for divorce declaring that articles 
previously entered into for alimony should re- 
main in force is no bar to an action upon a 
bond given to perform those articles.— McGowan 
V. Caldwell, Case No. 8,806. 

A verdict in assumpsit by three plaintiffs to 
recover for widening the upper and lower end 
of a street finding defendant liable to pay for 
widening the upper end, will not bar a subse- 
quent action by two of such plaintiffs to recover 
for widening the lower end of the street.— Law- 
rence V. Vernon, Case No. 8,146. 

A judgment against a bank in a suit upon its 
teller's bond, is no bar to an action for money 
had and received by him for its use.— Bank of 
United States v. Johnson, Case No. 919. 

A decree between a lot holder in Portland, 
Or., and a settler on the Portland land claim, 
declaring a certain strip of land to have been 
dedicated to the public, is not an estoppel in a 
suit by the settler's grantee against the town.— 
Lownsdale v. Portland, Case No. 8,578. 

A decree that the title of a patent is in com- 
plainant in an action brought to determine the 
rights of the parties makes the rights res judi- 
cata.— Consolidated Fruit-Jar Co. v. Whitney, 
Case No. 3,134. 

A verdict and judgment at law is not a bar 
to relief in equity if an equitable ground of re- 
lief be laid.— Gallagher v. Roberts, Case No. 
5,194. 

A verdict and judgment at law against the 
validity of a patent bars a suit in equity on, 
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the same patent between the same parties. — 
Reynolds v. Badger, Case No. 11,726. 

A judgment dismissing upon the merits a bill 
by a patentee against a patentee of a junior 
patent, claiming an interference, and praying 
that the junior patent be declared Toid, is not 
a bar to a suit for an infringement against an 
assignee of a junior patentee, where the judg- 
ment did not find an interference, and declare 
complainant's patent void.— Tyler v. Hyde, Case 
No. 14,309. 

^ It cannot be set up, to avoid the bar of a 
judgment entered upon a verdict, that the evi- 
dence was wholly insufficient to establish the 
claim, or that no evidence was offered or re- 
ceived by the courL— Ramsey v. Herndon, Case 
No. 11,546. 

§48. Persons wlio may take advantage 
of tlie bar. 
A judgment against one of two joint con- 
tractors may be set up in bar to a suit against 
both.— Traf ton v. United States, .Case No. 14,- 
135; Willings v. Consequa, Id. 17,767; Conse- 
qua V. Willings, Id.; Woodworth v. Spafford, Id. 
18,020. 

But where a contract is both joint and sev- 
eral, a judgment against both contractors is not 
a bar to a several action against either, and a 
several judgment against either is not a bar to 
a joint judgment against both.— Trafton v. Unit- 
ed States, Case No. 14,135; United States v. 
Cushman, Id. 14,908. 

A judgment obtained against one of two part- 
ners on a joint promise merges the contract. — 
Sedam v, Williams, Case No. 12,609: 

Judgment against one partner is a bar to a 
subsequent suit against the others, though they 
were dormant partners at the time of lie con- 
tract, and were not discovered by the plaintiff 
until after the judgment— United States v. 
Ames, Case No, 14,440. 

In a joint assault and battery a recovery in a 
suit against one is a bar to a suit against the 
other.— Swope v. Courtney, Case No. 13,703. 

An unsatisfied judgment against one of two 
joint tort feasors is no bar to an action against 
the other.— Long v. Conner, Case No. 8,479. 

The rule that a judgment against one of sev- 
eral joint trespassers is no bar to an action 
against others applies in trover for successive 
conversions by different persons.— Matthews v. 
Menedger, Case No. 9,289. 

Where a tax sale is assumed to be valid, and 
the decision is only as to the estate conveyed, 
the question of the validity of the tax sale is 
not res judicata as to a person not a party to" 
the record.- Smith v. Turner, Case No. 13,119. 

XI. CONCLTISIVENESS OP ADJUDI- 
CATION. 

See, also, post, §§ 66, 81. 

§49. Judgments conclusive in general. 

The force of former judgments between the 
same parties, whether foreign or domestic, or 
in different states of the Union, and whether 
in personam, or in rem, considered.— Burnham 
V. Webster, Case No. 2,179. 

_ The decision of a court of competent jurisdic- 
tion is conclusive wherever the same question 
is again raised.— Wright v. Deklyne, Case No. 
18,076. 

Where the court has general jurisdiction to 
issue a writ or make an order, a writ or order 
made in a particular case in which the facts 
did not confer jurisdiction must be taken as 
valid and effectual until quashed, reversed, or 
otherwise superseded by a tribunal competent 
to review and correct the error. — ^Manier v. 
Trumbo, Case No. 18,309. 
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A statute making a decision of a military com- 
mission final, held not to make it conclusive as- 

i? "if. J^^S^t ill question,— Antrim's Case, Case- 
No. 495. 

_ A dismissal of a bill in equity is not condusive- 
m a court of law in an action brought for the 
^me matter.- Wright v. Deklyne, Case No. 18,- 
076, 

A judgment in a state court of probate, where* 
obtained by fraud, is not conclusive.— Pratt v.^ 
Northam, Case No, 11,376. 

A decree pro confesso settles no rights when 
not followed by a final decree.- Loekhart v. 
Horn, Case No. 8,446. 

A judgment based upon an estoppel by a pre- 
vious judgment in ejectment Jield no defense on 
a new trial after reversal of the first judgment. 
—French v. Edwards, Cases Nos. 5,097, 5,098. 

^ The federal courts are bound to give to the- 
judgments of the state courts only the same- 
faith and credit which the courts of another 
state are bound to give to them.— Galpin v. 
Page, Case No. 5,206. 

Where the state court has jurisdiction, the- 
merits of the controversy involved are not open 
to examination in the federal court after judg- 
ment.— Galpin V. Page, Case No. 5,206. 

And the rule is the same although an adjudi- 
cation involves a decision as to the legal rights 
of the parties as affected by the United States 
bankruptcy laws.— Atkinson v. Purdy, Case No, 
616; In re Hussman, Id. 6,951: Van Kleeck v. 
MOler, Id. 16,860. 

A judgment recovered between the same par- 
ties in another federal court, upon the same 
cause of action, may be pleaded in bar, irre- 
spective of the time when the suit was com- 
menced.— United States v. Dewey, Case No, 14,- 

oOO. 

The estoppel of a judgment is not avoided 
by the fact that an action has since been 
brought upon it in which defendant pleaded 
nul tiel record, and plaintiff took a nonsuit.— 
Michigan Ins. Bank v. Eldred, Case No. 9,- 
528. 

§ 50. Persons concluded. 

When the findings and judgment in a given 
case are conclusive on both parties if conclusive 
on one, the estoppel is mutual, within the 
meaning of the rule requiring estoppels to be 
mutual.— Pour Hundred and Twenty Min. Co, 
V. Bullion Min. Co., Case No. 4,989. 

A decree is conclusive with respect to the 
subject-matter on which it acts, but does not 
affect the rights of third persons not parties. 
— McCali V, Harrison. Case No. 8,671; Mankin 
V. Chandler, Id. 9,030; Society for Propaga- 
tion of the Gospel v. Hartland, Id. 13,155 ; 
q?aber v. Perrot, Id. 13,721; Warburton v. 
Aken, Id. 17,143. 

Persons claiming under such parties and pur- 
chasers pendente lite are also bound.— Society 
for Propagation of the Gospel v. Hartland, 
Case No. 13,155. 

A person who sues in the name of another 
for his use is substantially a par^, and is 
within the rules that the judgment of a court 
of competent jurisdiction is final between the 
parties, and a bar to a subsequent suit.— York 
Bank v, Asbury, Case No. 18,142. 

New parties to a second suit, not privy to 
the parties in the first suit, cannot introduce 
the former judgment in their favor, though 
seeking to enforce the same rights.' Escep- 
tions.— Baring v. Fanning, Case No. 982. 

A person compelled by the judgment of a 
court of competent jurisdiction to pay money to 
one man, having acted in good faith, is pro- 
tected by that judgment from paying it to 
another,- Mayer v. Foulkrod, Case No. 9,342. 
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A judgment of a court of general jurisdic- 
tion, liaving cognizance of the case, however 
erroneous, will protect purchasers thereunder, 
—Bank of United States v. Voorhees, Case :so. 
939. 
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The decision of the supreme court of the 
state declaring a law under which bonds were uu tue oa-ui^ yj.^^ 
authorized to be issued to be constitutional eon- Case No. 8,493. 
clusivelv settles the question in favor of an a „„^t^ ;^ ^. 
purchasers of the bonds.-Smith v. Tallapoosa 
County, Case No. 13,113 



record.— Putnam t. New Albany, Case No. 11,- 
481. 

The verdict and judgment in a cause decided 
upon the sUtute of limitations adversely to 
plaintiff is no evidence of a want of considera- 
tion for a new promise in a subsequent suit up- 
on the same cause of action.— Lonsdale v. Brown. 



Purchasers under orders in proceedings pend- 
ing a suit are not bound by a decree as_ to 
right of property between libelants and claim- 
ants.— Jones V. Walker, Case No. 7,506. 

A judgment of foreclosure will operate as a 
bar or estoppel only between the parties and 
their privies, and is inoperative as against prior 
purchasers from the mortgagor, and their pos- 
session under it is not subversive of their right 
to redeem.— Gordon v. Hobart, Case No. 5,W\). 
The purchaser of a patent and one asso- 
ciated with defendant in the manufacture of 
an infringing article, pending assessment _of 
damages for infringement after decree for in- 
junction, are in privity to the decree, and are 
bound thereby.— Dayton v. Wright, Case No. 
3.C93. 

In California, an adjudication affecting title 
to land, in an action betA\-een the admmistrator 
and another, binds the heir.- Meeks v. Vas- 
sault. Case No. 9,393. 

A judgment in a suit against the sheriff to 
recover property wrongfully attached, where 
the creditor appeared and assumed the defense, 
is binding on the creditor in a suit for the 
wrongful attachment.— Murray t. Lovejoy, 
Case No. 9,963. 

A prior judgment in favor of evicted giiantee, 
in which he relied uprn title under which he 
was evicted, held conclusive, m a suit to quiet 
title, upon the witnesses who appeared for him. 
—Goldsmith v. Greve, Case No. 5,o/l. 

Proceedings for partition of lands in a Georgia 
court during the Rebellion held not binding up- 
on a loval citizen doing duty as surgeon m 
the Union army.— Cuyler v. Fernll, Case j\o. 
3,523. 

A decree in a suit by the vessel owners 
against a shipper for freight, where the de- 
fense is nondelivery, is not evidence either 
for or against the master xn a future suit 
against him by the shippers.— Swett v. BlacK, 
Case No. 13,690. 
Of the nature and effect of a decree in a 



A party is not estopped, by a judgment at 
law in a suit in which he might have set o£E 
his demand, from subsequentlv suing to re- 
cover the same.— Robinson v. Wiley, Case iNo. 
11,968a. 

An action will not lie on a claim which has 
been pleaded or offered in evidence as a set-off, 
and rejected by the verdict of a jury.— Janney 
V. Smith, Case No. 7,214. 

When the jurisdiction of a court depends up- 
on a fact which the court is required to ascer- 
tain in its decision, such decision is final unUl 
reversed in a direct proceeding for -that pur- 
pose.— Otis V. The Rio Grande, Case No. 10,- 
613. 

Order of court of competent jurisdiction ad- 
mitting to citizenship is conclusive in absence 
of fraud.— The Acorn, Case No. 29. 

Grant of administration, with will annexed, 
to a husband of testatri?:, is conclusive as to 
her right to make the will.— Cassels v. \ ernon. 
Case No. 2,503. 

An adjudication by a surrogate that an ad- 
ministrator was decedent's nest of km, ma 
contest between him and another as to the 
grant of letters of administration, is not con- 
clusive on the question of distribution.— Lau- 
jolle V. Ferrie, Case No 2,525. 

A decree of mortgage foreclosure is conclu- 
sive as to the capacity of plaintiff to maintain 
such suit and the validity of the note and mor- 
gage sued on.— Semple v. Bank of British Col- 
umbia, Case No. 12,659. 

The legal title to land which the owner ha<; 
agreed to convey, by a contract duly recorded, 
remains in him, and his interest is bound by a 
judgment against him.-O'Neil t. Wabash Ave. 
Baptist Church. Soc, Case No. 10,o31. 

A decision against a county, in a suit by it 
against a raUroad company to restrain the ne- 
KOtiation of railway aid bonds issued by the 
fompany, will estop the ^-ounty from setting up 
aeainst subsequent purchasers any grounds ot 
fuegSlity which might have been set up m the 
bill —Preble v. Portage County, Case No. 11.- 
380, 



court of probate, and as to the parties whom it 
binds.— Harvey v. Richards, Case No. b,l»^. 

The judgment against the principal is as 
conclusive against the bail as against the^pnn- 
cipal.— Greathouse v. Dunlap, Case No. o,<-±-. 

« 51. Matters conelTided. - . ,- 

A sentence of a court of exclusive jun^pif" 
tion is conclusive both as to the right establish- 
ed and fact decided.— Armroyd v. AViIliams, 
Case No. 538. 

Where the record fairly presents two points, 
upon either of which the decision might turn, 
and the court fully considers and determines 
both, the decision of neither can be regarded 
as an obiter dictum.— Hawes v. Contra Costa 
Water Co., Case No. 6,235. 

The matter decided must be within the pur- 
view of the proceedings before the court, and 
directly within the issue made and tried, to 
render the judgment or order an estoppeL— 
Semple v. Bank of British Columbia, Case No. 
12,660. 

To render a former adjudication an estoppel, 
the point adjudicated must have been admitted 
or distinctly put in issue in the course of the 
former adjudication, and must so appear of 



Dismissal upon the merits of "-editors bill 
to set aside conveyance as fraudulent estops^ 
creditor from opposing bankrupt's discharge.— 
In re Antisdel, Case No. 490. 

Defendant, in a second suit on the same pat- 
ent, held estopped, by. the DudgmcMitm ti.' 
former suit, from denymg. the novelty of the 
invention put in issue therem.-Dubois v. Phila- 
delphia, W. & B. R. Co , Case No. 4,109. 

In a suit for infringement, plaintiff's patent 
was held to be anticipated ^y that under which 
defendant was licensed. Held, that plamtitt 
was not estopped by such judgment m acother 
action against one claiming under a license 
"ranted before tlie judgment.— IngersoU v. Jew- 
Itt, Case No. 7,039. 

A decree of forfeiture of spirits for alleged 
frauds on the revenue is not conclusive in a 
subsequent proceeding for the. forfeiture of 
the distillery and numerous articles contained 
thlreim-United States v. One Distillery, Case 
No. 15,930. 

sn. LIBW. 

Operation and effect in bankruptcy, see "Bank- 
ruptcy," §§ 2G2-2G4u 
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§ 52. Wliat laxjT governs. 

The lien of a judgment of the United States 
court on the lands of defendant cannot be re- 
stricted by state statutes.— Carroll v. Watkins, 
Case No. 2,457. 

Under the acts of 17S9 and 1792, the lien upon 
land, created by judgments in the federal courts, 
and the mode of obtaining satisfaction of judg- 
ments, are regulated by the state law.— Koning 
V. Bayard, Jr., Case No. 7,924. 

§ 53. In general. 

A judgment which by its terms cannot be en- 
forced against the property of a party cannot be- 
come a lien thereon.— In re Boyd, Case No. 1,- 
746. 

§ 54. Na.tu.Te. 

A lien by judgment does not create any vested 
right in the property subject to the lien.— In re 
Jordan, Case No. 7,514. 

A judgment lien is not a title to land, against 
which the statute of limitations can operate, but 
a mere security, which is not afEected by a sub- 
sectuent conveyance.— Kemper v. Adams, Case 
No. 7,688. 

§ 55. Wiiat judgments create liens. 

An entry of "Judgment nisi, four days^" will 
bind the debtor's land where judgment js sub- 
sequently made absolute.— Prevost v. Healy, 
Case No. 11,408. 

An indorsement by plaintiff's attorney upon 
the declaration and the words, *'Not. T., 1866, 
verdict," on the bench warrant lidd not such a 
judgment as to constitute a hen which would 
operate from such time, on its entry nunc pro 
tunc under order of court. — ^Plant v. Gunn, Case 
No. 11,205. 

A judgment appealed from the Ohio common 
pleas to the supreme court remains a lien on the 
laud in the county. — ^McLean v. Lafayette Bank, 
Case No. 8,889. <. 

A decree in chancery, equally with a judgment 
at law, creates a lien on lands.— Scriba v. Deane, 
Case No. 12,559. 

An admiraltv decree is not a lien on land. — 
Ward v. Chamberlain, Case No. 17,152. 

§ 56. Docketing or recoirding judgment. 

In order to constitute liens on real estate, 
judgments of the federal courts in Virginia need 
not- be recorded.— United States v. Humphreys, 
Case No. 15,422. 

The declaration in the New York statute of 
March 19, 1787, that no judgment shall afEect 
land until filing of the roll and docketing, im- 
plies that a lien arises when this is done. — 
Koning v. Bayard, Jr., Case No. 7,924. 

The entry of a judgment cannot be referred to 
for the purpose of supplying omissions or ex- 
plaining ambiguities in the docket from which 
the lien arises by statute.— In re Boyd, Case No. 
1,746. 

The act of the circuit clerk in filing the docket 
transcript of a judgment is a ministerial act, and 
not void though done on a nonjuridical day, and 
the judgment creditors thereby acquired a lien 
upon the real estate of the judgment debtor the 
same as if done on any other day. Case No. 
18,052 reversed.— In re "Worthington, Case No. 
18,051. 

§ 57. Property or interest to -nrlucli lien 
attaches. 

A judgment or decree docketed in a eomrt of 
the United States for the Southern district of 
New York is a lien on the lands of the defendant 
in any coimty of the district Tvithout the filing 
of a transcriptMUropsey v. Crandall, Case No. 
3,418. 

A judgment rendered by a federal circuit court . 
is a lien upon all lands of defendant within the 
district, without being recorded ia the several ' 



counties where such lands lie.— United States v. 
Scott, Case No. 16,242. 

A judgment rendered in a federal court is a 
lien from its date on all lands of defendant 
within the district.— Barth v. MaKeev.er, Case 
No. 1,069; Carroll v. "Watkms, Id. 2,457; Lom- 
bard V. Bayard, Id. 8,469; Shrew v. Jones. Id, 
12,818; United States v. Duncan, Id. 15,003. 

Where the state is divided into several dis- 
tricts, a judgment obtained in the federal court 
in one district is a lien upon the defendant's real 
estate in all parts of the state, and plamtiflE has 
the right to concurrent esecution all over the 
state.— Prevost y. Gorrell, Case No. 11,400. 

Act Ind. 1831. limiting jud^ents of the state 
supreme court to the counties in which they shall 
be entered, being passed after the act of congress- 
of 1828 adopting the esecution laws of the 
several states, can have no effect upon judg- 
ments of the federal courts.— Shrew v. Jones, 
Case No. 12,818. 

A judgment lien operates only upon such prop- 
erty as is subject to levy and sale under legal 
process issued for its payment.— -In re Baden- 
heim. Case No. 716. 

A judgment without process is not a lien on 
personalty.— In re Badenhehn, Case No. 716. 

The lien on lands created by a judgment de- 
pends upon the right to sue out an elegit.— Bank 
of United States v. Winston, Case No. 944; 
Shrew v. Jones, Id. 12,818. 

A judgment is a lien on subsequentiy acquired 
land.— Barth v. MaKeever, Case No. 1,069; 
Jackson v. Bank of United States, Id. 7,131. 

A permanent leasehold estate in land in Ohio 
is bound by a judgment against the owner. — 
McLean v. Eoekey, Case No. 8,891. 

The proceeds of the sale of an equitable titie 
to land are equitable, and not legal, assets, and 
not bound by the lieu of a judgment.— Law v. 
Law, Case No. 8,128. 

A judgment at law does not overreach a prior 
equity of a third person, bona fide acquired for 
a valuable consideration, — Georgetown v. Smith, 
Case No. 5,347. 

"Where a receiver is appointed of the rents and 
profits in a suit to remove an incumbrance on 
land, so that it may be sold under plaintifiFs 
judgment, they are in equity subject to the lien 
of the judgment, the same as the land itself. — 
United States v. Butter, Case No. 14,696. 

Where the incumbrance is disposed of by set- 
tlement, plaintiff paying its amount, the land, 
and the rents and the profits accrued become sub- 
ject to the judgment, and the latter are in equity 
immediately applicable.— United States v. Butler,. 
Case No. 14,696. 

A. and B. exchanged property, there being at 
the time a recent judgment, unknown to B.^ 
which was a lien on A.'s property, and the prop- 
erty for that reason was re-exchanged, the orig- 
inal parties being put into possession. Heldr 
that a purchaser unaer an execution on such; 
judgment against B.'s property had a titie at 
law superior to the title of B. or subseqiient pur- 
chasers from him.— Wolf v. Plunkett, Case No, 
17,926. 

An interest in lands acquired at an adminis- 
trator's sale, before title is passed, is liable to 
the liens of judgment creditors.- In re Reynolds, 
Case No. 11,724. 

A judgment lien does not operate upon prop- 
erty at the time in possession of the sheriff un- 
der attachments.— In re Badenhehn, Case No. 
716. 

A judgment against jomt debtors held not a 
lien, either at law or in equity, on real estate 
standing in the name of one who had not been 
served -with process, and did not appear in the 
suit, though purchased with funds belonging 
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partly to the other debtors.— In re Hinds, Case 
No. 6,516. 

A judgment against a raikoad company in 
•Ohio becomes a lien upon the road in the same 
■manner as upon the land of a natural person.— 
Ludlow- T. Clinton Line E. Co., Case No. 8,600. 

The same rule obtains as to a judgment ren- 
dered in the federal circuit court for a district 
Clinton Line R. Co., Case 



t)f Ohio. — Ludlow v. 
No. 8,600. 

§ 58. Date. , ^ . ■, 

A judgment lien takes effect from the first day 
of the term.— Bank of Cleveland v. Sturges, Case 
No. 861; McLean v. Kockey, Id. 8,891; Sturgess 
V. Bank of Cleveland, Id. 13,571. 

The lien of a judgment on which execution is 
stayed dates only from the time when execution 
may be sued out.— Bank of United States t. 
Winston, Case No. 944; Seriba v. Deane, Id. 
12,559. 

The lien given upon the docket of a judgment 
<Giv. Code Or. § 266) arises from the docketiug, 
and not the judgment.— In re Boyd, Case No. 
1,746. 

In Pennsylvania the judgment operates, as 
against bona fide purchasers or mortgagees, only 
from the time of the entry.— Hurst t. Hurst, 
Case No. 6,931. 

§ 59. Priorities. 

A judgment prior in point of time is paramount 
to a later judgment, though the latter be first 
enforced, and the former is enforced by a bill m 
equity to which the owner of the second judg- 
ment is not made a party.— Howard t. Milwau- 
kee & St. P. Ry. Co., Case No. 6,761. 

A judgment upon a verdict, subject to the opin- 
ion of the court upon a case stated, does not 
relate back to the date of the verdict as against 
an intermediate judgment.— Bank of Metropolis 
V. Walker, Case No. 904. 

All judgments rendered at the same term have 
^qual liens on the realty of defendant, if execu- 
tion be levied within a year.— ilcLean v. Rockey, 
Case No. S,89L 

If execution is not issued and levied within a 
year, the judgment is no lien as against a sub- 
sequent judgment, as to which execution was du- 
ly issued and levied.— Bank of United States v. 
Longworth, Case No. 923. 

Judgments entered on the same day create 
equal liens, and the issuing of an execution on 
any one of them does not affect the lien of the 
others, and the proceeds on a sale should be dis- 
tributed pro rata.— Rockhill v. Hanna, Case No. 
11,980. 

Lands in Indiana may be sold under a judg- 
ment of the federal circuit court notwithstanding 
a prior levy under a subsequent judgment of a 
state court.— Shrew v. Jones, Case No. 12,818. 

The lien of a judgment creditor without notice, 
in Texas, is superior to the unrecorded deed of a 
vendee of the judgment debtor.— Daggs v. Ewell, 
Case No. 3,537. 

In Texas, the lien of a mortgage, executed and 
recorded subsequent to a judgment, but prior to 
the recording of the judgment in the clerks 
office, has priority over such judgment.— In re 
Lacy, Case No. 7,970. 

By the Minnesota statute (Rev. St. p. 339, § 
1), judgment creditors were put upon the same 
footing in respect to imrecorded deeds, as bona 
fide purchasers for value.— Lash v. Hardick, 
Case No. 8,097. 

§ 60. Duration. 

Levy and condemnation under an execution 
keep a judgment alive, and preserve the lien, 
without a scire facias.— United States v. Me- 
chanics' Bank, Case No. 15,756. 

State statutes limiting the duration of the lien 
of judgments and decrees of the state courts ap- 



ply equally to those of the federal courts.- Crop- 
sey V. Orandall, Case No. 3,418; Thompson v. 
Phillips, Id. 13,974. 

§ 61. Suspension, revival, and disclxarge 
of lien. 

The lien of the judgment on property is sus- 
pended during imprisonment on a ca. sa. m 
favor of otiier levying creditors.— Griswold v. 
Hill, Case No. 5,836. 

Lien of judgment on real estate held not lost 
by suspension of proceedings after levy under 
execution.— Green v. Allen, Case No. 5,753. 

The lien of a satisfied judgment cannot be 
revived in favor of one of the debtors, who was 
a surety, to the prejudice of third persons.- Mc- 
Lean V. Lafayette Bank, Case No. 8,888. 

The lien of a dormant judgment is lost as 
against a mortgage executed by the judgment 
creditor during the continuance of the judgment 
lien, and a revival will not give it priority.— 
Tracy v. Tracy Case No. 14,128. 

A covenant in a mortgage taken from a judg- 
ment debtor to suspend proceedings on the judg- 
ment until the property is regularly disposed of, 
and to return property levied on, does not dis- 
charge the lien of the judgment on the debtor s 
lands.— Seriba v. Deane, Case No. 12,559. 

Where execution creditors take a mortgage on 
the debtor's lands, and the sheriff returns that 
the property was released by order of plaintiffs, 
the lien is destroyed, and equity will not connect 
the mortgage with the judgments, so as to pre- 
serve the original lien.— Seriba v. Deane, Case 
No. 12,559. 

A judgment is not barred under Act Va. Dec. 
19, 1792, where execution has been issued there- 
on, and returned 10 years after its date.— Irwin 
V. Henderson, Case No. 7,084. 

Xni. JTJDGMENT^S IN REM, 

§ 62. "Wliat constitntes. 

A foreign attachment under Rev. Code Va. 
1819, c. 123, is not a proceeding in rem.— Man- 
kin V. Chandler, Case No. 9,030. 

§63. Jurisdiction. 

A state may authorize a judgment to be given 
against a nonresident owner of property within 
its jurisdiction for the claim of a citizen prior to 
seizure of such property, and without notice of 
the proceedings.— Neff v. Pennoyer, Case No. 
10,083. 

A decree lidd void where neither party had any 
interest in the land whereby the court could ob- 
tain jurisdiction to make the decree.— Lownsdale 
V. Portland, Case No. 8,578. 

§ 64. Effect. 

Personal judgment on a money demand against 
a nonresident not personally served with process 
will not affect property in another state.— Burt 
V. Delano, Case No. 2,211; Lincoln v. Tower, Id. 
8.355. 

A decree in a proceeding in rem binds all the 
world.- Mankin t. Chandler, Case No. 9,030. 

A judgment in a suit in rem for forfeiture of a 
vessel is not conclusive in an action on a bond 
conditioned for the proper use and delivery up of 
the certificate of registry. — Allen v. United 
States, Case No. 240. 

The decree of a court of admiralty on a pro- 
ceeding in rem, for a forfeiture, is conclusive on 
all persons claiming an interest in the thing.— The 
Mary Anne, Case No. 9,195. 

XIV. FOREIGN JUDGMENTS. 

See, also, post, § 80. 

§ 65. Merger and "bar of cause of action. 

A judgment of a state court extinguishes the 
original cause of action when such judgment is 



13S9 



(§ 65) JUDGMENT, 

[Fed. Cas. 

considered in another state.— Green v. Sarmiento, 
Case No. 5,760. 

Otherwise -where judgment was obtained in a 
foreign country. — ^Lyman v. Brown, Id, 8,627. 

A foreign decree, unappealed from, refusing an 
injunction atfd dismissing a bill in equity to re- 
strain the infringement of an alleged trade-mark, 
will bar a suit in this country for the same pur- 
pose by tlie same complainants against the agent 
of the defendant in a foreign suit.— Lea v. Dea- 
Idn, Case No. 8,154. 

A foreign judgment in a suit at law against 
the vessel owner for damages for a collision is 
no bar to a suit in rem in admir.ilty in tliis coun- 
try; but such judgment is conclusive as to the 
extent of the damages.— The East, Case No. 4,- 
2ol. 

A dismissal for want of prosecution is not a 
l)ar to a subsequent proceeding for the same 
cause of action in another state.— Sarchet v. The 
General Isaac Davis, Case No. 12,357. 

§ 66. Conclusiveness of jndgmeait and 
collateral attack. 

• A judgment in a state court is conclusive in 
everv other state.— ^reen v. Sarmiento, Case No, 
5,760; Jacquette v. Hugunon, Id. 7,169; Owens 
v. Gotzian, Id. 10,634; Sarchet v. The General 
Isaac Davis, Id. 12,357. 

But such judgment is not conclusive in a suit 
instituted upon it in another state.— Peck v. Wil- 
liamson, Case No. 10,896. 

Where a judgment is reversed on appeal, and 
a new trial granted, unless plaintifE consent to re- 
duce the same to a certain amount, biit no new 
judgment is entered, the judgment of the appel- 
late court is not conclusive in another jurisdie- 
tion.— In re Shelbourne, Case No. 12,745. 

The sentence of a foreign court, acting in rem 
in cases of revenue, seizure, and prize, is con- 
clusive.— Magoun V. New England Marine Ins. 
Co.. Case No. 8,961; Pierce v. The Alberto, Id. 
11.142; Peters v. Warren Ins. Co., Id. 11,035; 
SheafEv. Seventy Hogsheads and Nine Barrels 
of Sugar, Id. 12,730. 

A sentence of a foreign court of admiralty is 
not conclusive in our courts to falsify a warranty 
of neutrality, but is admissible as evidence. — Cal- 
breath v. Gracy, Case No. 2,296. 

To hold a sentence of a foreign court in rem 
conclusive on the parties, personal or public no- 
tice to the parties and proper judicial proceedings 
must appear. — 'Bradstreet v. Neptune Ins. Co., 
Case No. 1,793. 

An admiralty court is not concluded by an ad- 
judication of a foreign court, not of admiralty, 
upon principles not recognized within the juris- 
diction of liie admiralty court, though professing 
to decide according to the law thereof .—Lang v. 
Holbrook, Case No. 8,057. 

A judgment against the plaintiff in an action 
does not preclude the court of another state from 
examining the question whether the suit was in 
fact brought by the plaintiff herself, or by some 
other persons in her name and without her 
knowledge or consent— Wood v. Ward, Case No. 
17,965. 

Slaves being without capacity to sue or defend, 
no valid judgment can be rendered against them, 
and a judgment of a sister state in a suit for 
freedom against plaintiff will not estop her from 
contesting the question in a subsequent suit. — 
Wood V. Ward, Case No. 17,966. 

A judgment in a suit for freedom against a 
person who was kidnapped into slavery will not 
estop the plaintiff from a re-examination of the 
same question in a subsequent suit against the 
kidnapping party, as a valid judgment cannot be 
rendered against a slave. — Wood v. Ward, Case 
No. 17,966. 

In a suit on a judgment of another state, the 
court cannot look to the merits, though it may 
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be founded on an illegal contract.— Dawson v. 
Daniel, Case No. 3,668. 

A judgment against the principal debtor in a 
foreign attachment is not evidence in another 
state of a debt due.— Ricketts v. Henderson, Case 
No. 11,806. 

A judgment of a foreign court is subject to im- 
peachment for want of jurisdiction. — Bradstreet 
V. Neptune Ins. Co., Case No. 1,793; Burt v. 
Delano, Id. 2,211; Lincoln v. Tower, Id. 8,355; 
Warren Mfg. Co. v. Etna Ins. Co., Case No. 17,- 
206. 

And is subject to impeachment in cases of 
fraud.— Bradstreet v. Neptune Ins. Co., Case No. 
1,793; Magoun v. New England Marine Ins. Co., 
Id. 8.961; Warren Mfg. Co. v. Etna Ins. Co., 
Id. 17,206. 

In a suit on a judgment of another state, what- 
ever pleas would be good to a suit thereon in 
such state, and none other, can be pleaded. — ^War- 
ren Mfg. Co. V. Etna Ins. Co., Case No. 17,206; 
Barras v. Bidwell, Id. 1,039. 

In an action at law in the federal court, or a 
judgment of another court, defendant cannot set 
up equitable defenses. — ^Montejo v. Owen, Case 
No. -9.722. 

Facts, in opposition to the record of a judg- 
ment obtained in one state, cannot be alleged to 
contradict the judgment, in an action brought up- 
on it in another state.— Field v. Gibbs, Case No. 
4,766. 

Nil debet cannot be pleaded to action on judg- 
ment obtained in another state. — Armstrong v. 
Carson, Case No. 543; Westerwelt v. Lewis, Id. 
17,446. • 

Nil. debet is not a good plea to an action of debt 
in the District of Columbia on a judgment of 
a Kentucky court. But defendant may, by leave 
of court, withdraw it, and plead nul tiel record, 
upon terms. — Short v. Wilkinson, Case No. 12,- 
810. 

Nil debet is not a good plea to an action 
brought in the federal court in one state on a 
judgment obtained in the federal court of an- 
other state. — Reed v, Ross, Case No. 11,652. 

In an action upon a judgment of another state, 
the record recital of service of process is not con- 
clusive.— Hunt v. Woodward, Case No. 6,901; 
Logansport Gaslight & Coke Co. v. Knowles, 
Id. '8,407; Arnott v. Webb. Id. 562. But see 
Field v. Gibbs, Case No. 4,766, 

But the burden is in all cases upon defendant 
to overcome the recital by competent evidence. — 
Hunt V. Woodward, Case No. 6,901. 

In a suit on a judgment rendered in another 
state, the statute of limitations of the state where 
the suit is broiight cannot be pleaded.— Moore v. 
Paxton, Case No. 9,772a. 

XV. ASSIGNMENT. 

§ 67. Assignal>ility in general. 

A decree, though not assignable at law, is 
transferable for valuable consideration in equity. 
— Coates V. Muse, Case No. 2,918. 

Judgments and decrees are not assignable at 
law, so as to vest the legal title in the assignee; 
but the latter takes only an equitable interest, 
subject to the -equities attaching to them in the 
hands of the assignor.— United States v. Samper- 
yac. Case No. 16,216a. 

§ 68. Mode of assignment. 

Judgments may be assigned otherwise than of 
record, but payment to the assignor before notice 
of the assignment is valid. — Cavender v. Grove, 
Case No. 2,530. 

In Indiana, judgments are assignable by in- 
dorsements on the record attested by the clerk, 
—Cavender v. Grove, Case No. 2,530. 
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§69. EfBect. 

A., B., and C, in that order, obtained judg- 
ments against D. A.'s judgment was paid by 
D., wtio procured its assignment to his hired 
man, and again caused it to be assigned to C 
■^vho had no notice of its payment, but who paid 
nothing therefor. Eeld that, as against B., O. 
was not a bona fide holder for a valuable consid- 
eration, and a sale under A.'s judgment was void. 
—Lee V. Rogers, Case No. S,201. 

XVI. ENrOHOHRlENT ANB REVIVAI,. 

Enforcement by creditors' suit, -see "Creditors' 
Suit." 

by mandamus, see "JIandamus," § 4. 

in admiralty, see "Admiralty," § 2. 

in ejectment, see "Ejectment," § 20. 

Jurisdiction to compel payment, see "Courts," § 

19. 
Proof in bankruptcy, see "Bankruptcy," § 388. 
Sales under judgment, see "Judicial Sales." 

§ 70. Enforcement. 

The date of a decision is the time when it is 
finally settled and approved, and ready to be 
promulgated. — American "Wood-Paper Co. v. 
Glen's Falls Paper Co., Case No. 321a. 

The enforcement of a judgment is regulated 
by the laws of the state where it is recovered, 
though the caiise of action is a contract made 
in another state. — ^Jlathuson v. Crawford, Case 
No. 9,279. 

A judgment at law will not be enforced in 
equity for a greater amount than is equitably 
due tiie creditor. — ^Bryant v. Hunter, Case No. 
2,068. 

Equity will not lend its aid to enforce a judg- 
ment at law obtained on a prize ticket in a lot- 
tery, drawn by mistake in a place not author- 
ized by law. — Smith v. Chesapeake & O. Canal 
Co., Case No. 13,024, 

§71. Revival. 

Execution issued more than a year and a day 
after judgment which has not been revived by 
sci. fa., held void.— Azcarati v. Fitzsimmons, 
Case No.- 690. 

A decree in a chancery attachment after the 
expiration of a year and a day must be revived 
by sci. fa. before execution can be had. — Veiteh 
V. Fanners' Bank, Case No. 16,910. 

Judgments may be kept alive by taking out 
a fi. fa. within a year and a day, to lie in the 
office, and so from year to year. — Ott v. Jlur- 
ray. Case No. 10,615. 

Where a levy under a fi. fa. was quashed, and 
afterwards defendant died, lield^ that the judg- 
ment should be revived against his executors 
before a new fi. fa. could issue. — ^\^''ilson v. 
Hurst, Case No. 17,808. 

After the lapse of a year, execution cannot 
issue in the District of Columbia upon a judg- 
ment obtained in Maryland without a sci. fa. — 
McDonald v. White, Case No. 8,769. 

Where plaintiff's lessor dies after judgment 
in ejectment, the execution may issue in the 
name of the lessee, without the necessity of a 
sei. fa. — ^Penn v. Klyne, Case No. 10,936. 

Where an execution is countermanded at de- 
fendant's request and for his accommodation, 
plaintiff may have a new execution after a year 
and a day, without a sci. fa. — ^Phillips v. Lown- 
des, Case No. 11,103. 

Revival of judgment by scire facias. Va. Act 
1792.— Alston v. Munford, Case No. 267. 

St. 13 Edw. I. c. 45, which gives a sci. fa. to 
revive judgments in personal actions, field still 
in force in Virginia. — Offutt v. Henderson, Case 
No. 10,451. 

A sci. fa. is not necessary to revive a judg- 
ment if a fi. fa. has been issued and returned. — 
Johnson v. Glover, Case No. 7,385, 



In Pennsylvania a judgment must be revived 
every five years, by sci. fa., to preserve its lien, 
as against bona fide purchasers or mortgagees. — 
Hurst V. Hurst, Case No. 6,931. 

Judgment entered on penalty of bond of in- 
demnity may be enforced by sei. fa.— Bergen v. 
Williams, Case No. 1,340. 

§ 72. Proceedings to revive. 

Where the judgment is revived between the 
original parties, it is not necessary to issue a 
sci. fa. to purchasers from defendant.— Jack- 
son v. Bank of United States, Case No. 7,131. 

To a scire facias against an executor to re- 
vive a judgment obtained against his testator, 
the defendant cannot plead that there are terre- 
tenants whose lands are also bound by the judg- 
ment, so as to oblige the plaintiff to sue out a 
scire facias against them.— Wilson v. Watson, 
Case No. 17,847. 

Under the plea of nul tiel record to sei. fa. on 
a judgment entered on the penalty of an in- 
demnity^ bond, the judgment only is put in issue. 
— Bergen v. Williams, Case No. 1.340. 

Under a plea of pajnnent to a sci. fa. issued 
to revive a judgment, defendant is entitled to 
a credit for real estate conveyed to plaintiff.— 
United States v. Thompson, Case No. 16,487. 

The terre-tenants warned may plead in delay 
of execution that there are other terre-tenants 
in the same county not summoned. — MandeviUe 
V. McDonald, Case No. 9,013. 

Where the statute of limitations has run 
against a judgment, it may be pleaded to a sci. 
fa. to revive the judgment. — Simpson v. Lassallc, 
Case No. 12,882, 

Act Va. Dec. 19, 1792, § 5, Kmiting the time 
of issuing writs of sei. fa. in certain cases, is 
an act of limitations, and must be pleaded.— 
Offutt v. Henderson, Case No. 10,451. 

Such act does not apply to a case where an 
execution has issued and been returned. — Offutt 
v. Henderson, Case No. 10,451. 

To a sei. fa. to revive a judgment in eject- 
ment for the term and damages, defendant can- 
not plead a conveyance by plaintiff's lessor sub- 
sequent to the judgment. — ^Penn v. Klyne, Case 
10,936. 

In such case a sei. fa. and a hab. fac. must 
issue in the name of the plaintiff in the orig- 
inal judgment. — Penn v. K-Iyne, Case No. 10,- 
936. 

On a sci. fa. to revive a judgment, defendant 
cannot avail himself of matters of defense which 
occurred previous to the original judgment. — 
United States v. Thompson, Case No. 16,487. 

The release by a devisee and heir of his 
equitable interest in a bond taken by an ex- 
ecutor from his coexecutor, conditioned to pay 
a certain sum for the benefit of the heirs, is ad- 
missible, in evidence on sci, fa. to revive a 
judgment on such bond, to show payment in 
part — Campbell v. Hamilton, Case No. 2,359. 

A payment which might have been pleaded 
to the original scire facias to revive a judg- 
ment cannot be given in evidence on a second 
scire facias.— Wilson v. Hurst, Case No. 17,- 
809- 

A sci. fa. to revive a judgment, if conform- 
able to the judgment, cannot be amended.— 
Brown v. GiUes, Case No. 2,007. 

A scire facias to revive a judgment is not a 
new action. — ^Fitzhugh v. Blake, Case No. 4,- 
840. 

The remedy for a defective return of a sei. 
fa. against terre-tenants is a motion to quash 
the return. But such return may be amended. 
— Mandeville v. McDonald, Case No. 9,013. 

If some of the terre-tennants named in the 
sci. fa. are returned "nihil," an alias sci. fa. 
must issue.— Baker f. French, Case No. 767. 
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Upon a sei. fa. to revive a judgment the citi- 
zenship of the parties thereto is immaterial. — 
Penn v. Klyne, Case No. 10,936. 

XVir, PAYTffiBNT, SATISFACTION, 
Airo DISCHARGE. 

When discharged in bankruptcy, see "Bank- 
ruptcy," § 632. 

§ 73t Persons to wliom paymexit may be 
made. 

Payment to the judgment creditor before no- 
tice of fin 'assignment of the judgment is valid. 
—The Lulie D., Case No. 8,602. 

Where the debtor hears rumors of an assign- 
ment of tlie judgment, not understanding who 
was the assignee, and applies to the assignee 
for information on that point, who declines to 
tell him, he may then safely pay the original 
judgment creditor. — The Lulie D., Case No. 8,- 
602. 

§ 74. Payment o£- erroneous judgmient. 

Money paid on an erroneous judgment may 
after reversal be recovered back in an action 
for money had and received. Such> recovery 
may be had though a venire de novo is award- 
ed, — ^Bank of Washington v. Bank of United 
States, Case No. 9iT; Same v. Neale, Id. 951. 

§75. "Wlxat constit-ates satisfaction. 

Discharge of the debtor from- imprisonment 
without the consent and against the will of the 
plaintiff, under a state law reserving to the 
creditors certain rights as to future-acquired 
property* will not operate as a satisfaction of 
the judgment.— Griswold y. Hill, Case No. 5,- 
836, 

The recovery of a judgment in one court in 
an action on a judgment of another court is no 
satisfaction, thereof. — Griswold v. HjU, Case No. 
5,836. 

Where a judgment for money was on con- 
dition that plaintiff indemnify defendant against 
certain claims, which he refused to do, and de- 
fendant paid claims in excess of the judgment, 
held, that satisfaction must be entered. — Med- 
ford T. Dorsey, Case No. 9,390. 

An administrator who gives a mortgage to 
secure a decree requiring him to pay money, and 
aftenvards sells the land, the mortgage not 
having been recorded, is liable on the mortgage, 
and not on the decree. — Coates v. Muse,. Case 
No. 2,918. 

Assignee of judgment who advanced money 
to one of several joint debtors to pay the same, 
and took assignment as securitj^ cannot main- 
tain action against other debtors. — ^Arnott v. 
Webb, Case No. 562. 

A forthcoming bond which is forfeited is a 
satisfaction of the judgment on which the exe- 
cution issued, and no fm-ther proceedings can 
be founded thereon.— United States y. Graves, 
Case No. 15,250. 

Where defendants, by the misrepresentation 
of their agent, procured the deputy clerk to re- 
ceive an assignment o£ a judgment and de- 
preciated paper in payment of a judgment, for 
which he gave a receipt, the plaintiffs are not 
bound by it, and may issue their execution. — 
Welddes v. Edsell, Case No. 1T,375. 

§ 76. Agreements for satisfaction. 

Matter of defense, though not pleaded in ac- 
tion in which judgment was recovered; is, if the 
subject of cross action against party recovering 
such judgment, a sufficient consideration for 
agreement to satisfy the judgment.— Cavender 
V. Grove, Case No. 2,530- 

Agreement for full satisfaction of judgment 
in consideration of payment of less than amount 
of judgment is not a full satisfaction.— Caven- 



der V. Grove, Case No. 2,530; The Lulie D., M- 
8,602. 

A release of a judgment procured by false rep>- 
resentatiocs of the debtor's int<irest in real es- 
tate will be set aside, and the judgment re- 
vived, if the creditor acts with due diligence, 
and tenders bade the amount received. — ^Van? 
Eenssellaer v. Kelly, Case No. 16,873. 

A compromise by complainant with some of 
several judgment debtors as to their portion of" 
the debt does not release the others. — ^Molyneaus. 
V. Marsh, Case No. 9,703. 

§ 77. Entry of satisfaction. 

Where a bond running to the United States is- 
taken in satisfaction of a judgment in which a 
special agent is entitled to a share, and judg- 
ment is afterwards obtained upon such bond, 
the United States may enter satisfaction of sucb- 
judgment, without payment made, and without 
consent of the special agent.— United States v. 
Bacon, Case No. 14,492. 

On a- motion to enter satisfaction burden is- 
on judgment creditor who executed satisfaction 
of judgment to show that it was void.— Caven- 
der V. Grove, Case No. 2,530. 

Satisfaction of a judgment which is the foun- 
dation, of a judgment obtained in another juris- 
diction will not be entered 'of record where the 
creditor is entitled to continue the latter in 
force under the local law.— Griswold v. Hill, 
Case No. 5,836. 

§ 78. TTacating enta?y of satisfaction. 

The purchaser of all the property of a rail- 
road under a trust deed junior to judgment liens- 
held by him, Jield entitled to maintain a bill to- 
set aside satisfactions of the judgments entered 
by him, where the trust deed and his purchase- 
were subsequently declared void. — Hay v. Alex- 
andria & W. R. Co., Case No. 6.254; Same v. 
Washington & A. R. Co., Id. 6,255a. 

XVm. ACTIONS ON JUDGMENTS- 

§ 79. Domestic judgments. * . 

A provision of a state statute requiring leave- 
of court to enable a party to sue upon a judg- 
ment rendered in any court of the state is not 
applicable to the federal circuit court. — Phelps- 
V. O'Brien. County, Case No. 11,078. 

In an action in the federal court on a state 
court judgment of another state, the statute of 
limitation of the pltiee of the action may be 
pleaded in bar.— Eiindolph v. King, Case No. 
11,560. 

The statute of limitations of the state where- 
a judgment was obtained cannot be pleaded to- 
a suit thereon in another state.— Egberts v. 
Dibble, Case No. 4,307. 

The Ohio statute of limitations barring ac- 
tions founded' upon a specialty or any agree- 
ment, contract, or promise in writing after 15- 
years, and. all other actions after 4 years, is in- 
applicable to. a judgment.— Todd v. Crumb, Case- 
No. 14,073. 

Cause of action to recover back money paid' 
on an erroneous judgment arises upon reversal, 
although a venire de novo is ordered, and tie 
statute commences to run from such time. — 
Bank of Washington v. Neale, Case No. 951. 

The lunitation of 12 years in Act Md. 1715, 
c. 23, § 6, does not apply to judgments which- 
have been revived by sci. fa. within the 12 years. 
— Digges V. Eliason, Case No. 3,904. 

Suffideney of plea in action on an assigned 
judgment. — United States v, Bruan, Case No, 
14.675. 

Plea of nul tiel record, not allowed after plea 
of not guilty and issue, to debt on a judgment; 
suggesting a devastavit.— Bastable t. Wilson,. 
Case No. 1,097. 
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The plea of nul tiel record brings up the va- 
lidity of the Dudgment and the description of it, 
as set forth in the declaration. — Jacquette v. 
Hugunon, Case No. 7,169. 

Upon the piea of nul tiel record to debt on a 
judgment ot another state, the seal of the court 
must be annexed to the record itself. The cer- 
tificate is no part of the record. — ^Turner v. 
Waddington, Case No. 14,263. 

A record which does not contain a writ, or 
show a service, nor an appearance of the party, 
nor any issue nor any act done by attorney, is 
not admissible, although it states that "the par- 
ties appeared by their attorneys." — ^Buford v. 
Hickman, Case No. 2,114a. 

§ 80. Foreign judgments. 

A judgment on an attachment, bemg a pro- 
ceeding in rem, will not support an action out 
of the state. — ^Thompson v. E^mert, Case No. 
13,953. 

French law suspending suits for debts con- 
tracted for negroes Jield to apply to an action 
between French subjects on a foreign jiidgment 
for the purchase price of negroes. — Conframp v. 
Bunel, Case No. 3,098. 

A judgment in France, based upon a local law 
designed to regulate the domestic relations of 
residents, and to protect the public against pau- 
perism, is not enforceable by action in this coun- 
try. — De Brimont v. Penniman, Case No. 3,715. 

A judgment founded upon the statutory obli- 
gation to make an allowance to a son-in-law in 
need comes within such rule. — ^De Brimont v, 
Penniman, Case No. 3,715. 

A state may pass a law barring the right of 
action, from lapse of time, on the record of a 
judgment of another state. — Eandolph v. King, 
Case No. 11,560. 

Where a judgment is superseded in the court 
in which rendered, action on the judgment in 
another state will be stayed. — Dawson v. Daniel, 
Case No. 3,668. 

An averment that the court which rendered 
the judgment was a court of general jurisdic- 
tion, duly created by the state laws, is suflScient 
on demurrer, without alleging that it had juris- 
diction of the person of defendant, either by 
service or process, appearance, or otherwise. — 
Tenney v. Townsend, Case No. 13,832. 

A general averment that the parties declared 
against were defendants to the suit in which the 
decree was rendered is sufScient on demurrer. — 
Sevier v. White, Case No. 12,681. 

Payment on a judgment cannot be proved un- 
der the plea of nul tiel record.— Tunstall v. Rob- 
inson, Case No. 14,238a. 

A judgment of a United States court is ad- 
missible, when authenticated, as provided for 
judgments of state courts. 1 Stat 122. — Bu- 
ford V. Hickman, Case No, 2,114a. 

Nil debet is no plea to debt on a judgment of 
another state. — Bastable v. Wilson, Case No, 
1,097; Burnham v. Webster, Id. 2,178, 



XIX. PLEADING AND EVIDENCE OF 

JUDGMENT AS ESTOPPEI. 

OR DEFENSE. 

§ 81. Necessity of pleading and proving 
prior adjudication. 

A prior judgment between parties not nomi- 
nally the same must be alleged and proved to 
be between privies in interest, or it is no bar. — 
Greely v. Smith, Cases Nos, 5,749, 5,750. 

A prior decree in admiralty, when set up as a 
bar, should be given in evidence, and not be 
made the basis of a summary motion to prevent 
further hearing. — ^Reed v. The Fanny, Case No. 
11,645a. 



§ 82. Sufficiency of plea. 

A prior judgment of nonsuit between the same 
parties on the same subject must be alleged to 
have been on the merits or the point in contro- 
versy, in order to prevent another recovery. — 
Greely v. Smith, Cases Nos. 5,749, 5,750. 

In a .plea of a former judgment, in an action 
at law, it is a sufficient description of the cause 
of action in the first action to allege that it was 
identical with that stated in the complaint in 
the action pending. — ^Wythe v. Salem, Case No. 
18,121. 

A former judgment is not pleaded with a pro- 
fert, but a profert is tendered in reply to the 
plea or replication of nul tiel record. — Burnham 
V. Webster, Case No. 2,178. 

In pleading a record, its precise words need 
not be observed, but the record produced must 
conform strictly to the plea in matters of de- 
scription, though it is not necessary that they 
should have been stated. — ^Whitaker v. Bram- 
son. Case No. 17,526. 

A plea of a foreign judgment must either con- 
tain an allegation of jurisdiction, or set out 
sufficient of the proceedings to show it. — Burn- 
ham V. Webster, Case No. 2,178. 

§83. Issues and proof. 

Although a party under a plea of former re- 
covery be precluded from giving the record in 
evidence because of variance, yet he may avail 
himself of it under the general issue. — Whitaker 
V. Bramson, Case No. 17,526. 

§ 84. Admissibility of evidence. 

A record of a court of general jurisdiction, 
collaterally introduced as evidence, and show- 
ing on its face jurisdiction in that court, can- 
not be contradicted by parol evidence. — Lathrop 
V. Stewart, Case No. 8,112. 

Proof outside of the record is not admissible 
to contradict it where it would affect the rights 
of third persons acquired under the decree. — 
Riggs V. Collins, Case No. 11,824, 

Where a foreign judgment is pleaded in bar 
to a suit on a note, plaintiff may show that the 
note was withdrawn, in the trial abroad, and 
not passed upon by the jury, where such evi- 
dence does not contradict the recitals of the 
record. — ^Burnham v. Webster, Case No. 2,179. 

A judgment against "James R." Iield admis- 
sible in evidence against "Joseph R." on proof 
that notice of the suit was given the latter, and 
that he attended the taking of depositions there- 
in,— Stevelie V, Read, Case No. 13,389. 

JUDICIAL NOTICE 

In civil actions, see "Evidence," §§ 1-8. 
In criminal prosecutions, see "Criminal Law," 
§51. 

JUDICIAL POWER. 

See "Constitutional Law," § 2; "Courts," § 2; 
"Extradition," § 3. 

JUDICIAL SALES. 

§ 1, Confirmation. § 2, Setting aside. § 3, Title, 
rights, and liability oJ purchaser and his sureties. 
§ 4, Bonds for purchase price. § 5, Collateral at- 
tack of sale. § 6, Resale. 

Deeds as evidence, see "Evidence," § 43. 

Effect of, on maritime lien, see "Maritime 
Liens," §§ 44, 45. 

Of property in admiralty, see "Admiralty," §§ 
78, 109. 

of decedent, see "Executors and Adminis- 
trators," §§ 37-39. 

of infant, see "Guardian and Ward," § 7. 

On execution, see "Execution," §§ 14r-20. 
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§ 1, Confirmatioii. , 

A sale under the direction of a court of chan- 
cery is not final until a report is made to and 
confirmed hy the court.— Smith v. Arnold, (^ase 
No. 13,004. 

S 3. Setting aside. . , , ^t. i. 

A judicial sale will be set aside hy.tiie court 
if not f airlv inade.— Bank of Alexandria v. Tay- 
lor, Case No. 854. 

Where no fraud or unfairness is alleged, a 
court will not set aside a judicial sale on the 
ground of inadequacy of price.— West v. uavis, 
Case No. 17,422. 

§3. Title, riglits, and lialiility of pur- 
cliaser and Ms stireties. 
A purchaser at a chancery sale of ^ lands be- 
comes a party to the suit, and is subject to the 
orders of the court.— Smith v. Arnold, Case iNo. 
13,004. 

A sale by a trustee under a decree of court 
will not pass title to land in the actual adverse 
possession of a third person at the time of the 
decree.— Carroll v. Dowson, Case No. 2,452. 

The court will presume, in favor of titles 
derived under judicial proceedings, that every 
act necessary to confer jurisdiction was done 
unless the record shows that it was not done. 
— Kibbe v. Dunn, Case No. 7,753. 

A court of equity which decrees a sale of 
real estate has authority, in Washington coun- 
ty, D. C, to cause the purchaser under its de- 
cree to be put in possession by a writ of in- 
junction, and, if that be disobeyed, by a writ 
of habere facias possessionem.— Oneale v. Laia- 
well, Case No. 10,515. 

The purchaser at a judicial, sale, who has 
paid the money to the judgment creditor, can- 
not, on discovering a defect of title, call on 
him for repayment, but his remedy, if any, is 
against the judgment debtor.- Umted btates 
V. Duncan, Case No. 15,003. 

A purchaser on a sale under a decretal order 
in equity will not be let off from his purchase 
by submission to a forfeiture of his deposit.— 
Wood V. Mann, Case No. 17,934. • 

The principal and surety in a covenant for 
pavment of the purchase price on a master's 
sale in chancery have no claim upon the rents 
and profits of the estate except from tide time 
when the conveyance is completed.— Wood v. 
Mann, Case No. 17,954. 

In the case of a covenant with surety to pay 
the purchase money given by the purchaser on 
a sale under a decretal order, a court of equity 
will by attachment compel performance as 
against both principal and surety.— Wood. v. 
Mann, Case No. 17,954. 

The surety in a covenant by the purchaser at 
a sale under a decretal order to pay the purchase 
money cannot take any exceptions to tiie title 
where the principal has failed to do so.— Wood 
V. Mann, Case No. 17,934. 

Where the purchaser neglects to pay the pur- 
chase money, and sufEers the property to be 
sold for taxes, the court, upon the petition of 
the trustee, will order so much of it to be 
resold as will pay tiie taxes and redeem tiie 
residue.— Hearne v. Barry, Case No. b,dU£5. 

§4. Bonds for purchase price. 

Where bonds for deferred portions of tiie 
purchase price are made payable to a marshal 
of the court, he has a right to collect them, 
and will be considered as a trustee for tiie 
creditor.— Wallis v. Thornton, Case No. 17,111. 

But he has no right to discount legal interest, 
and receive only a part of the debt.— Walhs 
V. Thornton, Case No. 17,111. 

Bonds given for deferred installments of the 
purchase price are within the terms of the 
decree directing the offlcer to bring the pro- 
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ceeds" of sale into court.— Wallis v. Thornton, 
Case No. 17,111. 



§ 5. Collateral attack of sale. 

The regularity of proceedings under which 
a vessel was sold cannot be inqmred into in 
trover in another district court for her posses- 
sion,— Barker V. Parkenhorn, Case No. ySo. 

§6. Kesale. , , ,^ ^ ^, 

On the resale of lots on default of the pur- 
chaser, some bringing more and some less than 
at the first sale, the indorser on the purchase- 
money notes is entitied to the surplus of one to 
make good the deficiency of the others.— Smith 
V. Arden, Case No. 13,003. 



JURISDICTION. 



Of particular courts, see "Courts.' 

Of United States, see "United States," § 2. 

See further, references under Courts. 

JURY. 

§ 1, Bight to trial by jury— In general. § 2. 

Civil cases. § 3, Criminal cases. § 4, "Waiv- 
er of right. § 5. Qualification o£ jurors and exemp- 
tions. § 6, Drawing and selecting venire— Statutory 

provisions. § 7, Manner of drawing or selecting. 

g 8, Number. § 9, Time of drawing. § 10, 

Summoning talesmen. § 11, Second venire. § 12. 
Discharging Jurors. § 13, Compensation. § 14, Fines 
for absence. § 15, Competency of jurors— Relation- 
ship to parties. § 16, Formation and expression 

of opinions upon merits. § 17, Service on prior 

or similar action or prosecution, § 18, Opposi- 
tion to punishment prescribed for offense. § 19, 

Interest as taxpayer or resident § 20, Alienage. 

§ 21, Challenge to the array. § 22, Challenge foi 
cause— Nature, sufficiency, and ri^ht of challenge. 

g 23, Time. § 24, Trial and evidence. § 23, 

Peremptory challenges— Right to challenge. § 26, 

Number of challenges. § 27, Time and order 

of challenge. § 28, Impaneling for trial. § 29, Swear- 
ing jury. 

See, also, "Embracery"; "Grand jury." 

Competency of jurors as witnesses, see "Wit- 
nesses," § 25. ,,„.., r II £ 

Custody and conduct, see "priminal Law, § 
96; "Homicide," § 9; "Trial," § 21. 

Disqualification of as ground of new tria 
see "Criminal Law," 1 101; "New Trial, 

p ft 

Impeaching verdict or" finding by jurors, see 

"New Trial," §.22. , , 

Instructions in civil actions, see "Trial, §§ 

16-20. . (.n • • 1 

in criminal prosecutions, see "Criminal 

Law," §§ 94, 95. , ^ . , ..^ . . 

Misconduct as ground of new trial, see Crimi- 
nal Law," § 101. , ., ^. - 4,-, . 1 „ 
Questions for jury in civil actions, see "Trial, 

— — in criminal prosecutions, see "Criminal 
Law," § 93. . . ^ _ , 

Taking case or question from jury at trial, 
see "Trial." §§ 12-15. ^ , 

Trial by jury in admuralty, see "Admiralty, 
S QR 

in bankruptcy, see "Bankruptcy " § 579. 

in equity, see "Eqmty," § 102; "Pat- 
ents," § 262. «m • 7 .1 CC OO OQ 

Verdict in civil Actions,. see "Trial," §§22, 23. 

in criminal prosecutions, see "Cnmmal 

law," §§ 97-99. 

§ 1. Riglit to trial Tiy jury— In general. 
The provision securing the right of tnal by 
jury applies only to criminal cases and civil 
cases where the right is to be tried at law; 
not to mere collateral questions of damages, 
when no suit is pending and the rights of both 
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parties admitted.— Bonaparte t, Camden & A. 
R. Co., Case No. 1,617. 

§ 2. Civil cases. 

The constitutional right of trial by jury ap- 
plies only to actions at common law. In suits 
in equity an inquiry by the jury depends upon 
the discretion of the court.— Ely v. Monson & 
B. Mfg. Co., Case ?^o. 4,431; ilotte v. Ben- 
nett, Id. 9,SS4. 

Proceeding in rem in a case of admiralty and 
maritime jurisdiction is not a suit at common 
law, and does not require jury trial.— Clark v. 
United States, Case No. 2,837. 

Denial of a jury, by a justice, in a ease in- 
volving over $10, is an error for which his 
judgment will be vacated.— Miles v. James, 
Case No. 9,543a. 

The federal courts cannot deprive parties of 
the right of trial by jury by referring the is- 
sues of fact to referees.— United States v. 
Bathbone, Case No. 16,121. 

In a proceeding in the federal district court 
against property seized as forfeited under the 
internal revenue laws, to which a claim is in- 
terposed, the claimant has a constitutional right 
to a trial by a jury.— United States v. One 
Hundred and Thirty Barrels of Whiskv, Case 
No. 15.938; Same v. i'ourteen Packages of 
Pins, Id. 15,151. 



A suit to recover the penalty against the 
master of the vessel for the importation of mer- 
chandise not included in the manifest is a 
suit at common law, and he is entitled to a 
trial by jury.— United States v. The Queen, 
Case No. 16,107. 

In an action of tort in the federal court, 
where defendant suffers a default, plaintiff has 
no constitutional right to have the damages 
assessed by a jury, but such assessment may 
be made by the court. — ^Ravmond v. Danbury 
& N. R. Co., Case No. 11,593. 

§ 3. ^— Crijninal cases. 

The legislature cannot make the tight to a 
trial by jury, in a criminal ease, dependent on 
giving a bond, with surety, for the payment 
of the penalty and costs. — Greene v. Briggs, 
Case No. 5,76i. 

Act June 17, 1870. establishing a police court 
in the District of Columbia, is unconstitutional 
in so far as it provides for a trial of felonies 
without a jury. — In re Dana, Case No. 3,554. 

§ 4. —^ Waiver of riglit. 

The right to a trial bv jury is secured by the 
constitution of the United States, and everv 
reasonable presumption will be made against 
the waiver of such right.— United States v. 
Rathbone, Case No. 16,121. 

The constitutional right to trial by jury may 
be waived by the party.— United States v. Rath- 
bone, Case No. 16,121. 

A jury may be waived in a civil case in the 
circuit court, on the filing of a stipulation with 
the clerk.—Hearn v. Equitable Safety Ins. Co.l 
Case No. 6,299. 

The provisions of Act March 3, 1865, as to 
waiving a jury, do not extend to district courts. 
—Blair v. Allen, Case No. 1,483. 

§ 5, QiiaIij8.catioiL of jurors and ezemp- 
tions. 

Qualifications of jurors in the circuit court 
for the District of Colimibia sitting in Alex- 
andria county. — ^Young v- Marine Ins, Co- 
Case No. 18,162. 

The disqualification of grand and petit jurors 
prescribed by Rev. St. § 820, is absolute, and 
not discretionary.— United States v. Hammond. 
Case No. 15,294. 

An alien cannot be a petit juror in the 
District of Columbia, because he cannot be a 



freeholder.— United States v. Johnston, Case 
No. 15,490. 

^ A juror cannot object to serve because he 
IS an alien.— Lingan v. Marbury, Case No. 8,- 

See, also, post, § 15. 

§ 6. Dra-wrmg or selecting venire — Statu- 
tory provisions. 

See, also, post, § 28. 

The provision that jurors shall be drawn from, 
such parts of the district as the court shall 
direct (Act Sept. 24, 1789, § 29) is not repealed 
by Act July 20, 1840.— United States t. Stow- 
ell. Case No. 16,409. 

Jurors for the federal courts may be se- 
lected by the national ofBcers as nearly as- 
may be 'in the same manner as they are se- 
lected by the state officers, under Act Julv 20, 
1840.— United States v. Gardner, Case No" 15,- 
187. 

In the designation of jurors in the federal 
courts, a mimite adherence to the state practice 
on that subject is not required by Act Julv 20, 
1840.— United States v. Collins, Case No. 14,837; 
Same v. Tallman, Id. 16,429; Same v. Pike, Id. 

As to what is a substantial compliance with the 
state practice in the selection of jurors. — ^United' 
States V. Collins, Case No. 14,837. 

Act June 1, 1872, declaring that the federal 
courts shall conform as near as may be to the 
practice, pleadings, and modes, and forms of pro- 
ceeding prevailing in the state courts, has no 
reference to the designation or selection of ju- 
rors.— United States V. Gardner, Case No. 15.- 
187. 

The state court practice in summoning jurors, 
does not become the practice of the federal courts- 
untU expressly adopted.— Alston v. Manning. 
Case No. 266. 

In forming a jury the federal court need not 
adopt the mode required by the state laws, when, 
in the opinion of the court, it is impracticable to- 
do so.— United States v. Price, Case No. 16,088. 

The state regulations for the procurement of 
grand and petit jurors to serve in the federal 
courts, as well as their qualifications and exemp- 
tions, are adopted by Acts Sept. 24, 1789, § 29; 
May 13, 1800; July 20, 1840.- United States v. 
Reed, Case No. 16,134. 

§ 7. Manner of drawing or select- 
ing. 

The rule of the circuit court for the Southern 
district of New York of Nov. 11, 1867, in regard 
to the designation and selection of jurors, is a 
proper provision.— United States v. Tallman. 
Case No. 16,429; Same v. Pike, Id. 

The deputy marshal and deputy clerk are com- 
petent officers to superintend the drawing of ju- 
rors, and certify the names drawn to the clerk 
and marshal.— United States v. Matthews, Case 
No. 15.741b. 

A rule adopted requiring the clerk and marshal 
to select jurors from the state at large, and draw 
the names from the box to be inserted in the 
venire,- United States v. Woodruff, Case No. 16.- 
758. 

The national legislature has constitutional pow- 
er to prescribe the qualifications of jurors, and 
the manner in which they shall be selected and 
summoned. It may make the judicial system 
of the United States complete for the independent 
exercise of all its functions.— Charge to Grand 
Jury, Treason, Case No. 18,274. 

Where the local law requires jury ballots to 
contain the names, additions, etc., of jurors, a 
ballot or panel giving only an initial letter of the 
Christian name is good ground of challenge. — 
United States v. Matthews, Case No. 15,741a. 
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I^e.w Tork as an essential part of the name; and 
a mistake therein is no ground of objection to a 
juror, where his residence and occupation are 
correctly given, and there is no claim that the 
prisoner has4been misled.— United States v ^''"*^ 
thews, Case No. 15,74aa. 

Proper practice in case of a loss by the mar- 
shal of a special jury list struck by the parties. 
—Hall V. Perott, Case No. 5,942. 

§8. ITiimler. 

The number of jurors to be selected lor the 
tederal courts is left to the discretion of the court, 
to be determined by rule.— United States v. Gard- 
■ner, Case No. 15,187. 

Act Sept. 24, 1789, c. 20, § 29, in referring to 
the state laws, applies only to the mode of select- 
ing jurors, and not to the number to be sum-' 
moned.- United States v- Dow, Case No. 14,990; 
Same v. Insurgents, Id. 15,443, 

The number of jurors to be summoned in such 
■case is to be determined under the qOmmon law, 
bv a consideration of all the circumstances.— 
United States t. Insurgents, Case No. 15,443- 

^ 9. ___ Time of drawing. 

It is no objection to the verdict that the venire 
fras issued and served before the indictment was 
returned, where the panel was returned for the 
trial of all causes pending at the term.— United 
States V. Cornell, Case No. 14,863. 

% 10. Summoning talesmen. 

Court has power to order a tales in special ju- 
ry cases.— Anonymous, Case No. 443. 

Under Eev. St. § 804, persons may be accepted 
as "bystanders" after exhaustion of the panel, 
though not present when summoned by the mar- 
shal, where they appear at the time they are re- 
turned as present, and their names are placed on 
the panel, and their ballots in the wheel.— United 
States V. Loughery, Case No. 15,631. 

§ 11, Second venire. 

Under Act July 20, 1840, the federal courts 
may, in case of deficiency of jurors, order a sec- 
ond venire.— United States v. Mattbews, Case 
No. 15.741b. 

Before a jury is made up, incompetent jurors, 
-\vho have been summoned, may be discharged, 
and others summoned in tbeir places. — United 
States v. Dickinson, Case No. 14,957a. 

:§ 12. Disciarging juxors. 

A juror who has a case at issue at the same 
term will be discharged.- Case of Claggett, Case 
No. 2,779. 

After the jury is sworn in a capital case, and 
the cause has been opened, the court, without the 
prisoner's consent, cannot discharge a juror at 
iis own request.— United States v. Randall, Case 
No. 16.117. 

"Wliere a juror is taken ill during the opening 
address in a civil action, he may be discharged, 
and another drawn from the panel in his stead. — 
Foote V. Silsby, Case No. 4,916. 
Effect of discbarge, see "Criminal Law," § 34. 

^13. Compensation. 

If the verdict be below the jurisdiction of the 
-court, the jurors are not entitled to their fees. — 
Skinner v. McCaffrey, Case No. 12,924. 

Jurors living at a distance, and not receiving 
mileage at adjournment, are entitled to a per 
•diem for those days daring which the jury stands 
jidjourned, as well as for those to which it stands 
adjourned and on which the jurors appear and 
answer to their names. — Parker v. Kempton, Case 
No. 10,741. 

§ 14. Fines for alisence. 

The court will at a subsequent term order a fine 
against an absent juror to be struck out, where 
the clerk neglected to enter a similar order made 



at a previous term.— United States v. Smith, Case 
No. 16,334. 

Jurors escaping from their room may be fined 
for their contempt.— Offutt v.Parrott, Case No. 
10,453. 

§15. Competency o£ jurors— Relation- 
sliip to parties. 

See, also, ante, § 5. 

In an action against an insurance company a 
nephew of a stockholder is not competent. — 
Young V. Marine Ins. Co., Case No. 18,163. 

§16. — — Formation and expression of 
opinions upon merits. 

Persons who have deliberately formed and de- 
livered an opinion on the guilt of an accused are 
disqualified to serve as jurors.— United States v. 
Burr. Case No. 14,692g; Same v. Wilson, Case 
No. 16,730. 

A man must not only have formed, but declar- 
ed, an opinion, to disqualify him as a juror. — 
United States v. Burr, Case No. 14,693. 

One who has formed an opinion as to the 
crime, which may be removed by instructions of 
the court, is competent.— ^United States v. Han- 
way, Case No. 15,299. 

A person who had expressed an unfavorable 
opinion against persons who had engaged in tlie 
transaction, but ha,d not formed or expressed any 
opinion as to the guilt or innocence of the pris- 
oner, held competent.— United States v. Hanway, 
Case No. 15,299. 

An opinion formed and delivered, not upon a 
full case, but upon a point so essential as to go 
far towards a decision of the whole case, and to 
have a real influence on the verdict, will disqual- 
ify the person as a juror. — United States v. Bm-r. 
Case No. 14,692g. 

One who, without forming or expressing any 
opinion as to the matter to be tried, had "form- 
ed an opinion that the laws bad been outraged." 
is competent.— United States v. Hanway, Case 
No. 15,299. 

Where there was a. doubt as to the competency 
of a juror, he having made up his mind on the 
law, the court recommended his withdrawal. — 
United States v. Hanway, Case No. 15,299. 

A- formed and expressed opinion on the book in 
which alleged libelous passages occur will not 
disqualify a juror in a prosecution for seditious 
libeL-^United States v. Callender, Case No. 14,- 
7D9. 

. A person who has come to a conclusion as to 
the offense charged from reading newspaper ac- 
counts, though be has not expressed an opinion, 
either as to the offense or tbat defendant was 
engaged therein, is Incompetent. — United States 
V, Hanway, Case No. 15,2199. 

In a suit on a life insurance policy, where the 
defense is suicide, it is a good cause of challenge 
that the juror considers the fact of suicide con- 
elusive evidence of insanity.— The Hiawatha, 
Case No. 6,450. 

The forming and delivering of an opinion that 
a person indicted for treason entertained the al- 
leged treasonable designs, and retained them, and 
was prosecuting them, wlien the act charged was 
alleged to bave been committed, is good cause of 
challenge.- United States v. Burr, Case No. 14,- 
6922. 

Impressions from reading newspapers will not 
disqualify jurors in criminal cases, though opin- 
ions formed will disqualify. — Anonymous, Case 
No. 469. 

Where defendant accepts a juror with knowl- 
edge that he has had a conversation with a third 
Iffirson about the case, he cannot afterwards ob- 
ject to a verdict on that account. — ^United States 
V. Smith, Case No. 16,341. 

A challenge for cause is properly overruled 
where the juror has formed no fixed opinion re- 
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specting guilt, though he has read, in a newspa' 
per, matter concerning the ease. — United States 
T. McHenry, Case No. 15,681. 

§ 17. — — Service on prior or similar 
action or prosecntion. 

A juror who has sat on the trial of a person 
indicted for the same offense as defendant is not 
competent— United States v. Smith, Case No. 
16.342b. 

It is no objection to a juror that he has been 
one of the jury in another cause against the 
same defendant for a different offense.— United 
States T. Watkinjs, Case No. 16,649. 

On separate trials on a joint indictment it is 
no cause of challenge that a juror was sworn 
on the first trial, and found a verdict of guilty. 
—United States v. Wilson, Case No. 16,730. 

§ 18. ^— Opposition to pimisluiiexit 
prescribed for ofBense. 

The juror is incompetent where he has con- 
scientious scruples against finding a verdict 
which would lead to capital punishment. — Unit- 
ed States T. Hewson, Case No. 15,360; Same v. 
McMahon, Id. 15,699; Same v. Wilson, Id. 16,- 
730; Same v. Ware, Id. 16,641. 

§ 19. Interest as taxpayer or resi- 
dent. 

Citizens of municipality not competent in an 
action of debt for penalty of a by-law of the 
corporation. — ^Alexandria t. Brockett, Case No. 
181. 

§20. Alienage. 

It is no ground of challenge that a juror is 
an alien.— Queen v. Hepburn, Case No. 11,503. 
But see Hollingsworth v. Duane, Case No. 6,- 
618. 

An alien is not entitled to a jury de medietate 
lingufe in Washington county, D. C. — United 
States T. McMahon, Case No. 15,699. 

A foreigner in Virginia is entitled to a jury 
de medietate linguEE. — United States t. Carnot, 
Case No. 14,726; Same v. Cartacho, Id. 14,- 
738. 

It is a good cause of challenge to a juror that 
he voluntarily joined the Confederate army. 
Rev. St. § 820.— United States v. Butler, Case 
No. 14,700. 

§ 21. Challenge to tlie array. 

It is discretionary with the court to give, or 
not to give, any directions as to the place from 
which jurors shall he summoned; and it is no 
ground of challenge to the array that the mar- 
shal summoned the jurors according to his own 
will, where there was no application for direc- 
tions.— United States T. Price, Case No. 16,088. 

It is a good ground of challenge to the array 
that the jury was summoned without any desig- 
nation by the court of the part of the district 
from which they were to be summoned, and not 
according to the mode of forming juries to serve 
in the highest courts of law in the state. — Unit- 
ed States V. Coit, Case No. 14,829. 

The array cannot be challenged on the ground 
of impartiality of the sheriff because a partial 
juror has been returned. — United States v. Cal- 
lender, Case No. 14,709, 

An objection that persons summoned as "by- 
standers" were not then present in court should 
be taken as ground of challenge to the array, 
before the polls are drawn. — United States v. 
Loughery, Case No. 15,631. 

§ 22. Cliallenge for cause — Nature, suffi- 
ciency, and riglit o£ cliallenge. 

Any party to a cause, civil or criminal, may 
challenge for the causes enumerated in Act 
June 17, 1862, § 1.— United States v. Blodgett, 
Case No. 18,312. 

The prosecution may challenge a juror for 
cause. — United States v. Burr, Case Np. 14,- 
693. 



A challenge for favor, without cause assign- 
ed will not he submitted to triors. — United 
States V. Wilson, Case No. 16,730. 

The court will not ask a juror, before he is 
sworn, whether he has formed and expressed 
an opinion, but will leave tlie party A:o challenge 
for favor. — United States v. Johnson, Case No. 
15,484. 

§23. Time. 

The objection that a juror is an alien should 
be taken at the time of impaneling the jury. — 
Hollingsworth v. Duane, Case No. 6,618. 

After a juror is sworn, he cannot be chal- 
lenged, except for a cause subsequently arising. 
—United States v. Peaco, Case No. 16,018; 
Same v. Watkins, Id. 16,649. 

Though neither party has a right of challenge 
after a juror is sworn, the court, to protect the 
administration of justice, may, at any stage of 
the case, investigate an objection to the im- 
partiality of the jury, and may withdraw the 
case if a juror is found unfit. — ^United States v. 
Morris, Case No. 15,815. 

§ 24, ^^ Trial and evidence. 

Practice stated as to the calling of jurors, 
and challenging, and trying of challenges. — Unit- 
ed States V. Watkins, Case No. 16,649. 

The two jurors first sworn in a cause are the 
proper triors of a challenge for favor. — ^Joice v. 
Alexander, Case No. 7,435, 

The court will not permit counsel to argue to 
the triors upon a challensie for favor. — Joice v. 
Alexander, Case No. 7,435. 

A challenge for favor will be tried by the ju- 
rors already sworn. — Queen v. Hepburn, Case 
No. 11,503; Reason v. Bridges, Id. 11,617. 

It is not a principal cause of challenge that 
the juror has had conversation with some of the 
parties, but it is evidence for the consideration 
of triors upon a challenge for fsvor. — Young v. 
Marine Ins. Co., Case No. 18,163. 

Evidence as to the prevailing opinion of indi- 
viduals of the religious sect to which the juror 
belongs is inadmissible on trial of a challenge 
for favor. — Reason v. Bridges, Case No, 11,617. 

The challenged juror cannot be examined as 
a witness to the triors. — ^Joice v. Alexander, 
Case No. 7,435. 

The jury cannot be asked generally as to 
their conscientious scruples on certain questions. 
The inquiry must be made of the individual mem- 
bers. — Driskell v. Parish, Case No. 4,087. 

Form of oath to be administered to talesmen 
on the principal panel when challenged for fa- 
vor. — United States v. Haskell, Case No. 15,- 
321. 

If, under Act June 17, 1862, jurors be chal- 
lenged by a party tfther than the government, 
the challenge may be disposed of by allowing 
those who deem themselves disqualified under 
section 1 to retire from the panel without any 
sw^orn evidence of their incompetency. — United 
States V. Blodgett, Case No. 18,312. 

§ 25. Peremptory cliallenges— E-iglit to 
challenge. 

Peremptory challenges in criminal cases in the 
federal courts are regulated by the common 
law. — United States v. Reed, Case No. 16,- 
134. 

The United States may challenge a juror per- 
emptorily until the panel is exhausted, after 
which they can only challenge for cause. — 
United States v. Wilson, Case No. 16,730. 

Query, whether in the federal courts, in New 
York state, the government has the right of 
peremptory challenge where the panel is not ex- 
hausted by the challenges of the prisoner. — 
United States v. Douglass, Case No. 14,989. 
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Query, whether Act July 20, 1840, is applica- 
ble only to the mode of selecting the jury, or af- 
fects the questions involved in the right of chal- 
lenging peremptorily or for cause.— United 
States V. Douglass, Case No. 14,989. 

No peremptory challenges are allowed where 
a jury has already heen struck on both sides. — 
Blanchard v. Brown, Case No. 1,507. 

No right of peremptory challenge exists in the 
circuit court for the Eastern district of New 
York, on the trial of an indictment for misde- 
meanor.— United States V. Devlin, Case No, 
14,953. 

As to the right of peremptory challenges ^n 
trials for various ofEenses under Act April 30, 
1790, c. 36.— United States v. Dow, Case No. 
14,990. 

The right to peremptory challenge heU not to 
exist where the offense was not a capital of- 
fense.— Drayton v. United States, Case No. 4j- 
074: United States v. Carrigo, Id. 14/73o; 
Same v. Cottingham, Id. 14,872; Same v- l^n- 
dall, Id. 16,118; Same v. Shive, Id. 16,278; 
Same v. White, Id. 16,675. 

Upon a trial for manslaughter, defendant is 
entitled to peremptory challenges.— United btates 
V. Craig, Case No. 14,882; Same v. McLaugh- 
lin, Id. 15,697. 

On trial of an indictment for counterfeiting 
a bank note under the Virginia laws defendant 
is entitled to a peremptory challenge.— United 
States V. Wood, Case No. 16,763. 

On a trial for bigamy in Alexandria, the pris- 
oner is entitled to a peremptory challenge.— 
United States v. Lambert, Case No. 15,5o4. 

One tried for larceny is entitled to peremp- 
tory challenges.— United States v. Gee, Case 
No. 15,196; Same v. Summers, Id. 16j41b, 
CONTRA, see United States v. Krouse, Case 
No. 15,544; Same v. McPherson, Id. 15,703; 
Same v. Toms, Case No. 16,532. 

s 26. — WumTjer of diallenges. 

On an indictment for murder, 20 peremptory 
challenges are allowed.— United States v. Hew- 
son. Case No. 15,360. 

A person indicted for murder on the high 
seas is entitled to only 20 peremptory challen- 
jres.- United States v. Bussel, Case No. 16,- 
209. 

In felony cases in Virginia the prisoner is 
entitled to 20 peremptory challenges.— united 
States V. Browning, Case No. 14,673. 

On a trial for larceny, hdd, that the prisoner 
was entitled to a/ peremptory challenge of 20 
jurors, under Act Va. Nov. 13, 1792.— United 
States V. Peter, Case No. 16,034. 

One charged with easting away a vessel on 
the high seas, with intent to prejudice__ the un- 
derwriters, has a right to challenge 3o jurors. 
—United States v. Johns, Case No. 15,481. 

8 27. Tiine and order of challenge. 

Peremptory challenges of jurors need not be 
made at the same time, but the parties may ^- 
temate.— Driskell v. Parish, Case No. 4,087. 

The right of peremptory challenge need not 
be exercised until the opportunity of rejecting 
for cause is afforded; and, in presenting 3U- 
rors for challenge, the government must first 
exercise its right.— United States v. Butler, 
Case No. 14,700. 

The government cannot ask a juror to stand 
aside until the panel is exhausted before chal- 
lenging for cause or peremptorily.— United 
States v. Butler, Case No. 14,700. 

Where the statute gives a right to each par- 
ty to challenge peremptorily two jurors, plain- 
tiff may be allowed to exercise the right after 
he has once expressed himself as satisfied with 
the jury, and after defendant has used his chal- 
lenges.— Jones Y. Van Zandt, Case No. 7,502. 
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§28. Impaneling for trial. 

The jury is to be composed of the first X^ 
men whose names remain upon the panel after 
the challenges are exhausted. — ^United States 
V. White, Case No. 16,682. 

§29. Swearing jnry. 

If a juror is wrongly named on the panel, he 
cannot be sworn. — United States t. Wilson, 
Case No. 16,730. 

A juror will not be allowed to make af- 
firmation in lieu of oath, on the ground that 
he is a Methodist, where it is not contrary to 
the principles of that religious society to take 
an oath.— Bryan's Case, Case No. 2,063. 

JUSTICES OF THE PEACE. 

§ 1, Liabilities— Civil liability. § 2, Criminal 

liability. § 3, Civil jurisdiction and authority— In 

general. § 4, Amount in controversy. § 5, 

Actions against executors and administrators. § 6, 

Replevin and detinue. § 7, Attachment and 

arrest. § 8, Procedure In civil cases— Process. § 9, 
Pleading. § 10, Judgment. § 11, Exe- 
cution. § 12, Appeal and error- Decisions reviewable. 
§ 13, Notice of appeal. § 14, Bonds and lia- 
bilities thereon. § 15, Transcripts. § 16, 

Trial and review. § 17, Certiorari. 

§1. liiaTjilities— Civil HaTjzlity. 

A justice of the peace is not liable in dam- 
ages for judicial acts, and for ministerial acts 
only in case of intentional or gross negligence. 
—Gannon v. Donn, Case No. 5,211. 

The justice is not liable for taking a super- 
sedeas on Sunday, and from a minor. — Gannon 
V. Donn, Case No. 5,211. 
Liability for false imprisonment, see "False 

Imprisonment," §§ 1, 2. 

§ 2. Criminal liability. 

It is an indictable offense for a justice to 
demand any fees other than those established 
by law.— Mattingly v. United States, Case No. 
9,295. 

A justice is not liable for discharging a- 
prisoner who has been committed for trial 
on a charge of felony, or for taking money in 
lieu of bail, unless he acted contemptuously, 
willfully, and with evil intent.— United States 
V. Faw, Case No. 15,078. 

An indictment against a justice for taking 
insuflacient bail need not state in what respect 
the bail was insufficient, nor set out the secu- 
rity taken.— United States v. Clark, Case No. 
14,803. 

§ 3. Civil jurisdiction .and anthority— In 
general. 

The justice has no jurisdiction where the 
law conferring jurisdiction, so far as it re- 
spects the process, is unconstitutional.— Greene 
V. Briggs, Case No. 5,764. 

An authority which may be exercised by an 
individual magistrate may be exercised by 
many jointly.— Ex parte Burford, Case No. 2,- 
148. 

An order made by a justice upon a matter 
not within his jurisdiction is void.— Greene v. 
Briggs, Case No. 5,764. 

§ 4. — - Amonnt in controversy. 

A debt of ?50 on which interest is due is 
not recoverable before a justice in the District 
of Columbia.— Milburn v. Burton, Case No. 9,- 
541. 

"Where a debt in an amount above the juris- 
diction is settled by giving separate notes with- 
in the jurisdiction, separate suits may be main- 
tained thereon after all. become due,— Moore 
T. Hough, Case No. 9,766. 
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Separate actions may be brought on notes 
lield against the same person, though their ag- 
gregate amount exceeds the jurisdiction of the 
Justice.— Thecker v. Milburn, Case No. 13,876. 

A creditor cannot, without the consent of 
the debtor, relinquish part of his claim so as 
Co bring it within the jurisdiction of a justice 
of the peace. — Burton v. Varnum, Case No. 2,- 
220; Greenough v. Langtree, Id. 5,785; Caze- 
aove T. Darrel, Id. 2,539. 

The creditor may, if the debtor does not 
object, give a suflHcient credit on the debt to 
bring it within the jurisdiction of the jus- 
tice.— Maddos T. Stewart, Case No. 8,934; 
Porter v. Kapine, Id. 11,288. 

Plaintiff may relinquish interest upon his de- 
mand, so as to bring it within the jurisdiction 
of the justice. — Homans v. lloore. Case No. 
6,655. 

In Indiana the plaintiff may reduce his de- 
mand to bring it within the jurisdiction of a 
justice of the peace.— Witt t. Hereth, Case 
No. 17,921. 

A justice of the peace in Washington, D. C, 
has jurisdiction upon a bond given by a com- 
mon prostitute as security for good behavior 
where the penalty does not exceed $20.— Pat- 
ten V. Washington, Case No. 10,813. 

A justice of the peace in Washington, D. 

C, has jurisdiction of penalties, under by- 
laws, not exceeding $50. — Hall v. Washington, 
Case No. 5,953. 

g 5. Actions against esecntors and 

administrators. 

Justice of peace in District of Columbia has 
ao jurisdiction of suits against administrators. 
— Adams v. Kiucaid, Case No. 58; Ritchie v. 
Stone, Id. 11,864. 

But under Act March 1, 1823, he has juris- 
diction in such an action.— Ennis v. Holmead, 
C:Lse No. 4,492. 

§ 6. •— ^ Replevin and detinne. 

A justice of the peace in Alexandria county, 
jy. C, has jurisdiction in detinue. — Maynadier 
V. Duff, Case No. 9,349. 

A justice may have jurisdiction where the ti- 
tie to a chattel comes incidentally in ques- 
tion, as where a bond in suit is to be void if 
-a certain -chattel is not the property of a certain 
person. — Moore v. Waters, Case No. 9,780. 

§ 7. — Attaolunent and arrest. 

Jurisdiction of justice of the peace in Vir- 
ginia to issue an attachment. — Sears t. Noon, 
Case No. 12,590. 

A justice of the peace in Alexandria county, 

D. C, has no power to issue a cap. ad resp. 
or warrant of arrest for a small debt before 
judgment. — Es parte Minor, Case No. 9,643. 

§ 8. Procednre in civil cases — ^Process. 

A Avoman sued for a small debt held bound 
to appear and answer, on notice by an officer 
of the time and place. — O'Neil v. Hogan, Case 
No. 10,529. 

The only process a justice of the peace is au- 
thorized to issue is a capias, the service of 
which is an arrest. — Ex parte Dexter, Case No. 
3,854. 

Where process issued beyond the limits of 
the township is not within the exception of 
the statute limiting process to the township, it 
is utterly void, and no justification to the offi- 
cer acting under it. — Leadbetter v. Kendall, 
Case No. S,157a. 

Plaintiff can only recover upon the cause of 
action stated in the warrant. — Foy v. Talburt, 
Case No. 5,020. 

A^ bond or writing obligatory cannot be giv- 
en in evidence where the summons describes 



the cause of action as a note of hand.— Mad- 
ding V. Peyton, Case No. 8,933a. 

§9, Pleading. 

In suits originating before justices of the 
peace, no formal pleadings are necessary. — 
Davis V. Pitman. Case No. 3,647a. 

A justice of the peace may reject a plea of 
misnomer in abatement.— Hall v. Washington. 
Case No. 5,953. 

§ 10. ^— Judgment. 

A judgment of a justice of the peace, be- 
ing in part for a matter not within his jurisdic- 
tion, is void in toto.— Foy v. Talbert, Case No. 
5,020. 

A justice's judgment in an action of debt, 
for an amount within his jurisdiction, against 
the surety on a constable's official bond, is not 
absolutely void, though the proper remedy was 
by action on the bond, which was for an 
amount beyond the jurisdiction.- Mickum v. 
Edds, Case No. 9,531. 

The expression, "I give judgment," includes 
the technical and formal words of a judgment, 
and is sufficient — Deadrick v. Harrington, Case 
No. 3,694b. 

A judgment of a justice of the peace cannot 
be seized and sold under a li. fa. issued by a 
justice of the peace.— Bowen v. Howard, Case 
No. 1,723. 

An unsatisfied judgment of a justice of the 
peace in Alexandria county is no bar to execu- 
tion upon a supersedeas in Washington county 
on the same cause of action.— Curry v. Lovell. 
Case No. 3,496. 

§ 11. — — iExecntion. 

A justice of the peace cannot issue an execu- 
tion as on a supersedeas upon the mere indorse- 
ment on the back of the original judgment that 
it is superseded. — Thomas v. Summers, Case 
No. 13,912. 

A ca. sa. on a justice judgment will not be 
quashed because defendant has applied for the 
benefit of the Maryland insolvent laws. — Mat- 
tingly V. Smith, Case No. 9,293. 

§ 13. Appeal and errorr-lDecisions re- 
vicTvaTile. 

An appeal will not lie to the circuit court of 
the District of Columbia from the judgment of 
a justice of the peace on a trial by jury. — ^Da- 
vidson V. Burr, Case No. 3,602; Denny v. 
Queen, Id. 3,807; Maddox v. Stewart, Id. 
8,934; Sherburne v. Semmes, Id. 12,760; 
Smith V. Chase, Id. 13,022. 

But if the justice had not jurisdiction, his 
judgment may be reversed upon appeal, al- 
though the cause was tried by a jury. — Cross v. 
Blanford, Case No. 3,429. 

No appeal lies from the judgment of a justice 
of the peace for a penalty for violating a by- 
law of Georgetown. — Boothe v. Georgetown, 
Case No. 1,651. 

An appeal to the circuit court of the District 
of Columbia for the county of Washington lies 
from the judgment of a justice of the peace for 
the penalty of a by-law of the corporation of 
Washington. — ^Washington v. Eaton, Case No. 
17,228. 

No appeal lies from a judgment of the justice, 
imposing a fine for profane swearing in his 
presence.- Howard v. United States, Case No. 
6,763. 

No appeal lies from a judgment of a justice 
of the peace in the District of Columbia unless 
the debt or demand exceed the sum of five dol- 
lars.— Owner V. 'Washington, Case No. 10,635; 
Thornton v. Same, Id. 14,001. 

§ 13. ^— Notice of appeal. 

If an appeal from a justice of the peace is 
not taken on the day of trial, the opxJosite party 
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is entitled to notice tliereof, before a default 
can be talcen against him. — Sinclair v. McEI- 
murry. Case No. 12,S95a; Kirk v. Armstrong, 
Id. 7,S3Sa. 

The notice must be given at least 10 days 
before the next sitting term of the court author- 
ized to try the same.— Kirk v. Armstrong, 
Case No. 7,83Sa. 

The JLO-days notice required by Act March 1, 
1823, § 7, was for the benefit of the appellant, 
not of the appellee.^Washington v. Eaton, 
Case No. 17,228. 

Where due notice of appeal was not given, 
the appeal may be dismissed, with costs, but a 
judgment on the merits cannot be rendered for 
the other party.— Jacobs v. Jacobs, Case No. 
7,161a. 

§14.,—— Honds, and lialiilities tliereon. 

A bond on appeal from a judgment of the 
justice of the peace, conditioned on payment if 
the judgment of the justice is afQrmed or more 
recovered on a; trial de novo, is discharged 
where a judgment for a less sum is recovered. 
— Swanson v. Ball, Case No. 13,676a. 

"Where no proceedings are had for two terms 
after the death of appellant pending the ap- 
peal, tlie sureties in the appeal bond are uot 
liable for appellant's failure to prosecute the 
appeal with effect. — Jeffers t. Forrest, Case 
No. 7,251. 

The surety on a bond on appeal from a jus- 
tice of the peace (Act Ark. 1S18, p. 27) is 
equally subject to judgment with appellant; 
but a sci. fa. against the surety is irregular 
where judgment was taken against the prin- 
cipal only.— Hodge y. Plott, Case No. 6,561a. 

§ 15. — Transcripts.' 

After the justice has certified' a transcript 
on appeal, defects cannot be supplied. — ^Jacobs 
V. Jacobs, Case No. 7,161a, 



§ l6. — : — Trial and review. 

Upon appeal from the justice's judgment, 
the cause is to be tried de novo. — ^ilinifie v. 
Duckworth, Case No. 9,633; Taylor v. Hogau, 
Id. 13,794a. 

- It is no ground for reversing the judgment 
of a justice rendered in a specialty that neither 
the plaintiff nor his agent appeared at the trial. 
—Taylor -v. Hogan, Case No. 13,794a. 

Unless it appears that a jury was required, 
and refused by the justice, the judgment will 
not be reversed.— Deadrick v. Harrington, Case 
No. 3,694b. 

§17. Certiorari. 

Certiorari from the circuit Court of the Dis- 
trict of Columbia to a justice of the peace is 
the proper remedy, where the latter is proceed- 
ing in a case in which he has no jurisdiction.-^ 
Kennedy v. Gorman, Case No. 7,702. 

Where a justice renders no judgment, his pro- 
ceedings are a nullity, ?ind may be set aside on 
certiorari. — Camp v. Price, Case No. 2,347a. 

Certiorari may be issued by the circuit court 
of the District of Columbia to a justice of the 
peace, in a case of forcible entry and detainer. 
— Holmead v. Smith, Case No. 6,630. 

The writ will not lie to bring up proceedings 
of justices of the peace under Act Md. 1793, 
c. 43, against tenants holding over. — Lenox v. 
Arguelles, Case No. 8,244. 

JUSTIFIABLE HOMICIDE. 

See "Homicide," § 4. 

JUSTIFICATION. 

Of actionable words, see "Libel and Slander,*' 
§§ 11, 12. 
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KIDNAPPING. 

§ 1, Nature and elements of offense, 5 2, Indict- 
ment 

§ 1, Nature and elements of offense. 

Act March 2, 1831, § 17, does not ap^ly to 
negroes kidnapped out of the District of Co- 
lumbia, and brought within it.— United States 
v. Henning, Case No. 15,349. 

Fed.Cas.Dig.— 45 



§ Z. Indiotm'ent. 

In an indictment under Act March 2, 1831, § 
17, it is not jpieeessary to aver that defendant 
was a "free person." — ^United States v. Hen- 
ning, Case No. 15,349. 

KNOWLEDGE. 

Effect of ignorance of cause of action on lim- 
itation, see "X-iniit^tioii of Actiotis," § 14. 
Of custom, see "Customs and Usages," § 4. 
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LACHES. 

As a defense or ground of denial of relief in 
equity, see "Cancellation of Instruments," 
§ 6; "Equity," §§ 18-21, 135; "Injunction," 
§§ 11, 27, 32; "Judgment," § 42; "Mort- 
gages," § 33; "Patents," §§ 192, 219, 240; 
"Reformation of Instruments," § 5; "Spe- 
cific Performance," §§ 13, 14; "Trusts," § 46. 

in admiralty, see "Admiralty," § 44; "Mar- 
itime Liens," §§ 47, 48; "Seamen," §§ 130, 
136, 171. 

As ground of discharge of surety, see "Princi- 
pal and Surety," § 8. 

EEfect on vendor's lien, see "Vendor and Pur- 
chaser," § 36. 

In performing contract, see "Contracts," § 32. 

LANDLORD AND TENANT. 

§ 1, Creation and existence of relation. § 2, Leases 
and agreements in general. § 3, Terms for years. 
§ 4, Tenancies at -will. § 5, Taxes, improvements, 
repairs, and alterations. § 6, Injuries to premises. 
§ 7, Eviction. § 8, Rent and advances— Rights and 

liahilities. § 9, Actions. § 10, Liens. § 11, 

Distress. § 12, Re-entry and recovery of pos- 
session by landlord. 

See, also, "Ground Rents"; "Use and Occupa- 
tion." 

Effect of assignment in bankruptcy, see "Bank- 
ruptcy," § 193. 

Leases of mines, see "Mines and Minerals," 

e -JO 

of railroads, see "Railroads," §§ 26-28. 

of vessels, see "Shipping," § 36. 

Proof of claims in bankruptcy, see "Bank- 
ruptcy," § 377. 

§ 1. Creation and existence o£ relation. 

A stranger who obtains possession through a 
tenant by purchase of the land cannot dispute 
the landlord's title. — Loekwood v. Walker, Case 
No. 8,451. 

§ 2. Iieases and agreements in general. 

A letting for five years by an informal paper, 
merely reciting a verbal lease, is not valid in 
Ohio as a lease for three years, but is wholly 
void. — United States v. Inlots, Case No. 15,- 
441a. 

An unrecorded lease for 10 years is good for 
7 years under Act Md. 1766, c. 14.— Van Ness 
V. Hyatt, Case No. 16,867. 

A lease by the owner of a race track to be 
used for races, and for booths and stands for 
gambling, and for grossly immoral purposes, is 
invalid and he cannot enforce the same. — Hol- 
mead v. Maddox, Case No. 6,629, 

Construction of agreement of lease and of 
the possession taken under it, and the rights 
of the parties determined in the case of con- 
flict as to the ownership of property. — ^Jenkins 
V. Eldredge, Case No, 7,268. 

An agreement for a lease will be construed 
as a present demise, if no future formal lease 
be contemplated, and possession be taken under 
it.— Jenkins v. Eldredge, Case No. 7,268. 

The provision that, in default of the payment 
of the yearly rent, the lease is to be void, and 
the property is at once to revest in the lessor 
without notice to the lessee in the same man- 
ner as if the lease had not been given, Jield to 
constitute a condition, and not words of limi- 
tation.— Wildman V. Taylor, Case No. 17,654. 

An assignment of rents with a power of at- 
torney to collect them as they become due is 



enforceable • in equity, though the assignor die 
before they are collected. — ^Taylor v. Moore, 
Case No. 13,798. 

§ 3. Terms for years, 

A lease is canceled by the bankruptcy of the 
lessee, where, by its term, it cannot be assigned 
without the landlord's written consent. — In re 
Breck, Case No. 1,822. 

A holding over on an annual rental is evi- 
dence of a new demise for a year. — Hoof v. 
Ladd, Case No. 6,669. 

A tenant for five years, who was refused a 
renewal because the property was likely to be 
taken for public use, but who was allowed to 
hold over, held not to have entered on a new term 
for five years, or even for one year, so as to be 
entitled to compensation for the unexpired time. 
— United States v. Inlots, Case No. 15,441a. 

A re-entry and reletting by the landlord for 
breach of covenants terminates the tenancy, and 
the landlord cannot recover for the loss sus- 
tained by reletting at the lower rent. — Es parte 
Houghton, Case No. 6,725. 

A lessee cannot abandon for want of repairs 
if he has underlet part of the premises for a term 
not yet expired.— Slacum v. Brown, Case No. 
12,934. 

Receipt by the lessor of rent from an under- 
tenant of part of the premises is no evidence of 
consent to an abandoimient by the lessee for 
want of repairs.— Slacum v. Brown, Case No. 
12,934. 

To work a forfeiture under a lease for non- 
payment of rent, there must be a demand of the 
precise sum due. — Wildman v. Taylor, Case No. 
17,654. 

A bankrupt's assignment is not within the 
condition of a 4ease forfeiting it on an assign- 
ment by the lessee, — ^Allen v. Bennett, Case No. 
214. 

A renting for three years, the agreement to be 
void If the premises are condemned for public 
use, ceases on condemnation, — ^United States v. 
Inlots, Case No. 15,4ila. 

§ 4. Tenancies at will. 

A lease for 20 years, not acknowledged or re- 
corded, is not a lease at will, — Semmes v, Mc- 
Knight, Case No. 12,653. 

A tenancy from year to year is not a tenancy 
at will.— Parrott v. Barney, Case No, 10,773a. 

§ 5. Taxes, improvements, repairs, and 
alterations. 

Under a lease of premises to one who cove- 
nanted to continue the business carried on there- 
in for half the profit, the lessee is entitled, at 
the end of the term, to a return of the fixtures 
and machinery, or tiieir value, where they have 
not been worn out, or to new articles or ma- 
chinery purchased to replace them. — Perkins v. 
Currier, Case No. 10,98o. 

Under a reservation of ?20 rent, "clear of all 
taxes and charges," the tenant is liable for the 
taxes. — Senunes v. McKnight, Case No. 12,653. 

A covenant in a lease to pay for new erec- 
tions on the land runs with the land, and an as- 
signment by the lessee of all his right, title, and 
interest conveys his right to compensation there- 
for.- Hunt v. Danforth, Case No. 6,8S7. 

A covenant to pay for improvements erected, 
by the tenant does not constitute a lien upon 
the premises for their value. — The Confiscation 
Cases, Case No. 3,097. 

The building must be restored to its former 
condition where it is injuriously affected by al- 
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terations permitted subject to the condition that 
the lessee would surrender the premises in as 
good state as rcasonaole use would permit. — ^In 
re Jewell, Case No. 7,302. 

§ 6. Injuries to premises. 

When waste is committed by a stranger dur- 
ing the term of the tenant, an action on the 
case may be maintained therefor, either against 
the tenant who suffered the waste or the stran- 
ger who committed it.— Parrott v. Barney, Case 
No. 10,773a. 

A tenant at will who commits voluntary waste 
is liable, not as a tenant, but as a trespasser; 
but for mere permissive waste he is not liable. — 
Parrott v. Barney, Case No. 10,773a. 

A covenant to surrender the premises at the 
expiration of the term in as good condition as 
the reasonable wear thereof will permit, damages 
by the elements excepted, does not protect the 
tenant from liability for waste resulting from 
accidents occurring without his fault. — Parrott 
v. Barney, Case No. 10,773. 

Such a lessee is liable for injury caused by 
the explosion of nitroglycerin packed in cans in 
a wooden case, received by it as an express 
company without knowledge of its contents. — 
Parrott v. Barney, Case No. 10,773. 

But such lessee is not liable for injuiy to ad- 
joining premises by the explosion, as it is not 
guilty of negligence. — Parrott v. Barney, Case 
No. 10,773. 

The California practice act (section 250), giv- 
ing an action to the person aggrieved against a 
tenant who may commit waste, includes permis- 
sive waste. — ^Parrott v. Barney, Case No. 10,- 
773a. 

An allegation that the defendants held certain 
premises as tenants thereof to the plaintiffs un- 
der a demise to them for a certain rent imports 
a tenancy for a term. — ^Parrott v. Barney, Case 
No. 10,773a. 

A tenant for 99 years, renewable forever, with 
leave to purchase at a stipulated sum, may be 
restrained from cutting and selling young and 
green wood. — ^Thruston v. Mustin, Case No. 14,- 
013. 

The landlord is entitled to reimbursement for 
injuries to his building, caused by the removal 
of the tenant's machinery, on cancellation of the 
lease. — ^In re Breck, Case No. 1,822. 

The right of action for breach of covenant is 
not impaired by the fact that the alterations 
make the building more convenient to the tenant 
to whom it was relet by the lessor before lie ex- 
piration of the lease.^ln re Jewell, Case No. 
7,302. 

A casualty happening against the will,' and 
without the negligence or other default of the 
tenant, is, as to him, an inevitable casualty. — 
Hodgson V. Dexter, Case No. 6,565. 

A covenant in a lease requiring the tenant to 
occupy the premises-for a specific purpose, as an 
express office, does not impose on the landlord, 
and exempt the tenant from, all the risks inci- 
dent to such business not resulting from the 
wrongful acts or negligence of the tenant.— Par- 
rott V. Barney, Case No. 10,773. 

§7. Eviction. 

A lessee evicted by a third person claiming un- 
der the lessor, who fraudulently represented that 
he had title, may recover damages from the lat- 
ter. — Morrison v. Alexander, Case No. 9,840. 

The court will not interfere in a summary way 
for the restoration of the premises to the tenant 
after the landlord has been let into possession 
by a hab. faa poss.— Camac v. Allwine, Case No. 
2,328. 

Where leased property is condemned, the lessee 
is entitled to such part of the damages as his 
imespired term is fairly worth above the amount 



of rent to be paid.— United States v. Inlots, 
Case No. 15,441a. 

The landlord cannot maintain a suit against 
a third person for expelling his tenant — ^Pitman 
V. Davis, Case No. 11,184a. 

A judgment against the casual ejector is not 
authorized where the notice is defective because 
the tenants are not named therein. — ^Lytle v. 
Fenn, Case No. 8,651. 

A judgment against the casual ejector may be 
set aside even after the expiration of the term. 
— Lytle V. Fenn, Case No. 8,651. 

§ 8. Hent and advances — ^Riglits and lia- 
"bilities. 

Under a provision that the lease should termi- 
nate if the lessee should be declared bankrupt, 
unless within 10 days from the date of the peti- 
tion some sufficient person should become surety 
for the rent, hdd, that a mortgage given to 
secure the rent covered the rent up to the time 
the keys were surrendered, though two months 
after the lessee became bankrupt— In re Yeaton» 
Case No. 18,133. 

Where rent is payable quarterly, plaintiff can- 
not recover for a quarter unexpired at tiie time 
of an eviction.— Bank of Columbia v. Galloway, 
Case No. 868. 

The same principle applies where the rent is 
payable yearly.— Bank of Columbia v. Galloway, 
Case No. 868. 

On a holding over under a lease with a fixed 
annual rental, the landlord may recover at the 
rate stipulated in the lease upon a count in in- 
debitatus assumpsit for a greater sum.— Dennett 
V. Tucker, Case No. 3,818. 

The tenant on holding over under a written 
lease is bound for the rent therein stipulated. — 
Baker v. Boot, Case No. 780. 

Arrears of ground rent bear interest from the 
time they become payable.— Newman v. Keffer, 
Case No. 10,177. 

Interest does not accrue on rent until demand 
made therefor.— Wise v. Kessler, Case No. 17,- 
912. 

A lessor cannot recover, in an action for use 
and occupation, the rent of his tenant after his 
title ceased by a sale, though the tenant did not 
attorn to the vendee.— Blake v. Grammer, Case 
No. 1,496. 

A person who agreed to rent premises and pay 
the rent for another is liable, though he did not 
occupy the premises.^Moore v. Dove, Case No. 
9,757. 

Rent is discharged by -the -faking the note of 
a third person therefor, and giving time of pay- 
ment thereon until the maker becomes insolvent 
— Josse V. Shultz, Case No. 7,551. 

Rent payable in foreign coin is computed at so 
much of the current coin as, at the rate of ex- 
change, will equal in value the foreign coin in 
the country where issued.— Newman v. Keffer. 
Case No. 10,177. 

To warrant recovery of double rent for holding 
over, the lease must be for a specific term. — 
Nixdorff v. Wells, Case No. 10,280. 

A renting at ?60 a year, payable monthly, is 
not for a specific term, and double rent cannot be 
recovered for holding over.— Nixdorff v. Wells, 
Case No. 10,280. 

Liability of assignee in bankruptcy for rent see 
"Bankruptcy," § 293. 

§ 9. — — Actions. 

Where the lessee has repudiated a parol lease, 
but has enjoyed the premises for the term 
named, the lessor may sue thereon, or may re- 
cover the rent on a count for use and occupation. 
— Scott V. Hawsman, Case No. 12,532. 

The statute commences to run against a claim 
for a balance of rents against one who holds an 
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absolute conveyance of property to secure a debt, j 
from the time the grantor has knowledge of re- j 
payment of the debt by rents received.— Amory 
T. Lawrence, Case No. 336. 

In an action of covenant for rent the defendant 
cannot plead that his lessor had not paid the 
ground rent accordine: to his covenant. — Gill v. 
Patton, Case No. 5,429. 

Want of title in fee in the plaintiff is no bar 
to an action for an installment of rent upon a 
lease with leave to piirchase the fee simple, where 
defendant has not been evicted. — Crampton v. 
Van Ness, Case No. 3,348. 

There can be no set-off against avowry for 
rent. — Roach v. Burgess, Case No. 11,873. 

The plea of no rent arrear admits the demise 
as laid in the avowry. — Greer v. Nourse, Case 
No. 5,793. 

Upon the plea of "no rent arrear," the tenant 
may give evidence of work done and goods sold 
and delivered to the landlord, without notice of 
set-off.— Fendall v. Billy, Case No. 4,725. 

Avowry is prima facie evidence of amount of 
rent.— Alexander y. Harris, Case No. 168. 

In debt by the lessor against the lessee's as- 
signee, plaintiff need not show an assignment by 
recorded deed. Act Dec. 13, 1792.— Cooke v. 
Myers, Case No. 3,174. 

A lease for 99 years, not acknowledged and 
recorded, is not good for 7 years, but is evidence 
of the rate of renting, in an action for use and 
occupation.— Brohawna v. Van Ness, Case No. 
1,920. 

A receipt for one year's rent is evidence that 
the rent for the preceding years has been- paid. — 
Jenkins v. Calvert, Case No. 7,263. 

In an action of covenant for rent the landlord 
cannot recover interest.— GUI v. Patton, Case 
No. 5,430. 

Judgment by motion, on notice, cannot be ob- 
tained on a bond given to secure rent upon an 
attachment, on a suggestion that the tenant is 
about to remove.- Simpson v. Legg, Case No. 
12,883. 

§ 10. — — Iiiens. 

The landlord has no lien in Louisiana on the 
insurance moneys where goods of his tenant are 
destroyed by fire.- In re Reis, Case No. 11,684. 

The landlord of an assignor for the benefit 
of creditors is entitled to his rent out of the 
proceeds of a sale by the trustee, turned over to 
an assignee in bankruptcy. — ^In re Bowne, Case 
No. 1,741. 

A stipulation providing for the right of re- 
moval at the end of the term of fixtures put in 
by the lessee on condition only that he has per- 
formed all his covenants creates a valid lien for 
rent on trade fixtures annexed to the freehold, 
but does not apply to mere furniture.— Ex parte 
Jlorrow, Case No. 9,850. 

A landlord does not lose his lien by a note 
taken for rent, which is not paid at maturity.— 
In re Bowne, Case No. 1,741. 

A landlord, by hiring out, in another state, 
propertv distrained for rent, does not lose his 
lien.— Calvert v. Stewart, Case No. 2,327. 

Goods not upon the premises may be attach- 
ed (in Virginia) to secure rent not due.— Brocket 
V. Johns, Case No. 1,915- 
See, also, "Bankruptcy," § 254. 

§11. Bistress. 

The landlord may distrain for rent under a 
lease for 20 yeai's not aclmowledged or re- 
corded.— Semmes T. McKnight, Case No. 12,- 
653. 

An assignment by the lessor during the term 
without attornment does not prevent the lessor 
from distraining.— White V. Gross, Case No. 
17,546. 



A distress for rent is not lawful unless there 
was an express contract for a certain rent. — 
United States v. Williams, Case No. 16,710. 

Acceptance of draft on tenant for rent, no 
bar to distress if draft not paid. — ^Alexander v. 
Turner, Case No. 176. 

Landlord evicting tenant from part of prem- 
ises cannot distrain for rent. — Baker v. Jeffers. 
Case No. 772. 

A negotiable note received on account of rent 
lield no bar to a distress for the whole rent due 
before its maturity. — GxiflBn v. Woodward, Case 
No. 5,818. 

Slave of third person, hired to lodger, cannot 
be distrained for rent due by boarding-house 
keeper.- Beall v. Beck, Case No. 1,161. 

Goods fraudulently removed by the tenant, 
though not secretly, may be followed and dis- 
trained by the laiidlord. — Jenkins v. Calvert, 
Case No. 7,263. 

Goods conveyed by the tenant to secure the 
payment of an accommodation note made by 
the landlord and indorsed by a third person are 
not subject to distress while the third pej-son 
remains liable as indorser. — Law v. Stewart, 
Case No. 8,130. 

Chairs left with a painter for repairs are not 
liable to distress for Ms rent — ^ilauro v. Botelor, 
Case No. 9,311. 

Goods of the tenant levied upon under exe- 
cution, though not removed from the premises, 
are not subject to distress for rent. — ^Reming- 
ton v. Linthicum, Case No. 11,696. 

The landlord may distrain after the death of 
the lessee. — ^McLaughlin v. Riggs, Case No. 8,- 
872. 

A distress for rent, laid on the last day of 
the term, at noon, Jield too soon. — ^Johnson v. 
Owens, Case No. 7,402. 

The appraisement made at the time of levy- 
ing a distress is prima facie evidence of the 
value of the goods distrained. — Senames v. 
Sprigg, Case No. 12,657. 

Costs do not accrue, upon levying a distress for 
rent, imless the goods are sold. — Wright v. 
Waters, Case No. 18,100. 

A bailiff cannot lawfully force himself into a 
house by the outer door, although partially open- 
ed by one within, to make a distress for rent. — 
United States v. Stott, Case No. 16,403. 

In an action upon a replevin bond for goods 
distrained for rent, evidence that the landlord 
was indebted to the defendant at the time the 
rent was due by the tenant cannot be given 
under a plea of set-off.— Lenox v. Gorman, Case 
No. 8,210. 

A constable is not justified in breaking into 
a dwelling house by a warrant from a justice of 
the peace to search for goods clandestinely re- 
moved by the tenant to deprive his landlord of 
his remedy by distress for rent. — Wells v. Hub- 
bard, Case No. 17,397. 

§ 12. Re-entry and recovery of posses- 
sion by landlord. 

Landlord held entitled to recover in ejectment 
without demand, where rent was in arrear, 
under a lease giving a right of re-entry for non- 
payment of rent. — ^Bradley v. Conner, Case No. 
1,774. 
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See "Public Lands," §§ 46-49. 
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dictment. § 5, Jurisdictional averments. § 6, 

The taking. § 7, Description of property. 

§ 8, Variance. § 9, Evidence— Presumptions and 

burdens of proof. § 10, Admissibility. § 11, ■ 

Weight and sufficiency. § 12, Trial. § 13, Sentence 
and punishment. § 14, Restoration of property to 
owner. 



See, also, "Embezzlement"; "False Pretenses"; 

"Receiving Stolen Goods"; "Eohbery," 
Of 
Venue. 



mail, see "Post Office," §§ 12, 23. 
nue, see "Criminal Law," § 21. 



§ 1. Hatnre and elements of offense — 
Natnre of property. 

Logs in a fence are not the subject of larceny, 
the fence being in law annexed to the freehold. 
—United States v. Smith, Case No. 16,325; 
Same 'v. Wagner, Id. 16,630. 

Bank notes are not goods and chattels, and 
cannot be the subject of larceny at common 
law.— United States y. Carnot, CJase No. 14,- 
726; Same v. Bowen, Id. 14,628. . 

QufBre: Whether stealing a bank note is lar- 
ceny, within the act of April 30, 1790. § 16.— 
United States v. Murray, Case No. 15-,842. 

•Under Act 1790 "personal goods," in such 
statute, do not include choses in action. — 
United States v. Davis, Case No. 14,930. 

The phrase "personal goods of another," in 
Act April 30, 1790, § 16, embraces the personal 
goods of tl\e United States. — ^United States v. 
Maxon, Case No. 15,748. 

Foreign and domestic coin and bank bills are 
"personal goods," within Act 1790, c. 36, § 16, 
relating to larceny on the high seas. — United 
States V. Moulton, Case No. 15,827. 

Property abandoned is not, within the mean- 
ing of Act March 3, 1825, § 9, against plundering 
or stealing property from or belonging to a ves- 
sel in distress or wrecked, lost or abandoned. — 
United States v. Smiley, Case No. 16,317. 

§ 2. — TJhe "trespass in ta^ng;. 

Stealing wood in collusion with the owner's 
slave is larceny.— United States v. Walker, Case 
No. 16,632. 

A person who procures goods under the false 
pretense that the owner had sent him for them, 
and appropriates them for his own use, is not 
guilty of larceny.^Jnited States v. Robertson, 
Case No. 16,174. 

A worlanan is guilty of larceny where goods 
delivered to him for a special purpose are taken 
away by him with intent to steal them. — United 
States V. Strong, Case No. 16,411; Same v. 
Clew, Id. 14,819. 

An indictment for larceny on the high seas for 
taking the -ship's provisions, and selling them to 
steerage passengers. Jield sustainable, under Act 
April 30, 1790, S 16.— United States t. Holland, 
Case No. 15,378. 

A driver of a coach, who, with knowledge of 
the ownership of goods left tlierein by the owner 
by mistake, takes and converts them with in- 
tent to steal them, is guilty of larceny. — 
United States t. Pearl. Case No. 16.022. 

"Plunder," as used in Act 1825, c. 65, § 9, in- 
cludes the criminal taking of the goods of an- 
other by open force, or by secret fraud, and 
furtively, from a vessel in distress, etc., and 
also an embezzlement by the master and others. 
—United States v. Pitman, Case No. 16,051. 

§ 3. — r- Tie intent. 

Where property is taken from the owner 
openly and in his presence, and in the presence 
of others, with a felonious intent to steal the 
same, it is larceny.— Esline v. United States, 
Case No. 4,528. 

Inducing slaves to go aboard a vessel under a 
promise to be transported into a free state held 



not larceny. — Drayton v. United States, Case 
No. 4,074. 

The animus furandi and the fact that the 
taking was without the consent of the owner 
are essential elements in the crime of larceny. — 
Weston y. United States, Case No. 17,457. 

A person who takes and carries away muskets 
with intent to appropriate them, or any of them, 
to his own u&e, or permanently to deprive the 
owner of them, is guilty of larceny; otherwise 
where the taking was with the sole intent to 
prevent the use of them upon himself or his 
associates. — ^United States v. Durkee, Case No. 
15,009. 

§ 4. Indictment — Joint and separate in- 
dictment. 
The theft by the same persons, at the same 
time, 'of goods belonging to different persons, 
may be the subject of joint or separate indict- 
ments, at the option of the district attorney. — 
United States v. Beerman, Case No. 14,560. 

Two persons jointly concerned in the same 
theft may be separately indicted, but after con- 
viction of one, on the trial of the other, it must 
be shown that the theft Tvas joint. — ^United 
States T. Holland, Case No. 15,377. 

§ 5. —— Jurisdictional averments. 

An indictment for larceny imder Act 1790, c. 
9. must aver that the act was committed in a 
place under the sole and exclusive jurisdiction 
of the United States.— United States v. Davis. 
Case No. 14,930. 

§ 6. The taking. 

Sufficiency of indictment under Act Md. 1729, 
c. 4, § 3, for breaking into and stealing goods 
from a warehonse.^Jmted States v. Gassaway, 
Case No. 15,190. 

§ 7. ^-^ Description of property. 

An indictment alleging articles stolen to be- 
long to owners unknown is good on its face, and 
the objection that the owners were in fact 
known must be taken to the evidence at the trial 
for a variance, or by special plea. — United 
States v. Stetson, Case No. 16,390. 

The goods of the wife, in her separate shop, 
where not kept ior her separate use, must be 
averred to be the goods of the husband.— United 
States T. Murphy, Case No. 15,838. 

But where the goods stolen were property of 
the wife living by herself, her husband not con- 
tributing to her support, they may be charged 
as her property. — ^United States v. Parsons, Case 
No. 16,001. 

A dead man cannot be the owner of goods, 
and it is therefore insufficient to allege them to 
be the goods of one A. B., deceased. — ^United 
States V. Mason, Case No. 15,738. 

Averment that coins stolen were the "goods 
and chattels" of the prosecutor is sufficient aver- 
ment of ownership. — ^Beckley v. United States, 
Case No. 1,2U. 

An indictment charging the stealing of "notes 
of some bank established by a charter from the 
government of the United States, or of some 
individual state of the United States," in the 
language of the act, is not sufficient. — United 
States T. Porte, Case No. 16,070. 

Value of stolen coins need not be averred. — 
Beekley v. United States, Case No. 1,211. 

"One silver coin of the value of fifty cents" 
is a sufficient description of the property stolen. 
—United States v. Rigsby, Case No. 16,163; 
Same v. Barry, Id. 14,530. 

An indictment for stealing "sundry pieces of 
silver coin of the Talue of twenty-five dollars" 
is too vague. — ^United States v. Kurtz, Case No. 
15.546. 

In an indictment, under the penitentiaiTr act 
for the District of Columbia, for stealing a 
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bank note, it is unnecessary to aver that it is 
a note "for the payment" of money or other val- 
uable thing. — United States t. McDaniel, Case 
No. 15,666. 

An indictment for stealing "a mulatto boy, 
* * * the property, goods, and chattels of 
T.," is insufficient, where it does not aver that 
he was a slave. — United States v. Godley, Case 
No. 15,221. 

§ 8. Variance. 

Proof that goods stolen were the property of 
a deceased person, in the possession and man- 
agement of A., will support an indictment for 
the larceny of goods of A. — United States v. 
Barlow, Case No. 14,521. 

In an indictment for larceny a note at 60 days 
with interest is not admissible under an aver- 
ment of a note at 60 days without interest. — 
United States v. Lee, Case No. 15,586. 

§ 9. Evidence — ^Presumptions and Tjur- 
den of proof. 

Possession of stolen property, and failure to 
show how it was acquired, or inconsistent ac- 
counts of its acquisition, create a presumption 
of guilt. — United States v. Keene, Case No. 15,- 
512. 

§ 10. Admissibility. 

Upon an indictment for stealing a bank check 
it is not necessary to produce the check itself 
in order to admit parol evidence that it was pre- 
sented at the bank. — United States v. Wilson, 
Case No. 16,733. 

In larceny, satisfaction to the owner of the 
stolen goods is admissible; but if made merely to 
avoid imprisonment and not under a conscious- 
ness of guilt, it is not evidence against the ac- 
cused. — United States v. Hunter, Case No. 15,- 
424. 

§11. -^— Weight and sufficiency. 

Upon the trial of an indictment for stealing a 
note of the Bank of the United States, no proof 
of its genuineness need be given other than by 
producing it. — United States v. Byers, Case No, 
14,705. 

Where there is a reasonable presumption that 
the taking of the property was felonious, and 
against the will of the true owner, although 
such owner be unknown, a conviction will be 
sustained. — United States v. Davis, Case No. 
14,931. 

On a prosecution for stealing bank notes (Act 
March 2, 1831, § 9), it is unnecessary to pro- 
duce the notes at the trial; and if they have 
been recovered by the owner, and passed away, 
their contents and purport may be proved by 
parol .^United States v. Lodge, Case No. 15,- 
622. 

An indictment for larceny lield not sustained 
on proof of a loan of money by the witness to 
the confederate of the prisoner, who won it 
from him by gambling. — Pye v. United States, 
Case No- 11,488. 

§ 12. Trial. 

Where defendant, indicted for larceny for tak- 
ing ship's provisions and selling them to steer- 
age passengers, acted in the capacity of cook 
and steward for the vessel, it is a question for 
the jury whether the taking originally was 
felonious. — ^United States v. Holland, Case No, 
15,378, 

§ 13. Sentence and punishment. 

A slave convicted of larceny in Alexandria 
county, I>. C, sentenced to be burnt in the hand 
and whipped. — United States v. Nathan, Case 
No. 15,857. 

A slave convicted of larceny is to be punished 
by whipping, although not charged as a slave 
in the indictment. — United States v. Nelson, 
Case No. 15,863. 
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Horse stealing in the District of Columbia 
Jield punishable as an ordinary larceny, under 
Act April 30, 1790.— United States v. Black, 
Case No. 14,601. 

§14, Restoration of property to oiyner. 

Stolen bank notes, received in good faith in 
the course of business, will not be ordered to be 
restored to the person from whom stolen. — ^Unit- 
ed States V. Read, Case No. 16,125. 



LAW REPORTS. 



See "Reports.' 



LAWS. 



See "Constitutional Law"; "Statutes.'* 
Of nations, see "International Law." 

LAYS. 

Of seamen, see "Seamen," §§ 146-153. 

LEASES, 

See "Landlord and Tenant" 

Of government lands, see "Public Lands," § 3. 



LEGACIES. 



See "Wills." 



LEGISLATIVE POWER. 

See "Constitutional Law," § 2; "Municipal Cor- 
porations," § 6. 

LEGISLATURE. 

See "Statutes." 

Construction of statute by, see "Courts," § 76. 

Lobbying contracts, see "Contracts," § 12. 

LEGITIMACY. 

See "Bastards," § 1. 

LETTERS. 

See "Literary Property," §§ 2, 3. 
As evidence, see "Evidence," § 54. 
Copies of as evidence, see "Evidence," § 22, 
Copyright, see "Copyrights," § 12. 
Presumption of receipt from mailing, see "Evi- 
dence," § 11, 

LETTERS PATENT. 

For inventions, see "Patents." 
For public lands, see "Mines and Minerals," § 9: 
"Public Lands," §§ 50-54. 

LEVEES. 

§ 1, Bonds. § 2, Levee taxes. 

§ 1. Bonds. 

A county is not liable on the bonds of a levee 
district issued to pay for building levees. — ^Boro 
V. Phillips County, Case No, 1,663, 

Failure or refusal of county court to assess a 
tax on lands of a levee district for the expense 
of building levees will not make county liable 
to general judgment for the district's bonds. — 
Boro V. Phillips County, Case No. 1,663. 



1121 (§ 2) 



S 2. Ztevee tases. 

Construction of Act Miss. Not. 29, 1865, for 
the assessment and enforcement of levee taxes.— 
Rouse V. Hampton, Case No. 12,088. 

Special assessments may be imposed on dis- 
tricts for purposes of buUding levees, etc., the 
benefit beinj? special.— Boro v. Phillips County, 
Oase No. 1,663. , 

Eedemption of land sold under Act Miss. Nov. 
27, 1S75. for levee taxes.— O'Reilly v. Holt, Case 
No. 10,563. 

LEVY. 

Of attachment, see "Attachments," S 8. 
Of execution, see "Execution," § 8. 
Of taxes, see "Taxation," § 9. 

LIBEL 

In admiralty, see "Admiralty," § 80 

LIBEL AND SLANDER. 

I. WORDS AND ACTS ACTIONABLE AND 
LIABILITY THEREFOR. 

§ 1, Words actionable— In general. § 2, 

Charging crime. § 3, Affecting business 

or professional standing. § 4, Imputing 

unchastity. § 5, Construction of vrords used. 
§ 6, Presumption of malice. § 7, Presumption 
of damages. § 8, Persons liable. 

n. PRIVILEGED COJIMUNIOATIONS AND 
MALICE THEREIN. 

§ 9, Communications privileged. J 10, Mal- 
ice. 

III. JUSTIFICATION AND MITIGATION. 

§ 11, What constitutes justification— In gen- 
eral. § 12, Truth of communication. § 

13, Mitigation, 

IV. ACTIONS. 

§ 14, Rights of action and defenses. § 15, 
Pleading — Complaint or declaration. § 16, 

Demurrer. § 17, Answer or plea, 

§ 18, Issues and proof. § 19, Evidence— Pre- 
sumptions. § 20, Admissibility. § 21, . 

Sufficiency. § 22, Damages. § 22a, Trial. 
§ 23. Costs. 

V. CRIMINAL RESPONSIBILITY. 

§ 24, Offenses. § 25, Prosecutions and pun- 
ishment — Indictment. § 26, Evidence. 

§ 27, Questions for jury, 

I. WORDS AJfTD ACTS ACTIONABLE, 
AND LIABILITY THEREFOR. 

-§ 1. Words actionalile—Iii general. 

A publication without justification or lawful 
excuse, and calculated to injure the reputation 
of another, and expose him to hatred or con- 
tempt, is a libel.— Whitney v, Janesville Ga- 
zette, Case No. 17,590. 

It is actionable libel to charge defendant with 
such matters "as induce an ill opinion to be had 
of the "plaintiff," as to charge him with mali- 
ciously devising slanderous accusations against 
41 third person. — ^Kerr y. Force, Case No. 7,730. 

It is not actionable to call a white man a 
"yellow negro," "a villain and a liar." — ^Johnson 
v. Brown, Case No. 7,375. 

Mere words of disgrace are not actionable 
unless written and published. — ^Johnson v. 
Brown, Case No. 7,375. 

It is libelous to charge one with fraudulent- 
ly deceiving another as to a fact, so as to in- 
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duce him to indorse a note for a larger sum 
than he intended.— Kerr v. Force, Case No. 7,- 
730. 



§ 2. ^— diargpLng crime. 

Any publication, the tendency of which is to 
degrade and injure another person, or to bring 
him into contempt, ridicule, or hatred, or 
which accuses him of a crime punishable by 
law, or of an act odious or disgraceful in so- 
ciety, is a libel.— Dexter v. Spear, Oase No. 3,- 
867. 

The words, "He gets his living by thieving," 
are actionable. — Rutherford v. Moore, Case No. 
12,173. 

§ 3. — - Affectiiis business or profes- 
sional standing. 

Words not in themselves importing anything 
injurious may be shown, by other matter al- 
leged, to have been spoken with intent to af- 
fect plaintiff's credit and- standing as a mer- 
chant. — ^Beardsley v. Tappan, Case No. 1,188. 

A critical article, in which the words "swin- 
dler," "humbug," and "fraud" are applied to 
the author of a work of art, is libelous per se. 
— Spooner v. Daniels, Case No. 13,244a. 

It is actionable per se to charge a director 
of the bank with being a swindler. — ^Forrest v. 
Hanson, Oase No. 4,943. 

§ 4. — — Imputing undiastit:?'. 

Words charging plaintiff, a single woman, 
with incontinence, are not actionable, without 
an allegation of special damage. — ^Keiler v. 
Lessford, Case No. 7,649. 

A false publication concerning one that there 
are "suits pending against him to the effect 
that he has put himself in unlawful relations 
with the wives of other men" is libelous per 
se. — ^Broad v. Deuster, Case No. 1,908. 

The wojrds "crim. con." and "flagrante de- 
licto" defined. — Gibson v. Cincinnati Enquirer, 
Case No. 5,392. 

§ 5. Gonstmction of ivords used. 

The rule for construing words in a libel dif- 
fers from that in construing averments in a 
plea. In the former, the words are to be un- 
derstood in the sense which the author in- 
tended to convey, as evinced by all the cir- 
cumstances; in the latter, especially in pleas 
of justification, words are taken most strong- 
ly against the pleader.- Kerr v. Force, Case 
No. 7,730. 

The words are to be taken in their ordinary 
sense, and if directly calculated to degrade a 
man in the estimation of his acquaintances, 
and to injure his business character, they are 
actionable per se, without proof of malice or 
special damages.— Whitney v. Janesville Ga- 
zette, Case No. 17,590. 

The expressions, "unfairly and secretly com- 
puted," "unjustly and unfairly attempted," 
and "artfully and purposely framed," used in 
a plea of justification in regard to the official 
act of a cashier, do not necessarily imply moral 
obliquity. — ^Kerr v. Force, Case No. 7,730. 

§ 6. Presumption of malice. 

Where a publication is libelous, and is know- 
ingly made, the law presumes it malicious, un- 
less it is proved to be published on an innocent 
or justififible occasion.— Dexter v. Spear, Case 
No. 3,867. 

§ 7. Presumption of damages. 

Although words injurious to a man in his 
trade are actionable per se, plaintiff must prove 
the special damages claimed. — ^Beardsley v. 
Tappan, Case No, 1,188a. 

§ 8. Persons liaMe. 

One proprietor of a newspaper is responsible 
for the act of his co-proprietor in publishing a 
libelous article. — ^McDonald t. Woodruff, Case 
No. 8,770. 
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The publishor is oqiijiUy responsible "with the 
author of a libel.— Dexter v. Spear, Case No. 
3,Sf57. 

Even thonsh he had no personal knowledge 
of the publication. — Spooner v. Daniels, Case 
No. 13.244a. 

II. PRIVIIiEGEIJ COMMUHICATIOKS, 
Aim MAI.ICE THEREilK'. 

- § 9. Commnnications privileged. 
\k Official communications between government 
^officials are privileged, and neither the sending 
such communication nor retaining a copy 
amounts to a publication.— Gardner v. Ander- 
son, Case No. 5,220. 

The character of one who is the constructor 
and manager of a proposed railroad is open to 
public discussion; but statements and infer- 
ences must have reasonable grounds, and not 
be actuated by express malice. — Crane v. Bos- 
ton Advertiser, Case No. 3,352a. 

Communications made by a mercantile agency, 
through its clerks and agents, to its customers 
as to the pecuniary ability and standing of mer- 
chants are not privileged. — Beardsley v. Tap- 
pan, Case No.- ] ,189. 

Access by the clerks generally of a mercan- 
tile agency to books of mercantile reports pre- 
vents them from being privileged. — Beardsley 
v. Tappan, Case No. l,lSSa. 

An account of an assault and battery, if cor- 
rectly given as an item of news, is not libelous, 
but the writer cannot add reflections on the 
personal and business character of the aggres- 
sor unless the sti-ictures are true. — ^T^'hitney 
V. .Tanesville Gazette, Ca«:e No. 17,590. 

g 10. Malice. 

Malice inferred from persistency in beeping 
libelous matter on defendant's mercantile books 
after notice of its falsity.— Beardsley v. Tap- 
pan. Case No. l,18Sa. 

"Malice" in the sense of the law, means 
"willfulness."— Dexter v. Spear, Case No. 3,8G7. 

Where a paper written to prevent the ap- 
pointment of a party to oiBce states that his 
reputation is bad, and there was probable cause 
for writing the paper, ijlaintiff cannot recover 
for hbel.— Clark v. Ford, Case No. 2,820. 

III. JUSTIFICATION AWD MITIGA- 
TIQ2f. 

§11. "What constitutes justification— In 
general. 

Belief of the author in the truth of a' libel- 
ous charge is not justification.- Kerr v. Force, 
Ca?o No. 7,730. 

Honesty of motive is not a sufficient defense 
for the making of false specific charges against 
phxintiflf by a public journal.— Smith v. Tribune 
Co.. Case No. 13,118. 

The fact that the libeJous article was copied 
from another paper, and so appeared on its 
face, is no justification.- McDonald v. Wood- 
ruff, Case No. 8,770. 

It is no justification or excuse for a news- 
paper libel that the publisher did not personally 
know the person libeled.— Dexter v. Spear, 
Case No. 3,807. 

It is no justification that defendant received 
his information from his slave, as no action 
will lie against a slave.—Atkinson v. Patton, 
Case No. 014. 

Liberty of the press does not sanction libels. 
—Arnold v. Clifford, Case No. 555. 

§ 12. Trutli of commiuiication. 

The truth of the publication is a good answer, 
but the justification, to be complete, must be 
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co-extensive with the libel,— Whitney v. Janes- 
ville Gazette, Case No. 17,590. 

That plaintiff has committed the offense of 
embezzlement is no defense to a libel charging 
that he would commit such offense if intrusted 
with public moneys.— Cook v. Tribune Ass'n, 
Case No. 3,165. 

A breach of trust, accompanied by falsehood, 
does not amount to swindling unless there was 
an intent to defraud.— Forrest v, Hanson, Case 
No, 4,943. 

An averment that plaintiff falsely, fraud- 
ulently, and unlawfully altered a note, so as 
to materially change its terms, is a good plea 
in justification of a charge of forgery.- Kerr 
T. Force, Case No. 7,730. 

The words, "He is a lying, slanderous ras- 
cal, are libelous; and that plaintiff stated 
what was not true is no justification, unless 
plaintiff acted maliciously.— Snowdon v. Lindo. 
Case No. 13,152. 

That plaintiff knowingly falsified his books as 
postmaster to defraud the government is no 
defense to a charge that plamtiff is a full- 
blown scoundrel and knave, and, if mtrusted 
with money, would convert it to his own use. 
—Cook V. Tribune Ass'n, Case No. 3,165. 

That plaintiff, as postmaster, had the ap- 
pointment of his clerks, who abstracted letters 
and stole their contents, is no defense to a 
libel charging that he, by natural affinity, 
gathered about him scamps, and employed them 
to steal public money.— Cook t. Tribune Ass'n, 
Case No. 3,16o. 

§13. Mitigation. 

General current reports as to the truth of 
libelous matter may be considered in mitiga- 
tion of damages.— Beardsley v. Tappan, Case 
No. l.lSSa. 

Defendant, in mitigation of damages, may 
give evidence of the ground of his belief of the 
truth of the slanderous charge.- Cooke v. 
O'Brien, Case No. 3,177. 

Proof of the authority for and the truth of 
a statement may be shown only in mitigation 
of damages.— Romayne v. Duane, Case No. 
12,028. 

In an action for words spoken in relation to 
plaintiff's credit, defendant may give evidence 
in mitigation of damages of the general repu- 
tation of plaintiff's want of punctuality in pav- 
ment of his debts.— Turner v. Foxall, Case No. 
14,255. 

Defendant may attack plaintiff's general 
character in respect to the subject-matter of 
the charge in order to reduce the damages. — 
Wright V. Sehroeder, Case No. 18,091. 

rV. ACTIONS. 

§ 14. Itiglits of action and defenses. 

An action for libel in respect to plaintiff's 
business cannot be maintained when such busi- 
ness is unlawful; as, for instance, acting as 
agent for a lottery.— Dauphin v. Times Pub. 
Co., Case No, 3,584a. 

§15. Pleading— Complaint or declara- 
tion. 

The declaration for a libel must set out the 
very words; it is not sufficient to give the 
substance and effect.— Whitaker v. Freeman, 
Case No. 17,527a. 

A declaration for a libel, charging an attempt 
to put two votes in a ballot box at a corporate 
election, must aver the by-law under which the 
election was held. — ^McClean v. Powle, Case 
No. 8,691. 

The whole of the libel must be considered in 
determining whether the averments in the dec- 
laration are sufficient to make the libel appli- 
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cable to the plaintiff.— Cook v. Tribune Ass'n, 
Case No. 3,165. 

Special damage to one's business may be 
shown -where the publication is libelous per se, 
though the -words -were not published concern- 
ing ttte business; and the names of customers 
lost need not be alleged.— Broad v. Deuster.i 
Case No. 1,908. 

An innuendo is not necessary to connect 
■words actionable per se -with estrinsic facts.— 
Broad v. Deuster, Case No, 1,903. 

An innuendo cannot extend the sense of the 
words spoken beyond their usual and natural 
import except by connecting them with other 
matter alleged.— Beardsley v. Tappan, Case 
No. 1,188. 

A declaration in slander may be amended by 
adding a new charge, on payment of costs and 
continuance.— Dougherty v. Bentley, Case No. 
4,024. 

§ 16. Dem-arrer. 

Upon demurrer to a declaration in^ slander, 
if any of the words are actionable judgment 
must be for plaintiff.— Edds v. Waters, Case 
No. 4,275. 

If some of the several matters pleaded to a 
declaration for libel be good justifications of 
what they profess to justify, and others be not, 
plaintiff must demur to the latter, and plead 
over to the former; If he demur to the whole- 
as one plea, and one of the matters should be 
good justification, the demurrer must be over- 
ruled.— Kerr V. Force, Case No. 7,730. 

§ 17. Ans-Rrer or- plea. 

If a plea to a declaration for libel be good 
justification of what it purports to justify, 
plaintiff cannot treat it. as a nullitr, and take 
judgment by nil dieit for the whole matter 
of hi^ declaration. He must demur or reply 
to the plea, and take judgment by default for 
what remains unanswered. — ^Kerr v. Force, 
Case No. 7,730. 

A plea of not guilty puts, in issue the ques- 
tion whether the proof supports the innuendoes. 
—Smith V. Tribune Co., Case No. 13,118. 

An allegation that plaintiff, in order to avoid 
arrest for participation in an offense, feigned 
insanity, and took refuge in a lunatic asylum, 
is a material part of a libel. — Smith v. Tribune- 
Co., Case No. -18,118. 

A special plea to a declaration founded upon 
a libel charging plaintiff personally as corrupt 
and dishonest, -which imputes criminality only 
to plaintiff's clerks and employes, is bad. — 
Cook V. Tribune Ass'n, Case No. 3,165. 

Irrelevant matter in a plea of justification 
will not vitiate it, even on special demurrer. 
—Barrows v. Carpenter, Case No. 1,058. 

The matter alleged in a plea of justification, 
must, in every respect, correspond with the 
imputation complained of in the declaration. — 
Kerr v. Force, Case No. 7,730. 

A plea in justification does not require the 
same degree of certainty and precision as an 
indictment. It is sufiicient if it contain a clear 
and distinct statement of the facts constituting 
tiie ground of defense. — Kerr v. Force, Case 
No. 7,730. 

A plea or pleas in justification must be as 
broad as Uie libel, and answer every material 
part of the declaration.— Smith v. Tribime Co., 
Case No. 13,118. 

A plea in justification, which merely reiterates 
the words of the libel^ with an, averment that 
they ate true, is not good unless they are so, 
precise as to contain within themselves every- 
thing that can be inferred from them. — ^Kerr 
V. Force, Case No. 7,730. 

Plea in justification must state the substan- 
tial facts which constitute the elements of the 



charge, when it is general.— Barro-ws v. Car- 
penter, Case No. 1,058. 

A plea in justification of a libel cbargiasr 
moral turpitude is defective, unless it sets- 
forth acts of moral turpitude.— Kerr v. For/ce,.. 
Case No. 7,730. 

If the declaration avers that the words used;' 
amount to a charge of forgery, and if they are- 
capable of that construction under the cir- 
cumstances stated, the defendant, in his plea, 
of justification, must show a clear case of for- 
gery.— Kerr V. Force, Case No. 7,730. 

Amendment of answer allowed to permit de- 
nial of statements in complaint as to manner 
and amount of damages. — Goodyear Denial* 
Vulcanite Co. v. White, Case No. 5,601. 

Plaintiff in slander may have leave to wftt?- 
draw his general replication and file a general' 
demurrer, and the court will give defendant?- 
leave to change his plea.— McCill v. Sheeheev- 
Case No. 8,796. 

§ 18. Issues and proof. 

Actionable words spoken in the second perso&' 
will not support an averment of words spokea;' 
in the third person.— Rutherford v. Moore, Cass- 
No. 12,173; Birch v. Simms, Id. 1,427. 

Words spoken of one of the plaintiffs cannoj 
be given. in evidence to support an averment CT"' 
words spoken of both plaintiffs.— Davis v. Shes^ 
ron. Case No. 3,652. 

Words spoken by each defendant separatrfy,- 
out of the presence of each other, will not suppojfi: 
an averment of words spoken, jointly by defeiiS- 
ants.^Davis v. Sherron, Case No. 3,652. 

Under a plea of justification, no evidence ee- 
mitigation of damages can, be given.— Mayc^ ■& 
Blair, Case No. 9,354. 

Under a plea of justification, the truth of tbe- 
libel, with the innuendoes, must be.proved as ImiL 
— ^Mayo V. Blair, Case No, 9,354. 

Evidence which would amount to justificaticLEi^ 
is admissible, though, justification is not pleadeS;:. 
but in such case it can only go to reduce dans- 
ages.— Spooner V. Daniels, Case No. 13,2Ma. 

Facts in justification stated in plaintiff's tes- 
timony are available to defendant, though he fai3— 
ed to plead them,— Hogan v. Bro-wn, Case Noi. 
6,581. 

The fact that, the libelous article was copiea^* 
from another paper, and so appeared on its fac<^ 
is admissible in mitigation of damages, undes<-- 
the general issue. — ^McDonald v. Woodruff, Cass- 
No. 8,770. 

Under a plea of not guilty, defendants cannotr 
prove the truth of the libel, even in mitigation oS-* 
damages.— Mayo v. Blair, Case No. 9,354. 

Plaintiff cannot prove special damage not stat- ' 
ed in the declarations.— Kelly v, Huffington, Casa- 
No. 7,671. 

The truth of the publication, when relied OE^^ 
either in bar or mitigation, must be specially 
pleaded.— Barrows v. Carpenter, Case No. 1^- 
058. 

§ 19. E-wldence — ^Presumptions. 

The plaintiff is presumed to be of good charac- 
ter until the contrary is sho-wn, and it is orfy- 
his general reputation which is in issue. — ^Whit- 
ney V. Janesville Gazette, Case No. 17,590. 

See, also, ante, §§ 6, 7, 

§20. Admissibmty. 

Plaintiff's character being put in issue in aa^ 
action, for libel, plaintiff may give evidence of his- 
character before it is attacked by defendant. — 
Komayne v. Duane, Case No. 12,028. 

Plaintiff cannot offer evidence of his genera?' 
good character to disprove the truth of the words,, 
nor to support his OAvn character, until it is at- 
tacked by defendant,- Wright v. Schroeder, Cass - 
No. 18,091. 



1437 (§ 20) 



LIBEL AND SLANDER, lY., V. 

[Fed. Cas. Dift-est.] 



-LICENSES. 



1428 



Where the nature of the charge is such that 
the evidence given by the defendant in support 
of the plea of justification, though insufficient to 
prove that, has, if believed in part or in whole, 
a legitimate tendency to affect the general char- 
acter of the plaintiff on the subject of the charge, 
he may reply by evidence of general good charac- 
ter in that particular. — ^^''right v. Schroeder, Case 
No. 18,091. 

Other libelous articles in defendant newspaper 
are admissible to show reckless conduct in pub- 
lishing libels. — Gibson v. Cincinnati Enquirer, 
Case No. 5,392. 

If mitigating circumstances are offered in evi- 
dence, to repel the presumption of malice it must 
be shown that the defendant knew of them at the 
time of making the charge. — ^^Vhitney v. Janes- 
ville Gazette, Case No. 17,590. 

Where defendant pleads not guilty and a jus- 
tification, the admission of the libel contained in 
the latter plea cannot be used either to estop 
defendant to insist on his denial, or as evidence to 
prove the publication on the issue joined on the 
former plea. — ^\^'^hitaker v. i'reeman. Case No. 
17,527a. 

§ 21. Sufficiency. 

Standing publication of a libel contained in 
book of mercantile reports is shown by proof that 
the books were not in defendant's exclusive pos- 
session, but accessible to his clerks. — Beardsley 
v. Tappan, Case No. 1,188a. 

Degree of proof required where the truth is set 
up in justification of a charge of crime, — Baker 
V. Kansas City Times Co., Case No. 773. 

Plaintiff, while not required to prove the exact 
words used, must show them in substance and ef- 
fect. — Beardsley v. Tappan, Case No. l,lS8a. 

Plaintiff may recover, though he failed to prove 
the special damage laid in the declaration. — Kel- 
ly V. Hufiington, Case No. 7,671. 

All the facts stated in a plea of justification 
must be substantially proved. — Forrest v. Han- 
son, Case No. 4,943. 

§ 22. Damages. 

The amount of damages for a libel depends 
upon the degree of malice. — ^McDonald v. Wood- 
ruff, Case No. 8,770. 

Plaintiffs suing as a partnership, for injuries to 
their business by libelous mercantile reports, 
cannot have damages for individual libel unless 
it -affected the business of the firm, — ^Beardsley 
V- Tappan, Case No. 1,188a. 

Where a libelous writing is actuated by general 
malice, exemplary damages may be awarded, 
though defendant has no personal acquaintance 
with plaintiff. — Spooner v. Daniels, Case No. 13,- 
244a. 

A verdict for $3,875 against a newspaper hav- 
ing a large circulation, for libel in charging plain- 
tiff with adultery, Jidd not excessive. — Gibson v. 
Cincinnati Enquirer, Case No. 5,392. 

§22a. Trial. 

The construction of the alleged libelous words, 
under the circumstances stated in the declara- 
tion, is a question for the court. Whether de- 
fendant used them in that sense is a question for 
the jury, which cannot arise upon a plea of jus- 
tification. — ^Kerr v. Force, Case No. 7,730. 

A jury trying a case of seditious libel are not 
concerned as to the constitutionality of the law 
(Act July 14, 1798), but are restricted to the 
question whether defendant published the writing, 
and with intent to make the government odious 
and contemptible. — ^Lyon's Case, Case No. 8,646, 
See, also, ante, gg 13, 22. 

§23. Costs. 

In actions for slander, or trespass vi et armis, 
the plaintiff, recovering less than $10, can recov- 
er only two-thirds of the costs of suit Geyer, 



Dig. Ark. 260.— Hill v. Patterson, Case No. 6,- 
497a. 

A verdict for one cent damages carries full 
costs.— Forrest v. Hanson, Case No. 4,943. 



V. CItlMINAI, RESPONSIBUiITY. 

§24. Offenses. 

To sustain a prosecution for a seditious libel 
against the president (Act July 14, 1798), there 
must clearly appear an intent to defame him, 
to bring him into contempt and disrepute, and 
excite against him the hatred of the good people 
of the United States. — ^United States v. Cooper, 
Case No, 14,865. 

Actual hostilities, captures of vessels, and a 
prohibition of intercourse, although there has been 
no declaration of war, renders tie statement "in 
time of peace" false, within the meaning of the 
act.— United States v. Cooper, Case No. 14,865. 

A justification relied upon in defense of a sedi- 
tious libel must be as broad as the charge. — Unit- 
ed States V. Haswell, Case No. 15.324. 

§ 25. Frosecution and punishment — In- 
dictment. 

Venue, see "Criminal Law," S 21. 

An indictment alleging that defendant com- 
posed a libel in the District of Columbia, and 
published it in Michigan, and that it was after- 
wards published in the District of Columbia, is 
not sufficient to charge an offense there. — In re 
Buell, Case No. 2,102. 

Where the libel is founded upon a book, it is 
sufiicient to set out the passages complained of 
without giving its title. — United States v. Cal- 
lender, Case No. 14,709. 

§ 26. ^-^ iEvidence. 

Libelous papers subsequently published or 
found unpublished in the defendant's possession 
are admissible, on an indictment for seditious 
libel, to show his intent. — Orandell's Trial, Case 
No. 3,350; United States v. Crandell, Id. 14,885. 

Admissibility and sufficiency of evidence to 
prove publication of a seditious libel. — United 
States V. Crandell, Case No. 14,885. 

Sufficiency of evidence to sustain a conviction 
under the sedition act of July 14, 1798, for the 
publication of a libel against the president. — 
United States v. Cooper, Case No. 14,865. 

The proof of justification must extend to the 
whole charge. — ^United States v. Gallender, Case 
No. 14,709. 

An allegation of "tenor and effect" requires 
proof of the substance only, and not the precise 
words. — ^United States v. Gallender, Case No. 14,- 
709. 

§ 27. — — Questions for iury. 

On a prosecution for seditious libel (Act 1798), 
it is for the court to assess the fine in ease of 
conviction. — United States v. Gallender, Case No. 
14,709. 

LICENSES. 

For mining, see "Mines and Minerals," § 14. 

Injuries to licensees, see "Railroads," § 69. 

Of auctioneers, see "Auctions and Auctioneers," 
§ 1. 

Of ferry, see "Ferries." 

Of physicians and surgeons, see "Physicians 
and Surgeons." 

Of pilots, see "Pilots." 

Of vessels, see "Shipping," § 5. 

Payment of fees under protest, see "Payment," 
§ 28. 

To make, use, or sell patented article, see "Pat- 
ents," §§ 150-159. 

To sell intoxicating liquors, see "Intoxicating 
Liquors,"" § 1. 



1429 (§1) 



5 1. In respect o£ real property. 
Where a license to use property for specific 

purposes under a contract perpetual in its 
purport is not specially restricted, and is coupled 
with an interest necessary to the possession and 
•enjoyment of the rights acquired, the license 
is not revocable.— United States v. Baltimore 

6 O. R. Co., Case No. 14,510. 

The proviso in an act authorizing the im- 
provement of a river that certain mill dams 
shall not he altered, nor the water running 
thereto diverted or obstructed, lield not a grant 
of the water, but a mere license, revocable at 
pleasure. — Rundle v. Delaware & R. Canal, 
€ase No. 12,139. 



LIENS. 



§ 1, Creation and existence, 
priorities. 



§ 2, Enforcement and 



"Maritime Liens"; "Mechanics' 



creditors' suit, see 



See, also, 
Liens." 

Condition precedent to 
"Creditors' Suit," § 6. 

Effect of assignment for benefit of creditors, see 
"Assignments for Benefit of Creditors," § 12. 

of discharge in bankruptcy, see "Bank- 
ruptcy," § 622. 

of proceedings in insolvency, see 'Insol- 
vency," § 8. ..OH,- 

of repeal of lien law, see "Statutes," § 15. 

Subrogation to rights of lienors, see "Subroga- 
tion," § 1. 

Liens acquired Jyy 'particular remedies or 

'DrocecditioS' 

See "Attachments," § 9; "Creditors' Suit," § 

10; "Execution," § 7; "Garnishment," § 4; 

"Judgment," §§ 52-61; "Taxation," § 10. 

Particular classes of liens. 

Equitable liens, see "Bankruptcy," § 259. 

Por customs duties, see "Customs Duties," § 59. 

For demurrage, see "Shipping," § 222, 

For freight, see "Carriers," § 36; "Shipping," 
§§ 60-64, 189. 

For general average contribution, see "Ship- 
ping," § 242. 



For pasturage of stock, see "Animals," § 1. 

For penalties, see "Shipping," § 15. 

For pilotage fees, see "Pilots," § 10. 

For rent, see "Landlord and Tenant," § 10. 

For salvage, see "Salvage," § 57. 

For services, see "Master and Servant," § 2. 

For taxes, see "Internal Revenue," § 17.^ 

For towage, see "Towage," "§ 8. 

For wharfage, see "Wharves," § 6. 

Mortgage, see "Chattel Mortgages," § 14; 
"Mortgages," § 12. 

Of agent, see "Principal and Agent," § 16. 

Of attorney, see "Attorney and Client," § 6. 

■Of factor, see "Factors," § 18. 

Of master of vessel, see "Shipping," § 91. 

■Of pledgee, see "Pledges." 

Of seamen, see "Seamen," §§ 121-131. 

■Of United States, see "United States," §§ 16- 
20. 

■Of vendor, see "Sales," § 40; "Vendor and Pur- 
chaser," §§ 32-38. 

On bankrupt's property, see "Bankruptcy," §§ 
251-286, 296-302. 

On bank stock, see "Banks and Banking," § 4. 

■On claim for services for collection, see "Unit- 
ed States," § 25. 

On homestead, see "Homestead," § 5. 

On proceeds of sale in admiralty, see "Sal- 
vage," § 71. 

On property captured as prize of war, see 
"War," § 77. 

On raUroads, see "Railroads," §§ 31-54, 63. 

On saw mills, see "Logs and Logging." 

% 1. Creation and existence. 

By the common law, liens exist only where 
the party has actual or constructive possession 
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of the goods; but in the maritime law, and in 
equity, liens exist independently of possession. 
—Ex parte Foster, Case No. 4,960. 

A mere promise to pay out of a particular 
fund when received, the promisor retaining con- 
trol of such fund, and no notice being given to 
the person who is to pay, creates no lien or 
charge upon such fund.— Ex parte Tremont 
Nail Co., Case No. 14,168. 

Privileged liens are stricti juris, and are not 
to be extended argumentatively to cases not 
within the law which confers them. — The Sam 
Slick, Case No. 12,282. 

A contract to deliver 300 hides, then in the 
vat, to the plaintiff, as security to indemnify 
him for his responsibihty for a debt due by the 
defendants, which has since been satisfied, will 
not constitute a lien upon the hides, in favor of 
the plaintiff, to indemnify him for his respon- 
sibility for another debt of the defendants, for 
which the plaintiff is liable, where the rights 
of a third person have intervened. — Talbot v. 
Mcpherson, Case No. 13,728. 

The rule of the maritime law giving a lien 
on the vessel for labor or material in building 
or repairing does not obtain at common law. — 
The Calisto, Case No. 2,316. 

A person who finds and rescues lumber from 
a raft broken up by a high wind has no lien 
tbiereon for his services, and the owner may re- 
cover the property in an action of replevin. — 
Tome V. Four Cribs of Lumber, Case No. 14,- 
083. 

An equitable lien is valid (in Massachusetts), 
although no remedy for its enforcement is pro- 
vided by "the state jurisprudence. — ^Fletcher v. 
Morey, Case No. 4,864. 

A lien in equity is not a property in the thing, 
nor does it constitute a right of action for the 
■thing; but is a charge upon the thing.— Ex 
parte Foster, Case No. 4,960. 

A son improving his father's lands during the 
latter's life is entitled to no lien upon his fa- 
ther's death intestate; nor does payment of his 
fatlier's debts give him a lien. — McCauley v. 
McCauley, Case No. 8,689. 

Advances to the master to enable a ship de- 
tained in France to prosecute her homeward 
voyage are not a lien on the compensation 
awarded under the French convention. — ^Mason 
V. Cutts, Case No. 9,237. 

Agreement by mill owners to improve water 
power, each party's share of the expense to be 
a lien on his estate, gives each party who pays 
more than his share a lien for the excess.— 
Clarke v. Southwick, Case No. 2,863. 

§ Z. Enforcement and priorities. 

An equitable lien cannot be enforced against 
money, or its representative, unless the money, 
or a specific substitute for it, can be identified. 
—Drake v. Taylor, Case No. 4,067; Sullivan v. 
Portland & K. R. Co., Id. 13,596. 

Where a lien, or equitable claim, constituting 
a charge in rem, is a matter of agreement, it 
wiU be enforced in equity against the party 
himself, or his personal representatives, or per- 
sons claiming under him, or assignees in bank- 
ruptcy.— Fletcher V. Morey, Case No. 4,864. 

An agent having a lien upon a fund for his 
services may sue in equity to enforce his rights 
therein against a third person receiving the 
same with notice, without regard to his claim 
against -tiie principal. — ^Dowell v. Cardwell, 
Case No. 4,039. 

Where mill owners agreed to improve the wa- 
ter power, each party's share of the expense to 
be a lien on his estate, .such lien is not barred 
in less time than is sufficient by "the local law 
to bar an action to foreclose a mortgage. — 
Clarke v. Southwick, Case No. 2,863. 
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The lien given by an act which provides that 
it shall have priority over mortgages placed on 
the property '"subsequent to the passage of" the 
act takes precedence of a mortgage placed 
within the 90 days after the passage of the 
act which a general statute provides shall 
elapse before acts of the legislature shall take 
effect. — Walker v. Mississippi Val. & W. Ry. 
. Co., Case No. 17,079. 

Where there are two liens on the same land 
of different date, which also cover other lands 
in the state, the court will order the lands to 
be sold, reserving the application of the pro- 
ceeds for the order of the court. — United States 
V. Duncan, Case No. 15,005. 

Enforcement in admiralty, see "Admiralty,*' §§ 

3, 29. 
in equity, see "Equity," § 5. 

LIFE ESTATES. 

See, also, "Curtesy"; "Dower"; "Remainders." 
Creation by will, see "Wills," §§ 36, 37. 
Merger of life estate and remainder, see "Es- 
tates." 

§ 1. Helation of life tenant to remain- 
der-man. 

The tenant for life is bound to keep down 
the interest on an incumbrance on the entire 
estate, but not to pay any part of the prin- 
cipal. — ^Bourne v. Maybin, Case No. 1,700. 

A tenant for life and a remainder-man in 
fee contribute to discharge a mortgage accord- 
ing to the relative value of their respective 
interests; the value of the estate of the tenant 
for life being calculated by the common tables. 
—Foster v. Hilliard, Case No. 4,972. 

The same principle applies where a mortga- 
gee devises the mortgaged estate to one for 
life, remainder over in fee. — ^Foster v. Hilliard, 
Case No. 4,972. 

The purchase money, on a sale made joint- 
ly by persons having independent interests, 
will be divided according to their respective 
Interests, in the absence of other countervail- 
ing circumstances. — Foster v. Hilliard, Case 
No. 4,972. 

A tenant for life of real estate is bound, as 
between himself and the reversioner, to pay 
taxes thereon, and he cannot set up against 
the latter a title under a tax sale for taxes 
due during his tenancy. — Patrick v. Sherwood, 
Case No. 10,804. 

On a sale by a tenant for life with the con- 
sent of the guardian of minor remainder-men 
in fee, Itdd, that the value of the estate in the 
former was to be ascertained by the common 
tables at the time of the sale, and was un- 
affected by the fact of his death shortly after 
the sale. — Foster v. Hilliard, Case No. 4,972. 

By the law of New York (1 Rev. St. p. 739, 
§ 145) a tenant for life does not, by conveying 
in fee, forfeit his life estate. — Patrick v. Sher- 
wood, Case No- 10,804, 

The vested estates, interests, and rights sav- 
ed by 1 Rev. St. N. Y. p. 750, § 11, are such 
as vested by a forfeiture incurred before the 
statute took effect, and a conveyance in fee 
made by tenant for life after the statute took 
effect does not work a forfeiture of his life es- 
tate. — ^Patrick v. Sherwood, Case No. 10,804. 

A lease by a tenant for life or during widow- 
hood, for a certain number of years, is valid 
to the extent of the interest of the lessor. — 
Waldron v. Chasteney, Case No. 17,058. 

A tenant for life may cut down timber trees 
for the purpose of making necessary repairs 
on the estate, and sell them and purchase 
boards with the proceeds, if this be the most 
economical mode of making the repairs. — 
LoomJs V. Wilbur, Case No. 8,498, 



LIFE INSURANCE. 

See "Insurance." 

LIGHTS. 

Of vessel, see "Collision," §§ 78-87. 



LliVIITATION. 

Of claim of patent, see "Patents," §§ 126-137. 
Of indebtedness, see "Counties," § 5: "Mu- 
nicipal Corporations," § 26. 

LIMITATIOM OF ACTIONS. 

I. STATUTES OF LliHTATION. 

§ 1, Constitutionality of statutes. § 2, Na- 
ture of statutes. § 3, Construction in gen- 
eral. § 4, What lav/ governs. § 5, Applica- 
tion of state statutes by federal courts. § 6, 
Agreements to v.'aive statute or for different 
limitation. § 7, Repeal of statutes. § 8, Lim- 
itations applicable to particular actions. 

II. COMPUTATION OF PERIOD OF LIM- 

ITATION. 

§ 9, Accrual of right of action or defense. 
§ 10, Performance of condition and demand. 
§ 11, Personal disabilities and privileges. § 12, 
Deatli and administration. § 13, Absence, 
nonresidence, and imprisonment. § 14, Fraud 
and concealment of cause of action. § 15, 
War. § 16, Commencement of action or oth- 
er proceeding. 

HI. ACIQsOWLEDGMENT, NEW PEOM- 
ISE, AND PART PAYMENT. 

§ 17, Elements of Imowledge or new prom- 
ise in general. § IS, Construction of new 
promise or acltno-wledgment. § 19, Promise 
to pay when able. § 20, Offer to compromise. 
§ 21, Conditional promise. § 22, Acknowledg- 
ment to or on behalf of a third person. § 23, 
Requirement of writing. § 24, Particular In- 
stances of new promise and acknowledgment. 
§ 25, Part payment. 

IV. PLEADING, EVIDENCE, AND TRIAL. 
§ 26, Pleading. § 27, Raising defense by 
demurrer. § 28, Evidence. § 29, Province of 
court and jury. 

See, also, "Adverse Possession." 
Laches, see "Equity," §§ 18-21. 
Proof in bankruptcy of claims barred by lim- 
itation, see "Bankruptcy," § 373. 

In parlimilar actions or ■pj-oceedlngs. 

See "Cancellation of Instruments," § 6; "Eject- 
ment," § 7. 

By or against assignees in bankruptcy, see 
"Bankruptcy," S§ 348-353. 

banks, see "Banks and Banking," § 14. 

^^ corporations, see "Corporations," § 54. 
• counties, see "Counties," § 3. 

executors and administrators, see "Exec- 
utors and Administrators," § 45. 

heirs, see "Descent and Distribution," § 3. 

seamen, see "Seamen," §§ 136. 171. 

stockholder of bank, see "Banks ajid 

Banking," § o. 

United States, see "United States," § 31. 



Criminal prosecutions, see "Criminal Law," §§ 
25-28, 46; "Customs Duties," § 125; "Inter- 
nal Revenue," § 100. 

Foreclosure, see "Mortgages," § 33. 

For forfeiture, see "Customs Duties," § 100. 

For infringement of patents, see "Patents," 
§§ 192, 219. 

For penalties, see "Customs Duties," § 119. 
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For rent, see "Landlord and Tenant," § 9. 

In admiralty, see "Admiralty,".! 44. 

On bill or note, see "Bills and Notes," § 86 

On insurance policy, see "Insiirance, § 170- 

To annul will, see "Wills," § 16. 

To enforce liability of stockholder, see Cor- 
porations," § 33. ^ ^^ 

trust see "Trusts," § 46. 

To establish or confirm grant, see ifubhc 
Lands," § 88. , .^ „„ 

To recover duties or charges paid, see Cus- 
toms Duties," § 69. 

I. STATUTES or LIMITATION. 

§ 1. Constitutionality of statutes. 

Retrospective limitation- laws are constitu; 
tional which do not deprive parties of a rea- 
sonable time for prosecuting their claims be- 
fore being barred.— Piatt v. Vattier, Case Ko. 
11,117; Society for Propagation of the Gospel 
V. Wheeler, Id. 13.1565 Wright v. Scott, Id. 
18,092; Barker v. Jackson, Id. 989; Pereles t. 
WafertOTvn, Id. 10,980. 

A statute of limitation allowing nine months' 
time in which to commence action upon causes 
accruing four vears before hdd not unconstitu- 
tional.— Samples V. Bank, Case No. 12,278. 

Nine months and a half allowed in a statute 
of limitations for bringing suit in caus^ of 
action accrued over four years prior thereto 
held reasonable.— Marsh v. Burroughs, Case 
No. 9,111. 

An act (Act Wis. April 3, 1872) limiting to 
one vear suits on municipal bonds, issued be- 
fore 'its passage, for negotiation in a foreign 
market, is unconstitutional, as fixing an un- 
reasonable time.— Pereles v. Watertown, Case 
No. 10,980. 

The repeal of the provision of a limitation 
law excepting the time of the debtor's absence 
from the state, without allowing any time to 
sue after his return, 7teW . unconstitutional. — 
Johnson v. Bond, Case No- 7,374. 

Act N. T. 1788, held not invalid as applying 
to existing actions.— Bocliee v. Crosby, Case 
No. 1,593. 

When a cause of action is once fully barred 
by the statute of limitation, the legislature has 
no authority to again revive it by lengthening 
the period of limitation or excepting certain 
cases from the operation of the statute.— Tal- 
bott V. Wright, Case No. 13,733. 

§ 2. Nature of statutes. 

The object of statutes of limitation is to sup- 
press fraudulent and stale claims set up at great 
distances of time, wheil all the proper vouch- 
ers and evidence are lost, or the facts have be- 
come obscured from the lapse of time or other 
causes.— Spring v. Gray, Case No. 13,259. 

Statutes of limitation are founded on sound 
policy, and should not be evaded by a, forced or 
astute construction. — ^Roberts t. Pillow, Case 
No. 11,909. 

§ 3. Construction in general. 

Construction of Act Ark. Jan. 14, 1843.— 
Boyle V. Arledge, Case No. 1,758. 

Construction of the statutes of limitations 
of Ohio of 1804, 1810, 1824, 182G.— Piatt v. 
Vattier, Case No. 11A17. 

Construction of the limitation laws of Ohio 
of February 25, 1824, February 22, 1830, Feb- 
ruary 18, 1831, February 28. 1846, March 22, 
1849, and Code, tit 2, § 7.— Pruseux v. Welch, 
Case No. 11,456. 

Construction of the limitation law of Penn- 
sylvania of March 26, 1785, § 3.— Penn v. Ing- 
ham, Case No. 10,933. 

Construction of the Pennsylvania limitation 
laws of 1785, 1800, and 1813.— Fellows y. Pe- 
^rJck, Case No. 4,724. 



Though the court may think the legislature 
would have excepted a case out of a statute of 
limitations had it been foreseen, the court can- 
not except it.— The Sam Slick, Case No. 12,- 
282. 

Statutes of limitation will be construed- to 
operate prospectively only, unless the contrary 
intention clearly appears.— Vaughan v. East 
Tennessee V. & G. B. Co., Ca'se No. 16,898. 

§ 4. "Wltat laxtr governs. 

The statute of the state where the suit is 
brought governs.— Ames v. Le Rue, Case No. 
327; Amory v. Lawrence, Id. 336; Jones v. 
Hays, Id. 7,467; Le Roy v. Orowninshield, Id. 
'8,269. 

Where a bond has run for the full term of 
the statute in the state where it was executed, 
and the parties continued to reside, it is barred 
in another state. — Gilpin v. Plummer, Case No. 
5,451. 

A debt contracted in Indiana and barred by 
the laws of the state to which the debtor sub- 
sequently removed, is barred in Indiana, though 
it would not have been barred if the debtor had 
remained in sudi state.— Talbott t. Wright, 
Case No. 13,733. 

The Indiana statute of 1852 gives full effect 
to the statutes of other states, and places debt- 
ors removing to Indiana in the same condition 
as if still in the place of the contract.— Mary- 
land V. Todd, Case No. 9,220. 

The statute of limitations is not a bar to a 
British debt contracted before the treaty of 
peace.— Dunlop v. Alexander, Case No. 4,166. 

A British subject who, before the treaty of 
1794, took a bond in the name of a citizen of 
the United States, cannot avoid the statute of 
limitations by daiming the benefit of the clause 
which removed all legal impediments in the re- 
covery of British debts.— Auld v. HoyI, Case 
No. 652. 

The immunity from suit arising when a cause 
is barred by limitation is a personal immunity, 
which follows the person of the debtor into 
whatever state or territory he may go. — Talbott 
V. Wright, Case No. 13,733. 

§ 5. Application o£ state statutes "by 
federal courts. 

State statutes of limitation are applied in the 
federal courts, unless congress has otherwise 
provided.— Martin v. Smith, Case No. 9,164; 
Nicolls V. Rodgers, Id. 10,260; Price v* Xates, 
Id. 11,418. 

tinder Rev. St § 721, state statutes of lim- 
itations are applicable to actions in the na- 
tional courts, except where the laws of the 
United States otherwise provide. — Sayles v. 
Oregon Cent. Ry. Co., Case No. 12,423. 

The federal court adopts the same rules in re- 
gard to the statute which prevail in the state 
courts.— Nicolls v. Rodgers, Case No. 10,260. 

But state statutes of limitation have no appli- 
cation to cases affecting statutory rights, cog- 
nizable exclusively by the federal courts. Such 
rights can be affected only by laws of congress. 
— Wetherill v. New Jersey Zinc Co., Case No. 
17,464. 

§ 6. Ag^reements to "waive statute or for 
different limitation. 

A promiee without consideration of a col- 
lector of customs not to plead the statute of lim- 
itations is neither enforceable in law nor equity, 
-Andrae v. Redfield, Cases Nos. 367, 368. 

Parties cannot, by a contract, agree upon a 
limitation different from the statute, within 
which suit shall be brought, ov the right to sue 
be barred-— French v, Lafayette Ins. Co., Case 
No. 5,102. 

§7. Repeal of statutes. 

Act April 30, 1790, § 32, limiting suits for 
penalties to two years, is repealed by implication 
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by Act Feb. 28, 1839, § 4, which extends the 
time to five j-ears.~Stimpson v. Pond, Case No. 
13.455. 

§ 8. Ziimitations applicaTile to particu- 
lar actions. 

The California statute applies to both equita- 
ble and legal remedies. It is directed to the 
subject-matter, and not to the form, of the ac- 
tion, or the tribunal before which it is prose- 
cuted.— Hardy V. Harbin, Case No. 6,060. 

The statute of limitations does not apply to 
accounts between merchants, though the deal- 
ings between the parties ceased long before suit 
brought. — Wilson v. Mandeville, Case No. 17,- 
820. 

A contract between shipowners and a ship- 
per to receive half profits in lieu of freight is 
not a case of merchant's accounts, within the 
exception of the statute. — Spring v. Gray, Case 
No. 13,259. 

The two-years limitation law (Act March 3, 
1863, § 7), relating to acts of omission or com- 
mission during the Civil War, under authority 
of the president or congress, is inapplicable to 
assumpsit. — Britton v. Butler, Case No. 1,903. 

Where a bank has suspended payment, and 
its bills have ceased to circulate as money, the 
statutes apply to them as to other contracts. — 
Samples v. Bank, Case No. 12,278. 

The act of defendant in compelling the in- 
dorsement and payment of a captured draft, 
drawn upon a citizen of a state in rebellion, 
held a wrong done under color of authority as 
a military officer, and within the two-years lim- 
itation.— Britton V. Butler, Case No. 1,904. 

Actions of formedon are within the statute of 
Rhode Island for quieting possessions, and 20 
years' possession under the statute is a good bar. 
— tinman v. Barnes, Case No. 7,048. 

A formedon in descender is not within the pro- 
viso of the statute of possessions of Rhode 
Island. — tinman v. Barnes, Case No. 7,048. 

Rents or profits in the hands of one who 
holds an absolute conveyance of property as se- 
curity for a debt, is a debt or liability not un- 
der seal. — ^Amory v. Lawrence, Case No. 336. 

The statute of limitation is not applicable to a 
suit by a vendor of land, who has retained title 
as security, to subject the land to the satisfac- 
tion of the purchase money.— Randall v. Jaques, 
Case No. 11,553. 

II. COMPUTATION OP PERIOD OP 
LIMITATION. 

§ 9. Accrual of rigKt of action or de- 
fense. 

Time of accrual of right of action for money 
received. — ^Astor v. Girard, Case No. 595. 

In the case of an unliquidated demand, where 
the parties have come to a settlement, and de- 
termined the sum due by mutual agreement, 
the limitation begins to run from the time of 
such settlement. — Ex parte Storer, Case No. 13,- 
490. 

In Maine, in the case of a mutual and open 
account current, where the party sleeps on a 
demand without entering it on his account until 
tie period of limitation is elapsed, the account 
is barred. — Ex parte Storer, Case No. 13,490. 

§ 10. Performance of condition and de- 
mand. 

Where a subcontractor was to receive his pay 
when the contractor received his, his cause of 
action against the contractor did not accrue un- 
til the contractor had made final settlement 
with the owner. — Chew v. Baker, Case No. 2,- 
663. 

Non assumpsit within five years, etc., is not a 
good plea to an action of assumpsit upon a prom- 



ise to collect money and account for it, as the 
cause of action does not arise until the mon- 
ey has been received by defendant and demanded 
by pIaintifE.~Gardner v. Peyton, Case No. 5,- 
234. 

§11. Personal disabilities and privi- 
leges. 
Where the statute has once begun to run it 
will continue to run over all subsequent disabil- 
ities. — ^Harris v. McGovern, Case No. 6,125; 
Roberts v. Moore, Id. 11,905. 

The exception in favor of one who was un- 
der disability "at the time such right or title 
accrued" does not permit the tacking of disa- 
bilities. — Lewis V. Barksdale, Case No. 8,317. 

The statute runs in favor of an insolvent 
debtor, notwithstanding his discharge. — Denny 
V. Henderson, Case No. 3,806. 

The inability of an heir to sue to recover real 
estate pending administration is not a disabil- 
ity, within the meaning of section 191 of the 
California probate act. — Meeks v. Vassault, 
Case No. 9,393. 

Inability of the creditor to proceed against 
the real estate of decedent until the personal 
was exhausted, or a deficiency ascertained, is 
no bar in equity to the statute of limitations. — 
Hayman v. Keally, Case No. 6,265. 

Where a right of action to recover land ac- 
crues during f£e minority of the owner, the stat- 
ute of limitations of California does not begin 
to run until the owner attains majority. — ^Le 
Roy V. Reeves, Case No. 8,272. 

A grantee from the owner, after obtaining 
his majority, may maintain an action against a 
disseisor entering during the minority of the 
owner, at any time within five years after the 
disability terminates. — ^Le Roy v. Beeves, Case 
No. 8,272. 

In trespass, the infancy of some joint plaintiffs 
does not prevent the plea of limitations as to 
the others. — Marsteller v. McClean, Case No. 
9,138. 

The Oregon statute of limitations upon actions 
to recover real property does not run against a 
woman to whom the right to sue accrues during 
coverture, until the removal of such disability; 
and this whether the action concerns her separate 
propertv or otherwise. — ^T\''ythe v. Smith, Case 
No. 18,122. 

In trespass the coverture of some joint plain- 
tiffs does not prevent the plea of limitations by 
others. — Marsteller v. McOlean, Case No. 9,138. 

The fact that one of several coheirs is barred 
by the statute will not affect the right of the 
others who were under disability. — ^Lewis v. 
Barksdale, Case No. 8,317. 

§12. Deatli and administration. 

If the statute begins to run in the lifetime of 
the intestate, it is not interrupted by his death, 
and the want of administration. — Hayman v. 
Keally, Case No. 6,265. 

The statute will not operate as against the 
claim of a decedent until administration granted. 
— ^Lewis T. Broadwell, Case No. 8,319. 

Act N. 0. 1789, c. 23, § 4, requiring creditors 
of decedents to bring their actions within three 
years, is inapplicable where there is no executor 
or administrator of the estate. — Grubb v. Clay- 
ton, Case No. 5,849a, 

A clause in a will directing all the testator's 
debts to be paid, and appropriating the rents of 
his real estate, does not take the case at law out 
of the statute of limitations, when the plaintiff 
does not seek his remedy under the will. — ^Wilson 
V. Turberville, Case No. 17,843. 

Actions by and against administrators, see "Ex- 
ecutors and Administrators," § 45, 



1437 (§ 13) 



LIMITATION OF AOTIO:N'S, H. 
[Fed. Cas. Digest.] 



(§ 15) 1438 



§ 13. Absence, nonresidence, and impris- 
onment. 

The statute of limitations in Indiana does not 
run against nonresidents; but the complainants 
may be barred by lapse of time.— Bowman v. 
Wathen, Case No. 1,740, 

The limitation law became effective as to non- 
residents by Act Ark. Jan. 14, 1843.— Boyle v. 
Arledge, Case No. 1,758. 

After a claim has been once barred under such 
act, defendant's liability is not revived by its re- 
peal. — Sohn V. Waterson, Case No. 13,161. 

The exception in favor of persons out of the 
state when the cause of action accrued, lidd 
to apply as well to persons who are never in the 
state aS to those who were temporarily absent. — 
Hobart v. Upton, Case No. 6,547; Chomqua v. 
Mason, Id. 2,693. 

The return into a state after a departure must 
be such as will give the plaintiff opportunity, by 
the exercise of reasonable diligence, to serve pro- 
cess. — ^Dorr V. Swartwout, Case No. 4,010. 

In order to set the statute to running in favor 
of a defendant who was out of the state when 
the cause of action accrued, his coming into the 
state must either be of a permanent character, 
or, if not so, it must be brought to plaintiff's 
knowledge, or, if not, then his stay must be of 
such a nature that plaintiff, by reasonable dili- 
gence, can ascertain it. — ^Wood v. "Ward, Case 
No. 17,965. 

It is a good rejoinder to plaintiff's reply to the 
plea of limitation that defendant was beyond seas 
during the time covered by the plea, that defend- 
ant was within the jurisdiction for four days 
during such time, to plaintiff's knowledge.— Patri- 
otic Bank v. Webster, Case No. 10,811a. 

In the absence of positive provision, the stat- 
ute, after it has commenced to run, is not sus- 
pended bv defendant's removal from the state. — 
Maryland v. Todd, Case No. 9,220. 

"Where claims had still sis years to run under 
the statute, without regard to a proviso in favor 
of nonresidence, the repeal of the proviso will be 
given effect as to the nonresident owners. — Lewis 
v. Broadwell. Case No. 8,319. 

Act Kan. Feb. 10, 1859, limiting to two years 
actions on contracts made and judgments render- 
ed out of the state, does not begin to run in favor 
of a person who was not a resident when it was 
passed, until he comes into the state,— Sohn v. 
Waterson, Case No. 13,161. 

Under the Ohio statute, if, when a cause of ac- 
tion accrues against a person, he is out of the 
state, the period of limitation does not begin to 
run until he comes into the state.^Wood v. 
Ward, Case No. 17,965. 

And where the cause of action did not accrue 
until demand made, and defendant removes from 
the state before demand, the statute is no bar. — 
Lee V. Cassin, Case No. 8,184. 

"Persons beyond seas" means persons not resi- 
dents of the state.— Pruseux v. Welch, Case No. 
11,456. 

A person in Alexandria county, D. C, is not 
"beyond seas" in respect to persons residing in 
Washington county.— Suckley v. Slade, Case No. 
13.588. 

The state of Delaware is "beyond seas," in re- 
gard to tiie District of Columbia, within the 
meaning of the statute of limitations. — ^Ferris v. 
Williams, Case No. 4,750. 

The county of Alexandria is not "beyond seas" 
as to the county of Washington in the District 
of Columbia.— Bank of Alexandria v. Dyer, Case 
No. 847. 

Action on note hdd barred in 13 years, not- 
withstanding frequent absences of defendant 
from tiie state.^McDaniel v. Milam, Case No. 
8,744a. 



A second, departure from the state is not to be 
considered in computing the running of the stat- 
ute, under 2 Rev. St. N. Z. 297, § 27.— Dorr v. 
Swartwout, Case No. 4,010. 

The statute of limitations of a state does not 
run against one who, immediately upon coming 
within the state, is cast into prison, and detain- 
ed there during her stay. — ^Wood v. Ward, Case 
No. 17,965. 

Where, immediatelv after a cause of action 
arises, plaintiff, while tejnporarily in another 
state, is seized and imprisoned, and returns to 
the state where the cause of action arose imme- 
diately upon his release, the statute of limita- 
tions does not commence to run until his return 
to the state.— Wood v. Warl, Case No. 17,965. 

§ 14. Frand and concealment of canse of 
action. 

In an action for fraud and deceit in a sale, 
it is a good reply to a plea of the statute of lim-= 
itations that there was a fraudulent concealment 
of the deceit until within six years. — Sherwood v, 
Sutton, Case No. 12,782. 

Fraud which will prevent the runmng of lim^ 
itations is secret or concealed fraud, — a conceal- 
ment of the cause of action. — ^Martin v. Smith, 
Case No. 9,164. 

In cases of fraud the statute will operate from 
the time the fraud is discovered. — ^Dunlevy v. 
Mowry, Case No. 4,165; Main v. Mills, Id. 8,t 
974; Mitchell v. Thompson, Id. 9,669; Piatt v, 
Vattier, Id. 11,117. 

An objection to the running of the statute in 
an action for the recovery of land founded upoi^ 
the allegation that defendant's possession was ob-. 
tained by fraud can only be made by the party 
injured by the fraud.— Pruseux v. Welch, Case 
No. 11.456. 

Where plaintiff has been negligent in discov-. 
ering or attacking fraud, the statute vrill rim from 
the commencement of his laches, notwithstand- 
ing the fraud.— Martin v. Smith, Case No. 9,164. 

§15. "War. 

A declaration of war by competent authority 
suspends the running of the statute of limita- 
tions.— Jackson Ins. Co. V. Stewart, Case No.. 
7,152; V. Lewis, Id. 8,315. <i 

A statute of limitation of a state in rebellion, 
does not run during the war, as against a debt 
due a citizen of another state in rebellion.— ■- 
Brown v. Hiatt, Case No. 2,011; Gooding v. 
Yarn. Id. 5.539. 

Act June 11, 1864, which suspends the run-. 
ning of the statute of limitations during the Ke- 
bellion, is not itself a statutfe of limitation, and- 
is not within the provisions of a state constitu- 
tion (Tex. art. 12) declaring statutes of limita-- 
tion suspended. — Graydon v. Sweet, Case No. 5,-- 
733. 

The suspension of the federal court in Missis- 
sippi by reason of the Rebellion suspended the. 
running of limitations as to persons having a 
right to pursue their remedies in that court. — . 
Whitfield V. Allison, Case No. 17,571. 

The Georgia statutes (Act Dec. 14, 1861; Act, 
Oct. 1, 1865) suspending the statute of limita-' 
tions, however defective in point of original au- 
thoritj', were ratified by the state constitution, 
of 1868.— Davie v. Hatcher, Case No. 3,610. 

Only those cases in which the statute had fully 
run before the passage of such i;etroactive legis- 
lation are wiliiin the control of Act Ga. March, 
16, 1869, declaring such legislation null and void! 
in certain cases.— Davie v. Hatcher, Case No. 
3,610. 

The suspension of the statute of limitations, 
provided for by Act June 11, 1864, did not con- 
tinue in Georgia after the president's proclama- 
tion April 2, 1866, though no term of the federal- 
court was held and no clerk g,ppoipted, until six. 
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•-months later.— ITnited States v. lluhlenbrink, 
■Clase 2s^o. 15,831. 

The period of a war, during which a party is 
■ absent, will be excepted in computing the time. 
— -Delancey v. McKeen, Case No. 3,749. 

After the Act of July 13, 1861, declaring the 
Inhabitants of Arkansas to be in a state of in- 
■sarrection, the period during which such insur- 
xection existed is not to be counted as a part of 
4he limitations for suit in Oregon. — Chappelle 
-7. Ohiey, Case No. 2,613. 

A citizen of a loyal state, during the Civil 
"War, is not entitled to the benefit of both the 
•saspension of the statute of limitations by rea- 
son of his residence, and the suspension under 
-^ state statute (Act Miss. Dec. 31, 1862) of ac- 
tions of ejectment. — Healy v. ilothershed, Case 
So. 6,296. 

The Civil War was no ground for suspension 
of legal remedies and acts of limitation in Ala- 
bama, as between citizens of the Confederate 
^States. — Lockhart v. Horn, Care No, 8,445. 

£ 16. Comxuenceineiit of action, or otiier 
proceeding. 

The commencement of a suit, to defeat the 
•statute of limitations, must be the same suit to 
<«rhicli the plea is pleaded. — Delaplaine v. 
-Crowninshield, Case No. 3,756. 

Where an action is dismissed tor want of 
jurisdiction, a new one may be brought within 
one year. Gen. St. Mass. c. 97, § 5. — Caldwell 
V. Harding, Case No. 2,302. 

A bill filed after the two-years limitation has 
-aicpired is not an amendment of a suit for the 
•same cause of action, filed before the two years, 
■and subsequently dismissed. — Clark t. Hackett, 
Ciase No. 2,823. 

An amendment asserting a new title will be 
-considered, as regards the statute of limitations, 
a.s a new bill. — Holmes t. Trout, Case No. 6,- 
045; Miller v. Mclntire, Id. 9,582. 

Amendments must introduce a new cause of 
=a.ction. — ^McGlinchy v. United States, Case No. 
^,803. 

Amendment of declaration as to defendants 
■aot served will not authorize plea of statute of 
iimitations. — ^Bell v. Davis, Case No. 1,249. 

Where a judgment by default in a suit com- 
-aaenced before plaintiff's demand was barred 
■was set aside after the statute period had 

^elapsed, held, that defendant was not entitled 
■to the benefit of the statute. — Isaacs v. Price, 

•Oase No. 7.097. 

The commencement of a suit in equity within 
■€!he limitation, which was subsequently diseon- 
:Snued, will not excuse the delay. — ^Hall v. Hud- 
son, Case No. 5,^35. 

HI. AOKNO^^LEDGMENT, NEW 

PROMISE, AlffD FART PAY- 
lilENT, 

-^ 17. Elememts of knotvleiige or neisr 
promise in general. 

En order to remove the bar of the ' statute, 
^s£i2re should either be an express promise to 
£Ciy, or an admission of the debt, in such terms 
4XS imply liability and willingness to pay. — 
^leorgia Insurance & Trust Co. v. Ellicott, Case 
^o- 5,354; Cadmus v. Polhamus, Id. 2,282a; 
Kampshall v. Goodman, Id. 7,605. CONTRA, 
see Cowan v. Magauran, Case No. 3,292. 

53.8. Constmc-tion of atextr promise or 
acbno^rledgmeni. 

Anything added, going to negative a promise 
<j.r acknowledgment, must be considered as 
cfiialLfying every other expression. — ^Kead v. 
Wilkinson, Case No. 11,611. 

The action in the ease of a debt taken out of 
-£5xe statute by an acknowledgment is on the 



new promise, and it can be enforced only under 
its conditions, and in the terms proposed. — 
Kampshall v. Goodman, Case No. 7,605. 

§ 19. Cromise to pay -wlien. alile. 

A promise to pay in consideration of forbear- 
ance, when defendant should be able, is good, 
and is to be construed until he is able. — ^Lons- 
dale V. Brown, Case No. 8,494. 

A promise to pay "when able" will take the 
case out of the statute, without proof of ability 
to pay. — Davis v. Yan Zandt. Case. No. 3,656. 
CONTRA, see McCormiek v. Walker, Case No. 
8,728; In re GomwaU, Id. 3,250, 

Where the promise is to pay when able, and 
plaintiff sues before defendant is able, he cannot 
afterwards resort to the promise. — Craig v. 
Brown, Case No. 3,330. 

§ 20. OfPer to compromiise. 

An offer to compromise a debt will not take 
the case out of the statute. — Ash v. Haj'man, 
Case No. 572; Bank of Columbia v. Sweeny, Id. 
882; Neil v. Abbott, Id. 10,088. 

§21. Conditional promise. 

A new promise, if conditional, cannot be given 
in evidence in a suit founded upon the old debt. 
— ^Lonsdale v. Brown, Cases Nos. 8,492, 8,494. 

A conditional promise to pay will not remove 
the bar of the statute unless the condition is 
performed, — Read v. Wilkinson, Case No. 11,- 
611. 

A promise to pay if the creditor will prove 
his demand is sufficient to take the case out of 
the statute. — ^Read v. Wilkinson, Case No. 11,- 
611. 

Expression of a willingness to pay a barred 
debt if a certain set-ofE is allowed is not an ac- 
knowledgment.— NichoUs V. Warfield, Case No. 
10,234. 

§ 22. AcknoT^ledgment to or on. belialf 
of a tliird person. 

Casual acknowledgment of debt to a stranger 
is sufficient to take it out of the statute. — Bank 
of Columbia v. Moore, Case No. 876; Cadmus 
V. Polhamus, Id, 2,282a, 

A promise to a third person to pay a debt in 
a different manner from the original contract is 
not sufficient to take tlie case out of the statute. 
—Craig V. Brown, Case No. 3,330. 

A promise by a debtor to a bankrupt creditor, 
acting in behalf of the assignee of an account, 
to settle the saane, is sufficient to take a suit 
tliereon by said assignee out of the statute. — 
L«ach V. Coyle, Case No. 8,156. 

An acknowledgment of liability for exces.s 
duties paid made by an ex-collector of customs 
will not take the case out of the statute as 
against him, unless made with reference to his 
individual liability.— Dorr v. Swartwout, Case 
No. 4,010. 

An offer after commencement of suit, made 
to plaintiff's agent, to pay the debt, upon terms 
which he is not authorized to accept, will not 
take the case out of the statute. — Hamilton v. 
Carnes, Case No. 5,977. 

§23. Reqmrement of -nrriting. 

Written acknowledgment required to remove 
the bar in I^[ansas. — ^Barlow v. Barner, Case No. 
998. 

A ease may be taken out of the statute of 
limitations of California by a written acknowl- 
edgment and promise to pay signed by the party. 
—Palmer v, Andrews, C^se No. 10,683. 

§ 24. Particnlar instances of ne-w prom- 
ise and acknoivledgment. 

TheTeply, '"I will put up your wages for you," 
to the demand of an emploj-fi, "I want to see 
nay money," held sufficient to take the case out 
of the statute as to all the wages to which the 
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promise applied.— Penaro v. Ploumoy, Case TSTo. 
10,916. 

An acknowledgment of a note, and that it had 
not been paid, coupled -with a statement that 
payment Tvould he resisted, lield sufBcient to 
take the case out o£ the statute.— Rhodes v. 
Hadfield, Case No. 11,748. 

Admission by a debtor on production of his 
note that it is as good as money is suflScient 
-evidence of new promise.— Arnold t. Dexter, 
Case No. 557. 

The statement by the maker of a note that 
he will "attend" to it is sufficient to remove 
the bar.— Bank of Alexandria v. Clarke, Case 
No. 844. 

A promise to pay in consideration of forbear- 
• ance "for a short time" will not sustain the ac- 
tion.— Lonsdale T. Brown, Case No. 8,494. 

.The admission of the receipt of goods, coupled 
with a claim of payment, will not take the case 
out of the statute.— Reynolds v. Calvert, Case 
No. 11,728. 

An admission of mutual, unlicLuidated ac- 
counts, on which each party claims a baljtnce to 
be now due to him, takes a case out of the stat- 
ute of limitations.— Ellis v. Jarvis, Case No. 4,- 
403. 

A promise to account, though the debtor adds 
that he owes nothing, will amount to a promise 
to pay if it appears on the account that any- 
thing is due.— Read v. Wilkinson, Case Nor 11,- 
611. 

A statement by the debtor "that there were 
other bills on which his name was, and, even if 
he was to pay this, he could not pay all," lield 
an acknowledgment.— Cowan v. Magauran, Case 
No. 3,292. 

A letter stating that the writer could have 
availed himself of the insolvent laws, but pre- 
ferred paying all debts as soon as possible, "not 
omitting A*s claim," not suflOicient acknowledg- 
ment.— Archer V. Poor, Case No, 509. 

The formal renewal of a note given by a hus- 
band to his wife's brother, in trust for the wife, 
with privilege of renewal for one year, is un- 
necessary in order to prevent the running of 
the statute of limitations.— Bechtel's Case, Case 
No. 1,204. 

^ List of debts filed on application for benefit of 
insolvent law held not an acknowledgment of 
the debt. — Georgia Insurance & Trust Co. v. 
Ellicott, Case No. 5,354. 

A declaration by defendants at the time of 
serving the writ that they Tvould pay the debt 
is not sufficient to take the case out of the stat- 
ute, where the writ did not specify lie cause 
of action nor its amount, and the same was not 
mentioned to them.— Young v. "Weteell, Case No. 
18,176. 

An acknowledgment, accompanied by a refusal 
to pay, unless compelled by law, will not take 
the case out of the statute of limitations.— 
Jenkins v. Boyle, Case No. 7,262. 

§ 25. Part payment. 

A case may be taken out of the statute of 
California by a part payment.— Palmer v. An- 
drews, Case No. 10,683. 

A payment of part of a debt by the executor 
within the limitation does not take the case out 
of the statute as to heirs and devisees.— Gilpin 
V. Plummer, Case No. 5,451. 
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TV, PLEADING, EVIDENCE, AND 
TRIAL. 

§26. Pleading. 

The defendant cannot avail himself of the 
statute of limitations upon the general issue.— 
Neale v. Walker, Case No. 10,072; Gai-dner t. 
Lmdo, Id. 5,231; Mclver v. Moore, Id. 8,831. 
Fed.Oas.Dig.— 46 



Not guilty within three years is a good plea in 
trover.— Barnard v. Tayloe, Case No. 1,008. 

Where statute of limitations is pleaded, plain- 
tiff cannot obtain benefit of exception in lavor 
of merchants' accounts without setting them up 
]n his replication.— Clarke v. Mayfield, Case No. 
2,858. 

_ Where the statute is pleaded to two counts 
in a declaration, it is sufficient if it is good as to 
one.— Chew v. Baker, Case No. 2,663. 

_ In an action on a time note, non assumpsit 
infra tres annos is bad on general demurrer; it 
ought to be actio non accrevit,— Bank of Colum- 
bia V. Ott, Case No. 879; Ferris v. Williams, 
Id. 4,750; Union Bank of Georgetown v, Elia- 
son. Id. 14,355. 

A plea of the statute filed with a general an- 
swer to a bill iii equity must contain averments 
negativing the special matter stated in the bill 
which would avoid the operation of the statute. 
It is not sufficient that such matters are nega- 
tived in the answer.- Stearns v. Page, Case No. 
Io,oo0. 

To a plea of the statute of limitations inter- 
posed by an administrator at the trial term 
plaintiff can make only one replication.— Offut 
V. Hall, Case No. 10,447. 

Sufficiency of replication to plea of statute of 
limitations alleging absence from state.— An- 
dreae v. Redfield, Case No. 368; Jones v. Hays, 

To avoid the bar of the statute in an action 
based on fraud complainant must allege igno- 
rance of the fraud, and when it was discovered. 
— Carr v. Hilton, Case No. 2,437. 

An aHega|:Jcn in a replication that defendant 
corporation was out of the state when the cause 
of action accrued is a sufiicient legal answer to 
the plea that the action did not accrue within 
six years; but otherwise with an allegation that 
defendant "is" a corporation existing under the 
law of another state.— Blossburg & C. R. Co. v. 
Tioga R. Co., Case No. 1,563. 

§ 27. Kaising; defense by demurrer. 

An objection that a declaration shows that 
the cause of action is barred by the statute of 
limitations cannot be taken bv demurrer.— Wil- 
kinson V. Pomeroy, Case No. 17,675. 

§ 28. Evidence. 

Less strictness of proof is required to estab- 
lish a promise before the statute has run than 
to prove a new promise after the debt has be- 
come barred.- In re Reed, Case No. 11,635. 

§ 29. Province of court and jury. 

Whether the evidence of a promise to pay a 
debt barred by the statute is sufficient to take 
the case out of the statute is a question of law 
for the court- Its credibility and application to 
the debt in suit is a question of fact for the 
jury.— Penaro v. Flournoy, Case No. 10,916. 

LIMITATION OF LIABILITY. 

See "Carriers," §§ 27-32; "Insurance," § 128; 
"Shipping," §§ 17^178, 244-255; "Telegraphs 
and Telephones," § 4; "Towage," § 24. 

LIIVIITED PARTNERSHIP. 

See "Partnership," §§ 54-59. 



LIQUIDATED DAMAGES. 

See "Damages," § 7. 

LIQUOR SELLING. 

See "Intoxicating Liquors." 
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US PENDENS. 



§ 1, "What constitutes. § 2, Right to file. § 3, Ne- 
cessity. § 4, Operation and effect. 

Another action pending, see "Abatement and 

Revival," § 2. 
Effect of bankruptcy, see "Bankruptcy," §§ 506, 

507. 
Ground of continuance, see "Continuance," § 13. 
Right of assignee of parties, see "Bankruptcy," 

§ 211. 

§ 1. "WTiat constitutes. 

An order for examination in proceedings m 
aid of execution, -without an order restraining 
the disposal of property, does not operate as a 
lis pendens. — Gregory v. Hewson, Case No. 5,- 
801. 

§ 2. Riglit to file. 

The right to file a lis pendens is statutory, 
and cannot be impaired by the court. — Piatt v. 
^fatthews, Case JCo. ll,21Sa. 

§ 3. Weeessity. 

In the case of a suit in relation to real estate, 
pending in the federal court in Virginia, the lis 
pendens need not be recorded, as required by 
Code Va. 1873, c. 1S2, § 5, to render a purchase 
invalid as against plaintifE.— Rutherglen v. Wolf, 
Case No. 12,175. 

§ 4. Operation and effect. 

The law of lis pendens is applicable only to 
persons whose rights were acquired after the 
suit was instituted against the persons under 
whom they claimed.— Consolidated Fruit-Jar Co. 
V. Whitney, Case No. 3,133. 

The pendency of a suit cannot operate as a 
notice, until after the service of process or pub- 
lication. — Dunn V. Games, Case No. 4,176. 

LITERARY PROPERTY. 

§ 1, Rights of property in general. § 2, Subjects 
of literary property. § 3, Right to reproduce in 
general. § 4, Publication and abandonment or dedi- 
cation to the public. § 5, Suits in equity— Injunc- 
tion. 

See, also, "Copyrights." 

§ 1, RigHts of property in general. 

Cases on the subject of literary property, 
especially in dramatic compositions, reviewed at 
great length by Cadwalader, District Judge. — 
Keene v. Wheatley, Case No. 7,644. 

An author has a common-law right in his 
manuscript, and is entitled to an injunction to 
restrain its publication. — ^Bartlett v. Crittenden, 
Gases Nos. 1,076, 1,082. 

But the common law gives protection to the 
author for his manuscript only. — ^Bartlett v. 
Crittenden, Case No. 1,076. 

The author's rights at common law have not 
been taken away or limited by any existing act 
of congress.— Crowe v. Aiken, Case No. 3,441. 

§ 2. Subjects of literary property. 

The writer of a letter has the property there- 
in, and may control its use, and is entitled to an 
injunction to restrain an improper use thereof 
by the addressee.— United States v. Tanner, 
Case No. 16,430; Folsom v. Marsh, Id. 4,901. 

§ 3. Riglit to reprcd-ace in general. 

No private person has the right to publish offi- 
cial letters, addressed to the goyernment, with- 
out its sanction. — Folsom v. Marsh, Case No. 
4,901. 

The spectators have no right to secure the 
reproduction of a play by phonographic or other 
means independent of memory. — Crowe v. Aik- 
en, Case No. 3,441. 



No restrictive notice is necessary to spectator^ 
to secure the author's rights. — Crowe v. Aiken, 
Case No. 3,441. 

The proof that a play was reproduced from 
memoriidng it by a spectator must be so clear 
as to negative any other conclusion. — Crowe v. 
Aiken, Case No. 3,441. 

Additions to a play made by an actor wliile in 
the employ of the owner, in adapting the play 
to the performance by him, belong to the owner. 
—Keene v. Wheatley, Case No. 7,644. 

The proprietor of the play will be protected 
against the communication by such actor to oth- 
ers of his unwritten additions, though they are 
not the subject of literary property.— Keene v. 
Wheatley, Case No. 7,644, 

The purchaser on an unconditional sale of an ■ 
uncopyrighted painting has a right to reproduce 
the same by chromo, lithograph, etc., without 
obtaining the consent of the author. — ^Parton v. 
Prang, Caso No. 10,784. 

§ 4. Publication and abandonment or 
dedication to tbe public. 

Representation of a play upon the stage is 
not, at common law, a publication depriving the 
author of his exclusive right to control the lit- 
erary production. — Crowe v. Aiken, Case No. 
3,441. 

But it is a publication entitling others to rep- 
resent the play so far as they are enabled to 
do so by memorizing the same. — Keene v. 
Wheatley, Case No. 7,644. 

The representation of a play on a stage in 
England, there, by statute, made a publication, 
cannot affect the rights of the author or his as- 
signees at common law in the United States. — 
Crowe V. Aiken, Case No. 3,441. 

Irrespective of statute," an author has no ex- 
clusive right to multiply copies or control subse- 
quent issues after the first publication of his 
work.- Boucicault V. Fox, Case jNo. 1,091; Same 
V. Wood, Id. 1,693. 

While the author on communicating the con- 
tents of his manuscript may restrict its use as he 
pleases, an unqualified publication by printing 
and offering copies for sale is a dedication to the 
public. — ^Parton v. Prang, Case No. 10,784; 
Bartlett v. Crittenden, Id. 1,076. 

It is not an abandonment to the public to use 
one's manuscripts to instruct others who are per- 
mitted to take copies. — Bartlette v. Crittenden, 
Case No. 1,082. 

Copies so taken for purposes of instruction can- 
not be applied to any other purpose. — Bartlette 
V, Crittenden, Case No. 1,082. 

§ 5. Suits in equity — Injunction. 

A representation, from an unauthorized copy, 
of a foreign author's play existing in manuscript 
only, will be restrained at the suit tjf an assignee 
of the rights in this country, notwithstanding a 
public representation of the play by such assignee. 
— Keene v. Wheatley, Case No. 7,644. 

Defendants cannot claim hardship from an in- 
junction after the book is printed, where they 
were given notice not to print. — ^Bunkley v. De 
Witt. Case No. 2,134. 

LITTORAL RIGHTS. 

See "Navigable Waters," § 18. 

LIVERY STABLE KEEPERS. 

See "Nuisance," § 1. 

LIVE STOCK. 

See "Animals." 

Carriage of, see "Carriers," § 37. 

Injuries to, see "Railroads," § 72. 
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LOAN COMPANIES. 

See "Building and IJoan Associations." 

LOANS. 

See "Bailment," § 1; "Building and Loan Asso- 
ciations." 

By bank, see "Banks and Banking," §§ 11, 18. 
To corporation, see "Corporations," § 44. 
To counties, see "Counties," § 5. 

LOCAL ACTIONS. 

See "Venue," § 1. 

LOCAL LAWS. 

See "Statutes," §§ 7, 8. 

LOCAL PREJUDICE. 

Ground for removal of cause, see "Removal of 
Causes," § 23. 

LOCATION. 

Of grant, see "PubUe Lands," §§ 71, 85. 

Of mining claims, see "Mines and Minerals." §§ 

2__Q 

Of railroads, see "Railroads," §§ 15-19. 

LOGS AND LOGGING. 

Condemning land for boom, see '-'Eminent Do- 
main," § 1. 
Obstruction of navigation by booms, see "Navi- 
■ gable Waters," § 10. 

§ 1. Ziiens. 

The legislature has no power to make a lien 
^ven on sawmills in favor of employes and per- 
sons furnishing logs paramount to that of prior 
judprments and mortgages.— Townsend Sav. Bank 
V. Epping, Case No. 14,120. 



LOST INSTRUMENTS. 

§ 1, Establlsbment of lost instruments. § 2, Ac- 
tions on lost instruments — Right to maintain in 
general. § 3, Indemnity. 

Admission of secondary evidence, see "Evi- 
dence," § 24. 
Records, see "Records," § 3. 
Wills, see "Wills,'.' § 14. 

§ 1. Esta'blisliiueii.t of lost instrumeiits. 

After great lapse of time, strict proof of a 
destroyed deed under which the parties claim 
may be dispensed with, — ^Lewis v. Baird, Case 
No. 8,316. 

Sufficiency of evidence to prove the loss of a 
promissory note to nermit evidence of its con- 
tents to be given. — ^Vuyton v. Brenell, Case No. 
17,026. 

A deed will not be presumed as between parties 
who do not sustain the relation of vendor and 
purchaser. — Ransdale v. Grove, Case No. 11,570. 

§ 2. Actions on lost instrnments — ^Riglit 
to maintain in general. 

The bona fide holder, of half of a bank note 
may recover its amount on accounting for its 



mutilation, or proving loss of the other half. — 
Bullet V. Bank of Pennsylvania, Caso No. 2,125. 

The owner, voluntarily destroying a promisso- 
ry note, can neither recover upon the note, nor 
upon the debt for which it was given. — Booth v. 
Smith, Case No. I,6i9, 

Securities in the hands of officers of a rebel 
state, carried from the capital on its occupation 
by the federal forces, and held within the lines 
of the enemy, are lost, within the meaning of the 
law authorizing a recovery on instruments lost, 
without producing them. — ^Union Bank v. New 
Orleans, Case No. 14,351. 

Where the locus of such securities is known, 
a recovery may be had by the owner without ad- 
vertising them as required by law. — Union Bank 
V. New Orleans, Case No. 14,351. 

§ 3. — — Indemnity. 

Owner losing half of bank note may recover 
on whole note on offering security to bank. — 
Armat v. Union Bank, Case No. 535. 

The payee of a lost inland bill of exchange 
is not liable to the indorsee unless the latter 
has offered indemnity against the lost bill and 
demanded a new bill from the drawer. — Riggs 
V. Graeff, Case No. 11,826. 



§ 2, Contracts 



LOTTERIES. 

§ 1, Regulation and prohibition, 
prohibited. 

Mailable matter, see 'Tost Office," § 14. 
Taxation, see "Internal Revenue," § 33, 

§ 1. Regnlation and proMbition. 

If the business of selling lottery tickets is 
lawful, a municipal corporation cannot restrain 
it; if unlawful, it cannot license it.^^^icholls 
V. Georgetown, Case No. 10,228, 

A scheme for the disposal of town lots, by 
the terms of which a purchaser has a chance 
of obtaining one of the reserved or prize lots as 
a part of the consideration, is a lottery and 
subject to tax as such. — ^United States v. 01- 
ney. Case No. 15,918, 

Construction of statutes relating to lotteries 
as applicable to the city of Washington, D. O. 
—United States v. Gorman, Case No, 15,237, 

Rights of holders of tickets in Washington 
lottery.— Washington v. Young, Case No. 17,- 
241; Clark v. Washington. Id. 2,839; Shank- 
land V. Same, Id. 12,703; McOue v. Same, Id. 
8,735. 

§ 2. Contracts prohiliited. 

A lottery for the sale of lots or lands is 
within the prohibition of Act Md. 1792.— Haw- 
kins V. Cox, Case No. 6,243. 

Lottery tickets cannot be sold in the District 
of Columbia for a lottery authorized by a state 
law,— Thompson v. Milligan, Case No. 13,969. 

A conveyance of land lying in New Jersey, 
founded on a lottery consideration, is void, 
within the lottery act of that state, although 
the lottery was contrived and drawn in anoth- 
er state. — ^Ridgeway v. Underwood, Case No. 
11,815. 

LUMBER. 

See "Logs and Logging." 



LUNATICS. 



See "Insane Persons." 
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MAINTENANCE. 

See "Champerty and Maintenance." 

MALICE. 

See "Libel and Slander," § 10; "Malicious 
Prosecution," § 4. 

MALICIOUS PROSECUTION. 

§ 1, Nature of prosecution. § 2, Who liable. § 3, 
Want of probable cause. § 4, Malice. § 5, Actions- 
Defenses. § 6, Pleading. § 7, Issues and 

proof. § 8, Evidence. § 9, Damages. § 10, 

Questions for jury. 

See, also, "False Imprisonment." 

§ 1. Nature o£ prosecutioii. 

A person who institutes bankruptcy proceed- 
ings ivhen he is not a creditor, and no act of 
bankruptcy has been committed, is liable to 
an action. — Sonneborn v. Stewart, Case No. 
13.176. 

A ca. sa. upon a judgment is good cause of 
arrest, and a declaration for a malicious arrest, 
shoAving such cause, is bad on demurrer. — 
Breckenridge v. Auld, Case No. 1,824. 

Demanding excessive bail where plaintiff has 
a good cause of action or holding to bail where 
there is no cause of action, if done vexatiously, 
will sustain an action for malicious prosecu- 
tion. — Ray T. Law, Case No. 11,592. 

An action for malicious prosecution is the 
proper remedy for an arrest on an aflSdavit 
false in fact which is sufficient on its face. — 
Norman v. Manciette, Case No. 10,300. 

The remedy for maliciously suing out an at- 
tachment is not confined to an action on the 
attachment bond. — Preston v. Cooper, Case No. 
11,395. 

%2. 'Wlio lial>le. 

A private corporation may be liable to an 
action for malicious prosecution. — Copley v. 
Grover & Baker Sewing-Maeh, Co., Case No. 
3,213. 

§ 3. Want of probable cause. 

Probable cause is a reasonable ground of 
suspicion, supported by circumstances suffi- 
ciently strong in themselves to warrant a cau- 
tious man in believing that the accused was 
guilty.— Munns v. De Nemours, Case No. 9,- 
926. 

In an action for malicious prosecution found- 
ed on a charge of larceny, it is not necessary 
for the defendant to fix the crime of larceny 
on the plaintiff. If, by his folly or his fraud, 
he exposes himself to a well-grounded suspi- 
cion that he was guilty, the prosecution was 
founded on probable cause, which is a suffi- 
cient defense. — Wilmarth v. Mountford, Case 
No. 17,774. 

Pi'obable cause of action in a suit upon the 
failure to recover in which an action for a 
malicious prosecution is instituted is a suffi- 
cient answer to such a suit.— Ray T. Law, 
Case No. 11,592. 

§ 4. 3Malic6« 

Malice, in the sense of the law, does not pre- 
suppose personal hatred or revenge, but may, 
under certain circumstances, be implied either 
from a total want of probable cause, or from 
gross and culpable omission to make suitable 



and reasonable inquiries. — Wiggin v. Coffin, 
Case No. 17,624. 

Any act is malicious which is wrongfully and 
willfully done, with a consciousness that it is 
not according to law or duty.— Wiggin v. Cof- 
fin, Case No. 17,624. 

The failure of the plaintiff to recover in a 
suit instituted by him does not establish the 
fact that the action was vexatious or un- 
founded.— Ray T. Law, Case No. 11,592. 

It seems that the advice of counsel is not a 
protection unless the party gave a full and true 
statement of facts within his knowledge, aiid 
acted upon it in good faith for an honest pur- 
pose.— Munns v. De Nemours, Case No. 9,926. 

Want of probable cause is evidence of malice. 
— Burnap v. Albert, Case No. 2,170; Blunt v. 
Little, Id. 1,578. 
See, also, post, § 9. 

§ 5. Actions — Defenses. 

It is no defense that defendant's oath did not 
in law authorize the magistrate to grant the 
warrant if the defendant personally availed 
himself of it.— Johnson v. Daws, Case No. 7,oS2. 

§ 6. Pleading, 

Declaration must allege termination of pro- 
ceedings.— Barrell V. Simonton, Case No. 1,041. 

§ 7. Issues and proof. 

Under the general issue, defendant may show 
probable cause for the prosecution. — Sheehee v. 
Resler, Case No. 12,739. 

§ 8. Evidence. 

Plaintiff must show both malice and want of 
probable cause on the part of the prosecutor.— 
Breckenridge v. Auld, Case No. 1,824; Burnap 
V. Albert, Id. 2,170; Lewis v. Spalding, Id. 8,334; 
Munns v. De Nemours. Id. 9,926; Murray 
V. McLane, Id. 9,964; Preston v. Cooper. Id. 
11,395; Wiggin v. Coffin, Id. 17,624; Zant- 
zinger v. Weightman, Id. 18,202. 

The advice of counsel is only admissible in 
evidence when given before the commencement 
of the suit, and accompanied with a statement 
of the facts upon which it was given.— Blunt 
V. Little, Case No. 1,578. 

In an action for malicious attachment the 
official return of the attachment is not conclu- 
sive, but may be contradicted by parol.— Mott 
V. Smith, Case No. 9,882. 

In an action for a malicious prosecution tin- 
records of other actions brought by defendant 
against plaintiff are inadmissible. — Ray v. Law, 
Case No. 11,592. 

The record in the action in which plaintiff 
was held to bail, where the date of the return 
of the writ was misstated in the declaration, 
held not admissible in support of the count for 
damages, but admissible as evidence of malice 
on the other counts. — ^Jltmns v. De Nemours. 
Case No. 9,926. 

Evidence is admissible of loss in the public 
estimation in consequence of the prosecution, 
but not in consequence of reports circulated by 
defendant.— Zantzinger v. Weightman, Case 
No. 18,202. 
See, also, ante, § 4. 

§ 9. Damages. 

Want of probable cavise for instituting bank- 
ruptcy proceedings is evidence of malice suffi- 
cient to sustain the action and to permit a re- 
covery of actual damages, but exemplary dam- 
ages are recoverable only where actual malice 
is shown.— Sonneborn v. Stewart, Case No. 
13,176. 
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Plaintiff cannot set up a claim to punitive 
damages where he was guilty of gross fraud in 
the transaction out of which the charge of crime 
arose.— Munns t- De Nemours, Case No. 9,926. 

A verdict for ?1,500 will be set aside as ex- 
cessive where plaintiff admitted that defendant 
acted without bad motives, although rashly and 
improperly.— Wiggin v. CofBn, Case No. 17,624. 

§ 10. Questions for jury. 

The existence of malice is a question of fact 
for the jury. — Munns v. De Nemours, Case No. 
9,926. 

Probable cause is a mixed question of law 
and fact. TVhether the circumstances alleged 
are true is a question of fact. Whether, if 
true, they amount to probable cause, is '.a 
question of law. — Munns v. De Nemours, Case 
No. 9,926; Murray v. McLane, Case No. 9,864. 



MANDAMUS. 



§ 1, Nature and grounds in. general. § 2, Subjects 
and purposes of relief— Acts and proceedings of 

courts and judges. § 3, Acts and proceedings o£ 

public officers and boards. § 4, Acts and pro- 
ceedings of municipality. § 5, Acts and pro- 
ceedings of private corporations. § 6, Jurisdiction. 
§ 7, Proceedings and relief. § 8, Costs. 

As auxiliary to removal proceedings, see "Re- 
moval of Causes," § 45. 

To compel operation of railroads, see "Rail- 
roads," § 66. 



in such, case is by mandamus. — ^Tobey v. Coun- 
ty of Bristol, Case No. 14,065. 

§ 3. Acts and proceedings of public 

officers and 'boards. 

Mandamus will not lie to the head of an exec- 
utive department to compel the performance of 
an. act not merely ministerial, but involving the 
exercise of judgment.— McEHrath v. Mcintosh, 
Case No. 8,781; Ex parte Reeside, Id. 11,656. 

The circuit court of fhe District of Columbia 
has authority to issue mandamus requiring an 
officer of the United States to perform a minis- 
terial duty involving a clear right of an indi- 
vidual, who is without other specific legal rem- 
edy. — ^United States v. Kendall, Case No. 15,- 
517. 



The federal circuit court has power to issue a 
mandamus to a collector commanding him to 
grant a clearance.- Gilchrist v. Collector of 
Charleston, Case No. 5,420. 

Under Rev. St. § 716, a federal court may is- 
sue mandamus to compel the collector of a port 
to allow a merchant, sued for duties, an inspec- 
tion of customhouse books and papers. — United 
States V. Hutton, Case No. 15,433. 

A mandamus will not lie to the executive oili- 
cers to compel the reinstatement of a person to 
his rank and position in the army register. — ^Es 
parte Schaumburg, Case No. 12,441. 

A mandamus should not be issued to the secre- 
tary of the treasury commanding him to pay to 
a judge of the territory his salary for the unex- 
pired term of the office from which he had been 
§ I. Uatttre and grounds in general. ! removed by the president, and another person 

A mandamus will not be granted where the I appointed thereto. — ^United States v. Guthrie, 
right of the applicant is not clear, or where he ! Case No. 15,271a. 

has an adequate legal remedy equivalent to a \ ^ mandamus will not lie to compel the corn- 
specific remedy.— United States v. Bank of Al- missioner of the general land office to issue a 
exanaria, uase JNo. 14,01-a:. { patent for more land than he had ad.iudged pe- 

The propriety of issuing the writ is deter- j titionor entitled to.— United States v, Hendricks, 
mined, not by the office of the person to whom Case No. 15,347a. 

it is directed, but by the nature of the thing to The circuit court of the District of Columbia 
be do^e.— United States v. Kendall, Case No. j has no jurisdiction to compel the superintendent 
lo,ol<. tQ. deliver certain documents to the public print- 



Construction of Rev. Code Iowa, c. 153, in 
relation to the "action of mandamus."— Buscb 
V. Des Moines County, Case No. 12,142, 

§ 2. Subjects and purposes of relief — 
Acts and proceedings of courts 
and judges. 

The writ will not issue to a court where there 
has been an apparently honest exercise of dis- 
cretion confided by law. — ^Ladd v. Tudor, Case 
No. 7,975. 

Mandamus is the proper remedy where the 
federal circuit court refuses to entertain juris- 
diction by quashing the service of the original 
process. — SchoUenberger v. Forty-Five Foreign 
Insurance Companies, Case No. 12,475a. 

Mandamus will not lie from a circuit to a dis- 
trict court, requiring it to expunge amendments 
improperly made in the- record returned to the 
circuit court on error. — Smith v. Jackson, Case 
No. 13,064. 

The federal circuit court has no power by 
mandamus to compel the district court to set 
aside its decree in admiralty, or to grant a re- 
hearing, or to allow an appeal after expiration 
of the time therefor. — ^The Enterprise, Case No. 
4,500. 

Mandamus is fhe proper remedy for failure or 
refusal of the county court to assess a tax, as 
provided by law, on lands made liable for local 
improvement.— Boro v. Phillips County, Case 
Xo. 1,663. 

Qujsere, whether mandamus will lie from a 
federal court to a state judge. — Ladd v. Tudor, 
Case No. 7,975. 

A court of equity cannot enforce the perform- 
ance of a judicial function. The proper remedy 



public print- 
er for printing. — ^United States v. Seaman, Case 
No. 16,245a. 

The court refused the writ to compel the mar- 
shal to pay witness fees to the petitioner, an 
attorney of the court. — ^United States v. Seldon, 
Case No. 16,249a. 

After the registry list has passed from the reg- 
ister to the commissioners of election, the latter 
cannot be controlled by mandamus, their duties 
being judicial, and not ministerial. — ^Unitect 
States V. McCormick, Case No. 15,663a. 

§ 4. Acts and proceedings of mu- 
nicipality. 

Mandamus will lie to compel the city of Wash- 
ington, D. C, to pay to the county treasurer 
one-half the expense of erecting a bridge over 
Rock creek. Act July 1, 1812, § 11.— United 
States V. "Washington, Case No. 16,646. 

Mandamus will not lie to the mayor, alder- 
men, and common council of Washington City 
to compel them to make regulations relative to 
the erection of private wharves. — Kennedy v. 
Washington, Case No. 7',708. 

Cities being clearly within the spirit of Act 
Pa. April 15, 1834, mandamus may issue there- 
under to enforce a judgment against a city al- 
though counties and townships only are men- 
tioned therein.— Evans v. Pittsliurg, Case No. 4,- 
567; Same v. Pittsburgh, Id. 4,568. 

Where the corporation by general levy has 
not provided sufficient revenues to meet the 
debtj the court may by mandamus compel a 
special levy.— Ex parte Parsons, Case No. 10,- 

774. 

Where a* city exhausts its revenues in defray- 
ing current expenses, mandamus will lie to com- 
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pel it to pay matured, outstanding bonds. — Unit- 
ed States V. Sterling, Case No. 16,388. 

The federal circuit courts have power to issue 
writs of mandamus to enforce judgments against 
public corporations. — Erans v. Pittsburg, Case 
No. 4,567; Same v. Pittsburgh, Id. 4,568. 

A demand of payment and a refusal are not 
a condition precedent to the issuance of a man- 
damus to compel such payment. — ^United States 
V. Elizabeth, Case No. 15,041a. 

Where a warrant on the treasurer of a coun- 
ty to pay a judgment creditor is refused pay- 
ment, mandamus will issue to enforce the col- 
lection of a tax to pay such judgment, and the 
creditor is not bound to wait his turn among 
other warrant holders.—United States t. Ver- 
non County Court, Case No. 14,877. 

A mandamus will issue from the federal- court 
to compel the levy and collection of a tax to pay 
a judgment obtained in such court against a 
municipal corporation. — Aspinwall v. County 
Com'rs, Case No. 593; Jenkins v. Board of 
Sup'rs of Culpeper County, Id. 7,261; Ex parte 
Parsons, Id. 10.774; United States v. Vernon 
County Court, Id. 14,877; Same v. Buchanan 
County, Id. 14,679; Same v. Jefferson County, 
Id. 15,472; Same v. Treasurer of Muscatine 
County, Id. 16,538; Same v. Lee County, Id. 
15,589; Smith v. Tallapoosa County, Id. 13,114; 
Britton v. Platte City, Id. 1,907. 

Such mandamus will issue, notwithstanding 
an existing injunction restraining such tax. 
granted in a suit to which plaintiffs were not 
parties. — Smith v. Tallapoosa County, Case No. 
13,114. 

The fact that county commissioners have 
been enjoined by state court from assessing tax 
to pay a judgment rendered by the federal 
court is no defense to an application to federal 
court for a mandamus. — Clews v. Lee County, 
Case No. 2,892. 

The state courts cannot lawfully interfere 
with the execution of such mandamus. — ^Unit- 
ed States V. Treasurer of Mxiscatine County, 
Case No. 16,538. 

A limitation in the charter xipon the general 
power of taxation will not defeat the remedy 
by mandamus to enforce payment of a judg- 
ment— Britton T. Platte City, Case No. 1,907; 
Brooks T. Memphis, Id. 1,954. 

The federal circuit court cannot, by manda- 
mus or otherwise, direct a municipal corpora- 
tion to levy a tax larger than is authorized 
by law.— United States v. Elizabeth, Case No. 
15,041a. 

Where the maximum amount of tax author- 
ized by a city charter for any one year is ac- 
tually levied, a mandamus will be refused to a 
judgment creditor to compel the city to levy 
any other tax. — ^United States v. Burlington, 
Case No. 14,687. 

It is no defense to a mandamus to compel a 
levy to pay a judgment for interest due on 
bonds that the levy of a tax to pay arrears on 
earlier bonds would exhaust the taxing power, 
where there is no expressed intention of levy- 
ing such tax. — Sibley v. Mobile, Case No. 12,- 
829. 

In ease of the evasion or disobedience of 
such writ, the federal court may appoint a 
marshal to execute it. — United States v. Treas- 
urer of Muscatine County, Case No. 16,538. 

Where a municipal corporation had no prop- 
erty on which an execution could be levied, 
and was without officers to levy and collect a 
tax to pay a judgment against it, the court 
appointed its marshal a special commissioner 
to assess, levy, and collect the requisite tax. — 
Welch V. Ste. Genevieve, Case No. 17,372. 

A judgment against a county upon railway 
aid bonds may be enforced by a federal court 



by mandamus to compel the county court to 
draw a warrant on a fund applicable to such 
debt to pay the judgment.— United States v. 
Buchanan County, Case No. 14,679. 

Mandamus will not issue to compel municipal 
officers to levy and collect a tax, unless the 
legislature has made it their duty to levy and 
collect such tax. — United States v. New Or- 
leans, Case No. 15,871. 

The fact that officers have resigned will not 
prevent the issue of a mandamus to compel 
the performance of a public duty, where their 
successors have not been elected or appointed 
and qualified. — United States v. Badger, Case 
No. 14,493. 

Duty of county commissioners upon service 
of a mandamus execution in the collection and 
appropriation of funds for the payment of the 
judgment. — Loute v. Allegheny County, Case 
No. 8,544. 

See, also, post, § 6. 

§ 5. Acts and proceedings of private 

corporations. 

A circuit court of the United States has 
power, by mandamus, to compel the Union Pa- 
cific Railroad Company to operate its road as 
required by law. Act March 3, 1873. — Hall 
V. Union Pac. R. Co., Case No. 5,950. 

Private persons, who suffer damage and in- 
convenience from the failure of the company 
to operate its road as required by law, may 
institute proceedings under Act March 3, 1873, 
without the sanction of the attorney general. 
— Hall V. Union Pac. B. Co., Case No. 5,950. 

§ 6. Jurisdiction. 

Mandamus cannot be issued by the circuit 
court of the United States under the Acts of 
1789, or June 1, 1872, as an original proceed- 
ing. — United States v. Union Pac. R. Co., Case 
No. 16,599. 

The federal circuit court has not jurisdiction 
in the first instance, by mandamus, to compel 
a postmaster to furnish the advertised letter 
list to the newspaper having the lawful right 
to the printing. — ^United States v. Smallwood, 
Case No. 16,315. 

The federal circuit courts outside the District 
of Columbia cannot issue the writ in the ex- 
ercise of original jurisdiction, but only as nec- 
essary to the jurisdiction of the court, and to 
enforce a judgment rendered. — United States 
V. Smallwood, Case No. 16,315. 

The federal circuit courts cannot issue man- 
damus after the practice of the king's bench, 
but only where it is necessary to the exer- 
cise of their jurisdiction. — Smith v. Jackson, 
Case No. 13,064. 

Act March 3, 1875, confers original jurisdic- 
tion on the proper federal circuit court in cases 
of mandamus to compel the Union Pacific Rail- 
road Company to operate its road according to 
law. — ^United States v. Union Pac. R. Co., 
Case No. 16,599. 

The circuit court of the district of Iowa has 
jurisdiction in such case, if any part of the 
road is in the district of Iowa; and under Act 
June 20, 1874, process may be served upon 
the president or general superintendent of the 
company found in the district. — United States 
V. Union Pac. R. Co., Case No. 16,600. 

The federal courts have power to issue man- 
damus to a municipal corporation to compel it 
to perform a duty created and enjoined by 
state law alone. — United States v. Burling- 
ton, Case No. 14,687. 

The writ of mandamus is an original writ, 
and incident to original jurisdiction; and the 
superior court of the territory of Arkansas, 
which, under Act Oct. 22, 1828, is an appellate 
court only, has no power to issue it. — Howell v. 
Crutchfield, Case No. 6,778a. 
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Tho remedy by an action of mandamus, giv- 
en by Rev. Code Iowa, § 3770, cannot be en- 
forced in the federal courts.— Ruseh v. Des 
^Moines County, Case No. 12,142. 



§ 7. pTOceedings and relief. 

A writ against a board of supervisors should 
be served upon the individual members. An 
acceptance by the clerk, although *'by order 
of the board," is not suflBcient —Downs v. Rock 
Island County, Case No. 4,047. 

The court cannot judicially notice a letter to 
one of the judges, by one on whom a rule to 
show cause why the writ should not issue has 
been laid, stating reasons for, not appearing, 
and inclosing an opinion of the attorney gen- 
eral that the court has no jurisdiction. — United 
States V. Kendall, Case No. 15,517. 

The respondent cannot be permitted to ap- 
pear without returning the writ.— United States 
V. Kendall, Case No. 15,317. 

It is a sufficient return to certify that the 
thing commanded has been done, although not 
bv defendant personally.— United States v. 
Kendall, Case No. 15,518. 

When the mandamus is to credit a certain 
sum of money, it is a sufficient obedience to 
credit that sum without interest.— United 
States V. Kendall, Case No. 15,518. 

On mandamus to compel levy of taxes to pay 
judgment against a county, no matter is avail- 
able as a defense which was properly used in 
resisting recovery of judgment. — Clews v. Lee 
County, Case No. 2,892. 

■ To a writ of mandamus from a federal court, 
it is not a sufficient answer that the respond- 
ents had been enjoined by a state court from 
doing the act commanded.— United States v. 
JjQQ County, Case No. 15,589. 

If the respondents make no return to the 
writ, or refuse to obey it, the court will issue 
an attachment— United States v. Lee County, 
Case No. 15,580. 

A municipal officer evading, by ingenious de- 
vices, the duty to cause a judgment against 
the city to be paid as directed by mandamus, 
will be Jield guilty of contempt.— Evans v. 
Pittsburgh, Case No. 4,568. 

On the affirmance of a judgment awarding 
a peremptory mandamus, the court will not 
attach defendant for contempt in disobeying 
the former writ, which was superseded by the 
writ of error, but will issue an alias peremptory 
writ.— United States v. Kendall, Case No. 15,- 
518. 

But one writ of attachment should issue for 
contempt in the disobedience of a mandamus 
directed to a board of officers.— Durant v. 
Washington County, Case No. 4,191. 

Amendments in form and in substance may 
be allowed in mandamus proceedings in any 
stage thereof, where justice will be thereby 
promoted.- United States v. Union Pac. R. Co., 
Case No. 16,601. 

State statutes relating to pleadings and prac- 
tice in actions of mandamus are not made ap- 
plicable by Act June 1, 1872, to the ancillary 
jurisdiction of the federal circuit court.^United 
States V. Union Pac. R. Co., Case No. 16,599- 

On proper affidavit, a rule will be granted to 
show cause why a mandamus nisi should not 
issue,— United States v. Kendall, Case No, 15,- 
517, 

Cases in which the attorney general must, and 
in which private citizens may, apply for the writ, 
considered. — ^Hall v. Union Pac, R. Co., Case 
No. 5,930. 

A peremptory, instead of an alternative, man- 
damus will be granted where defendant has had 
ample opportunity to set up all defenses.— Aspin- 
wall V. County Oom'rs, Case No. 593. 
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Unless special circumstances should require it, 
a peremptory writ will not be issued, command- 
ing a levy of taxes to pay a judgment against 
a municipal corporation at a time different from 
the next general levy.— Wisdom v. Memphis, 
Case No. 17,903. 

It is the duty of a city, where mandamus has 
issued to compel the levy of a tax to pay a 
judgment, not only to make the 16vy, but to col- 
lect the tax, and pay it to the judgment creditor. 
—Brown v, Memphis, Case No. 2,020. 

§ 8. Costs. 

Where separate writs of mandamus are issued 
against the members of a board of officers for 
disobedience of a mandamus, the marshal and 
clerk will be allowed costs in each case.— Durant 
y. Washington County, Case No. 4,191. 



MANDATE. 

See "Mandamus." 

For surrender of fugitive from justice, see "Ex- 
tradition," § 6, . - 

To lower court on decision on appeal or wnt of 
error, see "Appeal and Error," § 40. 

MANSLAUGHTER. 

See "Homicide,' § 2. 

MARINE. INSURANCE. 

See "Insurance." 

Jurisdiction of admiralty, see "Admiralty," § 
18. 

MARITIME CONTRACTS. 

See "Maritune Liens." 

Jurisdiction over, see "Admiralty," §§ 2, 13-28, 

MARITIME LAW. 

See "Admiralty"; "Collision." 

' MARITIME LIENS. 

I. NATURE, GROUNDS, AND SUBJECT- 
MATTER IN GENERAL. 

(A) Under Maritime Law. 

§ 1, Nature In general. § 2, On what ves- 
sels allowed. § 3, Maritime » character of 
services in general. § 4, Construction of ves- 
sel. § 5, Repairs and supplies in general. 
§ 6, Character of repairs and supplies and 
work done. § 7, Necessity for repairs and sup- 
plies. § 8, Advances of money. § 9, Insur- 
ance premiums. § 10, Credit of vessel. § U, 
Presumption of credit to vessel. § 12, Evi- 
dence of credit to vessel. § 13, Repairs and 
supplies in home port § 14, "What is tlie 
"home" port. § IS, Foreign and domestic ves- 
sels. § 16, Notices and special contracts af- 
fecting liens. 

(B) Under State Law. 
§ 17, Validity and effect of state laws in 

general. § 18, Vessels to which liens attach. 
§ 19, Ownership and possession. § 20, For 
what services lien allowed in general. § 21, 
Construction of vessel. § 22, For what sup. 
plies lien given. § 23, Advances of money. 
§ 24, Amount. § 25, Appropriation of labor or . 
materials to vessel. § 26, Proceeding to per- 
■ feet lien. 
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II. CREATION, OPEE.A.TION, AND EF- 
FECT IN GENERAL. 
§ 27, Creatioa in general. § 28, Effect of 
local legislation in general. § 29, Foreign 
laws. § 30, Right of part owners, agents, 
etc., to Hen. § 31, Who may contract. § 32, 
Effect of usage. § 33, Extent of lien. 



(§3) 1456 



III. WAIVER. DISCHARGE, AND EXTIN 
GUISHilENT. 



for cargo, Jteld a vessel siilijcct to a maritime 
hen.— The HezekiaJi Baldwin, Case No. 6,440. 

The repair of a vessel used to navigate tide 
water, although used partly on inland naviga- 
tion, 3s a maritime contract.— McLielland v. The 
Robert Morris, Case No. 8,896. 

No lien arises for necessaries supplied to en- 
able a vessel to make voyages between ports 
within the limits of the district where she is 



enrolle.1 and licensed, where she is employed 
§ 34, In general. § 35, Giving credit in gen- I regularly in such voyages, as a part of a through 
•al. § 36, Taking commercial paper. § 37, line for interstate transportation. — Pickell v. 

The Loper, Case No. 11,119. 



eral 

Taking collateral security. § 38, Payment 
§ 39, Bankruptcy of owner. § 40, Death of 
owner. § 41, Assignment of claim. § 42, De- 
parture of vessel. § 43, Proceedings to en- 
force claim. § 44, Judicial sale — In admiralty. 
5 45, Under judgment in common-law 



§ 3. Maxritime cliaracter of services in 
general. 

To impart a maritime character to personal 
.services rendered in or upon a vessel, they must 
^ ,^ „ , . . be connected with the reparation or betterment 

proceedings. § 46,. Transfer ot title generally, of the vessel, or be rendered in aid of her navi- 

§ 47, Delay or laches— In general. § 48, ' ----- 

In case of bona fide purchasers or incum.' 
brancers. 



IV. 



PRIORITY. 

§ 49, Time of accrual of lien. § 50, "Waiver 
priority. § 51, Comparative priority of 



of 

various claims. § 52, 
wages and other liens, 
and other liens. 



Liens for seamen's 
§ 53, Mortgage liens 



V. ENFORCEMENT. 

5 54, Jurisdiction in general. § _5o. Effect 
of Rule 12 in Admiralty in general. § 56, 
Liens given by state laws. § 57, Time ol 
taking proceedings for enforcement. § 58, 
Parties and intervention. § 59, Libel. § 60, 
Answer. § 61, Evidence. § 62, Distribution 

of proceeds— In general. § 63. Priority 

in distribution. § 64, Who entitled to 

share. § 65, Subrogation. 

As ground of proceeding in rem, see "Admiral- 



ty," § 39 



'Ship- 



Bottomry and respondentia liens, see 

ping," §§ 103-127. 
Contracts and torts creating liens enforceable in 

admiralty, see "Admiralty," §§ 1-36. 
For demurrage, see "Shipping," § 222. 
For freight, see "Shipping," §§ 60-64, 189. 
For laj's or shares in earnings of vessel, see 

"Seamen," § 152. 
For salvage, see "Salvage," § 57. 
For towage, see "Towage," § S. 
For wages and expenses of master of vessel, see 

"Shipping," § 91. 

of seamen, see "Seamen," §§ 122-131. 

For wharfage, see "Wharves," § 6.-* 
Jurisdiction over claims for repairs and supplies, 

see "Admiralty," § 16. 

I. I^ATXrUE, GROUNDS, AI?D SUB- 
JECT-MATTER in GEICERAL. 

(A) UNDER MARITIME LAW. 

§ 1. Natnre in general. 

A maritime lien is the right which a creditor 
has in a thing of another, which right consists 
in the power to cause the thing to be sold in 
order to have the debt paid out of the price.— 
Mordecai v. The Mary Eddy, Case No. 9,790. 

A maritime lien is only a privilege to arrest 
the vessel for the debt.— The Triumph, Case No. 
14,182. 

A maritime lien is a jus in re, constituting an 
incumbrance on the property, and existing inde- 
pendent of the process used to execute it. — ^The 
Young Mechanic, Case No. 18,180. 

Maritime liens do not depend upon possession. 
—The Anna Kimball, Case No. 404. 

§ 2. On -wliat vessels allowed. 

A. floating elevator used in the harbor of New 
York, though without motive power or capacity 



gation, directly, by labor on the vessel, or in 
sustenance and relief of those who conduct her 
operations at sea.— Gurney v. Crockett, Case No. 
5,874. 

No lien arises on a vessel for compressing cot- 
ton for more convenient carriage and stowage.— 
The Joseph Cunard, Case No. 7,535: United 
Hydraulic Cotton-Press Co. v. The Alexander 
McNeil, Id. 14,404. 

A lien arises for board furnished seamen em- 
ployed on a vessel in port — United Hvilraul'L- 
Cotton-Press Co. v. The Alexander ilcNeil, 
Case No. 14,404. 

The services of stevedores in loading or un- 
loading a vessel are not maritime in their nature. 
and they have no lien therefor enforceable in 
admiralty.— Kegan v. The Amaranth. Case No. 
7,646; The Amstel, Id. 339; The A. R. Dunlap. 
Id. 513; The Joseph Cunard, Id. 7,535; Cox v. 
Murray, Id. 3,304; Coyne v. The Alexander Mc- 
Neil, Id, 3,312a; McDermott v. The S. G. 
Owens, Id. 8,748. CONTRA, see The George 
T. Kemp, Case No. 5,341. 

No lien arises for services in taking and dis- 
charging cargo at wharves, in no way connected 
with the vessel's navigation.— The D. C. Salis- 
bury, Case No. 3,694. 

No lien arises under the maritime law for the 
wages of a watchman or shipkeeper while the 
vessel is laid up in port. — The Champion, Case 
No. 2,584; Henderson v. The Hannah M. Buell. 
Id. 6,352; The Island City, Id. 7,109; The John 
T. Moore, Id. 7,430; McGinnis t. The Grand 
Turk, Id. 8,800. 

The services of divers and wreckers on board 
of a seagoing vessel are maritime, and they 
nave a lien upon the vessel therefor.— The High- 
lander, Case No. 6,476. 

The master of a vessel has no maritime lien 
for his compensation as such. — Gardner v. The 
New Jersey, Case No. 5,233; The Monongahela, 
Id. 9,712, 

The same rule applies to the vessel's physician. 
—Gardner v. The New Jersey, Case No. 5,233. 

Work done upon a vessel in the dry dock, in 
scraping her bottom preparatory to coppering, 
IS not of a maritime character. — Bradlev v. 
BoUes, Case No. 1,773. 

Neither costs of advertising a vessel for sea, 
portage, nor commissions for procuring freight. 
are liens on the vessel.— The Joseph Cunard. 
Case No. 7,535, 

A ship's broker has a lien on a foreign vessel, 
in the nature of the lien of a material man, for 
services in shipping a crew for the vessel, and 
for advances for their wages. — ^The Gustavia, 
Case No. 5,876. 

A ship carpenter employed on a steamboat, 
who deposits for safe-keeping money and other 
valuables with the captain, has no lien upon the 
boat therefor.— Smith v. The Royal George, Case 
No. 13,102. 
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A general discussion of the right to a lien 
for wages' of a person employed on a vessel and 
a waiver of liens by delay to enforce them, by 
"Woodbury, C. J,— Packard v. The Louisa, Case 
No. 10,652. 

§ 4. ConstrnctioiL of vessel. 

There is no lien under the general maritime 
law for work and material used in the construc- 
tion of a vessel. — ^McAllister v. The Sam Kirk- 
man, Case No. 8.658; McCaskey v. The Coal 
Bluff No. 2, Id. 8,GS7; The Antelope, Id. 482; 
The Coernine, Id. 2,9M; Collins v. The Fort 
Wayne, Id. 3,012. CONTEA, see Egleston v. 
The Agnes, Case No. 4,308; Menzies v. Same, 
Id, 9,430; Beers v. The John Adams, Id. 1,231. 

A shipwright cannot sue in admiralty for 
wages for buUding ship to navigate high seas.— 
Clinton v. The Hannah, etc.. Case No. 2,898; 
Young V. The Orpheus, Id. 18,169; Lewis v. 
Same, Id. CONTRA, see Read v. Hull of a 
New Brig, Case No. 11,609; The Richard Bus- 
teed, Id. 11,764. 

No lien arises under the maritime law for 
painting a vessel while in the custody of tiie ship 
builder, before her completion.— Scott v. The 
Plymouth, Case No. 12,544. 

Masts and spars furnished to a vessel while 
she is being built are not maritime supplies, and 
no lien arises therefor.— Griffenberg v. The John 
Laughlin, Case No. 5,811. 

A person employed to build a vessel with a 
new hull, on which materials of an old boat are 
used, has no lien thereon for his wages.— Smith 
V. The Royal George, Case No. 13,102. 

A Hen for supplies will not follow portions of 
a vessel whicii have been used in the construc- 
tion of a new vessel.— Srodes v. The Collier, 
Case No. 13.272. 

The materials which constitute a ship become 
one as soon as she leaves the ways.— The Eliza 
Ladd, Case No. 4,364. 

A contract to furnish a ship with the means 
of propulsion, or to change the mode of her pro- 
pulsion, after she is launched and afloat, is not 
a contract to build a ship, and is a maritime 
contract.- The Eliza -Ladd, Case No. 4,364. 

See, further, "Admiralty," § 20; post, § 21. 

§ 5. Repairs and supplies in general. 

Under the general maritime law, a lien arises 
or is implied for the benefit of material men, 
unless the ship be in her home port, or credit 
be to the master or owner. — Harney v. The 
Sydney L. Wright, Case No. 6,082a; Harris v. 
The Kensington, Id. 6,122. 

Under the general maritime law, a lien for 
materials furnished exists against foreign ships 
and those of other states of the Union, which 
may be enforced in admiralty independently of 
any bottomry bond.— Sarchet v. The General 
Isaac Davis, Case No. 12,357. 

By the general maritime law a shipwright has 
a lien for materials, labor, etc., expended in 
repairs.— Stevens v. The Sandwich, Case No. 
13,409. 

A lien arises under the maritime law for ma- 
terials and labor furnished in repairing a vessel 
in a foreign port.- Woodruff v. The Levi Dear- 
borne, Case No. 17,988. 

A lien arises under the general maritime law 
for necessary supplies properly furnished to a 
vessel on her credit in a foreign porL^Ross v. 
The Neversink, Case No. 12,079. 

The master cannot charge a vessel with a lien 
for necessaries furnished her before the voyage 
is begun, or in the port in whidi tiie owners re- 
side,— TurnbuU V. The Enterprize, Case No. 14,- 
242. 



§ 6. Character o£ repairs and supplies 
and -work done. 

Labor and supplies to furnish a passenger 
steamer's cabin give rise to a lien under the 
New York statute.— Pitman v. The Paraguay, 
Case No: 11,187. 

A Ijen arises for labor and materials furnished 
in a foreign port in rebuilding a vessel which 
had been burned to the water's edge.— Hardy v. 
Tlie Buggies, Case No. 6,062. 

One furnishing labor and materials, in putting 
in machinery ordered as an experiment, is en- 
titled to a lien, although the experiment is an 
utter failure.— Knox v. The Dallas, Case No. 
7,904a. 

A steamboat temporarily disabled from making 
her regular daily trips is not subject to any lien 
for the contract price of another steamboat em- 
ployed to take her place.— New York Harbor 
Tugboat Co. V. The Wyoming, Case No. 10,205. 

A maritime lien attaches in favor of carpen- 
ters for services in lining a vessel to prepare her 
for receiving cargo.- The Emma V., Case No. 
4,468. 

"Ship chandlery" includes everything neces- 
sary to furnish and equip a vessel so as to ren- 
der her seaworthy for the intended voyage, and, 
besides stores, stoves, hardware, and crockery, 
may include arms and ammunition. — ^Weaver v. 
The S. G. Owens, Case No. 17,310. 

A lien arises for a diving bell, air pump, and 
other apparatus supplied a vessel which were 
not necessary for her use as a navigating ship, 
but were indispensable for the accomplishment 
of the enterprise in which she was about to en- 
gage.— The Witch Queen, Case No. 17,916. 

A lien arises for supplies furnished in a for- 
eign port for the restaurant of a boat running 
between New York and Sandy Hook. — The 
Plymouth Rock, Cases Nos. 11,235, 11,237. 

A lien arises for liquors furnished to a vessel 
for use in a bar as a part of a restaurant on 
the boat run for the benefit of passengers. — The 
Long Branch, Case No. 8,484. 

A lien arises for water casks furnished on the 
credit of a foreign ship.— Zane v. The President, 
Case No. 18,201. 

A lien attaches for casks furnished to a 
whaler for the receipt of oil.— The Henry Trow- 
bridge, Case No. 6,379. 

A lien on a steamer for fuel arises upon the 
delivery thereof .on a wharf near by, in pursu- 
ance of the orders of her officers.— Delaware & 
H. Canal Co. v. The Alida, Case No. 3,763a. 

§ 7. Necessity for repairs and supplies. 

To support a lien for repairs or supplies to a 
vessel in a foreign port, the necessity for the 
repairs and for a lien upon the vessel to enable 
the master to procure them must be shown. — 
The James Guy, Cases Nos. 7,195, 7,196; The 
Lulu, Id. 8,604. 

Repairs upon a vessel in winter quarters in a 
foreign port, done by contract with the owner, 
there being no express claim of a lien at the 
time, and no immediate necessity for sudh re- 
pairs, do not constitute a lien.— -The Maitland, 
Case No. 8,979. 

A lien arises for repairs in a foreign port, 
where apparently reasonable and proper, al- 
though not absolutely necessary. All that is 
required on the part of material-men is good 
faith and reasonable ground for action. — The 
Fortitude, Case No. 4,953. 

A person who furnishes repairs upon the or- 
der of the master is entitled to a lien, though 
the master was in fact, without his knowledge, 
holding the vessel as custodian for the marshal, 
and the rep-airs were greater than were neces- 
sary for her preservation while in his custody. — 
The Sultana, Case No. 13,603. 
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Supplies furnished at the request of the master 
create a lien, though they exceed the vessel's 
actual need, in the absence of mala fides or col- 
lusion.— The Gustavia, Case No. 5,876. 

§ 8. Advances of money. 

Advances to pay a debt which is a maritime 
lien constitute a lien. — The A. R. Dunlap, Case 
No. 513. 

Money furnished to a vessel is not a lien, 
unless furnished to pay claims which would 
themselves be liens. — The Home, Case No. 6,- 
657. 

A maritime lien, exists for moneys advanced 
to purchase or pay for necessary supplies when- 
ever it would exist for the necessaries them- 
selves. — The Union Express, Case No. 14,364. 

An insurance company which has paid its quo- 
ta for a salvage service, and made advances for 
the necessary repairs to the owners, who were 
without means or credit, have a lien to the ex- 
tent of the repairs.— Collins v. The Fort Wayne, 
Case No. 3,012. 

A lien arises for advances made upon the 
credit of a foreign vessel for necessary repairs 
and supplies where the money is actually em- 
ployed for that purpose.- The J. F. Spencer, 
Case No. 7,316. 

Money loaned in a case of actual necessity 
in a foreign port gives rise to a lien, though the 
master in fact applied a portion of it to pay 
claims which constituted no lien. — Southern 
Bank v. The Alexander McNeil, Case No. 13,- 
186. 

A lien arises for advances made on the credit 
of the vessel to supply her with necessaries, 
though the master squanders the money. — Unit- 
ed Hvdraulic Cotton-Press Co. v. The Alexan- 
der McNeil, Case No. 14,404. 

A person lending money to be used for repairs 
and supplies stands in the same position as a 
material man.— Davis v. Child, Case No. 3,628. 

A vessel owned in Philadelphia is subject to 
a lien for advances made in New York, on her 
credit, for the payment of necessary port dis- 
bursements and for repairs. — ^Dearborn v. The 
Union, Case No. 3,714. 

A maritime lien arises on a loan of money 
to the master in a foreign port to pay overdue 
seamen's wages. — Southern Bank v. The Alex- 
ander McNeil, Case No. 13,186. 

A lien arises for advances made in good faith 
to enable the master of a foreign vessel to pay 
customhouse charges and the wages of his crew. 
—The Tangier, Case No. 13,744. 

A lien arises for advances to release a boat 
belonging in another state from the possession 
of the marshal. — Janney v. The Belle Lee, Case 
No. 7,211; The J. R. Hoyle, Id. 7,557. 

But not to save the vessel from a threatened 
seizure. — Janney v. The Belle Lee, Case No. 7,- 
21L 

Advances to release a vessel from a common- 
law attachment in a foreign port, are not a lien 
on the vessel. — The A. R. Dunlap, Case No. 513. 

A part owner agreed to pay petitioner for sup- 
plies, to permit the vessel to leave a foreign port, 
and subsequently, to prevent an attachment in 
another port, agreed to consign the vessel to 
him. Held, in the circumstances, the court 
would allow a lien on the proceeds of sale on a 
libel by others. — ^Delano v. The J. Walls, Jr., 
Case No. 3,752. 

There is no lien, under the maritime law, for 
advances for the purchase of a vessel sold by 
her master in a foreign port. — The Sarah Har- 
ris, Case No. 12,346. 

There is no lien on a vessel for advances made 
on a draft drawn by the agent for underwrit- 
ers for her repairs while in the hands of the 



underwriters, to whom she was abandoned.-— The 
Sea Flower, Case No. 12,577. 

Mere advances of money to the owner of a 
vessel do not create a lien on her in favor of 
the lender, in the absence of any agreement for 
a lien upon the vessel, though the money be ap- 
plied to the payment of liens upon the vessel. — 
The William A. Harris, Case No. 17,686. 

Commissions on advances made on the credit 
of a vessel in a foreign port for necessary sup- 
plies and repairs, when agreed on or shown to 
be customary in the trade, are proper items of 
allowance.— The Sarah Harris, Case No. 12,340. 

See, also, post, § 23. 

§ 9. Insurance premiums. 

No lien arises under the maritime law for the 
premium for insurance of the vessel. — Mutual 
Fire Ins. Co. v. The S. G. Andrews. Case No. 
9,978; The John T. Moore, Id. 7,430. CON- 
TRA, see The Illinois, Case No. 7,005; The 
Dolphin, Id. 3,973. 

§10. Credit of vessel. 

A vessel is not chargeable with supplies in a 
foreign port unless furnished on her credit and 
an apparent necessity existed therefor. — ^Boyce 
V. The Patapsco, Case No. 1,744. 

Where the credit for supplies was not in fact 
given to the vessel, there is no lien enforceable 
in admiralty therefor. — ^The Transit, Case No. 
14,139. 

An agreement to do the work on the personal 
credit of an agent of the vessel would be suffi- 
cient to defeat the claim of the material-man 
against the vessel. — ^The Washington Irving, 
Case No. 17,244. 

There is no lien where the materials were 
furnished to a vessel upon the credit of the 
owner. — Gardner v. The Rosedale, Case No. 5,- 
235. 

That the master and owners are personally 
liable for supplies furnished does not destroy the 
lien. A party may trust to the credit of the 
ship, master, and owner. — ^The Nestor, Case No. 
10,126. 

Necessary repairs furnished to a master in a 
foreign port on credit of the vessel give a lien. — 
The St. Lawrence, Case No. 12,234; Kelly v. 
The Pittsburgh, Id. 7,674. 

A maritime lien exists for supplies furnished 
to a vessel in a foreign port, which were neces- 
sary and were furnished on the credit of the 
vessel, unless the necessity for such credit be 
disproved by proper evidence. — The Native, Case 
No. 10,054. 

An express pledge of the vessel is not neces- 
sary to create a lien where necessary advances 
in a foreign port are actually made on the credit 
of the vessel. — ^The Emily B. Souder, Cases Nos. 
4,454, 4,456. 

To sustain a lien for supplies, a maritime ne- 
cessity for credit upon the vessel must be shown. 
—The Lady Franklin, Case No. 7,982; The 
Lulu, Id. 8,604; The James Guy, Id. 7,195, 7,- 
196; The Neversink, Id. 10,133. 

By the general maritime law, the presence of 
the owner does not preclude giving credit to the 
vessel.— The George T. Kemp, Case No. 5,341. 

A maritime lien exists for necessaries furnish- 
ed upon request of the owner when shown af- 
firmatively that they were furnished on the 
credit of the vessel. — The Union Express, Case 
No. 14,364. 

Supplies furnished and charged to a vessel fee- 
longing to a nonresident insolvent owner, who 
was personally present, held a lien upon the ves- 
sel. — The James Guy, Case No. 7,195. 

It is a question of fact whether credit is given 
to a vessel or her owners. The equitable own- 
ership does not always determine the question 
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of credit.— The George T. Kemp, Case No. 5,- 
341. 

A master may hypothecate his vessel for nec- 
essaries ia a foreign port, unless he has at his 
command funds or credit of his owner.— The 
Gustavia, Case No. 5,876. 

A purchaser of supplies necessary to a foreign 
vessel can assert no lien therefor, unless he 
prove that they could not have been obtained 
without such lien upon the credit of the owner. — 
The Sarah Starr, Case No. 12,354. 

The fact that th& vessel is in a foreign port 
is prima facie evidence of a necessity for the 
credit of the vessel.— The Eclipse, Case No. 4,- 
268. 

Where there is neither a real nor an apparent 
necessity for pledging the credit of a vessel in 
a foreign port, a material man who has not 
been misled, and has made no inquiry, has no 
lien for materials furnished,— The Eledona, Case 
No. 4,340. 

Want of credit in the owners of a vessel, in 
the ease of supplies furnished, is shown by^proof 
of an attachment and a mortgage of the vessel 
to release it.— The A. R. Dunlap, Case No. 513. 

A lien arises, without an express agreement 
therefor, where a chain and anchor are fur- 
nished by another vessel in a foreign port, in 
which the owner's credit is not good. — The Sea 
Lark, Case No. 12,579. 

Repairs and materials furnished in a foreign 
port do not create a lien where the owners have 
ample credit and actual funds in the port, of 
which the creditor has implied notice. — Suther- 
land V. The Lady Maunsel, Case No. 13,642. 

The fact that a vessel which is repaired or sup- 
plied is not in her home port, in the absence of 
other circumstances, makes a case of apparent 
necessity for the credit of the vessel.^The 
Washington Irving, Case No. 17,244. 

This apparent necessity may be dispelled by 
proof of other circumstances showing that the 
necessity for the credit did not exist, and did 
not appear to the material man to exist, at the 
time of his employment.— The Washington Irv- 
ing, Case No. 17,244. 

An admission in the pleadings that the vessel 
was in a foreign port is an admission of an ap- 
parent necessity for the credit of a vessel for 
alleged supplies furnished, though the answer 
avers that the owner was in good credit in such 
port— The Washington Irving, Case No. 17,245. 

A chartered vessel is liable for necessary sup- 
plies furnished in a port in which she herself, 
her charterer, and her owners are all strangers. 
—Harney v. The Sydney L. Wright, Case No. 
6,082a. 

A lien arises where the master is also one of 
the diarterers, and consequently without author- 
ity to bind the owners, where he has no funds 
or credit belonging to himself or the vessel.— 
Ross V. The Neversink, Case No. 12,079. 

Necessary coal furnished a steamer in a port 
foreign to the residence of her charterers, who 
were owners pro hac vice, on the order of the 
master, who had no funds, lield to create a lien. 
—The Neversink, Case No. 10,133. 

Supplies furnished on the order of the master, 
to a vessel running on regular trips upon the 
Great Lakes, give no lien, though charged di- 
rectlv to the vessel.— The Lady Franklin, Case 
No. 7,982. 

Coal delivered to a foreign vessel on agree- 
ment with, and. credit of, her charterers, is not 
furnished on the credit of the ship. — Consoli- 
dated Goal Co. V. The Secret, Case No. 3,12Sa. 

Where materials for repairs are purchased by 
the agent of the owner q£ the vessel, residing at 
the place where the repairs are made, in his own 
name, and his personal undertaking given there- 



for, there is no Hen on the vessel, unless it is 
specially given,— Phelps v. The Camilla, Case 
No. 11,073. 

No lien arises for repairs to a vessel made on 
land where the owners were represented on the 
spot by a consignee who has funds. — ^Pritchard 
V. The Lady Horatia, Case No. 11,438. 

The fact that the material man gave credit 
to the vessel, where nothing was said between 
the parties as to the credit, and the owner sup- 
posed that credit was given to him, will not cre- 
ate a lien.— The Regulator, Case No. 11,665. 

A maritime lien does not arise for repairs 
made in a foreign port by persons who lived, 
in the same place with the owner, and dealt 
with him personally, keeping a running account 
with him.— Roosevelt v. The C, H, Frost, Case 
No. 12,033. 

Advances made in a foreign port for repairs 
and supplies to a vessel, at the request of pur- 
chasers from the master, lidd made on the 
credit of the vessel. — ^The Sarah Harris, Case 
No. 12,346. 

§ II. Presujnption o£ credit to vessel. 

Advances made to pay for supplies to a ves- 
sel in a foreign port, where neither master nor 
owners are known to have credit, are presumed 
to be made on the credit of the vessel. — ^The 
Emily B. Souder, Cases Nos. 4,454, 4,456, 4,- 
457. 

Supplies sold to a master in a foreign port 
are presumed to be sold on the credit of the 
vessel.— The St. Joseph, Case No. 12,229; The 
Metropolis, Id. 9,50^; The Prospect, Id. 11,443. 

Supplies to a vessel represented and under- 
stood to belong to owners residing in another 
state are presumed to be furnished on her cred- 
it until the contrary is shown. — ^McAllister v. 
The Sam Kirkman, Case No. 8,658. 

Advances made in foreign port to master to 
relieve vessel in straitened circumstances pre- 
sumed to be on credit of vessel.— The Acme, 
Case No. 28. 

The burden is on libelant to show that ma- 
terials furnished at the request of the master 
and former owner, at the place of the latter's 
residence, were furnished on the credit of the 
vessel.— Jones v. The Ratler, Case No. 7j490. 

Every person who furnishes supplies or re- 
pairs to a foreign vessel is, by the maritime 
law, considered as contracting with the vessel 
herself, as a principal debtor, as well as with 
the master and owners.— The H. B. Foster, 
Case No. 6,291. 

The presumption of the necessity for the 
credit of the vessel for repairs ordered by the 
master is not repelled by proof that the owner 
was in good credit.- The Plymouth Rock, Case 
No. 11,236. 

A ship chandler who charges directly to the 
vessel necessary supplies ordered in a foreign 
port, by the owner, not present at the time, 
without any special arrangement for payment, 
has a lien therefor.— The Eclipse, Case No. 4,- 
268. 

No implied lien is created by the general 
maritime law where the owner himself is pres- 
ent, and makes the contract.. — Sarchet v. The 
General Isaac Davis, Case No. 12,357. 

A maritime lien is not implied for necessary 
supplies furnished a vessel in a foreign port 
by the direction of a managing owner there 
present superintending her affairs and ordering 
the supplies. — ^The Regulator, Case No. 11,665. 

§ 12. Evidence o£ credit to vessel. 

That a bill for supplies is made out against 
the vessel by name and her owners is evidence 
that credit was given to the vessel, and that 
the personal responsibility was not exclusively 
relied on.— The Mary Bell, Case No. 9,199. 
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A duebill given by the master in the name 
of the owner, reciting that the repairs were 
necessary, and that the advances therefor were 
on the credit of the sMp, is conclusive on the 
owners unless impeached for fraud.— Collins v. 
The Fort Wayne, Case No. 3,012. 

Mere proof that sails were furnished by writ- 
ten order of master, with directions to charge 
them to the vessel and her owners, is not suf- 
ficient to establish lien for supplies. — ^Beach v. 
The Native, Case No. 1,152a. 

§ 13. IKepairs and supplies iu Hojue port. 

No lien arises under the max-itime law for 
materials or supplies furnished to or work done 
on a vessel in her home port. — ^Woodruff v. The 
Levi Dearborn, Case No. 17,987; The JIary 
Bell, Id, 9.199; Hill v. The Golden Gate, Id. 6,- 
491; McAllister v. The Sam Kirkmau, Id. 8,- 
658; Shrewsbury v. The Two Friends, Id. 12,- 
819. 

A lien of workmen and material men on a 
vessel, in a port to which she belongs, depends 
entirely on the provisions of the local law. — 
Harper v. New Brig, Case No. 6,090; The Hi- 
larity, Id. 6,480; Thomas v. The Kosciusko, 
Id. 13,901. 

The fact that the material men reside in an- 
other state, and the materials are procured 
there, is not material. — Graham v. The Bs- 
eoriaza, Case No. 5,666: The Eliza Jane, Id. 
4,363; Thomas v. The Kosciusko, Id. 13,901. 

A shipping agent has no lien for expenses of 
fitting out and notarial fees at the home port. 
— Seaver v. The Thales, Case No. 12,594. 

Where a vessel, while undergoing repairs in 
a foreign port, is sold to her master, who re- 
sides in such port, held, that a lien arose for 
such repairs under the general admiralty laws. 
—Wilson V. The Jewess, Case No. 17,812. 

Supplies sold in New York on the credit of a 
vessel hailing from a British port, carrying the 
British flag, and intending to proceed to a for- 
eign port to be sold as a British vessel, create 
a maritime lien, although it appear her owner 
resided in New York. — ^The Walkyrien, Case 
No. 17,091. 

The presumption and knowledge of the home 
port is strengthened by the fact tJiat the name 
is conspicuouslj" painted on the vessel's stern, 
and a lien for supplies will not be allowed un- 
less it appear that the claimant was deceived 
by fraudulent or imfair means. — Dudley v. 
The Superior, Case No. 4,115. 

Under Admiralty Rule 12. as amended in 
1872, ships, whether domestic or foreign, are 
liable for repairs, etc., furnished at express or 
implied request of the owner or master, wheth- 
er in the home port or not. — The Augusta, 
Case No. 647. 

§ 14b. "Wliat is tlie "home" port. 

In the case of a vessel built at one place for 
parties resident in another, the former place 
35 her home port until after her delivery and 
her first voyage. — Scott v. The Plymouth, Case 
No. 12,544. 

The place at which the ship's husband spends 
two-thirds of his time, and transacts his busi- 
ness, is the proper place for enrolling and 
licensing the vessel, though he has a legal 
domicile in another district. — ^The St. Law- 
rence, Case No. 12,234. 

The home port of a vessel is the place where 
the law requires her to be registered, not nec- 
essarily the place where she was built. — Parm- 
lee Y. The Charles Mears, Case No. 10,766. 

The place of enrollment in the state in which 
the managing owner resides is the home port 
of the vessel, although a majority of the own- 
ers reside in another state. — Collins v. The 
Fort Wayne, Case No. 3,012. 



The residence of the owner is the home port, 
though the vessel is enrolled elsewhere. The 
place of enrollment is only prima facie the home 
port.— The Mary Bell. Case No. 9,199; McAl- 
lister V. The Sam Kirkman, Id. 8,658; The 
Alice Tainter, Id. 194. 195; The Plymouth 
Rock, Id. 11,237. CONTRA, see Pickell v. 
The Loper, Case No. 11,119. 

The enrollment of a vessel under Act Dee. 
31, 1792, is prima facie evidence of the home 
port, and will be held conclusive unless con- 
tradicted by clear evidence of the notorious 
residence of the owners at another place. — 
Dudley v. The Superior, Case No. 4,115. 

§15. Foreign and domestic vessels. 

A lien enforceable in admiralty arises for re- 
pairs and supplies to a vessel in the port of a 
state to which she does not belong. — Davis v. 
Child, Case No. 3,628; Same v. New Brig, Id. 
3,643; Dudley v. The Superior, Id. 4,115. 

No lien arises under the maritime iaw for 
supplies or repairs furnished a vessel in the 
state in which she is owned. — Hendrickson v. 
the Gesner, Case No. 6,356; The Albany, Id. 
131; The Circassian, Id. 2,720a; Davis v. 
Child, Id. 3,628; Same v. New Brig, Id. 3,e43; 
Dudley v. The Superior, Id. 4,115; Raymond 
V. The Ellen Stewart. Id. 11,594; Read v. 
Hull of a New Brig, Id. 11,609. 

Material men have a lien for repairs under 
the admiralty law only in the case of foreign 
ships, or ships belonging to other states. — Zane 
V. The President, Case No. 18,201; The Calis- 
to. Id. 2,316. 

Supplies furnished in Maine by a material 
man in New York to a vessel belonging iu New 
York are foreign supplies, and give rise to a 
privilege. — The Sarah J. Weed, Case No. 12.- 
350. 

The foreign or domestic character of a ves- 
sel is determined by the residence of her own- 
ers, and not her port of enrollment. — Hill v. 
The Golden Gate, Cases Nos. 6,491, 6,492; 
The Albany. Id. 131; Thomas v. The Kosci- 
usko, Id. 13,901. 

A ship whose legal owner is foreign, and 
whose flag is foreign, is a foreign ship, so far 
as material men are concerned, though the equi- 
table owner lives in the state. — The George T. 
Kemp, Case No. 5,341. 

Such a ship is not within the Massachiisetts 
statute, requiring a record to be made of claims 
for supplies and repairs to vessels. — The 
George T. Kemp, Case No. 5,341. 

When the owners of a boat reside at differ- 
ent ports, the vessel is to be considered a do- 
mestic vessel at the port where she is enrolled. 
— Dudley v. The Superior, Case No. 4,115. 

Where the equitable owner lives in the port 
where the work is done, and the dealings are 
with him as owner, the ship is domestic so far 
as liens are concerned, though the legal title 
be in a foreigner. — The Island City, Case No. 
7,109. 

A vessel in the hands of mortgagees, who 
were in fact the real owners, is not a foreign 
vessel in the port of their residence, as to one 
advancing money with Itnowledge of the facts. 
—The Guisborough, Case No. 5,864. 

The ports of the different states are foreign 
to each other, within the meaning of the admi- 
ralty law in relation to liens.— Woodruff v. The 
Levi Dearborne, Case No. 17,988; Churchill v. 
The British America, Id. 2,715; The Calisto, 
Id. 2,316. 

A port of another state from that in which 
the vessel is enrolled and registered is, in the 
absence of special facts,->a foreign port in respect 
to the creation of maritime liens. — ^The Lulu,. 
Case No. 8,604. 
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Jersey City is foreign to New York City m the 
sense of the law governing supplies to ships.— 
The Sarah 0". Weed, Case No. 12,3o0; Thomas 
V. The Kosciusko, Id. 13,901. 

Baltimore and Alexandria are not foreign to 
each other, ' within the rule in relation to the 
maritime lien for supplies and repairs in foreign 
ports.— Levering v. Bank of Columbia, Cases 
Nos. 8,286, 8,28T. 

A vesseh registered in New York was bought 
jointlv bv a resident of Washington, D. C, and 
of Fair Haven. Conn., for iise on the Potomac 
river, and was repaired and supplied in Fair 
Haven on the credit of the vessel. Held, that 
there was a lien as for repairs and supplies in a 
foreign port.— Baldwin v. The E. Morris, Case 
No. 799. 

A lien for supplies furnished in one port to a 
vessel belongiag to another port, both before 
and after the purchase of a share in her by a 
resident of the former port, and h&r enrollment 
there, Jield enforceable as to the supphes pur- 
chased before the new enrollment, but not sub- 
sequently, the latter lien having been devested 
by making subsequent voyages.— Tree v. The 
Indiana, Case No. 14,165. 

A ship chandler in one state, in which the pur- 
chaser of a ves-sel resided, who furnishes mate- 
rials to her builders in another, without knowl- 
edge of anv interest or possession of the pur- 
chaser, where the title had not passed out of 
the builders, may have a lien.— The Sarah Starr, 
Case No. 12,354. 

A lien arises for repairs and supplies furnished 
a vessel at a port other than that in which her 
legal owners reside, at the request of one, to 
whom tbev had agreed in writing to transfer 
the title, where the purchaser subseauently as- 
signed the contract to a resident of the port, who 
completed the contract.— The Susan G. Owens, 
Case No. 13,634. 

A collector's office, where bills of sale are mat- 
ters of record, is the only place where persons 
dealing with the vessel may be presumed to 
search for information in regard to the title. — 
iloAllister v. The. Sam Kirkman, Case No. 8,- 
658. 

But persons apprised of the real nature of 
such transfers, or fairly chargeable with knowl- 
edge thereof, can claim no benefit therefrom. — 
McAllister v. The Sam Kirkman, Case No. 8,- 
658. 

Persons {dving credit in good faith to a steam- 
boat, as a foreign boat, for supplies and repairs, 
are not affected by the fact that she was made 
to appear a foreign boat by fraudulent convey- 
ances.— McAllister V. The Sam Kirkman, Case 
No. 8,658. 

Charterers navigating - and having exclusive 
control of the vessel are to be deemed the own- 
ers pro hac vice.— Hill v. The Golden Gate, 
Cases Nos. 6,491, 6,492. 

§ 16. Notices and special contracts af- 
fecting liens. 

Parties may stipulate for a lien for necessa- 
ries, though, no such lien is implied by the law 
of the place where such necessaries are fur- 
nished.— The Union Express, Case No. 14,364. 

Ship carpenters employed by a contractor have 
a Hen. imless there is" express or implied notice 
that they must look only to the contractor.— The 
Augusta', Case No. 647. 

Bv the maritime law, one selling materials to 
a m'edianic whom he knows to bave contracted 
to make repairs for a stipulated sum, and to 
whom he gives credit, has no lien. — Smith v. 
Eastern Railroad, Case No. 13,039. 

The owner of a ship yard who places a mast 
in a vessel on the order of one who contracted 
with the master to furnish the same for an 
agreed price, and who was paid therefor when 



the work was done, has no lien on the vessel 
therefor.— The Uledona, Case No. 4,341. 

No lien arises against a vessel, built under a 
contract with a shipwright, for materials and 
labors of third persons which entered into its 
construction, where the full contract price has 
been paid aecordins to the contract,- Leslie v. 
Glass, Case No. 8,275. 

A person contracting with the owner to float a 
vessel driven upon a beach is not the agent of 
the owner, so as to give laborers and material 
men a lien on the vessel.— The Whitaker, Case 
No. 17,524. 

The notice from the owner that supplies fur- 
nished the vessel in her home port must be ex- 
clusively on the personal credit of the master 
who runs her on shares will prevent a lien for 
supplies furnished at the master's request.— 
The Columbus, Case No. 3,044. 

A person who furnishes provisions to a vessel 
not in her home port may have a lien therefor, 
although he knows that the master has taken 
her on shares, and is to victual and man her.— 
The Monsoon, Case No. 9,716. 

Where the owners inform persons who furnish 
supplies at the request of a charterer that the 
ship would not be responsible, they cannot ac- 
quire a lien therefor.— Swift v. The Albus, Case 
No. 13,694. 

Where a charterer becomes owner of a vpssel 
for a voyage, his agent can bind the vessel for 
coal supplied in a foreign port, though the per- 
son furnishing the coal knew the charterer was 
bound to furnish it for the voyage.— The City of 
New York, Case No. 2,758. 

An agreement by a charterer to pay all ex- 
penses is not an agreement to pay them in cash, 
and is not inconsistent with power in him to 
create a lien for supplies.— The Lucia B. Ives, 
Case No. 8,590. 

An agent employed by the charterer of a ship 
to procure freight, having notice from the own- 
er that he must rely on the personal credit of 
the charterer, has no lien on the ship for his 
services.— Kobinson v. The Medora, Case No. 
11,959a. 

(B) UNDER STATE LAWS. 

§ 17. Validity and effect of state laws 
in sreneral. 
Acts Ohio Feb. 26, 1840, and Feb. 24. 1848, 
do not create a lien, but only ajffiord a remedy.— 
Wick V. The Samuel Strong, Case No. 17,607. 

A state may create liens for materials and 
supplies furnished a vessel in her home port 
where not amounting to a regulation of com- 
merce, and may enact reasonable regulations for 
their enforcement.— The Edith, Case No. 4,282. 

Maritime liens cannot be created by state stat- 
ute.— Moir V. The Dubuque, Case No. 9,696. 

The remedy by proceedings in ram against ves- 
sels given by Laws Mich. 1864, p. 107, is an ex- 
ercise of admiralty jurisdiction, and the act and 
the liens given thereunder are void. — iloir v. 
The Dubuque, Case No. 9,696. 

The lien on a vessel arising in her home port 
is regulated exclusively by the local law.— Nail 
V. The Illinois, Case No. 10,005. 

It seems that a state legislature, by declaring 
a claim to be a lien, cannot override a mortgage 
duly recorded under the federal statutes.— The 
Skylark, Case No, 12,928. 

The statute of Maine coilferred on mechanics 
and material men such a lien on domestic ves- 
sels as the general admiralty law had previously 
allowed to them on foreign vessels. — The Young 
Mechanic, Case No. 18,180. 

Gen. St. Mass. c. 151, giving liens on ves- 
sels for repairs, is valid so far, at least, as it 
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applies to refitting and renewing doniestie ves- 
sels to adapt them to a new business. — The 
Island City, Case No. 7,109. 

The lien given by Code Tenn. § 1991, attaches 
to all contracts for supplies, whether credit was 
given to the vessel or owner, and continues for 
90 days.— The Illinois, Case No. 7,005. 

New York statute giving a lien for repairs and 
supplies to vessels is valid in regard to domestic 
vessels, but does not apply to foreign vessels. — 
The Chusan, Case No. 2,717. 

The eases on the subject of liens for repairs 
and supplies in the home port of a vessel given 
by the local law, and their enforcement in ad- 
miralty, reviewed and discussed. — The Edith, 
Case No. 4,283. 

See, also, post, § 28. 

§ 18, "Vessels to xvliich. liens attacli. 

A steamboat employed upon a ferry between 
New York and Ft. Lee is a ship or vessel sub- 
ject to a lien under the New York law. — The 
Joseph E. Coffee, Case No. 7,536. 

§ 19. Otvnersliip and possession. 

2 Rev. St. N. Y. p. 423, § 1, giving a lien for 
materials or work furnished when contracted 
for by the master, owner, agent, or consignee, 
does not apply in the case of materials furnished 
to one who builds the vessel under the supervi- 
sion and direction of the owner. — Udell v. The 
Ohio, Case No. 14,322. 

Act Mass. 1848, c. 290, does not give a lien 
for materials sold to one contracting with the 
owner of a vessel to make repairs, where the 
vendor has notice of such contract. — Smith v. 
Eastern Railroad, Case No. 13,039. 

The purpose of this statute was to create liens 
on domestic vessels for repairs, supplies, etc., 
to the same extent as the lien given by the 
maritime law on foreign vessels. — Smith v. East- 
ern Railroad, Case No. 13,039. 

A vessel delivered to persons who contracted 
to piirchase hei, for the purpose of repairs, 
though it was agreed that the same should not 
be a lien on he.*, Jwld subject to a lien in favor 
of the material man without notice, as against 
the owner who retook possession. Act N. Y. 
April 24, 1862, § 1. Case No. 7,340 reversed. 
—The John Farron, Case No. 7,341. 

§ 20. For xrliat services lien allo-ro-ed in 
general. 

Act Me. Feb. 19, 1839, giving a lien for labor 
and materials furnished under a "written or 
parol agreement," includes all parol agreements, 
whether expressed or implied. — Read v. Hull of 
a New Brig, Case No. 11,609. 

Such statute does not give a lien for services 
performed under a hiring at monthly wages for 
any kind of labor required upon various ves- 
sels. — Read v. Hull of a New Brig, Case No. 
11,609. 

A trench excavated in front of the launching 
ways of a ship for the purpose of deepening the 
water is not labor performed in launching the 
vessel, within Act Mass. 1855, e. 231, giving a 
lien on vessels for such labor. — ^\^''oolly v. The 
Peruvian, Case No. 18,031. 

A lien arises for services rendered in taking 
care of a ship in port under the New York stat- 
ute, where they amount to ?50, enforceable in 
admiralty.— The Harriet, Case No. 6,097; The 
Harvest, Id. 6,175. 

St. Mass. 1848, c. 290, gives a lien for altera- 
tions of vessels. — The Perax, Case No. 4,737. 

§ 21. Constrnction of vessel. 

Act Mass. 1848, c. 290, § 1, gives lien for ma- 
terials actually used in construction of vessel. — 
The Antarctic, Case No. 479. 

The lien under Rev. St. Me. e. 125, § 35, does 
not cover a claim for insurance on a cargo of 



tunber used in the construction.- The Kear- 
sarge, Case No. 7,634. 

A lien arises for materials obtained on the 
credit of a vessel, and used in her construction, 
under 3 Rev. St N. Y. c. 8, tit. 8, § 1, whether 
the builder obtained them in his character of 
owner or builder.— Concklin v. The Sylvan 
Shore, Case No. 3,090. 

The builder of a vessel, who furnishes mate- 
rials, and is to be paid in installments, is a ven- 
dor, and has no lien, either under the maritime 
law, or under Act N. Y. March 29, lS.i5, giv- 
ing a lien for work or materials "furnished." — 
Harbeck v. The Francis A. Palmer, Case No. 
6,045a. 

See, further, "Admiralty," § 20; ante, § 4. 

§ 22. For wi.at snnplies lien given. 

Lien arises under 2 Rev. St. N. Y. 493, for 
fuel furnished boat for purposes of navigation. 
—The Alida, Case No. 200. 

Under the Maryland statute, there is a lien, 
enforceable in the federal courts, for material 
and labor used in repairing sails and tackle, but 
not for groceries.— Milbourne v. The Daniel Au- 
gusta, Case No. 9,540. 

§ 23. Advances of money. 

Money advanced for custom-house fees and 
to procure a bond, or for commissions, gives rise 
to no lien under the New York statute of April 
24, 1862, as these are not "necessaries."— The 
Lucia B. Ives, Case No. 8,590, 

See, also, ante, § 8. 

% 24r. Amonnt. 

To give a lien under 2 Rev. St. N. Y. p. 493. 
§ 1, it is not necessary that each item should 
amount to $50, but only that the whole account 
should aggregate that sum.- The St. Mary, Case 
No. 12,242. 

A debt of less than $50, which, by the ac- 
cumulation of interest, exceeds such sum, does 
not create a lien under 2 Rev. St. N. Y. 493. 
which gives a lien for a debt amounting to $50 
or upward.— The Stephen Allen, Case No. 13.- 
361. 

§ 25. Appropriation of laltor or mate- 
rials to vessel. 

The seller has no lien for materials sold gen- 
erally to a shipbuilder on credit without refer- 
ence to any particular vessel. — ^The Abbj- Whit- 
man, Case No. 15. 

The party claiming a lien on a vessel for ma- 
terials must show that the contract under which 
they were furnished had reference to some par- 
ticular vessel, in the construction or^ repair 
whereof such materials were to be used. — The 
Young Sam, Case No. 18,186. 

Rev. St. Me. e. 125, § 35, does not give a lien 
on one vessel for materials furnished for it and 
for another one, but only for what was used 
in the vessel proceeded against. — ^The Kiersage, 
Case No. 7,762. 

A laborer hired generally to work in building 
or repairing a vessel has no lien under Act Me. 
Feb. 19, 1834, c. 626.— The Calisto, Case No. 
2,316. 

There must be an appropriation, express or im- 
plied, to the vessel, of the labor or materials, 
at the time of the contract or of its execution, to 
give a lien under Rev. St. Me. e. 125, § 35. — 
Sewall V. Hull of a New Ship, Case No. 12,- 
682. 

The lien given by Rev. St. Me. c. 125, § 35, 
does not cover charges for tools or other articles 
used by the workmen in doing the work, but 
only for materials which make part of the ves- 
sel. — ^The Kearsarge, Case No. 7,634. 

For materials furnished generally for two ves- 
sels, building at the same time, the material 
man has a lien on both vessels, and may enforce 
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it against either. Rev, St. Me. c. 123, § 35.— 
The Kearsarge, Case No. 7,634. 

Lumber sold to a shipbuilder, who has several 
vessels on the stocks, but not for use in any 
particular one of them, gives rise to no lien 
against one, in which part of it is used.— Drew 
V. Hull of a New Ship, Case No. 4,078. 

The debt' to create a lien under Laws N. Y, 
1855, c. 10, must he created at the port where 
the vessel lies.— Brown v. The Alida, Case No. 
1,989. 

Such debt cannot be created by agreement or 
stipulation, but must be for services or supplies 
for the benefit of the vessel.— Brown v. The 
Alida, Case No. 1,989. 

Credit must be given to the vessel to entitle 
a material man to a lien under the New York 
statute for materials or labor used in her con- 
struction.— Van Pelt V. The Ohio, Case No. 16,- 
870a. 

§ 26. Proceediiigs to perfect Hen. 

The lien for work done in the construction of 
a vessel, given by the local law, is lost by a 
failure to comply with its provision for enforee- 
ment.— Heppard v. The General Cadwalader and 
The Major Ringgold, Case No. 6,390. 

Claims for repairs and supplies to a vessel 
in her home port are a lien under the Louisiana 
law onlv when properly recorded. — ^The John T. 
Moore, Case No. 7,430. 

A material man has no lien on a vessel built 
under a contract which names the parties for 
whom to be built as owners, after the builders 
are paid in full, and the vessel launched. 2 Rev. 
St. N. Y. p. 423, § 1.— Udell v. The Ohio, Case 
No. 14,321a. 

The certificate for a lien under Laws Mass. 
1855, e. 231, musfcontain the given as well as 
the surname of the lien claimant— Oove v. The 
Bold Runner, Case No. 5,644. 

Under Act N. Y. 1850, a lien does not arise 
unless lien specifications are filed within 10 days 
after the vessel leaves the port where the debt 
was contracted.- Elmore v. The Alida, Case No. 
4,419. 

Under Act N. Y. 1855, a lien does not arise 
unless lien specifications are filed vrithin 10 
days after the return of the vessel to the port 
where the debt was contracted.— Elmore v. The 
Alida, Case No. 4,419. 

The lien for supplies under 2 Rev. St. N. Y. 
493 dates from time when furnished, and not 
from date of contract.— The Alida, Case No. 200. 

In the case of daily supplies to a boat, the 
lien specification must be filed within 10 days of 
each delivery, under the New York statute. — 
Spencer v. The Alida, Case No. 13,231. 

The lien for services of a blacksmith whom the 
engineer of a domestic vessel had promised to 
employ to make all lie repairs during the season 
is separate as to each distinct job, when the same 
is completed, under 2 Rev. SL N. Y. p. 405, § 2. 
—The Alida, Case No. 199. 

Under the New York law, it is not necessary 
to file a specification of lien, where the vessel 
has not left the state before seizure, under pro- 
cess to enforce it.— The Henry Trowbridge, Case 
No. 6,379. 
See, also, post, § 42 

H. CREATION, OPERATION, AND EF- 
TECT IN GENERA!,. 

Operation and effect in bankruptcy, see "Bank- 
ruptcy," § 250. 

§ 27. Creation in general. 

No court can by rule create maritime liens or 
change the order of existing liens.— Baldwin v. 
The Bradish Johnson, Case No. 798. 



Want *of jurisdiction to enforce a lien in a 
particular -locality is not fatal to its existence. — 
The Boston, Case No. 1,669. 

§28. Effect of local legislation in gen- 
eral. 

When supjDlies have been furnished in a for- 
eign port or in a state other than that to which 
the vessel belongs, the Hens are admiralty liens, 
and they cannot be affected in any way by state 
enactments.— Carroll v. The Leathers, Case No. 
2,455; The Active. Id. 34; Baldwin v. The 
Bradish Johnson, Id, 798; The Chusan, Id. 2,- 
716, 2,717; Harris v. The Henrietta, Id. 6,121. 

State legislation providing for the enforcement 
of maritime contracts by attachment of the 
vessel, not being a common-law remedy, is ' un- 
constitutional.- The Edith, Cases Nos. 4,282, 
4,283. 

See, also, ante, § 17. 

§ 29. Foreign laxvs. 

The power of the master to contract for nec- 
essary supplies for which a lien arises under the 
maritime law is not controlled by the law of 
the flag.— Hatton v. The Melita, Case No. 6,- 
218. 

The lex loci contractus is observed in granting 

or refusing the remedy where a lien is claimed 

for labor and materials furnished to a vessel in 

a port of another countiy.— The Infanta, Case 

; No. 7,030. 

The question of a lien on a British vessel 
which puts into a Danish port in distress for ad- 
vances to make repairs must he determined by 
the law of G-reat Britain.— The Woodland, Case 
No. 17,977. 

By the law of Great Britain, the master has 
no right, even in a foreign port, to pledge his 
vessel for necessaries, or create a lien thereon 
by any other form of hypothecation than a 
formal bottomry bond.— The Woodland, Case 
No. 17,977. 

3 & 4 Vict, relates to liens for supplies fur- 
nished foreign vessels, and is declaratory of the 
maritime law.^The Champion, Case No. 2,583. 

By the law of England, no lien existed for 
supplies furnished domestic vessel before 3 & 4 
VJct.— The Champion, Case No. 2,583. 

§ 30. Riglit of part owners, agents, etc., 
to lien. 

A part owner, though ship's husband, has no 
.lien upon the share of his co-owner for ad- 
vances and disbursements. Case No. 8,086 re- 
versed.— The Larch, Case No. 8,085. 

A part owner and general agent and superin- 
tendent of a line of boats has no lien for ma- 
terials, but must be regarded as having given 
credit to the company.— The St. Joseph, Case 
No. 12,229. 

A part owner, who furnishes material and 
labor for making repairs, is entitled to a mari- 
time lien therefor, which will be superior to the 
rights of a mortgagee under a mortgage given 
by the other part owner upon his interest in 
the vessel.— Pettit v. The Cha^. Hemje, Case 
No, 11,047a. 

A person who makes a parol contract for the 
purchase of a share in a vessel, and receives, 
jointly with the other owners, possession of the 
vessel, cannot acquire a lien for maritime serv- 
ices.— Dowling V. The Reliance, Case No. 4,042. 

A person jointly interested with the equitable 
owner of a vessel in the profits of a voyage has 
no lien for advances made during such voyage. 
—The Union Express, Case No. 14,364. 

The derk of a steamboat, owning a half in- 
terest, has no lien for wages.— Logan v. The 
^olian, Case No. 8,465. 

The ship's agent may have a Hen for supplies 
furnished in a foreign port— The Sarah J. Weed, 
Case No. 12,350; The Neversink, Id. 10,133. 
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The consignee of a vessel, in a fore'ign port, 
who furnishes necessary supplies on credit, not 
having funds of the owner in his hands, may 
have a lien therefor upon the vessel. — The 
Eliza Jane, Case No. 4,363. 

The master has no lien for his advances and 
disbursements abroad.— The Larch, Case No. 
8,085. 

§ 31. "Who may contract. 

A carpenter making alterations in a vessel, 
in ignorance of the fact that she was held un- 
der a conditional sale, is entitled to a lien, 
where the vessel reverts to the seller on non- 
performance of the conditions. — The Feras, 
Case No. 4,737. 

Where the charterer hires the use of the ves- 
sel, and the navigation remains with the own- 
er, and the master, on the credit of the vessel, 
procures coal in a foreign port, the vessel is 
chargeable.— The City of New York, Case No. 
2,758. 

A lien for supplies or repairs upon a vessel 
under mortgage, and in possession of the mort- 
gagor, is valid, and will be enforced after the 
possession is transferred to the mortgagee by 
decree in a suit in admiralty for possession, — 
The Granite State, Case No. 5,687. 

A person w-ho is neither owner nor master 
cannot contract for work or materials neces- 
sary for building, repairing, or supplying a 
vessel, which will create a lien thereon. — Har- 
per v. New Brig, Case No. 6,090. 

Repairs to a vessel while in the hands of a 
purchaser under a conditional sale constitute 
a lien upon her. in the hands of the seller, after 
possession resumed for -breach of the condition. 
— Hawes v. The James Smith, Case No. 6,238. 

AYhore the owners permitted a railroad using 
the vessel to appoint a steward, with author- 
ity to procure supplies, lield, that they thereby 
consented that supplies might be procured in 
a foreign port on tlie vessel's credit.— The Me- 
tropolis, Case No. 9,503. 

The owners of a vessel, who accept the insur- 
ance on it and the net proceeds of a sale by 
the master, are estopped, as against persons 
who furnished advances to the purchasers on 
tlie credit of the vessel, to set up invaliditv of 
the sale.— The Sarah Harris, Case No. 12,345. 

A lien arises for supplies furnished on the 
credit of a vessel in a foreign port on the au- 
thority of the master, appointed by & purchas- 
er from a former master on a sale made in 
fraud of the rights of the real owner, where 
the creditor has no notice of circumstances to 
raise suspicion.— The Sarah Harris, Case No. 
12,847. 

Supplies furnished on the order of an agent 
known to represent the charterers hdd not fur- 
nished on the credit of the vessel. — The Me- 
tropolis, Case No. 9,502. 

The seller of coal, bought, by one holding 
himself out as master and owner, for a tug 
lying in a distant port, must ascertain the ex- 
tent of the purchaser's authority, and the ne- 
cessity for the purchase.— The Hamilton Mor- 
ton, Case No. o,992. 

The clerk of a river steamboat has no power 
to bind her for a loan without authority of the 
master, but if the master assents thereto di- 
rectly or impliedly a lien arises. — McAllister v. 
The Sam Kirkman, Case No. 8,658. 

I 32. Effect of -osage. 

A usage, to affect the lien of workmen and 
material men on a vessel, must be clearly and 
uniformly well known and understood among 
the parties.- Davis v. New Brig, Case No. 3,- 
■643. 

§ 33. Extent of Hen. 

A maritime lien for seamen's wages, or re- 
pairs and supplies, adheres to the ship and all 
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its parts, wherever found.— Bruce v. The Amer- 
ica, Case No. 2,046. 

Privileged liens are matters stricti juris, and 
cannot be extended ai-giimentativelv from one 
case or person to another.— The Kiersage, Case 
No. 7,762. 

Where a lien in admiralty attaches, it fol- 
lows the proceeds into the hands of assignees. 
—Dike V. The St Joseph, Case No. 3,908. 

Tlie master will not be allowed, as against 
other lienors, to enforce his mortgage bv strip- 
ping the vessel and selling the sails.— The 
George Prescott, Case No. 5,339. 



WAIVER, DISCHARGE, AND EX- 

TIMGUISHMENT. 



Waiver or discharge of lien for seamen's 

wages, see "Seamen," § 131. 

§ 34. In general. 

The law will not suffer a mechanic's claim 
on a vessel, for work and materials furnished, 
to be defeated on slight grounds, but will be 
astute to prevent it.— Cole v. The Atlantic, 
Case No. 2,976. 

A forfeiture forjbreach of the laws of the 
United States does not avoid the lien of sea- 
men and material men, existing at the time of 
forfeiture.— The Florenzo, Case No. 4,886. 

§ 35. Giving credit in general. 

The lien is not waived by charging the ma- 
terials against the builder of a vessel without 
naming the vessel— The Sam Slick, Case No. 
1^,^83. 

Where repairs are originally charged to the 
several vessels on which they are made, the 
fact that a general account is subsequentlv 
made out against the firm owning the vessels 
does not affect the lien.— In re Kirkland, Case 
No. 7,842. 

A maritime lien is not waived or extinguish- 
ed by giving credit for a limited time.— The Na- 
poleon, Case No. 10.011; The Nestor. Id. 10,- 
126. CONTRA, see Zane v. The President, 
Case No. 18,201. 

A lien for materials for the construction of 
a vessel is not extinguished by a credit which 
it is known will expire before completion of 
the vessel.— The Antarctic, Case No. 479. 

A lien limited in time is waived by giving a 
credit extending beyond its duration. — The 
Kearsarge, Case No. 7,634. 

A lien under a statute providing against ex- 
tension of time is not defeated by an agree- 
ment to take payment in a promissorj- note, if 
no note has, in fact, been siven or tendered. — 
Secor V. The Highlander, Case No. 12,604. 

Persons furnishing supplies in the home port 
on a credit of six months have a lien therefor 
where satisfactory paper to secure the price 
was not given as agi-eed.— Freeborn v. The 
Falcon, Case No. 5,07Sa. 

An agreement to give a time note for the 
last installment of the contract price of repairs 
to a vessel, not complied with, will not dis- 
place the lien under 2 Rev. St. N. Y. 493, §§ 

1, 2.— The Highlander, Case No. 6,475. 

No lien arises under 2 Rev. St. N. Y. 405, § 

2, for services and supplies furnished a domes- 
tic vessel in her home port, at the request of 
her master and owner, to fit her out for a for- 
eign voyage, and to be paid for on her return. 
—Remnants in Court, Case No. 11,697. 

§36. Tating commercial paper. 

The lien on the vessels for repairs, supplies, 
or advances is not waived by taking the ne- 
gotiable note of the master or owner, unless 
the same is taken in payment. — The Active, 
Case No. 34; The Ohusan, Id. 2,717; Drake v. 
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The Lime Rock, Id. 4,064; The Hilarity, Id. 
6,480; Fitzgerald v. The H. A. Richmond, Id. 
4.839; McKim v. Kelsey, Id. 8,861; Page v. 
Hubbard, Id. 10,663; Raymond v. The Ellen 
Stewart, Id. 11,594; The R. "W. Skillinger, Id. 
12.181; Reppert t. Robinson, Id. 11,703; The 
Eclipse. Id. 4,268; The Illinois, Id. 7,005? 
North V. The Eagle, Id. 10,309; The Napoleon, 
Id. 10,011. 

The tailing of a draft on the owner does not 
waive the lien, unless it is accepted as pay^ 
ment.— Southern Bank t. The Alexander Mc- 
Neil, Case No. 13,186; The Acme, Id. 28; Lo- 
gan V. The Aeolian, Id. 8.405; The Emily B. 
Souder, Id. 4,454, 4,457; Carter v. The Byzan- 
tium, Id. 2,473; The Washington Irving, Id. 
17,244. 

But such note -or draft must be surrendered at 
the hearing or canceled.— Pag^ v. Hubbard, Cass 
No. 10,663; Harris v. The Kensington, Id. 6,122; 
Soutliern Bank t. The Alexander AlcXeil, Id. 
13,186; Carter v. The Byzantium. Id. 2,473; 
The Eclipse, Id. 4,268; The Argo, Id. 515. 

A bill of exchange taken of an owner or mas- 
ter will not discharge the lien. — ^North v. The 
Eagle, Case No. 10,309. 

The discount of the note by the lienor, which 
he subsequently takes up, does not extinguish 
the lien.— The Napoleon, Case No. 10,011. 

But an absolute transfer of the note will ex- 
tinguish the lien.— Harris v. The Kensington, 
Case No. 6,122; The R. W. Skillinger, Id. 12,- 

lol. 

And the lien is not revived where the note is 
subsequently taken up by the creditor. — ^The R. 
W. Skillinger, Case No. 12,181. 

The lien is not discharged by taking the note 
of an agent of the vessel, unless so intended by 
both parties.^The Sarah J. Weed, Case No. 12,- 
350. 

Or unless the principal has settled with agent 
to his prejudice. — ^The Active, Case No. 34. 

A lien for advances for supplies is waived by 
the taking of a bill of exchange for the amount 
indorsed by third persons to whom the ship is 
delivered as security. — O'Hara v. The Mary, 
Case No. 10,467. 

The lien is discharged where a note or other 
security is given which, by the law of the place, 
discharges the original contract, and the juris- 
diction in admiralty cannot be revived by a sur- 
render of such note or security. — ^Reppert v. Rob- 
inson, Case No. 11,703. 

A note of or a draft upon a third person, re- 
ceived in satisfaction of the debt, will extinguish 
the lien. — ^Underwriters* Wrecking Co. v. The 
Katie, Case No. 14,342. 

The lien, if any, in favor, of a consignee of a 
vessel, for repairs and advances, JieM waived by 
the taking of a bill of exchange on the owners 
on 60 days' credit.— Leiand v. Medora, Case No. 
8,237. 

A lien arising upon advances made to pay for 
salvage and repairs is waived, as against a sub- 
sequent bona fide purchaser without notice, by 
taking a time draft duly accepted. — ^Davenport 
T. The Sea Flower, Case No. 3,589. 

The taking of a draft on the consignees for 
the amount of the advances, which was after- 
wards protested for nonpayment, held a waiver 
of the lien, if any ever existed.— Murray v. Laz- 
arus, Case No. 9,962. 

The acceptance of a note, indorsed by a third 
person, where the same is returned on not being 
paid at maturity, held no waiver of the lien.— 
Moore v. Newbury, Case No. 9,772. 

Under Act Pa. Anril 20, 1858, the acceptance 
of notes, etc., for an existing demand which 
would entitle the party to a lien upon the ves- 
sel, will not work a satisfaction or extinguish- 1 
Fea.Cas.Dlg.-^7 



ment thereof.— Srodes v. The Collier, Cases Nos, 
13,272, 13,272a. 

Nor is the lien released by the fact that the 
note includes anotbet demand, or by the giving 
of a renewal note.— Srodes v. The Collier, Case 
No. 13,272. 

The lien given by Act Pa. June 13, 1836, is 
not discharged by taking a note and giving a 
receipt in full, where such was not the inten- 
tion.— Sutton V. The Albatross, Case No. 13,645. 

§ 37. Taking collateral security. 

No cognizance will be taken of tacit liens 
wnere the circumstances create a presumption 
that the same are waived and other security 
looked to.— Stillman v. The Buckeye State, Case 
No. 13,445. 

A lien for repairs is waived by acts showing 
that other securities have been substituted 
therefor, and, in examining testimony to this 
point the court will make all presumptions that 
a jury ought to make on a trial of a question of 
fact.— Stevens v. The Sandwich, Case No. 13,- 
409. 

Where the person doing work on a vessel stip- 
ulates for other and 43ifferent securily from that 
of the vessel, the maritime lien is waived. — Case 
No. 13,788 reversed. — ^Taylor v. The Common- 
wealth, Case No. 13,787. 

No lien upon the vessel arises where loans are 
made on a pledge of the freight— The A, M. 
Bliss, Case No. 274. 

But the taking by a material man of an or- 
der on the consignee for freight to be earned on 
tlie voyage is no waiver of his lien.— The Omer. 
Case No. 10,510. 

Taking a mortgage or trust deed as security for 
supplies furnished does not waive the lien.— The 
A. R. Dunlap, Case No. 513; The Illinois, Id. 
7,005; The Theodore Perry, Id. 13,879. 

The lien created by an hypothecation by way 
of a mortgage for supplies in a foreign port is 
not lost by taking other security for the claim. — 
The Hilarity, Case No. 6,480. 

A 'lien for repairs may be enforced notwith- 
standing the bond and mortgage given to secure 
it are not tendered back to the mortgagor, or 
surrendered in court at the trial.— The Theo- 
dore Perry, Case No. 13,879. 

§ 38. > Payment. 

In the absence of express application bv the 
owner, freight money received by the consignee 
of the vessel is to be deemed to be applied to 
the discharge of the liens on the vessel.— The 
X F. Spencer, Case No. 7,316. 

§ 39. Bankruptcy of o-wner. 

The lien for supplies sold the charterer upon 
the credit of the vessel is not discharged by the 
bankruptcy of the charterer, and the composi- 
tion accepted, though the material man voted to 
accept the composition.— The Home, Case No. 
6,657. 

§ 40. Seatli of cwner. 

A maritime lien is not divested by the death 
of the owner of the vessel and the representa- 
tion by his administrator of the insolvency of 
his estate.— The Young Mechanic, Case No. 18,- 
loO. 

§ 41. Assignment of claim. 

The assignment of a maritime claim does not 
extinguish the lien incident thereto."— The Emma 
L. Coyne, Case No. 4,466; The Boston, Id. 1,- 
669; The General Jackson, Id. 5,314; The Nor- 
folk. Id. 10,297. CONTRA, see The Champion, 
Case No. 2,583. ^ ' 

§ 4:2. Departure of vessel. 

The departure of a foreign vessel from the 
state before arrest does not affect either the liei?" 
or the remedr.— The Active, Case No. 34; The- 
Nestor, Id. 10,126. 
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The lien is not discharged by the making of a 
subsequent voyage where the prosecution is pre- 
vented by sudden departurie.— Anderson v. The 
Solon, Case No. 363. 

Liens created under state laws for repairs aad 
supplies do not adhere after the vessel has left 
the jurisdiction of the state.— Roosevelt v. The 
O. H. Frost, Case No. 12,033. 

Putting into a port on account of a fog and' 
to get provisions is an "arrival" into the ^ort. 
under a local law providing that a lien given 
thereby shall cease in such case. Case No. 12,- 
283 reversed.— The Sam Slick, Case No. 12,282. 

A lien acquired under the New York statute 
by rendering services or furnishing materials to 
a vessel in distress in a port of the state is lost 
if she depart therefrom more than 12 days be- 
fore commencement of the action to enforce the 
same.— Sturgis v. The Oregon, Oases Nos, 13,- 
576b, 13,577. 

Under the New York lien law, a departure 
from the port where supplies have been furnished 
a vessel, although with intent to return, destroys 
the lien.— Jenkins v. The Congress, Case No. 
7,264. 

The word "port," as used in 3 Rev. St. N. Y. 
c. 8, tit. 8, § 1, providing that the lien shall be 
lost where the vessel leaves the port, etc., means 
the place along the shore where the supplies 
were furnished. — Ooncklin v. The Sylvan Shore, 
Case No. 3,090. 

The departure of a river steamboat on her 
dailv trip is a "leaving of the port," within Laws 
N, Y. 1862, c. 482, requiring the filing of speci- 
fications of lien within 12 days therefrom.- The 
Monitor, Case No. 9,709; The Jenny Lmd, Id. 
7,287. 

The lien under the New York law is not lost 
bv the vessel leaving the state fraudulently or 
clandestinely, at a time when the lien creditor 
could not legally arrest her.~The Joseph E. 
CofiEee, Case No. 7,536. 

A steam ferry boat does not depart from the 
state, so as to destroy the liens, by making one 
trip on her route between New York and -Fort 
Lee on Sunday before her repairs are completed. 
—The Joseph E, Coffee, Case No. 7,536, 

The departure of a vessel from port on Sunday 
on a trial trip, and again secretly Sunday night, 
will not discharge the lien given by the New 
York law.— Freeborn v. The Falcon, Case No. 
5,078a. 

In the case of a tug used about New York har- 
bor the lien of the material man for supplies un- 
der the New York statute is not lost by her 
secret departure from the state out of the line 
of her business.— Van Winkle v. The Henry 
Morrison, Case No. 16,882. 

§ 43. Proceedings to enf Qiwe claim. 

The lien of a material man is not lost by com- 
mencing a suit in personam in the state court 
and attaching the vessel therein.— The Paul 
Boggs, Case No. 10,846. 

A maritime lien is not lost by an attachment 
of the vessel in a state court, where the action 
is voluntarily discontinued before filing the libel 
in admiralty.- Southern Bank v. The Alexander 
McNeil, Case No. 13,186. 

The maritime lien is waived by obtaining judg- 
ment on the claim in a proceeding in a state 
court.— Stapp v. The Swallow, Case No. 13,305. 
CONTRA, see Rogers v. The Reliance, Case No. 
12.019. 

A claimant waives his original admiralty lien 
by proceeding under a state law against the ves- 
sel, and cannot be reinstated to his original 
rights.— Dudley v. The Superior, Case No. 4,115. 

The discharge of the vessel from arrest on 
giving a satisfactory bond, as provided in a state 
statute giving a lien, terminates the lien.— The 
Edith, Cases Nos. 4,282, 4,283. 



The delivery of the vessel on bail in a suit in 
admiralty does not discharge the lien for sea- 
men's wages. — The Langdon Cheves, Case No. 
8,063. 

Attachment of a vessel on process from a com- 
mon-law court operates on nothing but the own- 
er's interest after the maritime liens are satis- 
fied.— Maxwell V, The Powell, Case No. 9,324. 

A libel in admiralty to enforce a mortgage 
eiven for advances to fit a vessel for sea will be 
dismissed where the claim of the libelant has 
been put in and allowed as to the balance of 
proceeds of a sale on prior libel on bottomry 
bond.— Deshon v. The Medora, Case No. 3,820. 

§ 44. Judicial sale — ^In admiralty. 

The sale of a vessel under a decree in ad- 
miralty on a libel to enforce a maritime lien, 
whether general or statutory, will free the vessel 
from all other liens.— The E. W. Gorgas, Case 
No. 4,585; Hill v. The Golden Gate, Id. 6,491; 
Stewart v. Fagan, Id. 13,426. 

On a sale of a vessel on a final decree in a 
proceeding in rem, all liens and incumbrances 
are transferred from the vessel to the proceeds. 
—The Syracuse, Case No. 13,716. 

A purchase by a mortgagee at such a sale will 
not extinguish the mortgage by a merger of title. 
—The Syracuse, Case No. 13,716. 

A foreign condemnation in prize destroys mari- 
time liens.— Pierce v. The Alberto, Case No. 11,- 
142. 

A foreign sovereign's conversion of a piratical 
ship into a public vessel conclusively proves her 
condemnation as prize. — Pierce v. The Alberto, 
Case No. 11,142. 

Such foreign condemnation may be proved 
without producing the decree.— -Pierce v. The 
Alberto, Case No. 11,142. 

Where a British ship was adjudged forfeited 
to the United States, ahd was ordered sold by 
the marshal, but the purchaser failed to comply 
with his contract, so that a subsequent sale was 
necessary, held, that the vessel was subject to 
a maritime lien in the hands of the last pur- 
] chaser for materials and labor expended in mak- 
ing repairs between the dates of the two sales. 
— Woodruff V. The Levi Dearborne, Case No. 
17,988. 

Where mortgagees of a vessel decline to ap- 
pear as claimants in a suit in admiralty to en- 
force a maritime lien, their lien is not affected 
by a sale under the decree. — Schuchardt v. The 
Angeleque, Cases Nos. 12,483a, 12,483b. CON- 
TRA, see Schuchardt v. The Angelique, Case 
No. 12,483c. 

A condemnation and sale as unseaworthy, set 
up in a discharge of a previous lien for supplies, 
Jield not sustained by the testimony of the claim- 
ant, who had taken part in the proceedings as 
surveyor, and was an interested party. — ^The 
J. F. Spencer, Case No. 7,315. 

§ 4-5. _^ Under judgment in common-' 
la\ir proceedings. 

The seizure and sale of a vessel in a judicial 
proceeding in a common-law court, under a state 
statute, does not divest liens arising under the 
general maritime law, and they may be enforced 
in admiralty against the vessel in the hands of 
the purchaser.— Ashbrook v. The Golden Gate, 
Case No. 574; The Bolivar, Id. 1,610; The 
Gazelle, Id. 5,289; Harris v. The Henrietta, 
Id. 6,121; Hill v. The Golden Gate, Id.' 6,491; 
The John Richards, Id. 7,361; The Julia Ann, 
Id. 7,577; McAllister v. The Sam Kirkman, 
Id. 8,658; Maxwell v. The Powell, Id. 9,324; 
The N. W. Thomas, Id. 10,386; Taylor v. The 
Royal Saxon, Id. 13,803; The Skylark. Case 
No. 12,928. CONTRA, see Auther v. The At- 
lantic, Case No. 668; The Globe, Id. 5,483, re- 
versing Case No. 5,484. 
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Where the claimant purchased the vessel un- 
•der execution from a state court in a proceeding 
to enforce his own claim, the amount which he 
laid must be applied on his debt, and the balance 
anay be proved as a claim.— The Skylark, Case 
No. 12,928. 

A sheriff's sale of a vessel on execution against 
the owneirs discharges the lien for wages of a 
seaman who is a part owner, Foster v. The 
Pilot No. 2, Case No. 4,980, reversed.— Gallatin 
T. The Pilot, Case No. 5,199. 

-§ 46. Transfer of title generally. 

The right to proceed against a vessel in rem 
for supplies is not analogous to liens at com- 
mon law or by statute, and is not, like them, 
.affected by mere transfer of possession. — ^Harney 
T. The Sydney L. Wright, Case No. 6,082a. 

A maritime lien is equivalent to an express 
■hypothecation, and all subsequent changes of 
title are subject thereto. — ^McAllister v. The Sam 
Kirkman, Case No. 8,658. 

A bona fide change of ownership, without no- 
tice, does not divest lie lien for damages arising 
from collision, jvhere there is no laches by the 
injured party.— Edwards v. The Robert P. Stock- 
ton, Case No. 4,297. 

A lien for work and materials, given by the 
local law, is not lost by a transfer of the ves- 
■sel or a change of masters. — Davis v. New Brig, 
•Case No. 3,643. 

A lien given by local law will prevail over the 
title of a purchaser who has bought without no- 
tice of the lien.— The UnadUla, Case No. 14,332. 

A maritime lien arising for supplies furnished 
to a foreign vessel is of force against her in the 
hands of subsequent domestic purchasers with 
notice.— Enslow v. The Sarah and Abigail, Case 
3Sro. 4,495. 

The purchase by the government of a vessel 
ior the revenue service does not divest the same 
■of valid liens existing at the time the title was 
acquired, and they may be enforced by the ordi- 
nary methods.— The Revenue Cutter No. 1, Case 
No. 11,713. 

The lien of seamen's wages and of bottomry 
"bonds exists in all cases as much against the 
:government, becoming proprietor by way of pur- 
chase or forfeiture or otherwise, as against pri- 
vate persons.— United States v. Wilder, Case No. 
16,694. 

A sale of a vessel on credit does not destroy 
A material man's lien. — ^Beers v. The John Ad- 
ams, Case No. 3-.231, 

A condemnation and sale as unseaworthy, set 
up in a discharge for a previous lien for sup- 
plies, Jield not sustained by the testimony of the 
•claimant, who had taken part in the proceed- 
ings as surveyor, and was an interested party. — 
The J. F. Spencer, Case No. 7,315. 

■§47. Delay or laclies — ^In general. 

Limitations prescribed by the common law do 
not apply to claims in admiralty except by stat- 
utory provisions, but admiralty liens Vill not be 
■permitted to lie dormant to the injury of third 
parties.— Stillm an v. The Buckeye State, Case 
:No. 13,445; The Prospect, Id. 11,443. 

The lien of a material man is not lost by de- 
lay in commencing a suit in rem, if the owner- 
ship of the vessel remains unchanged, or if 
there be only a colorable transfer. — The Paul 
Boggs, Case No. 10,846. 

Maritime liens continue during a reasonable 
time for tlieir enforcement, but not beyond that. 
—The Admiral, Case No. 84; Stillman v. The 
Buckeye State, Id. 13,445; The Eliza Jane, Id. 
4,363. 

The right of preference over general creditors 
of the claim of a shipper for loss or injury of 
his goods may be lost by unreasonable delay,— 
The Rebecca, Case No. 11,619. 



An attachment in the hands of the marshal of 
the district where the vessel is owned, kept alive 
by successive renewals, will prevent the claim 
becoming stale. Simply filing a libel will not 
have that effect.— The Emma L. Coyne, Case 
No. 4,466. 

Where the lienholder and owner of a vessel 
are both residents of the same district, the for- 
mer need not pursue the vessel in another dis- 
trict to prevent his claim becoming stale. — The 
Emma L. Coyne, Case No. 4,466. 

A claim by an engineer for overdue and un- 
paid wages does not necessarily become stale in 
20 months.— The Norfolk, Case No. 10,297. 

A lien is not lost by two years' delay where 
the vessel has not been within the United States 
during such tune.— The Sea Lark, Case No. 12,- 
579. 

Allowing a claim to slumber three years with 
repeated opportunities to enforce it, and no ex- 
cusatory circumstances, is conclusive that it is 
waived.— Stillman v. The Buckeye State, Case 
No. 13,445. 

A libel will not lie in admiralty after the 
lapse of six years where the vessel has been 
within reach of the process of the court, to the 
knowledge of libelants, for a reasonable time. — 
The Sarah Ann, Case No. 12,342. 

On the Great Lakes tacit maritime liens will 
not be extended beyond the season of naviga- 
tion except under special circumstances. — Still- 
man V. The Buckeye State, Case No. 13,445; 
The Dubuque, Id. 4,110. 

Ordinarily a lien for supplies will not be up- 
held beyond the termination of the voyage for 
which the supplies were furnished. — ^The Bos- 
ton, Case No. 1,669, 

A lien for breach of maritime contract is not 
divested by making another voyage before libel 
filed.— Knox v. The Ninetta, Case No. 7,912. 

The laborer's and material man's lien attaches 
when the work and materials are furnished, and 
cannot be afterwards divested by the act of one 
of the parties. — ^Davis v. New Brig, Case No. 3,- 
643. 

The vessel is exonerated from any lien where 
the creditor alone looked to personal responsibil- 
ity of master or owner. — ^The Amstel, Case No. 
339. 

To maintain a lien for insurance under Act 
Pa. April 20, 1858, the insurer must hold a note 
or other acknowledgment of indebtedness given 
for the premium, totally disconnected from all 
other transactions. — Srodes v. The Collier, Cdsse 
No. 13,272. 

A libel to enforce a maritime lien will be dis- 
missed where it appears that no attempt was 
made for over three years to enforce it, though 
libelant had repeated opportunities to do so, and 
offers no reasons for not doing so.— The Buck- 
eye State, Case No. 13,445. 

§ 48. — — In case of bona fide pnrcliasers 
or ancum'brancers. 

The lien of a shipper for loss or injury of 
goods is not defeated by a bona fide sale before 
he has had an opportunity for enforcing it, es- 
pecially where the purchaser has knowledge of 
his claim. — ^The Rebecca, Case No. 11,619. 

A lien against a vessel is waived, as against 
a purchaser, where the claimant, of whom in- 
quiries are made by the purchaser, is silent as 
to his claim. — ^Wood v. The Lumberman, Case 
No. 17,949. 

A mortgagee is a bona fide purchaser where 
a present valuable consideration is given, or 
money subsequently advanced or liability in- 
curred on the faith thereof-— Fitzgerald v. The 
H. A. Richmond, Case No. 4,839. 

The purchaser of a vessel is bound to exercise 
reasonable diligence to ascertain the nature and 
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amount of existing liens.— The Atalanta, Case 
No. 597. 

A notice to the purchaser will keep the lien 
alive if sufficient purchase money remains un- 
paid to meet it.— The Atalanta, Case No. 597. 

The statement of the seller that there were 
some small claims against the vessel, which, lie 
would pav, held not sufficient to affect the pur- 
chaser with knowledge of any particular claim. 
—The Hercules, Case No. 6,400. 

Notice to purchasers that previous owners are 
indebted for a set of sails furnished to the ves- 
sel is notice of a lien therefor.— Enslow v. The 
Sarah and Abigail, Case No. 4,495. 

A mere notice of the existence of a certain 
claim cannot affect the purchaser's rights, un- 
less such notice be had at the time of purchase 
or of payment.— The Hercules, Case No. 6,400. 

A lienholder is bound to diligence in the en- 
forcement of ' his right, thousjh a subsequent 
mortgagee mav not have suffered directly by 
the delay.— The Theodore Perry, Case No. 13,- 
879. 

A bona fide purchaser does not lose the protec- 
tion of the law by taking the collateral guar- 
anty of a third party indemnifying him against 
liens.— The Detroit, Case No. 3,832. 

The taking of a mortgage upon another vessel 
to indemnify the purchaser against claims upon 
the vessel purchased does not operate to extena 
the time within which creditors should enforce 
their claims.— The Hercules, Case No. G,400. 

A delay, after reasonable opportunity, to en- 
force a lien, will be deemed a waiver as against 
subsequent purchasers or incumbrancers in good 
faith and without notice.— The Dubuque, Case 
No. 4,110; The Chusan, Id. 2,717; The D. M. 
French. Id. 3,938; The Eliza Jane, Id. 4,363; 
The (General Jackson, Id. 5.314; The Harriet 
Ann, Id. 0,101; The Lillie Mills, Id. 8,352; The 
Paul Boggs, Id. 10,846; The Prospect, Id. 11,- 
443. 

The lien as against a bona fide purchaser does 
not necessarily continue until tlie vessel has re- 
turned to the place at which the supplies were 
furnished.— The Lillie ilills. Case No. 8,352. 

There is no sufficient laches to prevent en- 
forcement of the lien as against a bona fide 
purchaser for value where the vessel proceeded 
on a foreign voyage, and was libeled immedi- 
ately upon her return.— The Walkyrien, Case 
No. 17,092. 

A lien for work and material is not barred by 
the lapse of two years, unaccompanied by cul- 
pable or unreasonable neglect, even as against 
a bona fide purchaser.— Cole v. The Atlantic, 
Case No. 2,976. 

Creditors of vessels on the Great Lakes must 
enforce their liens, as against bona fide pur- 
chasers without notice, during the current sea- 
son of navigation, or at the commencement of 
the next season.— The Hercules, Case No. 6,- 
400. 

A lien accruing in August, 1873, against a 
vessel on the Great Lakes, hdd waived, as 
against one who purchased it in January, 18(4, 
where the libel was not filed until September, 
1874.— The Hercules, Case No. 6,400. 

A lien for repairs to a canal boat Jidd lost 
by 16 months' delay to enforce it, where the 
boat had returned several times to the place 
where the repairs were made.— The John Lowe, 
Case No. 7,356. 

A lien for supplies in a foreign port Jidd lost 
by two years' delay, where the vessel had since 
made several voyages, and had been sold at 
public auction to a bona fide purchaser without 
notice.— The Utility, Case No. 16,806. 

A lien in a collision case will not be enforced 
after change of ownership and delay of 20 
months.— The Admiral, Case No. 84. 



A claim for damages by collision cannot be 
maintained against the bona fide purchaser of 
the vessel at mortgage sale two years later. — 
Chard v. The Kate L. Bruce, Case No. 2,614. 

A libel filed four years after a collision held 
too late, as against a bona fide purchaser with- 
out notice, where the vessel had previously 
been within the jurisdiction of the court, to 
libelant's knowledge.— The D. M. French, Case 
No. 3,938. 

A lien is lost by a delay to institute proceed- 
ings for tiiree years, where there had been a 
change of ownership. — ^Packard v. The Louisa,. 
Case No. 10,652. 

Demand hdd stale, after two years, asi 
against a mortgagee \^'ittiout notice, where the- 
vessel was most of the time within the jurisdic- 
tion, and libelants were under no disability to 
sue.— Griswold v. The Nevada, Case No. 5,839- 

Lien for towage services hdd waived by de- 
lay, for an entire season, to file a libel as 
against bona fide purchaser without notice. — 
The Detroit, Case No. 3,832. 

As against bona fide purchasers without no- 
tice, a lien for repairs and supplies in a foreign 
port hdd not lost by eiuht months delay to en- 
force it.— Baldwin v. The E. Morris, Case No. 
799. 

Claim for pilotage made 6 months after last 
service performed not stale as against bona 
fide purchaser without notice.— The Argo, Case 
No. 515. 

A libel for loss of goods filed two years and 
ten months after the loss, and after a bona 
fide assignee of a shipper's bill of lading had 
seized the boat, cannot be maintained.— The 
Favorite, Case No. 4,696. 

The fact that the boat had been released on 
bond in the prior suit does not alter the case; 
the sureties have a right to look to the boat 
for their indemnitv, and the power of the court 
over it still continues.— The Favorite, Case No. 
4,696. 

IV. PRIORITY. 

Priority of claim for costs, see "Admiralty," §■ 
150. 

§ 49. Time of accmal of lien. 

As between claimants of same class last fur- 
nisher of supplies sometimes preferred to the 
first.— The Boston, Case No. 1,669. 

Persons furnishing supplies for the last voy- 
age have precedence over those who furnished 
an earlier outfit— The Fanny, Case No. 4,638; 
The Favorite, Id. 4,699; Hatton v. The Melita, 
Id. 6,218. 

As between a material man who fitted a ves- 
sel for a vovage and one who refitted her in 
a port of distress, the latter has the prior lien. 
—The Omer, Case No. 10,510. 

Claims on the western lakes and rivers are 
classed bv the successive open seasons of nav- 
igation, instead of by separate voyages.— Ihe 
Dubuque, Case No. 4,110. 

A material man's lien for repairs under the 
local law is entitled to priority over a claim 
for prior towage services.— The Dan Brown. 
Case No. 3,556. 

Claims for repairs for damages caused by a 
collision have priority over a claim of the other 
vessel for damages.— The Jeremiah, Case No. 
7,290. 

A claim for salvage services rendered to a 
vessel in collision has priority over a claim 
for damages by the collision.— The Jeremiah. 
Case No. 7,290. 

A lien arising for damages suffered by a 
collision is paramount to all prior liens.— Rusk 
v. The Freestone, Case No, 12,143. 
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Claims for supplies and stevedores' services 
are subordinate to the claims of salvors of a 
vessel and cargo burned at a wharf. — ^Emerson 
T. The Pandora, Case No. 4,442. 

The lien for cargo sold for necessaries of the 
vessel held prior to that for materials previous- 
ly furnished.— The Grapeshot, Case No. 5,702. 

A claim for towage furnished in one voyage 
has a lien superior to a claim for supplies 
furnished on a previous voyage. — ^Porter v. The 
Sea Witch, Case No. 11,289. 

A lien for repairs to a foreign vessel will 
"be preferred to a bottomry interest prior in 
point of time. — ^The Jerusalem, Case No. 7,- 
294. 

"Wliere a wharfinger has made an express 
personal contract with the shipowner he will 
■not l3e given a priority of claim over a bot- 
tomry interest which previously attached. — Ex 
parte Lewis, Case No. 8,310. 

■§ 50. Waiver of priority. 

Claims for wages are subject to the rule that 
■delay to enforce a maritime lien will postpone 
it to subsequent liens acquired without notice, 
the same as claims for repairs and supplies. — 
The Dubuque, Case No. 4,110. 

The consent to release a vessel from cus- 
tody operates as a waiver of priority of claim 
us against a subsequent libelant. — The A. JR. 
■Gray, Case No. 519. 

The priority of the claim is not affected by 
the fact that a third person promised to pay 
the salvor if he could not collect from the ves- 
sel.— The Spaulding, Case No. 13,215. 

Collision claim postponed to that of a subse- 
■quent mortgage where filing of libel was delay* 
■ed five years. — The Columbia, Case No, 3,036. 

■§ 51. Comparative priority o£ various 
claims. 

The lien of the shipper of goods on freight 
-against the vessel for loss or damage by the 
fault of the master or the insufficiency of the 
vessel arises at the time that the misfortune 
happened, and his claim is preferred to that of 
general creditors of the owners. — ^The Rebecca, 
-Case No. 11,619. 

As between persons having a lien upon a 
■steamboat and persons having a lien for work 
in converting her into a barge, the former will 
"be required to resort first to those portions of 
the old vessel on which they alone have a lien. 
—The Buffalo, Case No. 2,111. 

Maritime liens arising out of contracts /of af- 
freightment, and liens not resting upon the ne- 
•cessities of the ship, or the hazards of naviga- 
tion, are subordinate to the claims of material 
men, bottomry bond holders, salvors, and colli- 
■sion claimants. — ^The America, Case No. 288. 

In the distribution of proceeds of sale claims 
"for towage and necessaries are entitled to rank 
Tvith those for breaches of contracts of af- 
freightment—The Unadilla, Case No. 14,333. 

Liens for damages by collision are of equal 
Tank wth those resting upon the necessities of 
the ship and hazards of the voyage. — The 
America, Case No. 288. 

The lien of laborers and material men will 
"be preferred to a judgment lien in favor of the 
United States.— Phillips v. The Thomas Scat- 
tergood, Case No. 11,106. 

Th'e master's claim for wages and for advan- 
ces of wages to the crew takes precedence to 
-a lien of a bottomry bond given by him.— The 
Irma, Case No. 7,064. 

Pilotage and towage into port stand in the 
same rank of maritime liens with necessary 
supplies and repairs.— Porter v. The Sea "Witch, 
<Case No, 11,289. 



Salvage claims are paramount to that of the 
holder of a bottomry and respondentia bond. — 
Giro V. The Alexander Wise, Case No. 5,463. 

Salvage services are entitled to priority of 
payment as against a claim for general average 
arising from the jettison of a portion of the 
cargo.— The Spaulding, Case No. 13,215. 

A claim for the balance of the purchase price 
of a vessel has priority over a claim for sup- 
plies in the home port, but the latter will take 
precedence over a claim for advances subse- 
quently made by the seller to fit the vessel for 
sea.— The St. Mary, Case No. 12,242. 

Liens for repairs and supplies in the home 
port under the local law are of equal rank 
with liens for repairs and supplies under the 
general maritime law.— -The Illinois, Case No. 
7,005; The Dan Brown, Id. 3,556. CONTRA, 
see The Jqhn T, Moore, Case No, 7.430; Rey- 
ley V, The Carrie Brooks, Id. 11,718. 

An attachment proceeding in the state court, 
not followed by a decree, does not give the at- 
taching creditor any priority over a creditor 
subsequently filing a libel in the admiralty 
court.— Schmidt v. The Superb, Case No. 12,- 
467. 

§ 52. Iiiens for seamen's wages and otiier 
liens. 

Seamen's wages are preferred to claims of 
material men.— The America, Case No. 288, 

Seamen's wages are entitled to priority of 
payment out of the proceeds of the vessel, over 
a bottomry lien.— Furniss v. The Magoun, Case 
No. 5,163. 

Seamen's wages are payable out of proceeds 
prior to the claims of material men furnishing 
supplies during their employment.- The Marv A. 
Rich, Case No. 9,198; The Hilarity, Id. 6,480. 

Claims for wages earned after the boat was 
repaired have an equality of lien with that for 
advances made for repairs.- Collins v. The Fort 
Wayne, Case No. 3,012. 

Seamen are not entitled to a lien for an in- 
crease of wages in an intermediate port prior to 
that of creditors for advances.— The Blohm, 
Case No. 1.556. 

The claim for wages takes precedence of bot- 
tomry bonds and all other claims, whether the 
entirety of the fund out of which they are to be 
paid remains, or a part of it is lost by accident 
or otherwise.— Pitman v. Hooper, Case No. 11,- 
185. 

Seamen's wages for the last voyage are pre- 
ferred, in a decree against the vessel, to all other 
claims after the expenses necessary to procure 
a condemnation, and such charges as accrue 
after the vessel is brought into port, as wharf- 
age, etc— The Paragon, Case No. 10,708. 

The wages of seamen have a priority over a 
claim for collision, against thg proceeds of their 
vessel, whether such wages were earned prior or 
subsequent to the collision,— The Orient, Case 
No. 10,569. CONTRA, see Rusk v. The Free- 
stone, Case No. 12,143, 

The seamen's lien for wages on the proceeds of 
a British vessel, libeled for collision, will be 
postponed to that of libelant, in conformity to 
the rule adopted by the British courts towards 
our vessels in like circumstances, — ^The Enter- 
prise, Case No. 4,498. 

The liens created under Gen. St. Mass. c. 151, 
are postponed to mariners' wages. — The Island 
City, Case No. 7,109. 

§ 53. Mortgage liens and otlier liens. 

Claims which are liens under the general mari- 
time law have priority over claims of mortgagees, 
whether the mortgages were registered before 
or after such liens accrued. — Sehuchardt v. The 
Angelique, Cases Nos. 12,483c, 12,483d, otGrrul- 
ing Cases Nos. 12,483a, 12,483b; The St. 
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Joseph, Case No. 12,229; Eeeder v. The George's 
Creek. Id. 11,654; Reyley v. The Carrie Brooks, 
Id. 11,718; The Norfolk, Id. 10,297; Zollinser 
V. The Emma, Id. 18,218; Baldwin v. The 
Bradish Johnson, Id. 798; The Alice Getty, Id. 
193. 

Liens arising under the local laws for repairs 
or supplies to a vessel in her home port take 
precedence to the lien of a mortgage duly record- 
ed, under Act July 29, 1850 (Rev. St. § 4192), 
prior thereto.— The Alice Getty, Case No. 193; 
The St. Joseph, Id. 12,229; Srodes v. The Col- 
lier, Id. 13,272, 13,272a; Marsh v. The Minnie, 
Id. 9,117; The Kiersage, Id. 7,762; The Island 
Citv, Id. 7,109; The Hiawatha. Id. 6.453; The 
Illinois, Id. 7,005; The William T. Graves, Id. 
17,758. 17,759. CONTRA, see The Kate 
Hiiichman. Cases Nos. 7.620, 7,621; Baldwin v. 
The Bradish Johnson, Id. 798, reversing Case 
No. 1,770; Thomas v. The Kosciusko, Case No. 
13,901; The Grace Greenwood, Id. 5,652; Rey- 
ley v. The Carrie Brooks, Id. 11,718; In re 
Scott, Id. 12,517; The Skylark, Id. 12,928. 

A lien for repairs furnished in the home port 
is entitled to he paid in preference to a subse- 
quent mortgage. — The Theodore Perry, Case No. 
13,879. 

The lien of a mortgage given for labor in the 
construction of a vessel is not preferred to the 
lien of a material man prior in date to the mort- 
gage.— The Favorite, Case No. 4,699. 

A lien given under the local law for materials 
furnished in the construction of a vessel will be 
postponed in a federal court of another state to 
a subseqtient mortgage recorded under the act 
of congress in the home port of the vessel in the 
latter state. — Underwriters' Wrecking Co. v. 
The Katie, Case No. 14,342. 

The lien obtained by one furnishing materials 
for construction, under the local law of Maine, 
is prior to that of a mortgagee, although the 
mortgage is prior in time. Case No. 7,634 re- 
versed.— The Kiersage, Case No. 7,762. 

The lien created by the hypothecation of a 
vessel to be built for advances, held, should be 
postponed to those of material men and laborers. 
—The Hull of a New Ship, Case No. 6,859. 

The lien of a shipper for the performance of 
the contract of shipment takes preference over 
the lien of a prior mortgage. — ^The Hendrik Hud- 
son, Case No. 6,358; The E. M. McChesney, Id. 
4,463, 4,464; Justi Pon v. The Arbustci, Id. 
7,589. 

Maritime liens arising in preparing a vessel 
for sea with the knowledge and consent of the 
mortgagee take precedence over a prior mort- 
gage, notwithstanding the state statute gives a 
mortgage precedence over other liens. — Crosby v. 
The Oriental, Case No. 3,424a. 

A lien for mateyals and repairs will have pri- 
ority over a mortgage owned by one who was 
presented to the material and repair men as a 
part owner of the ship, and who, by his bearing, 
himself confirmed the impression that he was 
one of the owners. — Wilson v. The Jewess, Case 
No. 17,812. 

The liability of the vessel for wages of the 
nominal owner, shipped as cook, hdd superior to 
that of mortgagees from him, who had no knowl- 
edge that the sale to him was without considera- 
tion, and made for the purpose of obtaining a 
registry; and the liability for a deficiency can- 
not be'set off against his claim for wages.— The 
Uncle Tom, Case No. 14,335. 

The record of a mortgage in the oflBce of the 
collector is not constructive notice to material 
and repair men. — Wilson v. The Jewess, Case 
No. 17,812. 

An hypothecation of a vessel by her owner, 
to secure a pre-existing debt, which, in its origin, 
gave no lien on the vessel, gives no priority to 



such hypothecation over a prior maritime lieit 
on the vessel.— The Native, Case No. 10,054. 

Insurance premiums on policies issued prior 
to a mortgage on the vessel will be preferred to- 
it, but those on later policies will be postponed. 
—The Illinois, Case No. 7,005. 

A bottomry bond given by the owner in a for- 
eign port for money to purchase cargo Jicld' 
entitled to priority over an earlier mortgage,, 
under which the mortgagor was allowed to re- 
main in possession without alteration of the- 
ship's papers.— The Mary, Case No. 9,187. 

V. ENFORCEMENT. 

Costs in actions to enforce liens, see "Admiral- 
ty," §§ 127-153. 
Enforcement in admiralty, see "Admiralty," § 3^ 

§ 54. Jniisdiction in general. 

Admiralty has jurisdiction in rem for supplies 
furnished to foreign ships in our ports, and to- 
our ships in foreign ports or in the ports of other 
states.— The Nestor, Case No. 10,126; North 
V. The Eagle, Id. 10,309. 

The lien follows the ship wherever she goes^ 
and may be enforced wherever there is jurisdic- 
tion to enforce it.— The Champion, Case No. 2,- 
583. 

There is a lien in Canada for supplies fur- 
nished an American vessel, and a court of ad- 
miralty has the power to enforce it.— The Cham- 
pion, Case No. 2,583. 

A lien for seamen's wages existing under the 
general maritime law will be enforced by the- 
courts of the United States, though the lien 
arose in Canada, where there are no admiralty 
courts.— The Champion, Case No. 2,584. 

A suit in rem cannot be maintained here for 
repairs made to a Canadian vessel in Canada, 
where the local law gives no lien.— The Mer- 
maid, Case No. 9,459. 

Whenever the existence of a lien on a vessel 
for work or repairs is established, under the 
local law, whether by statute or by common or 
municipal law, the jurisdiction of the admiralty 
attaches proprio vigore. — The Marion, Case No. 
9,087. 

The national courts have exclusive jurisdiction: 
to enforce maritime liens. — McAllister v. The 
Sam Kirkman, Case No, 8,658. 

The jurisdiction of the admiralty courts to en- 
force maritime liens cannot be ousted by any 
proceedings in the state courts by owners or 
agents.— McLelland v. The Robert Morris, Case 
No. 8,896. 

A vessel seized by a sheriff on process by a 
state court to enforce a lien given by the local 
law is still subject to seizure on a libel in rem 
in admiralty to enforce a lien given under the 
general maritime law.— Riggs v. The John Rich- 
ards, Case No. 11,827; Wall v. The Royal 
Saxon, Id. 17,093; Certain Logs of Mahogany, 
Id. 2,559. CONTRA, see The Oliver Jordan, 
Case No. 10,503. 

A vessel in the hands of a sheriff under pro- 
cess of a state court to enforce a lien given by- 
the local law for materials furnished is not 
subject to seizure by the marshal on a libel in 
rem in admiralty to enforce a similar lien.— The- 
Robert Fulton, Case No. 11,890. 

Where a vessel goes from a home port to an- 
other state to be repaired, a libel will lie against 
her at her home port for the balance due. — The 
Christopher North, Case No. 2,707. 

Common-law courts of Massachusetts have nO' 
power to adjust maritime liens on a fund at- 
tached under the state law.— The Caroline, Case- 
No. 2,419. 

Filing a claim in admiralty, stating the prior 
attachment by the state court process, and; 
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claimiDg protection in regard thereto, lield not 
a submission of tlie jurisdiction of the court. — 
The Robert Fulton, Case No. 11,890. 

§ 55. Effect of rule 12 in admiralty in 
general. 

Under rule 12 in admiralty there is a lien en- 
forceable in rem in admiralty for repairs to a 
domestic vessel, though no lien is given by the 
local law.— In re Kirkland, Case No. 7,842. 

Under ru'e 12 in admiralty a lien exists for 
necessaries furnished a domestic vessel, though 
by the law of the place tliere may be no juris- 
diction to enforce it— The Union Express, Case 
No. 14,364. 

The amendment of 1872 to rule 12 does not 
revive a claim which is almost barred by limita- 
tion, and make it a lien on the vessel, so as to 
cut off titles perfected or acquired before such 
rule was adopted.^The Circassian, Case No. 2,- 
726. 

Such amendment did not abrogate the distinc- 
tion between a domestic contract and a mari- 
time lien but relates only to the process.— The 
Selt, Case No. 12,649. 

. The twelfth admiralty rule, as amended May 
6, 1872, affects merely the remedy, and is there- 
fore applicable to all suits for repairs or supplies 
instituted after its passage, whether such re- 
pairs or supplies were made or furnished before 
its passage or not.-— In re Kirkland, Case No. 7,- 
842. CONTliA, see The Circassian, Case No. 
2,720a. 

§ 56. Liens given "by state laws. 

Where the lien is given by the local law, the 
lienors may elect to enforce it either in admi- 
ralty or in the state court— Davis v. New Brig, 
Case No. 3,643. 

Liens on domestic ships, given by a state stat- 
ute in cases of contracts maritime in their na- 
ture, may be enforced by process in rem in ad- 
muralty under the 12th Rule in Admiralty.— The 
Richard Busteed, Case No. 11,764; Boon v. The 
Hornet, Id. 1,640; Davis v. New Brig, Id. 3,643; 
Dudley v. The Superior, Id. 4,115; The Edith, 
Id. 4,283; Gill v. The Continental, Id. 5j425; 
Haslett V, The Enterprise, Id. 6,197; The Heze- 
kiah Baldwin, Id. 6,449; The Hull of a New 
Ship, Id. 6,859; The Illinois, Id. 7,005, note; 
The John Farron, Id. 7,341; The Norfolk, Id. 
10,297; Phillips v. The Thomas Scattergood, 
Id. 11,106; The Raleigh. Id. 11,539; The Rob- 
ert Fulton, Id. 11,890; Schuchardt v. The An- 
gelique. Id. 12,483b; The Selt Id. 12,649; The 
Unadilla. Id. 14,332; Weaver v. The S. G. 
Owens, Id. 17,310; White v. The Cynthia, Id. 
17,546a; Whittaker v. The J. A. Travis, Id. 
17,599. CONTRA, see The Adele, Case No. 
78; The Island City, Id. 7,109; Jackson v. The 
Kinnie, Id. 7,137; New York Mail S. S. Co. v. 
The Baltic, Id. 10,213; Tupper v. The St Law- 
rence, Id. 14,240. 

A lien on a vessel given by the local law for 
services not maritime in their nature is not 
enforceable in admiralty.— Kegan v. The Amar- 
anth, Case No. 7,646; Russell v. Barkman, Id, 
12,151. 

A contract for ma.terials and labor in the con- 
struction of a vessel is not maritime, and the 
lien given therefor by the local law is not en- 
forceable in admiralty.— Allair t. The Francis 
A. Palmer, Case No. 203; The Norway, Id. 10,- 
359. 

A lien given by the local law to a subcontract- 
or for labor in building a vessel is valid and en- 
forceable in admiralty, though the owner is not 
personally liable therefor,- Purinton v. Hull of 
a New Ship, Cases Nos. 11,472, 11,473. 

Furnishing an air pump to a water craft (a 
"chuncker") used for pumping water out of dry 
flocks is a maritime service, and the lien given 
llierefor by the local law may be enforced in 
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the district court in admiralty. — ^Winslow v. A 
Floating Steam Pump, 'Case No. 17,880. 

The remedy for the enforcement of a lien un- 
der the local law for supplies in the home port 
whether valid or invalid, will not defeat the 
lien, or the jurisdiction of the admiralty court 
to enforce it.— The Illinois, Case No. 7,005; The 
John Farron, Id. 7,341. 

No difference wiU be made in the enforcement 
of maritime liens between those created by 
state statute and those given by the general 
maritime law.— Schuchardt v. The Angelique, 
Case No. 12,483d; Whitlock v. The Thales, Id. 
17,578. 

The lien on a domestic vessel is enforced sub- 
ject to the qualifications and limitations of the 
local law.— The Alida, Case No. 199. 

The procedure on enforcement in the district 
court of a lien given by the local law must be 
according to that in admiralty. — ^Davis v. New 
Brig, Case No. 3,643. 

The provision of a state statute that a lien 
given tiiereby shall not be enforced within 60" 
days is inapplicable to a suit in admiralty to 
enforce such lien.— The Richard Busteed, Case 
No. 11,764. 

The admiralty court is not bound by the pri- 
ority given the lien by the local law.— Schuchardt 
V. The Angelique, Case No. 12,483b. 

The person in rightful possession running a 
vessel, though lessee, mortgagee, or parol ven- 
dee, and not the registered owner, will be con- 
sidered the owner for the purposes of enforcing 
a lien under the state laws.^Weaver v. The S. 
G. Owens, Case No. 17,310. 

The Wisconsin statute providing that every 
vessel used in navigating the waters of the state 
shall be liable for all debts contracted by the 
master, etc., and authorizing suit against the 
vessel by name, and the sale of the vessel or 
part thereof, as on execution, but not so as to 
vest in the purchaser an unincumbered title, cre- 
ates no lien which can be enforced in admiralty 
against a domestic vessel by a proceeding in rem 
brought by a domestic creditor.— The Celestine, 
Case No. 2,541. 

§ 57. Time of talcing proceedings for en- 
forcement. 

Where a term of credit is given, the lien can- 
not be enforced until after its expiration.- The 
John Walls, Jr., Case No. 7,432. 

A lienholder who receives a note for his claim 
cannot institute proceedings against a vessel 
until the maturity of the note, but may in- 
tervene tefore such maturity in proceedings in- 
stituted by others.— Srodes v. The Collier, Cases 
Nos. 13,272, 13,272a. 

The lien for work or materials in the con- 
struction of a vessel may be enforced before it 
is finished or sold.— Davis v. New Brig, Case No. 
3,643. 

A lien given under the general maritime law 
for labor and materials in the building of a ves- 
sel may be enforced by process in rem, even 
before the vessel is launched. — ^Parmlee v. The 
Charles Mears, Case No. 10,766. 

The New York statute of limitations in re- 
spect to enforcing liens on vessels does not ap- 
ply to liens arising from torts.— Laing v. The 
G. L. Buckman, Case No. 7,088. 

Limitation of suits in admiralty, see "Admi- 
ralty," § 44. 

§ 58. Parties and intervention. 

All the privileged creditors may unite in one 
libel, or, if the libel is filed by one, the others 
may be made parties by petition. — ^The Hull of 
a New Ship, Case No. 6,859. 

The assignment of a claim for towage does 
not transfer the legal title, and the original 
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owner can sustain a libel in his own name. — ^The 
Emma L. Coyne, Case No. 4,466. 

The right to sue in admiralty to enforce a 
<'laim for supplies and repairs to a vessel is per- 
sonal, and cannot be nyiintained for the benefit 
of an assignee of a duebill or promissory note 
given to secure the claim. — Reppei*t v. Robin- 
son, Case No. 11,703. 

The lien of a material man is assignable, 
and, where the assignment is absolute, the as- 
signee should nroceed in admiralty in his own 
name.— The Sarah J. Weed, Case No. 12,350. 

A sheriff who permits an attached vessel to 
be seized by admiralty process, without opposi- 
tion, may intervene in the admiralty suit, and 
claim the proceeds in the registry. — ^Eneas v. 
The Charlotte llinerva. Case No. 4,483. 

A mortgagee in possession maj' intervene to 
contest the validity of a lien.— Elmore v. The 
Alida, Case No. 4,419. 

See, also, "Admiralty," § 53. 

§59. Iiibel. 

A libel by employes of a contractor, which 
fails to allege that the contractor had author- 
ity to make the repairs or to employ libelants, 
is insufficient. — ^The Augusta, Case No. 647. 

A libel for supplies furnished to a foreign ves- 
sel must allege that the owner had no funds or 
credit with w^hich to procure the supplies. — 
Brown v. The Albany, Case No. 1,987. 

A libel to enforce an alleged lien for neees- 
sarj' materials and supplies furnished to the 
master in a foreign port, where no funds of the 
owner were available, need not specify the par- 
ticulars and amounts which make up the claim, 
and the evidence by which thev are to be proved. 
— Whitloek v. The Thales, Case No. 17,578. 

A libel to enforce a lien upon a vessel or its 
proceeds for premiums due upon marine policies 
should aver their amounts and dates, the names 
of the insured, and the extent and character 
of their interests, and that the policies covered 
the vessel during the season of navigation. — 
The Dolphin, Cases Nos. 3,973, 3,974. 

The libel to enforce a lien for materials used 
in the construction of a vessel filed before the 
vessel is launched must show the vessel to be 
of a size and build fitted for maritime employ- 
ment, and intended for navigation upon the 
lakes or high seas. — Parmlee v. The Charles 
Jlears, Case No. 10,766. 

A libel to enforce a lien on a vessel must dis- 
tinctly state the facts or law under which it 
arises or is claimed. — Parmlee v. The Charles 
Mears, Case No. 10,766. 

The libel must show that the lien was filed 
within the time required by the law giving it.— 
The Antelope, Case No. 482. 

§ 60. AnsTver. 

The objection that the vessel for which sup- 
plies or repairs are furnished is not one fitted for 
navigation on the high seas must be taken by 
answer.— Reppert v. Robinson. Case No. 11,703. 

The defense of stale claim in admiralty must 
be supported by a statement of facts showing 
that it is inequitable to enforce the claim. — Jay 
V. Allen, Case No. 7,235. 

Whether supplies furnished to a vessel are 
necessary is a conclusion of law, and the claim- 
ant, in answer to a libel by a material man, is 
not required to either admit or deny that the 
articles furnished Avere necessaries. — The Gus- 
tavia. Case No. 5,876. 

§ 61. Evidence. 

A vessel coming from sea into an American 
port, and receiving repairs there, will be pre- 
sumed to be liable under the general maritime 
law, until the contrary is shown. — Cohan v. The 
Rolling Wave, Case No. 2,959a. 



The burden is on the daunant to prove that 
time drafts given for the amount of supplies 
were agreed to be received in payment.— The 
James Guy, Case No. 7,195. 

^ Testimony of person making advances to re- 
lieve vessel in straitened circumstances, as to his 
intent, is admissible.— The Acme, Case No. 28. 

§ 62. Distriljution of proceeds — ^In gen- 
eral. 

See, also, "Admiralty," § 111. 

A surplus fund in a court of admiralty arising 
from the sale of a vessel is subject to the same 
trusts and liens as the vessel itself was sub- 
ject to.— Gardner v. The New Jersey, Case No. 
5,233; Remnants in Court, Id. 11,697; The 
Syracuse, Id. 13,716. 

The district courts in admiralty exercise equity 
powers in the distribution of a surplus arising 
under a sale, whether the parties have maritime 
liens or not.— The Skylark, Case No. 12,928. 

A proceeding by petition against the proceeds 
of propertj' charged with a maritime lien is a 
proper method ot invoking the admiraltv juris- 
diction.— Justi Pon V. The Arbustci, Case No. 
7,589. 

To impound a fund in admiralty until a deci- 
sion can be had upon the validity of a contested 
claim, the creditor must have sued out attach- 
ment or pleaded his lien to an antecedent action. 
—French v. The Superb, Case No. 5,103a. 

Surplus moneys in the registry will not be 
distributed until conflicting claims thereto are 
properly adjudicated.— The Fanny, Case No. 4,- 
637. 

Until all libels and petitions have been heard, 
the proceeds are not distributed except to those 
who have an undoubted priority, such as sea- 
men and salvors; and this not witiiout ' notice 
to all others.— The Fanny, Case No. 4,638. 

The surplus in the registry after payment of 
the allowed claim will be applied pro rata to 
the payment of other claimants.— Logan v. The 
JEolian, Case No. 8.465. 

Where the proceeds are not sufficient to sat- 
isfy eitlier of two mortgagees, a material man 
whose lien is subsequent only to that of the 
junior mortgagee cannot object to the applica- 
tion of the proceeds as between the mortgagees. 
—The John T. Moore, Case No. 7,430. 

Long delay in enforcing a maritime lien does 
not affect libelant's right to interest from the 
time the debt fell due.— Enslow v. The Sarah 
and Abigail, Case No. 4,495. 

The right to proceed against the surplus pro- 
ceeds of a vessel in court holds good where a 
party has a right to proceed in admiralty in 
personam, though not in rem. — ^The Stephen Al- 
len, Case No. 13,361. 

§ 63. Priority in distribution. 

The time of bringing suit determines the pri- 
ority of payment of claims which are of like 
character, without extrinsic priority. — ^The Adele, 
Case No. 78; French v. The Superb, Id. 5,- 
103a; The Globe, Id. 5,483; The Pathfinder, Id. 
10,797; Schuchardt v. The Angeleque, Id. 12,- 
483a; Same v. The Angelique, Id. 12,483b, 
12,483c; The Triumph, Id. 14,182; The Amer- 
ica, Id. 288. 

The decrees will be paid, with costs, under the 
rule of priority. — The Adele, Case No. 78. 

The one who obtains the first decree has no 
priority over others whose liens are of equal 
degree.— The Fanny, Case No. 4,638. 

Liens under the New York statute for sup- 
plies held should be paid in the order of the 
filing of the libels, and not in the order of filing 
specifications. — ^The Minnie R. Childs, Case No. 
9,640. 

A parly who might have perfected his lien un- 
der a state law, had not the issue come into the 
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sKlmiralty court, is entitled to, priority in dis- 
tributing tl:e proceeds.— The Lady Franklin, 
■Cnse No. 7,983. 

Where the fund is still in court, the decree 
"may be opened under circumstances which would 
excuse a default, — ^The America, Case No. 288. 

Where there are several privileged debts 
against a Te?sel, those which are in the same 
rank of privilege are to be paid concurrently. 
But debts occupying a higher rank of privilege 
are fully paid before any allowance is made to 
those holding a lower rank of privilege. — ^The 
Paragon, Case No. 10,708. 

Liens of the same rank will be paid out of 
T)rocGeds in inverse order of dates of creation. — 
The America, Case No. 288. 

In disposing of the proceeds of the sale of the 
parts of a wrecked vessel saved by the owners, 
the court will order payment, — ^First, to the sea- 
men; and, second, to material men. — ^Bruce v. 
The America, Case No. 2,04G. 

Jiaritime liens are payable out of the pro- 
ceeds, when the same are insufficient, in the ^fol- 
lowing order: (1) Salvage; (2) general aver- 
age; (3) seamen's wages; (4) bottomry bonds 
in inverse order of date; (5) supplies, repairs, 
•materials, towage, pilotage; (6) wharfage, de- 
murrage, contract of affreightment -or passage, 
stevedore's services; (7) damage by collision; 
<8) unpaid premiums on insurance; (9) claims 
under Nos. 5 and 6 accruing after collision; (10) 
l)rokerage services (nonmaritime liens); (11) 
, mortgage; (12) levy by execution against own- 
•er.— Provost v. The Selkirk, Case No. 11,455. 

Claims for towage and necessaries are enti- 
tled to rank tnose for breaches of contract of 
affreightment.— The Unadilla, Case No. 14,333. 

In the disposition of the proceeds of a vessel, 
■different claims are marshaled as follows: (1) 
"Seamen, suing for wages; (2) material men; 
<3) a consignee, for money advanced for tow- 
age, pilotage, light money, and port duties, — 
•each claim carrying with it its own costs. — The 
■Rodney, Case No. 11,993. 

Liens on proceeds are paid in the following 
order: (1) For seamen's wages; (2) for ma- 
terials arising by the general maritime law; (3) 
Tyy virtue of a seizure under a state law, without 
Teference to priority of seizure. — Dudley v. The 
"Superior, Case No. 4,115, 

The proceeds of a vessel sold on a libel for 
wages distributed in the following order; Wages 
and costs; recorded mortgage; clerk's, mar- 
shal's, and proctor's fees; supplies at the home 
port— The Kate Hinchman, Case No. 7,620. 

Where a vessel was libeled in the home port 
while in possession of shipwrights, Jield, that 
they must be first paid; then a prior mortgagee; 
-and, afterwards, one who made repairs, but ^as 
"never in possession, ratably with furnishers of 
•supplies.— Marsh v. The Minnie, Case No. 9,117. 

Two persons claiming by hypothecations made 
Tjy the master to secure loans for necessary re- 
pairs and supplies are entitled to be paid out 
■of the proceeds in court before a prior mortgagee, 
and, as between the two hypothecations, the 
later -one is entitled to priority.— Furniss v. The 
Magoim, Case No. 5,163, 

§ 64. WJio entitled to share. 

The proceeds of a sale may be appropriated in 
payment of liens on the original property other 
than tljat under which it was sold, but not of 
■debts arising on personal contracts. — Brackett v. 
The Hercules, Case No. 1,762. 

The right to proceed against surplus proceeds 
liolds good where a party has a right to proceed 
in admiralty in personam, though not in rem. — 
The Stephen Allen, Case No. 13,301: 

A person who declined to appear as claimant 
in suits to enforce maritime liens hag no stand- 



ing in court to claim a distribution of the pro- 
ceeds of sale on a decree therein, — Schuohatdt 
V. The Angelique, Case No. 12,483d. 

Intervening mortgagees are entitled to the sur- 
plus proceeds of the sale of a vessel after the 
payment of prior claims. — ^United Hydraulic Cot- 
ton-Pfess Co, v. The Alexander McNeil, Case 
No. 14,404. 

In marshaling the proceeds of a vessel for dis- 
tribution, a mortgage debt will be entitled, after 
satisfaction of privileged and lien d6bts, to pay- 
ment, as against the owner. — Remnants in 
Court, Case No, 11,697, 

Where a mortgage lien appears, though in- 
formal on its face, the court, in distributing 
proceeds of sale ofi a vessel, will equitably al- 
low payment as between the owner and the 
mortgagee, — ^Town v. The American Banner, 
Case No. 14,112a, 

The proceeds of the sale of a vessel may be 
applied in extinguishment of a mortgage there- 
on, though it cannot be foreclosed in equity. — 
Bartlette v. The Viola, Case No, 1,083. 

The holder of a mortgage on a vessel to se- 
cure a debt for advances made for her last 
voyage may interpose a claim on the balance 
of the proceeds in the custody of the court, on a 
sale to enforce preferred liens subsequently ac- 
crued, irrespective of his right to sustain a libel 
to enforce it against the ship originally. — Leland 
V. Medora, Case No. 8,237. 

The fact that the purchaser of a vessel in a 
proceeding in rem is also the owner of a mort- 
jgage thereon does not extinguish the mortgage, 
i but the same becomes a charge upon the pro- 
j ceeds of the vessel, and the purchaser thereof 
! may, upon petition, obtain payment of the 
I amount due upon the mortgage out of such pro- 
ceeds, all other claims against the vessel having 
been satisfied. — The Syracuse, Case No. 13,716. 

A person having an agreement for a mortgage 
upon a vessel has no such interest as will en- 
title him to claim the proceeds of her sale in 
the. registry of the court.— The Favorite, Case 
No. 4,699. 

The court has no power to order paid out of 

surplus proceeds in the registry a demand which 

could not. be enforced in admiralty by a suit 

either in rem or in personam, — The Fanny, Case 

j No. 4,637. 

j Persons may be paid out of the surplus on 
■ petition, though they could not sustain an orig- 
inal action in rem. — ^The Boston, Case No. 1,669. 

A party having a prior right to a vessel may 
claim distribution from surplus proceeds in ad- 
miralty, although his original demand was not 
i one enforceable in admiralty. — ^Harper v. New 
Brig, Case No. 6,090. 

TJncontroverted claims which are within the 
jurisdiction of the court, although clothed with 
no privilege, and not reduced to judgment, may 
be satisfied out of surplus proceeds in the reg- 
istry.— The Fanny, Case No. 4,637. 

Claims arising on the last voyage and those 
for watching the vessel in port up to the time 
of her seizure by the marshal were allowed out 
of the surplus proceeds in the registry, as against 
the assignee in bankruptcy. — ^The Trimountain, 
Case No, 14,175, 

Where a vessel, bona fide assigned by the 
owner, is subsequently sold under a maritime 
lien, the assignee is entitled to a distribution of 
the surplus, in preference to a creditor having 
no such appropriation. — Hai^per v. New Brig, 
Case No. 6,090. 

A material man whose lien is discharged by 
the giving of credit is still entitled, upon petition, 
to be paid out of remnants and surplus remain- 
ing in the registry.— Zane v. The President, Case 
No. 18,201. 
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As between a lien claimant and the owner, 
though the lien has been lost by lapse of time, 
if originally founded upon a maritime claim, the 
court will order it to be paid out of -the proceeds 
in the registry. — Town v. The American Banner, 
Case No. 14,112a; The Stephen Allen, Id. 13,- 
361. 

A lien which could be enforced against a ves- 
sel by the state law follows the proceeds of a 
sale made to satisfy a maritime lien. — The Lady 
Franklin, Case No. 7,983. 

In the distribution of proceeds after the sale 
of a vessel in admiralty, parties having liens un- 
der state laws are entitled to payment' in .pref- 
erence to the owner. — ^The Grace Greenwood, 
Case No. 5,652. 

Though a lien given by a state law against 
a vessel for repairs and supplies in the home 
port cannot be enforced in admiralty, the ad- 
miralty court may, where the same is valid, pay 
it out of the fund in the registry.— The Island 
City. Case No. 7,109; Francis v. The Harrison, 
Id. 5,038. 

A state statute, giving a preferential lien for 
materials or supplies furnished in the construc- 
tion or repair of a vessel, held valid and opera- 
tive as to surplus proceeds in the registry after 
satisfaction of maritime liens. — ^Francis v. The 
Harrison, Case No. 5,038. 

The successive decisions of the supreme court 
abrogating the practice of enforcing such liens 
by proceedings in rem, reviewed and explained. 
—Francis v. The Harrison, Case No. 5,038. 

The mortgagee of a vessel is entitled to pay- 
ment of his mortgage out of the fund in the reg- 
istry in a court of admiralty after the payment 
of prior liens. — The Island City, Case No. 7,109. 

Act Ohio Feb. 26, 1840, confers no lien in 
favor of the persons therein mentioned, and such 
persons are not entitled to payment out of the 
surplus proceeds in the registry of the admiralty 
court.- The Velocity, Case No. 16,911. 

The rights of a creditor having a lien against ! gee "Torts." 
a vessel under Rev. St. Me. c. 125, § 35, are j jurig^jictjon ^f admiralty, see "Admiralty," §? 
paramount to the rights of the general creditors ' 30-33 * 

under the laws of the state regulating the dis- j 

tribution of estates of deceased insolvent debt- i inADoiAr^iT- 

ors.— The Young Mechanic, Case No. 18,181. | mAnHIAbt. 

§ 1, What law governs. § 2, Who may marry. § 3, 



proceeds in the registry. — Eneas v. The Charlotte 
Minerva. Case No. 4,483. 

In an admiralty seizure cause, a proportion of 

the proceeds cannot be awarded to informers 

unless by special statutory authority. — The 

Langdon Cheeves and The Caledonian, Case No. 

i 8,064. 

I § 65. Subrogation. 

; As to the right of subrogation in admiralty in- 
', the case of the payment of the claims of sea- 
j men and others.— The Tangier, Case No. 13,744. 

! The hypothecary creditor is not subrogated to- 

■ the privilege of material men and laborers mere- 
' ly by paying their claims on orders drawn by 
i the builder.— The Hull of a New Ship, Case No. 

■ 6,859. 

j Advances made by a mortgagee to subsisting 
lien holders at the time of taking possession un- 
der the mortgage should be paid in the order in 
which the liens themselves would have been paid, 

; —The St. Joseph, Case No. 12,229. 

; The general agent of a ship at her home port 
. is not entitled to be subrogated to the lien of 
. seamen whose wages he has paid in the regular 
• course of his agency .^The Sarah J. Weed, Case 
! No. 12,350. 

I The person who, at the request of the owner 
I of a vessel seized in a foreign port for supplies 
I furnished, signs a stipulation for its release, and 
subsequently pays the amount decreed against 
the vessel, is not subrogated to the lien dis- 
charged thereby.— The Robertson, Case No. ll,- 

■ 923. 

The principle that where one creditor has two- 
funds to resort to, while another has security on 
only one of such funds, the former will be com- 
pelled to resort to the other fund, will not be 
applied in admiralty at the instance of a mere 
mortgagee. — The Sailor Prince, Case No. 12,219. 
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A loan to the master to enable him to dis- 
charge a lien for seaman's wages and relieve the 
boat from arrest may be satisfied out of the 
surplus in the registry. — ^The Fanny, Case No. 
4,637. 

But not so with moneys advanced to purchase 
fuel to enable the vessel to continue her trip, 
or to pay expenses of bonding her. — ^The Fanny, 
Case No. 4,637. 

The surplus proceeds are subject, as against 
the owner, to the master's claim for wages and 
disbursements on account of the vessel up to the 
time of her seizure, but not after such time. — 
The Santa Anna, Case No. 12,325; The Monon- 
gahela. Id. 9,712; Gardner v. The New Jersey, 
Id. 5,233. 

A court of admiralty will not favor an in- 
direct lien upon the fund in hand by those claim- 
ants who cannot sue originally in such court, 
especially where there are adverse interests. — 
Gardner v. The New. Jersey, Case No. 5,233. 

Factors entitled to a certain sum as commis- 
sions are not entitled to the proceeds of sale 
of a cargo as against bona fide possessors there- 
of, but the court will decide upon Hie equities 
of all concerned, and decree the amount of the 
lien to the factors, and the residue to the other 
claimants. — The Packet, Case No. 10,655. 

A sheriff who, after attaching a vessel in a 
suit by a creditor against her owner, permits, 
without opposition, her seizure by the marshal 
under admiralty process, is a competent party 
to inten'ene in the admiralty suit, and claim the 



•■ What constitutes. § 4, Solemnization. § 5, Proof. 

; See, also, "Bigamy"; "Breach of Marriage 
Promise"; "Divorce"; "Husband and Wife." 
' Consideration for conveyance, see "Fraudulent 
j Conveyances," § 10. 

! § 1. "What la\y governs. 

! As a general rule, the capacity or incapacity 
' to marry depends on the law of the place 
1 where the marriage is contracted, and not on 
i the place of the domicile of the parties. — Pons- 
I ford V. Johnson, Case No. 11,266. 

I § 2. "VTho may marry. 

A state marriage law prohibiting marriage 
! between negroes and white persons is not an- 
nulled or affected by the civil-rights bill or 
the fourteenth amendment. — In re Hobbs, Case 
No. 6,550. 

Rev. St. § 1977, giving to all persons the 

same right of making and enforcing contracts 

as is enjoyed by white persons, does not ex- 

; tend to a marriage contract which is void by 

i the law of the state where the parties reside; 

and this whether the marriage w^as solemnized 

j in that state, or in another state where the 

t marriage wa's lawful, and to which the parties 

resorted, to evade the law of their own state. 

— ^Ex parte Kinney, Case No. 7,825. 

§ 3. Wbat constitntes. 

Oregon and California laws as to the req- 
uisites of a valid marriage. — Holmes v. Holmes, 
Case No. '6,638. 
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Marriage, in Missouri, may be had by .the 
mutual, present consent of two competent per- 
sons, made ingood faith, and followed by co- 
habitation. — Holabird V. Atlantic Mut. Life 
Ins, Co., Case No. 6,587. 

A contract of marriage, made between citi- 
zens of the state, not in accordance .with^ its 
laws, -who purposely go beyond its jurisdiction, 
and not within that of another state, — as at 
sea,— is void.— Holmes v. Holmes, Case No, 6,- 
638. 

Living together as man and wife, in exclu- 
sive cohabitation, long continued, although ev- 
idence ' of a .previous marriage, cannot make 
the parties man and wife, — Holmes v. Holmes, 
Case No, 6,638, 

§ 4. Solenuiizatioii. 

In Michigan, it is essential that a marriage 
shall be solemnized in the presence of a minis- 
ter or magistrate, and two witnesses.— Meister 
V, Bissell, Case No. 9,398. 

Requisites of an indictment against a minis- 
ter for solemnizing a marriage between per- 
sons under age without the consent of their 
parents or guardians, contrary to Act Md. 1777, 
c. 12, § 9.— United States v. McCormick, Case 
No. 15,663. 

The addition of "clerk" to the name of de- 
fendant is not a sufficient averment that he 
was a minister authorized to solemnize mar- 
riage rite.— United States v. McCormick, Case 
No. 15,663. 

§ 5. Proof, 

The admissions and acknowledgments of the 
parties to an alleged marriage held not suffi- 
cient to establish the same when only made in 
the presence of each other, and not in the pres- 
ence of a third person.— Van Ness v. Van Ness, 
Case No. 16,869. 

Marriage may be proven by general reputa- 
tion, cohabitation, and the express recognition 
of the wife in the will of the husband.— Hinde 
V. Vattier, Case No. 6,512. 

MARRIAGE SETTLEMENT. 

See "Husband and Wife," § 2. 

MARRIED WOMEN. 

See "Husband and Wife." 



MARSHALING ASSETS AND SECURI- 
TIES. 

5 1, Application of doctrine in general. § 2, Ap- 
plication to judgment creditors. § 3, Payment of 
l3ills and notes. 

In bankruptcy, see "Bankruptcy," § 279. 

§ 1. Application of doctrine in general. 

When a common fund is equally liable as a 
security for various claims, it can only be ad- 
ministered for the benefit of all, and this 
whether the claims have matured or not. — Dun- 
can V. Mobile & O. R. Co., Case No. 4,138. 

As between creditors having a common lien 
on property, equity will require the one having 
also a separate lien on other property to en- 
force it first. — McLean v, Lafayette Bank, 
Case No. 8,888; Russell v, Howard, Id, 12,- 
156; Findlay's Bx'rs v. Bank of United States, 
Id. 4,791; In re Foot, Id. 4,906. 

The rule that a party having a double fund 
to resort to will be required, as against other 
creditors, to first resort to that one on which 
lie alone has a lien, will not be applied where 
it would operate to his prejudice. — United 
States V. Duncan, Case No. 15,003. 



Where a creditor with a right to two funds- 
obtains satisfaction from both of them, equity 
will give a creditor who has a lien on one of 
such funds a lien on the fund .not exhausted. — 
Findlay's Bx'rs v. Bank of United States, Case- 
No. 4,791; In re Foot, Id. 4,906. 

The opposition of one creditor to the claim 
of another on the administration of a common 
fund in equity inures to the benefit of all. — 
Duncan v. Mobile & O. R. Co., Case No. 4,- 
138. 

The express waiver of all objections by oth- 
er creditors only affects the proportion of the 
fund to which they would be entitled on exclu- 
sion of the disputed claim. — ^Duncan v. Mobile 
& O. R. Co,, Case No, 4,138, 

The election of a creditor to retain or re- 
cover a debt from one of two parties, or out of 
one of two funds, cannot vary in a court of 
equily their rights inter sese, — ^Wiggin v. Dorr, 
Case No, 17,625. 

The rule that payment is to be applied to- 
the oldest debt if the debtor ^ives no direc- 
tions is applicable to the liability of sureties 
on successive bonds. — ^Boody v. United States^ 
Case No. 1,636. 

§ 2. Application to jtidgment creditors. 

The lule as to marshaling assets, and its ap- 
plication to judgment creditors. — Alston v. 
Munford, Case No. 267. 

Purchaser of lands subject to judgment lien 
cannot require officer to marshal debtor's lands- 
in order of attaching of the lien.— Barth v, 
Makeever, Case No. 1,069. 

§3. Payment of hiils and notes. 

Where an assignee of certain drafts, in trust 
for the payment of -debts incurred thereon, re- 
covers on some, and not on others, the amount 
recovered should be applied pro rata to the sev- 
eral drafts.— Farmers' & Mechanics' Bank v> 
Stiekney, Case No, 4,657. 



MARSHALS. 



Of United States, see 
shals." 



'United States Mar- 



MARTIAL LAW. 

See "War," §§ 5, 83. 

Conflicts between military and civil authori- 
ties, see "Habeas Corpus," § 13. 

MASTER AND SERVANT. 

§ 1, T!ie relation. § 2, Compensation and lien. § 3^^ 
Master's liability for injuries to servant— In general, 

§ 4, Tools, machinery, and appliances. § 5, 

Fellow servants. § 6, Rlslc assumed by servant. 

§ 7, Contributory negligence of servant. § 8, 

Actions. § 9, Liabilities for injuries to tlilrd 

persons. § 10, Interference ■with relation by third 
persons. 

See, also, "Apprentices";, "Slaves"; "Work 
and Labor," 

Employment of seamen, see "Seamen," 

Parol evidence of contract of employment, see- 
"Evidence," § 67, 

Priority of claims for wages, see "Bankrupt- 
cy," § 433, 

Right to inventions, see "Patents," § 61. 

§ 1. The relation. 

Where a person employed under contract by 
which the employer was to have the benefit of 
all inventions made during the term of service 
continues after the expiration of the term in 
the contract, without any new agreement, the 
employer is entitled to the exclusive use of all 
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inventions made while the person was in his 
service.— Wilkens v. Spafford, Case No. 17,659. 

A locomotive engineer employed by the day 
to daily make a -particular run cannot lawful- 
ly quit before the run is finished. — United 
States V. Stevens, Case No. 16,392. 

§ 2. Compensation and lieu. 

Hauling quartz to a quartz mill is "performing 
labor foi carrying on the mill" within St. Nev. 
1869, p. 61.— In re Hope Min. Co., Case No. 6,- 
681. 

The lien is acquired bj' the performance of 
the work, and not by jBling the notice, etc. — ^In 
re Hope ilin. Co., Case No. 6,6S1. 

§3. Master's liability for injuries to 
servant— In general. 

Master liable only in case of negligence or 
want of due and proper care and prudence. — ^Ad- | 
ams v. West Roxbury, Case Xo. 67. I 

Employes on vessels cannot recover for in- 1 
juries caused by the mere negligence of the offi- 
eers or other employes. — ilalone v. Western . 
Transp. Co., Case Xo. 8,996. | 

§ 4. Tools, macliinery, and applian- | 

ces. i 

The proprietor of dangerous machinery is ' 
bound to use reasonable care to keep it in a : 
safe and sound condition. — ^Jones v. Yeager, Case ; 
Xo. 7,510. ; 

Furnishing unsuitable explosive for blasting 
is negligence. — ^Adams v. West Roxbury, Case ; 
Xo. 67. I 

Master in selecting dangerous instruments, ■ 
such as explosives, must not sacrifice quality to , 
cheapness. — Adams v. West Roxbury, Case Xo. i 
67. I 

"miere the oiiginal construction and plan of 
a railroad structure is not faulty, and it is regu- ! 
larly inspected by competent men, the company 
is not liable to an employe for an injury re- 
ceived from a defect of which it had no notice. 
— Gohen v. Texas Pac. Ry. Co., Case Xo. 5,507. 

A railway companj' managing its trains by 
telegraph failing to provide a suitable telegraph 
line, so equipped with telegraph stations and 
operatives as to properly and safely control the 
movement of its trains, is hable for injuries sus- 
tained thereby to one of its train servants. — 
Walker v. Grand Trunk Ry. Co., Case No. 17,- 
070. 

Railroad company Jield not liable for an injury 
to a brakeman standing on a freight car, caused 
by a wire stretched across a public street by a 
telephone company, of which it had no knowl- 
edge. — ^Dalton V. Receivers, Case Xo. 3,550. 

§ 5. — — Fello-TO- servants. 

There can be no recovery for an injury aris- 
ing from incompetency or unskillfulness of a 
coservant, or from defects of machinery, unless 
it appear that the master knew of such incom- 
petency, etc., or did not exercise proper care in 
selection.— Haugh v. Texas & P. R. Co., Case 
No. 6,221. 

The master is liable for injuries to a servant 
from the negligence of an incompetent fellow 
servant, in whose employment the master did 
not use ordinary care. — ^Miller v. Baltimore & O. 
R. Co., Case Xo. 9,560. 

A master who exercises due care in selecting 
liis servants is not liable for injuries resulting 
from the negligence of a fellow servant in the 
same line of employment. — Kielley v. Belcher 
Silver Min. Co., Case Xo. 7,761. 

Xo recovery can be had against the master for 
an injury caused by the negligence of a fellow 
servant, unless it appear that he was incompe- 
tent, and that the master was guilty of willful 
negligence in employing him. — ^Jordan v. Wells, 
Case Xo. 7,525. 



The doctrine of the nonliability of the employ- 
er for an injury by a fellow servant will not 
relieve an employer who failed to use ordinai*y 
care in providing competent servants and safe 
materials and structures. — Dillon v. Union Puc. 
R. Co., Case No. 3,916. 

The contributory negligence of a fellow serv- 
ant will not defeat an action for injuries caused 
by the negligence of the master. — ^Walker v. 
Grand Trunk Ry, Co., Case Xo. 17,070. 

The rule exempting the master from liability 
for injury by fellow servants rests upon the im- 
plied condition in the contract of service that 
the servant takes unon himself all .ordinary risks 
of the service. — ^Kielley v. Belcher Silver Min. 
Co., Case No. 7,760. 

The rule which exempts the employer from 
liability for the negligence of a fellow servant 
is not applicable to the case of a minor servant 
ordered to a dangerous service wholly outside 
the contract of employment. — Fort v. Union Pac. 
R. Co., Case No. 4,952. 

Superintendent of city streets employing work- 
men is a vice principal. — Adams v. West Rox- 
bury, Case No. 67. 

The owner of a railroad track is not liable for 
negligence of the servants of another railroad 
company while operating a train on such track. 
— Clymer v. Central R. Co., Case No. 2,912. 

Those only are "fellow servants" who serve 
in such relation to the master and to each other 
that their means for protecting themselves from 
the negligence of each other are equal to or 
greater than those of the master to affoitl them 
protection. — ^Kielley v. Belcher Silver Min. Co., 
Case No. 7,760. 

The fireman is a fellow servants of an en- 
gineer of the same engine, and cannot recover 
for injury caused by the neglect of the latter to 
discharge his duties. — Jones v. Yeager,* Case No. 
7,510. 

An engineer and brakeman on the same train 
are fellow servants, and the latter cannot re- 
cover from the company for an injury caused 
by negligence of the former unless he show neg- 
ligence, or want of reasonable care, in his em- 
ployment 01 retention. — Hines v. Union Pac. R. 
Co., Case No. 6.521. ' 

Master mechanics, foremen of roundhouses, 
and other persons engaged in the repair of ma- 
chinery and rolling stock, are fellow servants 
with engineers, conductors, and other persons 
engaged in running trains. — ^Haugh v. Texas & 
P. R. Co., Case Xo. 6,221. 

An assistant yard master, injured by a defect- 
ive ear, cannot hold the company by showing 
notice thereof to the car inspector and master 
mechanic, for they are his fellow servants. — Kid- 
well V. Houston & G, N, Ry. Co., Case Xo. 7,- 
757. 

Notice to a master mechanic of the habitual 
negligence and bad habits of a car inspector 
will not make the company liable to a servant 
injured by a defective car, unless the niab'ter 
mechanic has power to employ and discharge 
the car inspector. — Kidwell v. Houston & G. N. 
Ry. Co., Case No. 7,757. 

Servants, some of whom are engaged in break- 
ing down ore in a mine, and others in loading 
and wheeling it out, are fellow servants in the 
same line of employment. — Kielley v. Belcher 
Silver Min. Co., Case No. 7,761. 

§ 6. ^^ IRislc assumed by servant. 

A locomotive engineer cannot recover for an 
injury caused by the want of a signal bell in 
the engine cab, known to him when he entered 
defendant's employ. — ^Dillon v. Union Pac. R. 
Co., Case No. 3,916. 

A person employed to assist in unloading a 
vessel is charged with the usual knowledge of 
its construction, and the location of the usual 
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hatches, and cannot recover for injuries caused 
by fallinpr through an open hatch.— Malone t. 
Western Trauiip. Co., Case No. 8,996. 

Each employe engaged with others in the serv- 
ice of a common master takes upon himself the 
liability to injury resulting from the negligence 
of his coemployes.— Haugh v. Texas & P. K. 
Co., Case No. (5,221. 

§ 7. ContribTitory negligence of serv- 
ant. 

One voluntarily continuing in a dangerous oc- 
cutfation, knowing that insufficient means are 
provided for avoiding the dangers, cannot recover 
for injuries resulting therefrom.—Kielley v. 
Belcher Silver Slin, Co., Case No. 7,761. 

A servant who voluntarily continues in the 
employ of the master with knowledge of the in- 
competency of fellow servants and of defective 
machinery cannot recover for an injury thereby 
caused.— Dillon v. Union Pac. R. Co., Case No. 
3,916. 

Defendant, employing children, is not liable 
for an injury caused by dangerous machinery 
where the child left his work, and carelessly ex- 
posed himself to danger.— Tilly v. Brown, Case 
No. 14,053. 

The failure of a yard master to report a 
wire stretched across a public street so as to 
endanger the lives of brakemen standing upon 
freight cars will not render the company lia- 
ble for the death of a brakeman who had 
knowledge of its existence.— Dalton v. Receiv- 
ers, Case No. 3,550. 

§ 8. — Actions. 

A railroad servant suing for an injury caused 
by a defective car must aver that it was defect- 
ive when placed on the road, or, if it after- 
wards became defective, that notice thereof was 
brought home to the company. — ^Kidwell v. Hous- 
ton & G. N. Ry. Co., Case No. 7,757. 

Knowledge by servant of defect in premises 
whereby he is injured need not be negatived in 
his complaint.— Knaresborough v. Belcher Silver 
Min. Co., Case No. 7,874. 

Knowledge by master of defect in premises 
may be proved under the general allegation of 
negligence. — Knaresborough v. Belcher Silver 
Min. Co., Case No. 7,874. 

§ 9. Liabilities for injuries to tliird per- 
sons. 

The act of a servant must be done in the 
course of his employment to render the master 
liable therefor.— The R. P. Cahill, Case No. 11,- 
735. 

Either partner is liable in tort for damages 
caused by the negligence of the servants and 
agents of the nartnership while conducting its 
business.— Bowas v. Pioneer Tow Line, Case No. 
1,713. 

Railroad company lield liable for an injury to 
a vessel colliding with a "sightpile" driven into 
the bed of a stream by bridge contractors at the 
request and for the convenience of the com- 
pany's engineers.^Pbiladelphia & Havre De 
Grace Steam Tow-Boat Co. v. Philadelphia, W. 
& B. R. Co., Case No. 11,085. 

Though a contractor be not an unskillful or 
improper person, if a nuisance necessarily occurs 
in the performance of the work the employer is 
liable for all injuries resulting from carelessness 
or negligence.— Ware v. St. Paul Water Co., 
Case No. 17,172. 

Both the master who commands the doing, 
and the servant who commits the act of tres- 
pass, may be made responsible as principals, and 
may be sued jointly or severally.— Lightner v. 
Brooks, Case No. 8,344. 

§ 10. Interference witlx relation liy tMrd 
persons. 

In an action of assault and battery for beat- 
ing plaintiff's servant, plaintiff must give evi- 



dence of loss of service.— Voss v. Howard, Case 
No. 17,013. 

An averment of a contract of hiring "for a 
certain price" is supported by proof of an agree- 
ment to serve in consideration of a payment to 
a third person.— Milbume v. Byrne, Case No. 9.- 
542. 

MASTERS. 

In chancery, see "Equity," §§ 109-118. 

Of vessels, see "Shipping," §§ 74-94, 108-111. 

MAXIMS. 

Of equity, see "Equity," §§ 15-17. 

MAYHEM. 

§ 1. Natnre and elezaents of ofEense. 

Biting off an ear is not within Act Va. Dec. 
17, 1792, to prevent malicious disfiguring. — ^Unit- 
ed States V. Asking, Case No. 14,471. 

The disabling or disfiguring of any limb or 
member of a person need not be done by cut- 
ting, to constitute an offense under Act 1790, § 
13.— United States v. ScrOggins, Case No. 16,- 
243. 

The particular weapon, means, or instrument 
used is not material, providing the result is 
maiming or disfiguring with intent to do so. — 
United States v. Scroggins, Case No. 16,243. 

MEASURE OF DAMAGES. 

See "Damages," §§ 9-11. 

MEASURES. 

See "Weights and Measures." 

MECHANICS' LIENS. 

§ 1, Nature of lien and statutory provisions. § 2, 
When lien attaches and proceedings to perfect § 3, 
Duration of lien. § 4. Work done and articles fur- 
nished for which lien attaches. § 5, Priority. § 6, 
Payment, of Hen. § 7, Enforcement. 

Operation and effect in bankruptcy, see "Bank- 
ruptcy," § 258. 

§ 1. Nature of lien and statutory provi- 
sions. 

The lien of a builder under Act Md. 1791, c. 
45, § 10, is a remedy in rem only, and not in 
personam. — Homans v. Ooombe, Case No. 6,654. 

Construction of lien laws of Nevada of 1861, 
1867, and 1871.— Sabin v. Connor, Case No. 12.- 
197. 

§ 2. WHen lien attaclies and proceedings 
to perfect. 
The lien attaches from the time the building 
was commenced. — In re Cook, Case No. 3,l51; 
In re Hoyt, Id. 6,805; Sabin v. Connor, Id. 
12,197. 

And without reference to the time when the 
work was actually done or materials furnished. 
-In re Hoyt, Case No. 6,805. 

The lien in Oregon attaches from the time the 
work is done or the materials are furnished, 
conditioned upon filing the notice within three 
months from the completion of the building. — 
In re Coulter, Case No. 3,276. 

A mechanic's lien commences with the record- 
ing of the contract for building, and does not 
overreach prior incumbrances. — Homans v. 
Coombe, Case No. 6,654. 
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§ 3. Duration of lien. 

TJiider Act March 2, 1833, the lien is lost in 
the District of Columbia after two years from 
the commencement of the building, unless action 
is commenced or the claim filed within three 
months after performing work or furnishing ma- 
terials.— MeClellan V. Withers, Case No. 8,696; 
Waller v. Dyer, Id. 17,108. 

§ 4. "Wovk. done and articles fnmislied 
for wKicIi lien attoclies. 
Under the mechanic's lien law of the District 
of Columbia, no extra work not completed with- 
in three months preceding the filing of the claim 
in the clerk's office is covered by the lien. — 
Caldwell v. Winder, Case No. 18,245. 

The lieu is good only for articles actually used 
in the building, or sold for such use. — ^In re Cook, 
Case No. 3,151. 

A mechanic's lien on "factory and other build- 
ings" will not include machinery or fixtures or 
supports therefor, not necessarily connected 
with or forming part of building. — ^Beers v. 
Knapp. Case No. 1,232. 

The Virginia mechanic's lien law does not 
apply to a ship building in a public ship-build- 
er's yard under a contract by which she becomes 
the property of the owners from the laying of 
her keel, where credit is given to the builder. — 
Stewart v. Gorgoza, Case No. 13,428. 

%5. Priority. 

As between mechanics, there is no priority in 
liens. — In re Hoyt, Case No. 6,805. 

A mortgage recorded before the filing of a 
mechanic's lien is entitled to priority. — Moran v. 
Schnugg, Case No. 9,786. 

But the lien takes precedence of a mortgage 
given after the commencement of the work. — In 
re Hoyt, Case No. 6,805. 

And pending foreclosure, the mortgagor can- 
not create a mechanic's lien which will affect 
the rights of tlie mortgagee. — ^Hards v. Con- 
necticut Mut. Life Ins. Co., Case No- 6,055. 

§ 6. Payment of lien. 

Promissory notes, transferred or discounted, 
and taken up on maturity by payee, will not be 
treated as payment. — Beers v. Knapp, Case No. 
1,232. 

Under the rule that payments made by a 
debtor should be applied to the debt least se- 
cured, general payments by a debtor, not direct- 
ed by him to be applied to the contract spe- 
cifically, may be applied to the extra work, 
whether completed within the three months or 
not, provided such extra work was completed 
and the money due for it. — Caldwell v. Winder, 
Case No. 18,245. 

§7. Enforcement, 

In an action to enforce a lien which continues 
only two years, defendant will not be compelled 
to plead at the return term, — King v. Shaw, 
Case No. 7,803. 

MEMORANDA. 

As evidence, see "Evidence," § 55. 

Required by statute of frauds, see "Frauds, 

Statute of," § 4. 
Use by witness, see "Witnesses," §§ 61, 62. 

MENTAL SUFFERING, 

Damages, see "Damages," § 2. 

MERCANTILE AGENCIES. 

Defamatory communications, see "Libel and 
Slander," § 9. 

§ 1. Iiiabilities. 

An express agreement that a mercantile agen- 
cy shall not be responsible for any loss to a 



subscriber by neglect of those collecting informa- 
tion will relieve it from liability even for gross 
negligence.— Duncan v. Dunn, Case No. 4,134. 

MERGER. 

Of cause of action in judgment, see "Judgment," 

§§ 46-48, 65. 
Of estate, see "Estates." 

' MESNE PROCESS. 

In ejectment, see "Ejectment," § 2L 

MEXICAN GRANTS. 

See "PubUe Lands," §§ 81-103. 

MILITARY BOUNTIES. 

See "Public Lands," § 35. 

MILITARY LAW. 

See "War," §§ 5, 83. 

Conflicts between civil and military authorities, 
see "Habeas Corpus," § 13. 

MILITIA. 

§ 1, Constitutional and statutory provisions. § 2, 
Who liable to militia duty. § 3, Officers. § 4, Em- 
( ployment in aid of civil authorities. § 5, Fines and 
; collections thereof. 

j Drafts of ililitiamen, see "Army and Navy," 
! § 6. 

j § 1. Constitntional and statutory provi- 

1 sions. 

I Const, art. 8, cl. 15, which confers power upon 

i congress to provide for the calling forth of the 
militia to execute the law of the United States, 
and Act Feb. 28, 1795, applies to the states.— 
United States v. Stewart, Case No. 16,401a. 

§ 2. TSHio HaWe to miUtia duty. 

A justice of the peace in the District of Colum- 
bia is not an ofiicer of the government of the 
United States, under Act May 8, 1792, and is 
liable to militia duty.— Wise v. Withers, Case 
No. 17,913. 

Clerks employed in the several departments 
of government are not liable to militia duty.— 
Ex parte Smith, Case No. 12,967. 

An alien is not liable to militia duty.— Slade 
V. Minor, Case No. 12,937. 

A sailmaker in the government navy yard, ap- 
pointed by a warrant of the secretary of the 
navy, is an officer of the United States, and 
exempt from militia duty. — Sanford v. Bovd, 
Case No. 12,311. 

§3. Officers. 

The variance is fatal where the paymaster gen- 
eral of state militia is described in a suit on his 
bond as "principal paymaster" of the state mi- 
litia. — ^United States v. Stafford, Case No. 16.- 
372. 

§ 4. Employment in aid of civil anthori- 
ties. 
The president has power to call out the mili- 
tary in aid of the civil authorities of the Dis- 
trict of Columbia. Const, art. 2, § 2. — ^United 
States V. Stewart, Case, No. 16,401a. 

§ 5. Fines and collections tliereof. 

Militia fines and .enforcement thereof in the 
District of Columbia. — Ryan v. Ringgold, Case 
No. 12,187. 
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In trespass against the marshal for levying 
a. distress for a militia fine, he need only ^ow 
in justification that the military court had juris- 
diction, and that it was regularly constituted 
and imposed the fine.— Slade v. Minor, Case No. 
12,937. 

It seems that a court-martial, organized under 
state authority, has no power to assess fines 
Against militiamen for failure to obey a requisi- 
tion to enter the service of the United States. — 
Meade v. Deputy Marshal, Case No. 9,372. 

Judgment upon. 10 days' notice cannot be ren- 
dered upon the bond given by the collector of 
militia fines.— Legionary Paymaster v. Spalding, 
Case No. 8,212. 

MiNES AND MINERALS. 

I. PUBLIC anNERAIi LANDS. 

§ 1, Reservation and disposal in general. 
§ 2, Iiocation and acquisition o£ claims in 
general. § 3, Location of claims on veins or 
lodes— Construction of particular terms in 

statutory provisions. § 4, Extent and 

boundaries of claim. § 5, Rights to in- 
tersecting or uniting veins or lodes. § 6, 

Development and improvement. § 7, Re- 
location. § S, Location of placer claims. 
§ 9, Patents. 

H. TITLE, CON^TLYANOES, AND CON- 
TRACTS. 

§ 10, Rights and remediesj' of owners— In- 
junction. § U, Inspection. § 12, Con- 
veyances In general. § 13, Leases. § 14, Li- 
censes and contracts. 

in. OPERATION OP MINES. 

§ 15, Rights and liabilities incident to work- 
ing. 

I. PUBMC MHJEBAI, IiANDS. 

§ 1. Reservation and disposal in general. 

The United States have not conveyed or dedi- 
■cated the minerals in the public lands to indi- 
viduals or the public— United States t. Parrott, 
■Case No. 15,998. 

Congress has power to authorize the president 
to lease lead mines; and, where within the In- 
diana territory (Act March 3, 1807, § 5), such 
mines may be leased after the territory is di- 
vided and organized into states. — ^United States 
V. Gratiot, Case No. 15,249. 

A lease for smelting ore is within the law. — 
United States v. Gratiot, Case No. 15,249. 

^ 2. Location and aognisition of claims 
in general. 

There is a presumption of ownership in favor 
of every locator as to the territory covered by 
his location. — ^Leadville Co. v. Fitzgerald, Case 
:No. 8,158. 

The locator of a mining claim need not take 
any steps to purchase the same unless he thinks 
proper.— Chapman v. Toy Long, Case No. 2,610. 

■§ 3. Ziocation of claims on veins or lodes 
i— Construction of particular terms 
in statutory provisions. 

A vein, lode, or ledge, in the meaning of the 
sicts of congress, is a mineral body of ore within 
defined boundaries in the general mass of a 
mountain. — Stevens v. Williams, Case No. 13,- 
413: Eureka Consol. Min. Co. v. Richmond 
MiB. Co., Id. 4,548. 

"Vein" or "lode," in the acts of congress, em- 
braces any description of deposit inclosed in the 
general mass of the country rock, regardless of 
technical geological distinctions as to beds, seg- 
regated veins, gash veins, true fissure veins, or 
mere deposits.— Stevens v. Williams, Case No. 
13,414. 



"Top" and "apex," as used in the act of con- 
gress, mean that part of the vein which comes 
nearest to the surface, and may include a part 
standing in the solid rock below a body of the 
superficial mass. — Stevens v. Wilhams, Cases 
Nos. 13,413, 13,414. 

A vein is "in place," in the meaning of the 
acts of congress, when inclosed in the general 
mass of the "country rock," as distinguished 
from the superficial mass known as "alluvium," 
! "detritus,"- or "debris."— Stevens v. Williams, 
■ Case No. 13,414; Same v. Gill, Id. 13,398; 
Leadville Co. v. Fitzgerald, Id. 8,158. 

Rev. St. §2320, referring to veins and lodes 
in "rock in place," does not apply to ore upon 
the top of a movable rock, covered only by loose 
material and dSbris.— Leadville Co. v. Fitzger- 
ald, Case No.- 8,158. 

§ 4, -^— Ibrtent and l)onndaries of claim. 

Under a location of a certain number of feet 
along the ledge, without any distinct claim of 
side ground, Md, that the locator was entitled 
to hold 100 feet on each side of the ledge, un- 
der the mining law.— Mount Diablo Mill & 
Mining Co. v. Callison, Case No. 9,886. 

The locator may follow his vein for the pre- 
scribed number of feet on the course of a ledge, 
and to any depth within that distance. Act 
1806.- Eureka Consol. Min. Co. v. Richmond 
Min. Co., Case No. 4,548. 

A vein or lode does not come within Rev. St. 
§ 2320, if it lies horizontally. But, if it departs 
from a horizontal position at all, the degree of 
departure is immaterial.— Leadville Co. v. Fitz- 
gerald, Case No. 8,158. 

Under Rev. St. § 2320, the vein cannot be 
followed outside the surface lines unless it can 
be traced continuously from one claim to the 
other. If the mineral is not continuous; it 
must be ascertained whether there afe contin- 
uous boundaries inclosing the vein. — ^Leadville 
Co. V. Fitzgerald, Case No. 8,158. 

A. broad metalliferous zone having within 
its limits true fissure veins, plainly bounded, 
cannot be regarded as a single vein or lode, 
although such zone may itself have boundaries 
which can be traced.— Mount Diablo Mill & 
Mining Co. v. Callison, Case No. 9,886. 

Under the act of congress a location may 
include 1,500 feet along the linear course of the 
lode and 150 feet on either side of it. — Stevens 
y, Williams, Case No. 13,414. 

If a locator fails to locate his claim parallel 
with the apex, so that the latter ijasses out 
through a side line, he can take nothing except 
what lies within his boundaries.— Stevens v. 
Williams, Case No. 13,414. 

The owner of a claim may follow the dip be- 
yond his vertical side lines at any point where 
the apes is within his boundaries, though his 
location is not for its entire length along the 
apex. He may follow the vein in its departure 
in any degree from the perpendicular until it 
reaches the horizontal. — ^Stevens v. Williams, 
Case No. 13,413. 

The right to follow the dip beyond the verti- 
cal side lines includes all veins which do not 
lie in a practically horizontal, position. — Ste- 
vens V. Williams, Case No. 13,414. 

Act May 10, 1872, § 3, confirms prior loca- 
tions under the act of 1866, as to all lodes 
which have their apexes within the surface 
lines of the mining claims. — Mount Diablo Mill 
& Mining Co. v. Callison, Case No. 9,886. 

§ 5. -— Riglits to intersecting or unit- 
ing veins or lodes. 

The party having priority of title cannot 
take all the ore of the cross vein found within 
his lines, but is limited to that contained in 
the space of intersection. Rev. St. § 2336. — 
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Hall V. Equator Miiiiiig & Smelting Co., Case 
No. 5,931. 

Where the mass overlaying the ore is mere 
drift, or a loose deposit, the ore is not "in 
place," within the meaning of Kev. St. § 2320, 
so as to give the owners of a claim the right 
to follow the dip within the lines of an adjoin- 
ing claim.— Tabor v. Dexler, Case No. 13,723. 

In the case of lode claims, a dividing line 
hotween them, fixed by agreement, upon the 
surface at a given point, or for a given dis- 
tance, must be extended along the dip of the 
lode, so far as that goes, and must necessarily 
divide all that the location on the surface car- 
ries, or it will not constitute a boundary be- 
tween the claims. — Eureka Consol. Min. Co. v. 
Richmond Min. Co., Case No. 4,518. 



§ 9. Patents. 

Under the act of 1866, the right to purchat>o- 
a mining claim to a silver or gold bearing lode- 
is in the nature of a pre-emption right, and 
was granted to the one who, under the local 
laws and regulations, was recognized as en- 
titled to the possession. — ^Four Hundred and 
Twenty Min. Co. v. Bullion Min. Co., Ca.it^ 
No. 4,989. 

In the ease of parties owning veins whicli 
unite in their downward course the oldest pat- 
ent will take the vein below the point of union, 
including the space of intersection. Rev. St. 
S 2336.— Hall v. Equator Mining & Smelting 
Co., Case No. 5,931. 

A patentee, under the acts of 1866 and 1872. 
cannot follow the vein outside of the end lines. 
! of the claim vertically drawn do\vn through the 
^ lode, but he may follow the vein with its dips, 
1 angles, and variations to any depth beyond the- 
} side lines. — Eureka Consol. Min. Co. v. Rich- 
mond Min. Co., Case No. 4,548. 



Where the "contact" of a lode existing in 
one claim comes to the surface in an adjoining 
claim, the question whether the apex is in the 
latter is to be determined by finding whether 
there is something of value there; not for 
purposes of treatment, but something more 

than a mere trace, something positively verifia- | <.i.iinnnt "^emrite annlicitions senar-itt- 

ble as existing in the ore. In the ease of sil- 1 ^J^„^^„^J^'J.'^^i^^^„ ®^P Y^^^l„t??"^^^^^ 1-?,.^ !.i 

ver, the value must be reckoned by ounces, one 
or more to the ton of ore. — Stevens v. Gill, 
Case No. 13,398. 



In the case of adjacent locations owned by 



Whether or not "the contact" is to be re- 
garded as a lode or vein is to be determined by 
its value, whatever may be the rule in regard 
to true fissures. — Stevens v. Gill, Case No. 13,- 
398. 

If, in following the vein, the contact should 
be found barren of ore for a considerable dis- 
tance because the two kinds of rock come to- 
gether, then the deposit ceases to be a vein, 
and cannot be followed imtil another body of 
ore some distance beyond is reached. — Stevens 
V. Williams, Case No. 13,414. 

§ 6. Development and improvement. 

Work done anywhere within the surface 
lines on the surface, or below the surface, 
on any lode within the lines extended vertical- 
Iv. is work on the claim, within Rev. St. § 
2324.— Mount Diablo Mill & Mining Co. v. 
Callison, Case No. 9,886. 

Work done outside of a claim, for the pur- 
pose of prospecting or developing it, is equally 
available as work done within the boundaries. 
—Mount Diablo Mill & Mining Co. v. Callison, 
Case No. 9,886. 

The owner of contiguous claims may form 
one general system, adapted and intended to 
work them all, and work in furtherance of 
the system is work on all the claims intended 
to be developed by it.— Mount Diablo Mill iS: 
Mining Co. v. Callison, Case No. 9,886. 

As to the work required of claimants of mines 
located before the passage of the act of 1872. 
— Little Gunnell Co. v. Kimber, Case No. 8,- 
402. 

Work done by strangers will not inure to 
the benefit of the claimant of a mine located 
before the passage of the act of 1872, where 
purchased after commencing suit to recover 
the claim.— Little Gunnell Co. v. Kimber, Case 
No. 8,402. 

§ 7. — Relocation. 

It is not sufficient for a relocator under Act 
Colo. 1874, § 16, to run a tunnel into the claim 
from an old shaft upon an adjoining claim. — 
Little Gunnell Co. v. Kimber, Case No. 8,402. 

§ 8. Iiocation of placer claims. 

Under the act of 1870 a placer claim was 
limited to 160 acres, and under the act of 1872 
to 20 acres. — St. Louis Smelting & Refining Co. 
V, Kemp, Case No. 12,239a. 

Placer claims may be located and occupied 
jointlv.— Chapman v. Toy Long, Case No. 2,- 
610. 



■ statutory steps, and separate patents were re- 
quired for each. — St. Louis Smelting & Refin- 
ing Co. V. Kemp, Case No. 12,239a; Same v. 
Ray, Id. 12,239b. 



The state statute of limitations relating to 

, mining claims constitutes a part of the local 

laws by which the rights of parties are to be 

determined. — Pour Hundred and Twenty Min. 

Co. V. Bullion jMin. Co., Case No. 4,989. 

■J 

The silence of the first locator when a subse- 
quent locator applies for a patent is a waiver 
of his priority. — Eureka Consol. Min. Co. v. 
Richmond Min. Co., Case No. 4,548. 

Claimants of an unpatented location are pre- 
cluded from objecting to the issue of a patent 
to another, where they fail to present their 
objections after the prescribed notice has been 
given.— Eureka Consol. Min. Co. v. Richmond 
; Min. Co., Case No. 4,548. 

I The doctrine of "relation" cannot be applied 
! so as to cut off the rights of the earlier pat- 
! entee under a later location. — ^Eureka Consol- 
I Min. Co. V. Richmond Min. Co., Case No. 4,- 

■548. 

In the case of interfering locations, for which 
patents have lawfully issued upon due notice 
to adverse parties, priority of right is deter- 
mined by priority of patent, and not by priori- 
ty of location. — Hall v. Equator Mining & 
Smelting Co., Case No. 5,931. 

If, under any circumstances, a patent issued 
i after the passage of the act of 1872 may be 
1 valid without the parallelism of lines required 
' by that act, the law will presume that such 
I circumstances existed, as public officers are- 
presumed to do their duty. — Eureka Consol. 
, Min. Co. Y. Richmond Min. Co., Case No. 4.- 
,548. 

i The provision of the act of 1872, requiring- 
1 the lines of each claim to be parallel to each 
other, is merely directory, and no conse<iuence- 
' is attached to a deviation from its direction. — 
i Eureka Consol. Min. Co. v. Richmond Min. 
Co., Case No. 4,548. 

n. TITLE, CONVEYANCES, AND 
CONTRACTS. 

§ 10. Rights and rem.edies of owners — 
Injunction. 

A preliminary injunction preserving mining- 
property in statu quo will not be dissolved 
whore there is a strong controversy, in which 
the right of neither party clearly appears. — 
Hall V. Equator Mining & Smelting Co., Case- 
No. 5.931. 
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§ 11. — — Inspection, 

A court of equity has the power in a mining 
case to compel an inspection and survey of the 
<-Iaims and works of the parties.— Thom'ourgh 
V. Savage Min. Co., Case No. 13,986. 

§ 12. Conveyances in general. 

The Utah statute of conveyances of January 
18, 1855, did not apply to mining claims. — ^Kin- 
ney V. Consolidated Virginia Min. Co., Case 
No. 7,827. 

In early days in Nevada, actual transfer of 
possession of a claim, with intent to pass title, 
followed by actual possession of the transferee, 
acquiesced in hy the transferror, conferred a 
valid title.— Kinney v. Consolidated Virginia 
Min. Co., Case No. 7,827. 

Possession, work, and general recognition by 
miners of the vicinity of the validity of the 
claim gives good title, even if the original loca- 
tion was not in strict accordance with the min- 
ing rules; especially so as between co-claimants 
and their grantees.— Kinney v. Consolidated Vir- 
ginia Slin. Co., Case No. 7,827. 

§ 13. Iieases. 

A lease of land for the sole purpose of mining, 
subject to the owner's use of the sam'e for till- 
age, gives an exclusive right of mining.— Barker 
V. Dale, Case No. 988. 

A complete executed lease of mineral rights 
for 99 years, renewable for a like term, held 
valid and binding on both parties though signed 
only by the lessor.— Price v. Nicholas, Case 
No. 11,415. 

Under a lease of mineral rights, not specify- 
ing any time for developing' them, held, that 
the lessee must act within a reasonable time. — 
Price V. Nicholas, Case No. 11,415. 

In the case of inaccessible mountain lands, 
where a railroad was projected after 25 years, 
licid, that the lessee should be allowed two more 
years to develop the land. — Price v. Nicholas, 
Case No. 11,415. 

Ejectment by lessee, see "Ejectment," § 3. 

^14. Iiicenses and contracts. 

A grant of a right to dig, take, and carry 
a.way all iron ore to be found within a tract of 
land, on paying so much a ton, Jield a mere 
license, under which no property in the ore ac- 
■orues until the privilege is exercised. — Grubb v. 
Bayard, Case No. 5,849. 

The right is without stint, but is not exclu- 
sive of the owner of the soil.— Grubb v. Bayard, 
Case No. 5,849. 

Such license is indivisible, and an assignee in 
part cannot support a suit against the owner of 
the soil.— Grubb v. Bayard, Case No. 5,849. 

A state grant of a right to mine phosphate 
rock for a certain royalty held not e:;clusive. 
Act S. C. March 1, 1870.— Bradley v. South 
•Carolina Phosphate & Phosphatie River Min. 
Co., Case No. 1,787. 



in. OPERATION OF MINES. 

■§15. Riglits and liabilities incident to 
xtrorking. 

The owner of a mine is liable for injury 
■caused to an adjoining mine by overflow of the 
usual drainage, and of the occasional and pe- 
riodical heavy flow of water, and that caused 
by unskillful mining. — Prevost v. Gorrell, Case 
No. 11,404. 

The lessee of a subjacent mine cannot com- 
plain of the m^re natural flow from an upper 
mine through an opening wrongfully made by 
a previous lessee of the lower mine, but he 
may complain of any other discharge of water 
through such opening.— Prevost v. Gorrell, Case 
No. 11,404. 

Fed.Cas.Dig.— 48 



The damage recoverable for wrongfully flood- 
ing a lower mine is the loss of legitimate earn- 
ings, which plaintifE must clearly prove. — Pre- 
vost V. Gorrell, Case No. 11,404. 

In trespass for digging and carrying away lead 
pre from lands of the United States, plaintiffs 
are not entitled to recover, as damages, the 
value of the ore after it is dug. The injury to 
the soil is the gist of the action, and the ore 
must be considered in aggravation of the dam- 
ages.— United States V. Magoon, Case No. 15,- 
707. 



MINORS. 



See "Infants." 



MISNOIVIER. 



See "Names." § 1. 



MISREPRESENTATION. 

See "False Pretenses"; "Fraud.", 

As ground of rescission of contract, see "Sales," 

§§ 14, 15; ■ "Vendor and Purchaser," §§ 5, 7. 
By insured, see "Insurance," §§ 44-65. 



MISTAKE. 

Affecting rights in public lands, see "Public 

Lands," § 56. 
As a defense, see "Specific Performance," § 7. 
As ground of iimendment, see "Process," § 8. 

of bill of review, see "Equity," § 128. 

of cancellation of written instriunent, see 

"Cancellation of Instruments," § 1. 

of jurisdiction in equity, see "Equity," § 1. 

of new trial, see "New Trial," § 11. 

of opening or vacating judgment,' see "Judg- 
ment," § 36. 

of reformation of instruments, see "Insur- 
ance," § 19; "Reformation of Instruments," 
§§ 1, 3, 4. 

of rehearing in equity, see "Equity." § 106. 

of relief against judgment, see ".Judgment," 



§ 41. 
of rescission of contract, see "Vendor and 

Purchaser," § 6- 
In making payment, see "Payment," § 26. 
In statutes, see "Statutes," § 5. 



MITIGATION. 

Of damages, see "Libel and Slander," § 13. 

MODIFICATION. 

Of contract, see "Contracts," § 26; "Sales," § 

Of decree in equity, see "Equity," § 123. 
Of injunction, see "Patents," § 249. 
Of judgment or order on appeal, see "Appeal 
and Error," § 38. ^ 

' MONEY. 

See "Counterfeiting." 

Circulating notes, see "United States," §§ 22, 23. 
Medium of payment, see "Payment," §§ 2-4. 
Subject to levy on execution, see "Execution," 
§ 1- 

MONEY PAID. 

See "Assumpsit, Action of," 



1507 (§ 1) 



MONEY RECEIVED— MORTGAGES. 

[Fea. Cas. Digrest.] 



(§ 2) 1508 



MONEY RECEIVED. 

§ 1, "When the action lies. § 2, Evidence. 

§ 1. "Wlien tlie action lies. 

An action for money had and received will 
lie for money paid by plaintiff to defendant up- 
on a contract which defendant has failed to exe- 
cute on his part.^-Richardson v. Peyton, Case 
No. 11,794. 

Plaintiff cannot recover proceeds of his note, 
discounted with the defendant's indorsement, 
unless he has paid and produces the note, or ac- 
counts for its nonproduction. — Gillis v. Van Ness, 
Case No. 5,440. 

Money paid on an erroneous judgment to the 
agent of the plaintiff may, on reversal, be re- 
covered from him if yet in his hands, or if he 
was given notice at the time of payment that 
he would be required to refund it. — ^Bank of 
Washington v. Bank of United States, Case No. 
947. 

PlaintifE cannot recover under a count for 
goods sold and delivered, where defendant was 
employed to sell on commission, and the pro- 
ceeds were embezzled by his clerk, to whom they 
were confided. In such case an action lies for 
money had and received. — Read v. Bertrand, 
Case No. 11,601. 

An action for money had and received can be 
maintained in Virginia by an indorsee against 
a remote indorser of a negotiable promissory 
note.— Riddle v. Mandeville, Case No. 11,807. 

An action for money had and received or mon- 
ey paid will not lie by the acceptor of a bill of 
exchange who has not paid it.— Parker v. United 
States, Case No. 10,750. 

§2. Evidence. 

Acceptance is evidence against the acceptor, 
in behalf of the drawer, of so much money, un- 
der the moncv counts.— Benjamin v. Tillman, 
Case No. 1,304. 

An indorsement, though for accommodation, 
is evidence of money had and received by the in- 
dorser — Bank of Alexandria v. "Wilson, Case 
No. 856. 

But otherwise where the indorser writes on 
the face of the bill, "credit the drawer."— Bank 
of Alexandria v. Young, Case No, 858. 

Delivery of the cargo to the owners Tfy the 
supercargo is evidence of his receipt of his com- 
missions, in an action by a third person en- 
titled to a share thereln.—llanning v. Lowder- 
milk, Case No. 9,046. 
See "Assumpsit, Action of." 
Recovery of payment in general, see "Payment," 

§§ 24-28. 
of price paid for land, see "Vendor and 

Purchaser," § 41. 
— of tax paid, see "Taxation," § 11. 

MONOPOLIES, 

Grants of privileges or immunities, see "Consti- 
tutional Law," § 11. 

§ 1. Creation. 

A monopoly will never be awarded except by 
implication of a most direct and immediate char- 
acter, and as necessarily annexed to powers ex- 
pressly granted.— Minturn v. Larue, Case No. 
9,646. 

MORTGAGES. 

§ 1, Requisites and validity— What coastitutes a 

mortgage in general. § 2, Equitable mortgages. 

§ 3, "What debts may be secured. § 4, Ab- 
solute deed and agreement to reconvey. § 5, > 

Form and contents of instruments. § 6, Valid- 
ity. § 7, Recording and registration. § 8, Construc- 



tion and operation— What law governs. § 9. ■ 

Debts or liabilities secured. § 10, Property 

mortgaged. § 11, Estates of parties. § 12, 

Lien and priority. § 13, Rights and liabilities of 
parties. § 14, Assignment of mortgage or debt and 
rights and liabilities of parties. § 15, Transfer of 
property mortgaged or of equity of redemption. § 16. 
Release and satisfaction. § 17, Foreclosure by en- 
try, possession, and notice. § 18, Foreclosure by 
exercise of power of sale — Nature of remedy. § 19. 

When power may be exercised, and suspension 

of power. § 19a, Receivers. § 20, Injunc- 
tion against exercise of power. § 21, Recording 

notice and certificate. § 22, Who may sell. § 23, 

Manner and place of sale. § 24, Who may 

purchase at sale. § 25, Right and title of pur- 
chaser and his grantee. § 26, Setting aside sale. 

§ 27, Disposition of proceeds and surplus. § 28, 

Foreclosure by action— Nature and form of remedy, 

§ 29, Statutory provisions. § 30. Right to 

foreclose. § 31, Defenses. § 32, Jurisdic- 
tion. § 33, Limitations and Laches. § 34, 

Parties and process. § 35, Pleading. § 36, 

Evidence. § 37, Injunction and receiver. § 38, 

Judgment or decree. § 39, Sale. § 40, 

Deficiency. § 41, Disposition of proceeds. 5 42, 

Review. § 43, Redemption— Who may redeem. 

§ 44, Time of redemption. § 45, Amount 

necessary to redeem. § 46. Liability of mort- 

gagee for rents and profits. § 47, Actions to 

redeem. 

By corporation, see "Corporations," §§ 40, 46; 
"Railroads," §§ 31-54. 

By factor, see "Factors," § 6. 

Effect of assignment in bankruptcy," see "Bank- 
ruptcy," § 195. 

Fixtures, see "Fixtures," § 2. 

Foreclosure in bankruptcy, see "Bankruptcy,"^ 
§§ 28C^-282. 

Fraudulent as to creditors, see "Bankruptcy"; 
"Fraudulent Conveyances." 

Levy on equity of redemption, see "Execution," 

§1. 

Of personal property, see "Chattel ilortgage-s." 

Of trust property, see "Trusts," § 21. 

Right of mortgagee to intervene in admiraltj', 
see "Admiralty," § 64. 

Subrogation to rights of mortgagee, see "Subro- 
gation," § 2. 

§ 1. Requisites and validity— WTiat con- 
stitntes a mortgage in general. 

A notarial act recognizing a mortgage liehl 
to be itself a mortgage, and its inscription ef- 
fectual, under the law of Louisiana, to preserve 
its lien for 10 years. — ^Hunt v. Innis, Case No. 
6,892. 

A conveyance made in satisfaction of a prece- 
dent debt cannot take effect as a mortgage, al- 
though providing for redemption. — ^Alexander v. 
Rodriguez, Case No. 172. 

A transfer of a negotiable note and mortgage 
to the plaintiff to indemnify him, he agreeing to 
transfer them if indemnified, liel^ not a legal 
mortgage, but a conveyance in trust. — ^Warren 
V. Elmerson, Case No. 17,195. 

§ 2. —— Egnitable mortgages. 

An equitable mortgage springs from an agree- 
ment exprecs or implied tiiat there shall be a 
lien and a covenant by a debtor with his cred- 
itor to purchase certain lands and then mort- 
gage them to him will be enforced in a court of 
equity bv a decree of sale. — ^Wright v. Shnm- 
way, Case No. 18,093. 

Courts of equity are not governed by the same 
rules as courts of law in declaring whether 
there be a mortgage.— Flagg v. ilann, Case No. 
4,847. 

Where the agreement was that the vendor- 
should make a deed on payment of part of the 
consideration, and take a mortgage to secure the 
balance, and the vendee entered into possession.. 
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but the vendor failed to make the deed, Jield, 
that the relation of mortgagor and mortgagee 
existed between the parties in equity. — ^Long- 
worth V. Taylor, Case No. 8,490. 

Where a transaction resolves itself into a se- 
curity, it will be treated in equity as a mort- 
gage, regardless of its form, and the parties can- 
not, by agreement, limit the rights of the mort- 
gagor, or cut off his equity of redemption. — 
Flagg V. Mann, Case No. 4,847. 

§ 3. ^— Wliat debts anay "be secured. ■ 

At common law, a mortgage for future ad- 
vances and liabilities, made in good faith, is 
valid.— Leeds v. Cameron, Case No. 8,206. 

Under Act N. H. July 3, 1829, a mortgage is 
void pro tanto, so far as it is intended to secure 
payment of moneys or other things which were 
not contracted for, or the liability for which did 
not attach, at the time of its esecution.^Leeds 
V. Cameron, Case No. 8,206. 

A mortgage given to secure the payment of 
four promissory notes made to raise means to 
work a plantation is valid, and, upon the nego- 
tiation of the notes, relates back to the date of 
execution.— In re York, Case No. 18,138. 

A provision that the mortgage shall become 
security for the performance of a certain agree- 
ment at the election of the mortgagor becomes 
of binding force after election and notice.— Fur- 
bish V. Sears, Case No. 5,160. 

The fact that no bond was ever executed is 
not fatal to a mortgage purporting to be exe- 
cuted to secure payment of a certain sum, ac- 
cording to the conditions of a certain bond. — 
Baldwin v. Eaplee, Case No. 801. 

§ 4, — Altsolnte deed and agreement to 
reconvey. 

A quitclaim deed and a bond to reconvey on 
the payment of a certain sum JwM to constitute 
an equitable mortgage, and not a conditional 
purchase, giving the grantor an equity of re- 
demption subject to conveyance. — ^Flagg v. 
Mann, Case No. 4,847. 

A deed, absolute on its face, will not be Tield 
to be a mortgage, unless the grantee, as well as 
grantor, understood the purpose of the convey- 
ance to be the security of a debt. — clones v. 
Brittan, Case No. 7,455. 

An absolute conveyance of property as se- 
curity for money advanced to pay the grantor's 
debts is a mortgage.— Amory v. Lawrence, Case 
No. 336. 

The question, whether a conveyance amounts 
to a mortgage, does not turn on the question 
whether there be a defeasance.— Flagg v. Mann, 
Case No. 4,847. 

The question of a defeasance and its effect 
considered on a deed of land.— Flagg v. Mann. 
Case No. 4,847. 

Whether an absolute deed may be considered 
a mortgage, and under what circumstances such 
deed may become absolute as apnears on its 
face.— Richmond v. Richmond, Case No. 11,801. 

The fact that the relations between the par- 
ties were intimate, and that the vendor expect- 
■ ed to be able to repurchase on favorable terms, 
does not make the conveyance a simple security 
for indebtedness. — Jenkins v. Einstein, Case No. 
7,265. 

An absolute deed by a husband to a trustee, 
in trust for his wife, in consideration of a sum 
advanced out of her separate estate, will not be 
deemed a mortgage by reason of the property 
exceeding in value the amount advanced. — Hunt 
V. Danfoith, Case No. 6,888. 

A warranty deed with a defeasance construed 
as a mortgage, although the grantee was given 
a right to sell the whole or part of the property, 
at a price fixed, in payment of the debt.— Dow 
V. Ohamberlin, Case No. 4,037. 
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Quaere, if a bond given by a grantee to one of 
several grantors, in order to defeat and make 
void the conveyance, if executed at the same 
time with the conveyance, will amount to a 
technical defeasance.— Flagg v. Mann, Case No. 
4,847. 

Oral evidence admissible to show deed abso- 
lute intended as mortgage.^Alexander v. Rodri- 
guez, Case No. 172; Amory v. Lawrence, Id. 
336; Andrews v. Hyde, Id. 377; Sprigg v. Bank 
of Mount Pleasant, Id. 13,257; Taylor v. Lu- 
ther, Id. 13,796; Dow v. Chamberlin, Id. 4,037. 

A deed absolute in form may be shown to 
have been really a mortgage, by the oral testi- 
mony of two witnesses, against the denials of 
the answei, where those denials are not satis- 
factory in themselves, and are accompanied with 
admissions that some confidential relations ex- 
isted between the partiesjiiot consistent with 
the terms of the deed.— Wyman v. Babcock, 
Case No. 18,113. 

A deed absolute may, on bill in equity, be 
shown to be a mortgage, by evidence of tiie cir- 
cumstances under which it was given and sub- 
sequent transactions and admissions between 
the parties.— Bentley v. Phelps, Case No. 1,331. 

Sufficiency of evidence to show deed absolute 
intfended as a mortgage.— Alexander v. Rodri- 
guez, Case No. 172; Andrews v. Hyde, Id. 377. 

Deed absolute to deceased not declared mort- 
gage oh uncorroborated evidence of single inter- 
ested witness.— Andrews v. Hyde, Case No. 377. 

§ 5. — — Form, and contents of instru- 
ments. 

Description in general terms in trust deed of 
lands granted under military warrant Jield suf- 
ficient—Lewis V. Baird, Case No. 8,316. 

§6. Validity. 

A mortgage to secure a just debt, given to 
avoid a threatened crifbinal prosecution, is not 
void, as executed to compound a fdony.— Plant 
V. Gunn, Case No. 11,205. 

§ 7. Kecording and registration. 

Under the Indiana Code of 1838, a neglect to 
record a mortgage within the prescribed time 
did not invalidate it, except as to a subsequent 
bona fide purchaser or mortgagee whose deed 
or mortgage was first recorded.- Wyman v. Rus- 
sell, Case No. 18,115. 

A deed of trust in the nature of a mortgage is 
technically a deed for the purposes of execu- 
tion, acknowledgment, and recording under the 
registration laws of Georgia.— Branch v. Atlan- 
tic & G. R. Co., Case No. 1,807. 

''Months," as used in Dall. Pa. Laws, 112, 
requiring mortgages to be recoi:ded within six 
months from their date, means calendar months. 
— Brudenell v. Vans, Case No. 2,049. 

§8. Construction and operation — Wliat 
laxv governs. 

A mortgage is governed by the law of the state 
where the land is situated when executed and 
sought to be enforced there, though payable in 
another state.— Fitch v. Remer, Case No. 4,836. 

§ 9. — Debts or liabilities secured. 

Lien not affected by substitution of new notes 
or bonds for those originally secured or by the 
^ving of a new mortgage expressly reserving 
rights under original mortgage.— Ames v. New 
Orleans, M. & T. R. Co., Case No. 329. 

A mortgage or deed of trust made as security 
for a debt will operate as a security for the 
same continuing debt, though the evidence of it 
be changed by renewal or otherwise.— In re 
Wynne, Case No. 18,117. 

A mortgage cannot be sustained as given for 
an actual debt other than that stated on its face, 
except on dear proof.— Baldwin v. Raplee, Case' 
No. 801. 
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amount to cover a balance of advances made in 
excess of such amount, diminished by partial 
payments on account. — In re York, Case Ko. 
18,138. V 

A mortgage to secure future advanceswill not 
secure advances made after actual notice of a 
subsequent mortgage, in the absence of a bind- 
ing contract to make such advances.— Ripley v. 
Harris, Case No. 11,853. 

An indorsement by one joint obligor on a bond 
of an agreement to pay a greater rate of inter- 
est, as an inducement to forbear its collection, 
does not invalidate the bond, or the lien of_ a 
mortgage given to secure it, but the extra in- 
terest is not recoverable, as against junior tn- 
cumbrances.^[n re Hutchinson, Case No. 6,9.54. 

§ 10. Property snoirtgaged. 

In the case of conflict, the clause creating tlie 
lien will control the description of lands. — ^Rip- 
ley V. Harris, Case No. 11,853. 

General terms of description are controlled by 
subsequent particular terms.— Pullan t. Cincin- 
nati & C. Air-Line R. Co., Case No. 11,461. 

§ 11. Estates of parties. 

The release of the equity of redemption does 
not enlarge the estate conveyed by a mortgage in 
fee, but merely operates to remove the condition 
bv extinguishing the equity of redemption.- Dex- 
ter V. Harris, Case No. 3,862. 
Jlerger of equity of redemption in legal title, 

see "Estates." 

§ 12. IJien and priority. 

The equitable right of the junior to compel the 
senior mortgagee to resort to property on which 
he has an exclusive claim cannot be defeated 
bv the declaration of a homestead therein. — Ab- 
bott V. PoweU, Case No. 13. 

The title acquired after the making of a mort- 
gage inures to the benefit of the first mortgagee, 
as against a subsequent mortgagee whose mort- 
gage was given after the title accrued to the 
mortgagor. — Corcoran v. Brown, Case No. 3,226. 

In Louisiana a sale at the suit of a holder of a 
note under a mortgage securing several notes for 
a sum sufficient to discharge the mortgage does 
not discharge the lien of the mortgage as to the 
other notes.— Weaver v. Alter, Case No. 17,308. 

A mortgage, under Act Ohio 1831, takes effect 
■only from the time it is left for record, and a 
mortgage of subsequent date, first recorded, is a 
prior lien.— Sturgess v. Bank of Cleveland, Case 
No. 13,571. 

The lien of a bona fide mortgagee is superior to 
the unrecorded deed of a vendee of the mort- 
gagor.— Daggs T. Ewell, Case No. 3,537. 

A second incumbrancer, taking up a prior in- 
cumbrance, which was also a lien upon other 
property, may enforce it against the property 
not covered by the second incumbrance. — Peter 
V. Smith, Case No. 11,020. 

Priority as against mechanic's lien, see "Me- 
chanics' Liens," § 5. 

§ 13. Kiglits and liabilities of parties. 

The mortgagor is, in equity, considered as the 
owner of the property, and he is entitled to pos- 
session until foreclosure or sale.—Vowell v. 
Thompson, Case No. 17,023; Witherell v. Wi- 
berg. Id. 17,917; Souter v. La Crosse R. R., 
Id. 13,180. 

On foreclosure, the title and possession remain 
in the mortgagor until a valid conveyance is 
made by the officer authorized to make the sale. — 
Semple t. Bank of British Columbia, Case No. 
12,659. 

Legal owner of equity of redemption and of 
mortgage paid by him held entitled to possession 
nending suit to declare title void.— Barnard v. 
Hartford, P. & F. B. Co., Case No. 1,003. 



the consent of the mortgagor.— Witherell v. ^1- 
berg, Case No. 17,917, 

The grantees of the heirs of the mortgagee have 
the same right as the mortgagee to enter for con- 
dition broken. — Kibbe v. Thompson, Case No. 
7,754. 

A mortgage lien after condition broken will 
cover timber removed from the premises by the 
mortgagee and the crops on entry by him. — lu re 
Bruce, Case No. 2,045. 

The grantee in an absolute conveyance intend- 
ed merely as security is liable to account for rents 
and profits and for mismanagement of the prop- 
erty.— Jewett T. Cunard, Case No. 7,310. 

A second mortgagee, after the satisfaction of 
the first mortgage, may claim from the first 
mortgagee, after notice, rents and profits not ac- 
counted for to the mortgagor. — Gordon v. Lewis, 
Case No. 5,613. 

Such mortgagee in possession, receiving and 
retaining rents after the debt is satisfied, is lia- 
ble for interest if he did not act under a mistake. 
— Gordon v. Lewis, Case No. 5,613. 

No allowance is made for expenditures on mort- 
gaged premises by a mortgagee in possession if 
their value is not enhanced thereby.— Gordon v. 
Lewis, Case No. 5,613. 

A mortgagee in possession is liable for dam- 
ages caused by willful default or gross neglect 
in making reasonable and necessary repairs.— 
Dexter v. Arnold, Case No. 3,858. 

A mortgagee of lands to which the mortgagor 
has no present title is entitled in equity to the 
benefit of an after-acquired title.— Wright v. 
Shumway, Case No. 18,093. 

A mortgagee, by obtaining an injunction in an 
action of waste against a person who had com- 
menced the removal of a building from the prem- 
ises, cannot be held liable where it is blown down 
by the wind.— Patterson v. Kingsland, Case No. 
10.827. 

A covenant in a mortgage to keep the mort- 
gaged premises insured for the benefit of the 
mortgagee, where the mortgage is recorded, runs 
with the land, and is notice to all persons.— In 
re Sands Ale Brewing Co., Case No. 12,307. 

A stipulation requiring payment without de- 
duction for taxes, charges, or assessments does 
not prevent the mortgagor retaining the amoiint 
of income tax on the accrued interest, chargeable 
against the holder, and paid by the mortgagor.— 
Haight V. Pittsburgh, Ft. W. & C. R- Co.. Case 
No. 5,903. 

A mortgagee of a satisfied mortgage cannot 
maintain an action at law to recover possession 
against the mortgagor, or persons claiming under 
him, by the law of Maine.— Gray v. Jenks, Case 
No. 5.720. 

Where a debtor gives his co-debtor a mort- 
gage to secure the latter against the debt of their 
creditor, the mortgagee will be considered m eq- 
uity a trustee for the creditor.— United States v. 
Sturges, Case No. 16,414. 
See, also, post, § 46. 

§ 14. Assignment of mortgage or debt 
and rigbts and liabilities of par- 
ties. 

The assignment of a bond of defeasance of a 
deed is good in Rhode Island, as between the 
parties, though not attested by witnesses.— West 
V. Randall, Case No. 17,424. 

The failure to observe a statutory requirement 
that a transfer of a mortgage shall be recorded 
would not Tender such mortgage void as against 
one taking another mortgage.— Oregon & W- 
Trust Inv. Co. v. Shaw, Case No. 10,557. 
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A valid mortgage in the hands of a bona fide 
assignee is preferred to a subsequent one, al- 
though the assignment is not recorded, unless 
the statute requires such record; but, as between 
bona fide assignees of the same mortgage, the 
assignment first recorded will have priority. — 
Oregon & W. Trust Inv. Co. t. Shaw, Case No. 
10,556- 

An assignee of a mortgage who might haTe 
obtained notice, and ought to have sought it, 
stands in no better situation than one having no- 
tice.— United States V. Sturges, Case No. 16,414. 

An assignee of a mortgage four years overdue, 
and wholly unpaid, is chargeable with notice 
of its true consideration, which inquiry would 
have revealed.— United States v. Sturges; Case 
No. 16,414. 

An assignment of a mortgage, with all sums 
due or to become due thereon, will include the 
note secured as an incident of the debt— Bald- 
win V. Kaplee, Case No. 801. 

A payment, to the mortgagee, made after as- 
signment of the mortgage, but before -the mort- 
gagor has notice of it, is good, against the as- 
signee.— Hubbard V. Turner, Case No. 6,819. 

The assignee of a mortgage takes it subject to 
existing equities.— Corbett v. "Woodward, Case 
No. 3,223; United States v. Sturges, Id. 16,414. 

In Illinois, bonds and mortgages are placed 
upon the same footing as bills of exchange. — 
Hubbard v. Turner, Case No. 6,819. 

No defenses against a mortgage taken, without 
notice of any outstanding equitable title, from 
one holding die legal title duly recorded, are open 
to the equitable owner, which cannot be made 
by the holder of the legal title.— Daggs v. Ewell, 
Case No. 3,537; Hubbard v. Turner, Id. 6,819. 

A mortgage assigned in payment of a debt is 
not held by the assignee subject to the claims 
of the creditors of the assignor. — Hubbard v. 
Turner, Case No. 6,819. 

§ 15. Transfer of property mortgaged, or 
of eqiiity of redempl^on. 

An absolute deed of mortgaged premises given 
by the mortgagee operates as a conveyance of 
a defeasible title only, and not as a disseisin, 
as between the mortgagor and mortgagee. — 
Dexter v. Arnold, Case No. 3,858. 

A grantee assuming a mortgage is liable to the 
mortgagee both in equity and at law, and can- 
not be released without the consent of the mort- 
gagee.— Betts V. Drew, Case No. 1,372. 

The bringing of a foreclosure suit is a suffi- 
cient acceptance of the grantee's promise. — Bis- 
sell V. Bugbee, Case No. 1,445. 

The assumption of the mortgage debt by the 
grantee of the mortgagor will not relieve the 
mortgagor from liability unless he has been re- 
leased by the mortgagee. — Connecticut Mut. Life 
Ins. Co. V. Tyler, Case No. 3,109. 

The mortgagee may recover in assumpsit from 
a purchaser from the mortgagor, where the mort- 
gage constituted part of the purchase price. — 
Twichell v. Mears, Case No. 14,286. 

The statute runs as against bill for accounting 
for mortgaged property in the rightful posses- 
sion of third person from demand and refusal. 
— Almy V. Wilbur, Case No. 256. 

And a debt pioteeted by a mortgage' is not 
barred until a suit as to the mortgaged property 
is barred. — Almy, v. "Wilbur, Case No. 256. 

Quaere, if the purchasers of an equity of re- 
demption can take the objection that the mort- 
gage was upon a usurious consideration, or, as 
plaintififs, can have any relief in equity, with- 
out offering to pay the amount due. — Gordon 
v. Hobart, Case No. 5,609. 

§ 16. iRelease and satisfaction. 

"V\''here one deed of trust is executed as a sub- 
stitute for a preceding one, the former will at 



once cease to have any validity or effect. — In 
re "Wynne, Case No. 18,117. 

The acceptance of a second mortgage from 
the grantee will not constitute a release of the 
first mortgagor, — Connecticut Mut. Life Ins. Co. 
V. Tyler, Case No. 3,109. 

The debt of a mortgages cannot be considered 
as extinguished to the extent of the value of 
property wrongfully carried off by. him, as a 
debt cannot be merged in a tort. — ^Palmer v. 
Burnside, Case No. 10,685. 

A consent decree made in a case brought to 
enjoin the enforcement of a mortgage, in which 
the mortgage was recognized and its terms 
changed, licld not to have tht effect of extin- 
guishing the mortgage, or merging it in the 
decree.— Hunt v. Innis, Case No. 6,892. 

"Where the mortgagee, before the foreclosure 
took effect, agreed to receive the money from the 
mortgagor, and subsequently transferred his 
rights to the person who advanced the money, 
held not a discharge of the mortgage, but a trans- 
fer of the land.— Shapley v. Rangeley, Case No. 
12,707. 

In the case of a creditor bank whose charter 
had expired 16 years before, a trustee in a deed 
given to secure the debt was ordered to convey 
to the heirs of the debtor. — Saunders T. Mason, 
Case No. 12,376. 

When a debt secured by a mortgage has been 
discharged by the mortgagor, the mortgagee and 
his assigns will be required in equity to make a 
reconveyance.— Upham v. Brools, Case No. 16,- 
"97. 

The taking of new notes in place of others 
temporarily delivered tip, and their renewal, Md 
not a payment or discharge of a mortgage given 
as security for the original notes. — In re Frey- 
vogel. Case No. 5,115. 

§ IT. ForeclosnTe-' hy entry, possession, 
and notice. 

Sufficiency of entry by mortgagee to foreclose 
mortgage under St. Mass; 1788, c. 22; Id. 1798, 
c. 77.— Gordon v. Lewis, Case No. 5,612. 

Foreclosure of right of redemption by taking 
possession uoder Act Me. Feb. 5, 1821.— Gordon 
V. Hobart, Case No. 5,609. 

A declaration is not good in a writ of entry to 
foreclose a mortgage, unless counting on a mort- 
gage, and usin^ words to show that a foreclosure 
is desired rather than possession, to take the 
profits.— Fiedler v. Carpenter, Case No. 4,759. 

When amended in proper form, non tenure is 
a bad plea to such a declaration, whether imt 
in by the mortgagor or any other person in pos- 
session, who is sued.— Fiedler v. Carpenter, Case 
No. 4,759. 

A writ of entry to foreclose a mortgage may 
be maintained against a tenant in possession, 
lessee at will of the mortgagor.— Fales v. Gibbs, 
Case No. 4,621. 

§ 18. foreclosnre by exercise of power of 
sale— Hatnre of remedy. 

A power in a mortgage to sell the mortgaged 
property is a matter of contract, and will not be 
overthrown by the court.— Bowen v. Kendall, 
Case No. 1,724. 

Where a mortgagee acquires possession after 
the expiration of a lease made by the mortgagor 
to another, where the mortgage passes no title, 
estate, or interest to the mortgagee, such pos- 
session, in connection with a power of sale in 
the mortgage, will not create a power coupled 
with an interest.— Lockett v. Hill, Case No. 
8,443. 

A power of sale in a mortgage is not, id 
Georgia, a power coupled with an interest, but is 
merely a collateral power, and it cannot be exe- 
cuted after the bankruptcy of the mortgagor. — 
Lockett V. Hill, Case No. 8,443. 
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§ 19, ^-^ When poT^er may Tie exercised, 
ajid suspension of power. 

A power of sale limited to & specified time is 
forever gone when not executed within that time. 
— Lockett T. Hill, Case No. 8,443. 

The bankruptcy of a subsequent mortgagee is 
no objection to the execution of the power of 
sale in a prior incumbrance. — Long v. Kogers, 
Case No. 8,482, 

§ 19a. — Receivers. 

Where a mortgage provided that on certain 
conditions the trustees might, upon the request 
of any bondholder, take possession and sell the 
property, held that the fact that the condition 
existed which authorized such possession, and 
the refusal of the trustees, were sufficient 
grounds for the appointment of a receiver. — 
Warner v. Rising Fawn Iron Co., Case No. 
17,188. 

§ 20. — - Injunction against exercise of 
poxFer. 

A sale under a power of sale in an unrecorded 
mortgage will be enjoined where the assignee 
bought of the mortgagor in ignorance of such 
power. — Piatt v. McOlure, Case No. 11,218. 

Where the evidence upon a motion for injunc- 
tion raised gave doubts on the question whether 
the bondholders in whose behalf the trustee 
was about to make a sale were bona fide holders, 
an injunction to restrain the sale was allowed. 
—Western Division of Western N. C. R. Co. v. 
Drew, Case No. 17,433. 

An injunction to restrain the sale of mortgaged 
premises by a trustee on the ground that the 
bonds are invalid will not be refused because 
possibly a favorable chance to sell the property 
will be lost by delay, where the sale would en- 
tirely destroy complainant's rights. — Western 
Division of Western N. C. R. Co. v. Drew, 
Case No. 17,433. 

§ 21. Recording notice and certifi- 
cate. 

Notice of foreclosure and certificate of publi- 
cation must be recorded in the registry where 
the mortgage is recorded, though division of the 
county has placed the lands in another county. — 
Burnham v- Hewey, Case No. 2,175. 

§ 22. VSTio may sell. 

A sale under a deed of trust may be made by 
the agent of the trustee.— Connolly v. Belt, Case 
No. 3,117. 

§ 23. Manner and place of sale. 

The trustee in a deed of trust, where there 
are subsequent incumbrances, cannot sell a part 
only of a single lot without the consent of all 
parties concerned. — Connolly v. Belt, Case No. 
3,117. 

A sale of a single lot will not be set aside be- 
cause a part would have been sufiicient to satis=- 
fv the demand. — Connolly v. Belt, Case No. 
3,117. 

Where trustees sell on credit, and receive the 
money before it is due, discounting legal inter- 
est, it will not operate in equity to discharge the 
lien.— Wallis v. Thornton, Case No. 17,111. 

A power to sell at a certain door of the court- 
house may be rightfully executed by a sale at 
the rains of such door, where the courthouse 
was destroyed by fire in the interim. — ^Long v. 
Rogers, Case No. 8.482. 

§ 24. ■— "Who may purcliase at sale. 

A mortgagee with a power to sell cannot him- 
self become the purchaser either in severalty, 
joint tenancy, or otherwise. A power given to 
an individual cannot be executed by selling the 
property to a firm of which he was a member. — 
Lockett V. Hill, Case No. 8,443. 

§ 25. Right and title of purchaser 

and his grantee. 

A mortgagee purchasing the property under a 
power, at a sale to which the mortgagor's as- 



signee in bankruptcy was a party, lield entitled, 
as against the assignee, to the rents and profits 
between the day of sale and the day of con- 
firmation by the bankruptcy court, — Lathrop v. 
Nelson, Case No. 8,111. 

The purchaser at a trustee's sale lidd not re- 
lieved from paying interest as agreed from the 
day of sale, pending investigation of the title, 
and waiting its clearing, though he refused to 
take possession. — Markoe v. Cose, Case No. 9,- 
092. 

But interest will cease to run from the time 
the money is paid into court. — ^Markoe v. Coxe, 
Case No. 9,092. 

A subsequent purchaser of the title acquired 
on a trustee's sale is not bound to look beyond 
the recitals in the trustee's deed. — Long v. 
Rogers, Case No. 8,482. 

§ 26. — — Setting aside sale. 

Auction sale set aside where a party interest- 
ed publicly announced that it was merely a 
legal form to perfect his title, and "that purchas- 
ers would be subject to a suit at law, — ^ilcGuire 
V. Briscoe, Case No. 8,813a. 

§ 27. Disposition of proceeds and 

surplus. 

A mortgagee will not be allowed to get any 
advantage out of the mortgage fund beyond prin- 
cipal and interest. — Gordon v. Lewis, Case No. 
5,613. 

The rule governing the application of pay- 
ments does not apply to mortgage notes given 
to secure indorsements. — ^Thomson v- Bradford, 
Case No. '13,981. 

The surplus arising from a sale under a deed 
of trust cannot be enjoined in the hands of a 
trustee to answer damages which plaintiff may 
recover against the debtor for not delivering up 
the property according to his agreement. — Con- 
nolly V. Belt, Case No. 3,117. 

A mortgagor is not responsible, without no- 
tice, for the application of any surplus which 
may remain on the sale of the mortgaged prop- 
erty after satisfying his mortgage. — McLean v. 
Lafayette Bank, Case No. 8,889. 

§ 28. Foreclosure by action — Nature and 
form of remedy. 

A mortgage to secure a debt executed by pub- 
lic act according to the law of Louisiana, al- 
though it imports confession of judgment, and 
there is a statutory remedy on it, may be en- 
forced by suit in equity. — ^Benjamin v. Cavaroc, 
Case No. 1.300. 

§ 29. — Statutory provisions. 

Construction of the statute of Kansas in rela- 
tion to the foreclosure of mortgages. — Samuel v. 
Holladay, Case No. 12,288. 

§ 30. Right to foreclose. 

A mortgage given to secure a debt due and 
payable, no time of payment being specified, 
may be redeemed or foreclosed at any time. — 
Wright V. Shumway, Case No. 18,093. 

The mortgagee may sue at law on his bond, 
and in equity to foreclose, at the same time. — 
Morrison v. Buckner, Case No. 9,844. 

Scire facias does not lie under the Illinois 
statute .{Rev. St. 1845, c. 57, § 23) to foreclose 
a mortgage not duly acknowledged, although by 
chapter 24, § 28, the record of mortgages not 
acknowledged is made notice to subsequent pur- 
chasers. — Kenosha & R. R. Co. v. Sperry, Case 
No. 7,712. 

A stipulation that on default of the payment 
of interest the principal shall become due, is not 
a penalty, and equity will not relieve the party 
therefrom. — ^Ruggles v. Southern Minnesota R. 
Co., Case No. 12,121. 

A bill of foreclosure by a junior mortgagee 
will not be sustained where he has already been 
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impleaded by a prior mortgagee. — Sutherland v. 
Lake Superior Ship Canal, Railroad & Iron Co., 
Case No. 13,643. 

An entry to sell and pay the mortgage debt 
held not a strict foreclosure, and no defense to 
a suit on the bond.— Sagory v. Wissman, Case 
No. 12,217. 

§ 31. — Defenses. 

The point that the mortgage is invalid as hav- 
ing been taken in violation of the national 
banking act, when not -made in the pleadings, 
though disclosed in the proof, will not be acted 
upon by the court. — Ripley v. Harris, Case No. 
11,853. 

TTie remedy by a sale of the mortgaged prop- 
erty to pay overdue installments given in the 
mortgage Jield' to be merely cumulative, not pre- 
venting foreclosure. — ^Furbish t. Sears, Case 
No. 5,160. 

I 33. —. jTiris diction. 

Jurisdiction in actions of foreclosure in the 
<ase of absent mortgagors, under the Minnesota 
statutes. — Smith v. Pomeroy, Case No. 13,092. 

Jurisdiction of admiralty in suits for foreclo- 
sure, etc., see "Admiralty," § 10. 

^ 33. Iiimitations and laclies. 

The limitation of an action to foreclose a 
mortgage applies to an action to reform and 
foreclose a mortgage. — ^Reeves v. Vinacke, Case 
No. 11,663. 

Ten years' limitation applies to foreclosure of 
mortgage where mortgagee knew the land had 
been sold under prior mortgages, and the pur- 
chaser was in possession claiming title. — Cleve- 
land Ins. Co. V. Reed, Case No. 2,889. 

A suit upon a mortgage is not a suit for the 
"determination of any right or claim to or in- 
terest in real property," but is a suit upon a 
sealed instrument, which must be brought 
within 10 years under Civ. Code Or. §§ 5, 378. 
— Eubanks v. Leveridge, Case No. 4,544. 

A mortgage cannot be foreclosed after the 
lapse of 20 years from the date when the cause 
■of action accrued.— Wyman v. Russel, Case No. 
18,115. 

The right of the mortgagee to foreclosure or 
possession is barred, in Connecticut, where the 
mortgagor has been permitted to remain in pos- 
session for 15 years without payment on the 
debt, or recognition of the mortgage.— Pox v. 
Blossom, Case No. 5,008. 

The statute cannot be pleaded against a 
mortgage when it cannot be pleaded against a 
note secured thereby. — ^Daggs v. Ewell, Case 
No. 3,537. CONTRA, see Sparks v. Pico, Case 
No. 13,211. 

A junior mortgagee, out of possession, may, 
in such case, sue to have the first mortgage 
■canceled, as barred by the statute. — Pox v. 
Blossom, Case No. 5,008. 

Lapse of time does not raise the presumption 
•of payment if foreclosiure proceedings have been 
taken, or the mortgagee and his heirs have never 
resided within the state. — ^Kibbe v. Thompson, 
Case No. 7,754. 

Absence of the mortgagor from the state, 
when or after the cause of suit accrues upon 
■a mortgage, does not suspend or prevent the 
statute from running against a suit to foreclose 
the same. — ^Eubanks v. Leveridge, Case No. 

^ 34. — Parties and process. 

A state which is an indorser of bonds secured 
by a statutory mortgage is not a necessary party 
to a suit brought by holders of the. bonds to 
foreclose the mortgage.— Young v. Montgomery 
& E. R. Co., Case No. 18,166. 

lu a proceeding to foreclose a mortgage, all 
persons holding the equity of redemption of the 



lands, or any part thereof, must be made par- 
ties. — ^Wyman v. Russell, Case No. 18,115. 

Where a mortgage lien is paramount to a 
claim for homestead in the premises, the wife 
of the mortgagor is not a necessary party to a 
bill to foreclose. — ^Townsend Sav. Bank v. Epp- 
ing, Case No. 14,120. 

Cestuis que trustent are necessary parties to 
a suit to foreclose a mortgage given by the trus- 
tee.— Piatt V. Oliver, Case No. 11,115. 

A person who may be chargeable with a bal- 
ance in ease the proceeds of the mortgaged 
premises do not satisfy the debt is an indis- 
pensable party to a foredosure suit. — Matcalm 
V. Smith, Case No. 9,272. 

A joint mortgagor, who has conveyed abso- 
lutely to the other his eqijity of redemption, is 
not a necessary party to a bill to foreclose; but 
his right of redemption is not cut ofE where the 
property did not satisfy the debt — Townsend 
Sav. Bank v. Epping, Case No. 14,120. 

Junior mortgagees may foreclose without mak- 
ing prior mortgagees parties, but a sale in such 
case will be subject to the prior mortgage. — 
Young V. Montgomery & E. R. Co., Case No. 
18,166; Palmer v. Burnside, Id. 10,685; Searles 
V. Jacksonville, P. & M. B. Co., Id. 12,586. 

Prior incumbrancers are necessary parties to a, 
bill of foreclosure by a junior mortgagee, where 
there is substantial doubt as to the amounts 
due them, or the property covered by their liens. 
—Sutherland v. Lake Superior Ship Canal, Rail- 
road & Iron Co., Case No. 13,643. 

A general notice calling upon prior mortgagees 
to present their claims will not make them par- 
ties or bind them, but they must be served with 
process or voluntarily appear. — Young v. Mont- 
gomery & E. R. Co., Case No. 18,166. 

§35. Pleading. 

Where a part of the tract has been sold by a 
prior mortgagee or the mortgagor has no title 
thereto, it may be omitted in the bill to fore- 
close.— iSedam V. Williams, Case No. 12,609. 

Where the answer to a bill to redeem asserts 
a mortgage title in the whole of the premises, 
it is not competent for defendants to set up a 
different title, as for a moiety, ■ before the mas- 
ter. — Gordon v. Lewis, Case No. 5,613. 

§36. Evidence. 

In a suit by assignees of a note and mort- 
gage, if the assignment is denied it must be 
proved. — ^Vyman v. Russell, Case No. 18,115. 

The exemplification of the record of a mort- 
gage is sufficient evidence of the existence of 
the mortgage and the debt due thereon, — ^Beall 
V. Dick, Case No. 1,162. 

§ 37". Injunction and receiver. 

In a foreclosure suit, the court before answer 
filed, will not enjoin the mortgagor in posses- 
sion from receiving the rents and profits, nor 
appoint a receiver. — Oliver v. Decatur, Case No. 
10,494. 

A receiver will not be appointed unless it 
clearly appears that the security is inadequate, 
or there is imminent danger of the waste, re- 
moval, or destruction of the mortgaged prop- 
erty, or the rents and profits have been ex- 
pressly pledged.— Morrison v. Buckner, Case 
No. 9,844; PuIIan v. Cincinnati & G. Air-Lme 
R. Co., Id. 11,461, 

The exercise of this power depends upon sound 
discretion, and is governed, to a great extent, 
by the circumstances of each particular case. — 
Morrison v. Buckner, Case No. 9,844. 

Where the security is inadequate, a receiver 
may be appointed for the rents and profits pend- 
ing foreclosure sale and time for redemption 
though the mortgage gives no lien upon the 
rents and income. — Davidson v. Allis, Case No. 
3,600. 
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After foreclosure, the niortgngor is, in gen- 
eral, entitled to posseasiou until the time for 
redemption has elapsed; but, if such possession 
is likely to impair the purchaser's rights, a re- 
ceiver may be appointed. — Lapbam v. Ives, Case 
No. 8,082. 

Where the court has taken possession of the 
t>roperty by the appointment of a receiver in a 
suit by junior mortgagees, the senior mortgagees 
cannot gain possession by a suit subsequently 
begun until the first is ended.— Young v. Mont- 
\gomery & EJ E. Co., Case No. 18,166. 

§ 38. — — Judgment or decree. 

A foreclosure decree is a judicial finding of 
default in payment, and the mortgagee lias 
thenceforth the right of entry for condition 
broken, — Kibbe v. Thompson, Case No. 7,754. 

A decree of sale of mortgaged premises is a 
final decree.— Whiting v. Bank of United States, 
Case No. 17,o7G. 

On foreclosure of a mortgage in default of 
payment of interest, under the usual interest 
clause, giving the mortgagee the option to con- 
sider the whole amount due after such default, 
the decree will be granted for the full sum, 
though the bill does not allege option by the 
mortgagee and notice. — Quackenbush v. Lane. 
Case No. 11,491. 

If tlie amount of rents and profits received by 
a "inortgagee in possession cannot be ascertain- 
ed, resort may be had to a fair occupation rent. 
— (lordon v. Lewis, Case No. 5,613. 

A decree of foreclosure in the federal court 
held not objectionable, in not giving the time 
allowed for redemption by the state statute. — 
Hards v. Connecticut ilut. Life Ins. Co., Case 
No. 6,055. 

A court of equity may sell mortgaged prem- 
ises free from incumbrances, remitting the lien- 
holders to the proceeds of sale.— Sutherland r. 
Lake Superior Ship Canal, Railroad & Iron Co., 
Case No. 13,643. 

T^'here a foreclosure decree shows that the 
court was apprised of the existence of infant 
heirs at law, and took measures to preserve 
their rights, the legal presumptions in favor of 
its validitj- are not limited by producing the 
bill, in which their names are not given but pro- 
cess is prayed against them generally. — Kibbe 
V. Dunn, Case No. 7,753. 

After the term at which a decree was entered, 
the court may amend it as to mode of execution, 
manner of sale, time of publication of sale, and 
distribution of proceeds arising therefrom. — 
Turner v. Indianapolis, B. & W. Ry. Co., Case 
No. 14,259. 

§39. Sale. 

A confirmation of the sale of mortgaged prem- 
!-es on the retui-n of the commissioner, if erro- 
neous, affords no ground on which to reverse the 
original decree. — Whiting v. Bank of United 
States, Case No. 17,576. 

A statement by the mortgagee that his pur- 
pose in foreclosing was to protect the title, and 
that he would carry out a previous agreement 
to pay the debt out of the income, will not make 
an absolute deed obtained on the foreclosure a 
conditional one.— Howland v. Blake, Case No. 
6,792. 

A sale will not be set aside for mere inade- 
quacy of the bid, unless the applicant show that 
a reasonable party will make an advance bid. — 
Turner v. Indianapolis, B. & W. Ry, Co., Case 
No. 14,259. 

Mere inadequacy of price, which is not suffi- 
cient to show that the sale was not the result 
of fair dealing, is not a sufficient ground to set 
aside a sale. — Turner v. Indianapolis, B. & W. 
Ry. Co., Case No. 14.2o9. 

A writ of assistance will not issue against per- 
sons who are not parties to the suit, or did not 



come in under them after suit commenced. — 
Thompson v. Smith, Case No. 13,977. 

§40. Deficiency. 

One in possession of mortgaged lands is ac- 
countable to the mortgagee for rents and profits 
if, on foreclosure, there is a deficiency, — Latimer 
V. Moore, Case No. 8,114. 

Where the grantee of the mortgagor assumes 
the mortgage, the mortgagee will be entitled to 
a deficiency decree against him on foreclosure. — 
Bissell V. Bugbee, Case No. 1,445, 

A personal decree will not be rendered against 
a married woman for a deficiency on foreclosure 
of a mortgage given by her to secure payment of 
a note executed by the husband and wife jointly 
for a loan to him, where she did not intend to 
be bound as surety.— Pawtucket Ins. for Saving* 
v. Bowen, Case No. 10,852. 

The power of the federal circuit court in a 
foreclosure suit to order a general execution for 
a deficiency after the sale of the mortgaged prem- 
ises is discretionary. Sup. Ct, Rules 92.— Phelps 
V. Loyhed, Case No. 11,077. 

A general execution for a deficiency allowed, 
although under the state statute an action at 
law on the notes to secure which the mortgage 
was eiven was barred. — ^Phelps v, Loyhed, Case 
No. 11,077. 

A general execution for a deficiency refused 
where complainant, by reason of his delay, was 
not entitled to it under the state statute.— Phelps 
V. Loyhed, Case No. 11,077, 

Where the creditor purchases the property at 
a sale by the trustee without competition, the 
enforcement of a deficiency judgment will be 
enjoined until the eircnmstances of the sale are 
ascertained upon final hearing.— Fairfax v. Hop- 
kins, Case No. 4,614. 

After a foreclosure by a mortgagee he is still 
entitled to recover the balance of the debt due 
him beyond the value of the mortgaged prem- 
ises at the time of the foreclosure.- Omaly v. 
Swan, Case No. 10,508. 

The mortgagee, after foreclosure, may recover 
at law, upon the attendant bond or note, the de- 
ficiency of the mortgaged property to pay the 
debt due, calculating the value of such property 
at the time of the actual foreclosure.- Hatch v. 
White, Case No. 6,209. 

See, also, "Bankruptcy," § 385. 

§ 41. — — Disposition of proceeds. 

In the ease of a mortgage given to secure the 
payment of five notes, two for the principal of 
the debt, one for the interest, and two as com- 
pensation to the mortgagee for indorsing the first 
three, -held, that the holder of the first three 
notes was entitled to have the proceeds of the 
mortgaged property first applied to the payment 
of such notes, — ^Providence County Sav. Bank 
V. Frost, Case No. 11,453. 

§ 42. Revie-w. 

After a surrender to the purchaser at fore- 
closure sale has been directed, a bill of review 
cannot be sustained, unless it appear that the 
purchaser has been let into possession. — Burley 
V. Flint, Case No, 2,168. 

A bill of review will not lie for errors on the 
face of the record in a foreclosure suit, brought 
after time has expired for redemption, — Burlev 
V, Flint, Case No. 2,168. 

§ 43, Redemption — WJio may redeem. 

A third person who advances the purchase 
price for a settler on public lands, taking the 
receiver's certificate of location as security for 
payment, and giving back a bond for a deed 
upon repayJnent, will be Ji^Id a mortgagee, and 
the settler or his alienee may redeem. — Wright 
V. Shumway, Case No. 18,093. 

A judgment creditor may redeem a mortgage 
upon land upon which his judgment is a lien. 
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even as against an assignee of the mortgage.— 
United States v. Sturges, Case No. 16,414. 

The grantee under a deed absolute in form 
given to secure a deht naay enforce, in equity, 
the right to redeem.— Alexander v. Kodriguez, 
Case No. 172. 

§44:. Time af redemption. 

Defendant will. have the right to redeem from 
the foreclosure sale at any time within the stat- 
utory period, regardless of the provisions of the 
decree, and errors therein in such resPfct are 
merely matters of form.— Burley v. Flint, Case 
No. 2.168. 

Undisturbed possession by the mortgagee for 
20 years, without accounting, or any admission 
of the mortgagee's equity, will SJ^^^ J^i^^^Sfjl^ 
title in equity.-Cromwell v. Bank of Pittsburg, 
Case No. 3,409; Amory v. Lawrence, Id. 66b, 
uSter V. Arnold. Id. 3,857, 3,859; Gordon v. 
Hobart, Id. 5,609. 

The fact that the right to redeem is barred 
by lapse "of time as to certain parcels separately 
sold will not affect the right to redeena as to 
the others.— Pester v. Arnold, Case No. 6,iit>t. 

The presumption that an equity of redemption 
is released after 20 years' possession by a mort- 
gagee does not apply to a case where the mort- 
casee was in possession under an absolute deed, 
with an agreement that the mortgagor might 
redeem when he found it convenient; no spe- 
cific time being fixed, and the mort^gee hav- 
ing no notice or request to redeem.— Wyman v. 
BabcDck, Case No. 18,113. 

QuEere, whether parol admissions, within 20 
years, are sufficient to keep open the equity.— 
Dexter v. Arnold, Case No. 3,859. 

An acknowledgment in deeds and other writ- 
ings with third persons is sufficient to aUow re- 
demption.— Dexter V. Arnold, Case No. 6,ii5i\). 

Acknowledgments by the mortgagee after 
sales by him do not affect bona fide purchasers 
without actual notice of the mortgage.— Dexter 
v. Arnold, Case No. 3,857. 

An acknowledgment of the mortgage by «ie 
mortgagee, in his answer to a bill in equity be- 
tween other parties, is sufficient to allow re- 
demption.— Dexter V, Arnold, Case No. 3,8o7. 

S 45, Ajuonnt necessary to redeem. 

Where the mortgagor induced a third person 
to purchase the mortgage by promising m writ- 
ing to pay, with interest, the whole sum ad- 
\ vanced, the assignee of the equity of redemption 
will be allowed to redeem only by paying what 
his assignor must have paid.— Holbrook v. Wor- 
cester Bank, Case No. 6,597. 

The mortgagor, in equity, is entitled to main- 
tain a bill to redeem upon an offer to redeem, 
and proving himself able and ready to discharge 
-the incumbrance -as security against which the 
mortgage was given, and procure releases there- 
of, and of claims on account thereof.— Upham v. 
Brooks, Case No. 16,796. 

§46. LiaT>ility o£ mortgagee for 

rents and profits. 

On a bill to redeem, the mortgagee, who has 
failed to keep an account of rents and profits, is 
properlv chargeable with what he may be pre- 
sumed to have received.- Dexter v. Arnold, Case 
No. 3,858. 

§47. — Actions to redeem. 

Act Me. Feb. 5, 1821, requiring tender of mon- 
ey due on a mortgage does not apply m a suit 
in the federal court.— Gordon v. Hobart, Case 
No. 5,609. 

The objection that proof of newspaper pub- 
lication of an intention to foreclose was not 
shown by a copy of the newspaper cannot be 
made for the first time on argument.— Gushing 
V. Smith, Case No. 3,511. 



The master, on a bill to redeem from a mort- 
gage, Jield right in refusing to open an account 
settled 30 rears previously.— Dexter v. Arnold, 
Case No. 3,858. 

On a bill to redeem from a mortgage, the mas- 
ter need not inquire as to the original consid- 
eration of the mortgage, where no question was 
raised in the pleadings.— Dexter v. Arnold, Case 
No. 3,858. 

To a bill to redeem, the heirs of the mort- 
gagee, as well as his personal representative, 
are ordinarily necessary parties.- Dexter v. 
Ai-nold, Case No. 3,857. 

If the mortgagee has never taken possession 
during his lifetune, the mortgagfe belongs, in 
Rhode Island, to his personal representative, 
and the heirs need not be made parties to a bill 
to redeem.— Dexter v. Arnold, Case No. 3,857. 

The trustees under a will, vested with the 
legal estate, are the proper parties to file a bill 
to redeem a mortgage given by testator.- Dex- 
ter V. Arnold, Case No. 3,857. 

Neither the creditor nor the grantors in a 
deed of trust, nor the trustees named therein, 
nor the substituted trustee, are necessary par- 
ties to a suit by the grantee of the equity of re- 
demption to redeem the lands from the hen of 
the trust deed. — Kanawha Coal Co. v. Kanawha 
& O. Coal Co., Case No. 7,606. 

MOTIONS. 



§ 1, Notice of motion. § 2, Hearing and decision. 
§ 3, Orders. 

In .admiralty, see "Admiralty," § 92. 

In bankruptcy proceedings, see "Bankruptcy, § 
30. 
Motions for particular purposes of relief. 

Arrest of judgment in civil actions, see "Judg- 
ment," § 17. • • <.r, . • T 

m criminal prosecutions, see "Criminal 



Law," § 103. 
Change of venue in civil actions, see "Venue, 

§ 2 
Continuance in civil actions, see "Continuance." 
Direction of verdict in civil actions, see "Trial, 

Dismissal or nonsuit on trial, see "Trial," § 14. 
New trial in civil actions, see "New Trial, §§ 

19-27. ^. ..r, . . 1 
in criminal prosecutions, see Cnmmat 

Law," §§ 100-102. , , - ^ 

Opening or setting aside default judgment, see 
"Judgment," §§ 13, 14. 

Quashing execution, see "Execution, § 11. 

indictment or information, see Indict- 
ment and Information," If 19-22. 

Relating to pleading, see "Pleading," § 65. 

To dismiss or remand suit to federal court, see 
"Removal of Causes," §§ 53, 54._ 

To strike out evidence, see "Criminal Law, s 
92; "Trial," § 10. 

§ 1. Notice of motion. . . ^. 

Notice of a motion to dissolve an injunction, 
given on the first day of the term, is notice of a 
motion to be made at the next term.— Ramsay v. 
Wilson, Case No. 11,545. 

A motion to produce a paper necessary to en- 
able defendants to plead may be granted without 
a preliminary notice to produce.— Bronson v. 
Kensey, Case No. 1,927. 

Orders obtained upon motion may be discharged 
upon motion, and orders obtained ex parte may 
be thus discharged when they have never been as- 
sented to by the other party.— Eslava v. Ma- 
zange's Adm'r, Case No. 4,527. 

§ 2. Hearing and decision. 

A prior ruling stated by- the judge out of court 
to have been made by him, when unreversed, 
must be considered as the law of the case, when 
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f-oming before another judge.— In re Barnes, Case 
No. 1.011. - ' " 

Where a motion made but not decided ivas not 
coutinned to the nest term, held, that a continu- 
ance should 'be entered nunc pro tunc, but that 
the opponent would not be required to take it up 
at that term.— Hurd v. Williams, Case No. 6,018. 

The respectiTB claims of contending assignees 
of a cause of action pending in court will not be 
decided on motion.— Thomas v. Elliot, Case No. 
13,896. 

A motion to the discretion of the court is a 
motion, not to its inclination, but to its judg- 
ment, which is to be guided by sound legal prin- 
ciples.— United States V. Burr, Case No. 14,602d. 

The effect of an equal division of opinion in 
the court on a motion for a rule or order.— 6od- 
dard v. Coffin, Case No. 5,490. 

Decision upon a motion has not the effect of a 
judgment so as to preclude further examination 
by same court.— Akerly v. Vilas, Case No. 120. 

§ 3. Orders. 

Effect of minutes of court upon which no order 
is entered.— In re Barnes, Case No. 1,011. 

A formal order must be entered uuon the de- 
■cision of the court. The decision will not be 
regarded as an order.— Boker v. Bronson, Case 
No. 1,606, 



VIII. FISCAL MANAGEMENT, PUBLIC 

DEBT, SECURITIES, AND TAXA- 
TION. 

§ 26, Limitation of amount of indebtedness. 
§ 27, Aid to railroads. § 28, Warrants. § 29, 
Bonds and other securities— Power to Issue. 
§ 30, Issue and validity. § 31, Ratifi- 
cation, and estoppel to deny validity. § 32, 
Transfers. § 33. Bona fide purchas- 
ers. § 34, Effect of recitals. § 35, 

Priorities. § 36. Remedies of taxpayers. 

§ 37, Remedies of holders, § 38, Taxes 

and application thereof. 

IX. ACTIONS. 

§ 39, Right of action, 
tice and process, § 41, 
dence. § 43, Judgment. 



§ 40, Preliminary no- 
Pleading. § 42, Bvi- 
§ 44, Costs. 



MULTIFARIOUSNESS. 



In pleading, see "Equity," § 



37, 



MULTIPLICITY OF SUITS. 

Jurisdiction of equity to avoid, see "Equity," S 
14; "Injunction," § 2. ^ J'^ s 

IVIUMICIPAL CORPORATIONS. 

I. CREATION, ALTERATION, EXISTENCE, 

AND POLITICAL FUNCTIONS. 
§ 1, Incorporation and incidents of exist- 
ence. § 2. Territorial extent. § 3, Consolida- 
tion. § 4, Dissolution. § 5. Governmental 
powers and functions, § 6. Legislative con- 
trol. 

II. GOVERNMENT AND OFFICERS. 

§ 7, By-laws in general. § 8. Officers and 
agents. 

III. PROPERTY, CONTRACTS, AND LIA- 

BILITIES. 

§ 9, Property. § 10, Contracts. § U, Mu- 
nicipal expenses. § 12. Statutory liabilities. 
§ 13, Estoppel. 

IV. PUBLIC IMPROVEMENT. 

§ 14, Power to make improvements. § 15. 
Preliminary proceedings. § 16. Contracts. 
§ 17, Damages. § 18, Assessments for benefits. 

V. POLICE POWER AND REGULATIONS. 

5 19, Extent and exercise of power. § 20, 
Violations of regulations. § 21, Enforcement 
of regulations. 

VI. USE AND REGULATION OP PUBLIC 

PLACES, STREETS, ETC. 
§ 22. streets. § 23. Railroad bridges. 

VIL TORTS. 

§ 24, Acts or omissions of officers. § 25, De- 
fects or obstructions in streets or other pub- 
lic ways. 



See, also, "Counties"; "Towns." 
Injunctions affecting, see "Injunction," § 8, 
Jurisdiction over vessels belonging to, see "Ad- 
miralty," § 7. 
Mandamus, see "Mandamus," § 4. 
Right of city fire department to salvage compen- 
sation, see "Salvage," § 20. 
Water supply, see "Waters and Water Courses," 
§ 9. 

I. CREATION, ALTERATION, EXIST- 
ENCE, AND POIilTICAIi FUNC- 
TIONS. 

§ 1. Incorporation and incidents of ex- 
istence. 

Counties and towns are, as to their corporate 
existence, completely Tvithin the control of the 
legislature.— Beckwith v. Racine, Case No. 1,213. 

It was competent for a town to adopt article 
9 of the Illinois incorporation act by ordinance, 
without a vote of the people.— Lake v. Hequem- 
bourg. Case No. 7,994. 

The question of the legality of the incorporation 
of a city, because it did not have the number of 
inhabitants required by the constitution, cannot 
be examined coUaterally.^Judsou v. Plattsburg, 
Case No. 7,570, 

^Construction of the Virginia laws of 1779 and 
1796, in relation to corporations. — ^Fowle v. Alex- . 
andria, Case No, 4,993. 

Powers, duties, and liabilities of the corpora- 
tion of Alexandria, Va.— Powle v. Alexandria, 
Case No. 4,993. 

Judicial notice, see "Evidence," § 6. 

§ 2. Territorial extent. 

The extent of land which may be included 
within a city is not limited by Act Mav 23. 
1844.— Root V. Shields, Case No. 12,03S. " 

§ 3. Consolidation. 

Municipal corporation to which the territory 
of another is assigned, on its being legislated out 
of existence, must pay its existing debts in the 
ratio of territory obtained.— Beckwith v. Racine 
Case No. 1,213. 

§ 4. Dissolntion. 

A municipal corporation, created by legislative 
act for public purposes, is not dissolved bv its 
failure to elect officers.— Welch v. Sto. Genevieve 
Case No. 17,372. ' 

The surrender of its charter by a citv, and an 
organization under a general law, works a disso- 
lution of the old corporation, and the new cor- 
poration is not liable on bonds theretofore issued 
—Jones V. Pensacola, Case No. 7,488. 

§ 5. Governmental powers and functions. 

A municipal corporation may be enjoined from 
committing a breach of trust as to propertv or 
franchises held by it for the inhabitants.— Coul- 
sou V. Portland, Case No. 3,275. 



1525 (§ 5) 



MUNICIPAL CORPORATIONS, I.-in. 
[Fed. Cas. Digest.] 



(§ 10) 1526 



It has no incidental or inherent authority un- 
der the usual grants of municipal powers as a 
means of discliarging its ordinary municipal func- 
tions.— Gause V. Olarksville, Case No. 5,276. 

Th^ Pennsylvania act of April 12, 1828, for- 
bidding any person "or hody corporate" to put 
in circulation bills, etc., of less than $5, but 
nevertheless giving a right of action to holders 
thereof, applies to municipal corporations.— Mc- 
Cormick v. Allegheny City, Case No. 8,717. 

The provision of said act giving a right of ac- 
tion on such instruments was not repealed by 
implication by the joint resolution of June 24, 
1841,— McOormick v. Allegheny City, Case No. 
8.717. 

Construction of clause in the Washington city 
charter relating to the residence of free negroes 
and mulattoes.— Costin v. Washington, Case No. 
3.266. 

§ 6. Jjegislative control. 

A prohibition against authorizing any "county, 
city, or town" to subscribe for stock unless au- 
thorized by a two-thirds vote does not restrain 
the legislature from authorizing "township" aid 
where sanctioned by a two-thirds vote.^Jordan 
V. Cass County, Case No. 7,517. 

II. GOVERNMENT AND OmCEBS. 

§ 7. By-laws in general. 

The original by-laws of Georgetown need not 
be made under the seal of the corporation. — ^Hol- 
mead v. Fox, Case No. 6,628. 

§ 8. Officers and agents. 

The mayor of Georgetown may, in that town, 
do any act which a justice of the peace of the 
county can do.— Hodgson v. Mountz, Case No. 
6,569. 

The mayor of Washington cannot exercise ju- 
risdiction in a case in which he is a party.— 
Barney v. Washington City, Case No. 1,033. 

Appointment of constables for Georgetown. — 
Holmead v. Fox, Case No. 6,628. 

The mayor, city attorney, and treasurer may 
engage attorneys to collect demands due the mu- 
nicipality, where they have ordinarily been suf- 
fered to make similar agreements. — ^Memphis v. 
Brown, Case No. 9,415. 

Construction of the charter of Washington, 
D. 0., in relation to the nomination and confirma- 
tion of officers. — ^Miller v. Washington, Case No. 
9,593a- 

A person rejected by the board of aldermen of 
Washington, D. C, on the mayor's nomination, 
cannot be reappointed by the mayor, in the re- 
cess of the same board, to the same oflSce for 
which he was rejected by the board.— Miller v. 
Washington, Case No. 9,593a. 

In respect to all acts which the corporation has 
power to perform, it may bind itself by those 
agents whom it suffers to act for it, and in the 
modes which its usages sanction. — ^Memphis v. 
Brown, Case No. 9,415. 

See, also, post, §§ 9, 10, 16, 24. 

m. PROPERTY, CONTRACTS, AND 
ZiIABIIiITIES. 

Liability for property taken to stay conflagra- 
tion, see "Eminent Domain," § 1. 

§ 9. Property. 

Title to the streets and wharves in the city of 
Detroit, and the jurisdiction and powers of the 
city authorities in relation thereto. — ^Russel v. 
The Empire State, Case No, 12,145. 

A municipal corporation, unless specially re- 
stricted, may make an irrevocable dedication of 
property to the public for the use of a public 
wharf. — ^Illinois & St. L. Railroad & Canal Co. 
V. St. Louis, Case No. 7,007. 



On property thus dedicated the city may au- 
thorize the erection of a grain elevator to fa- 
cilitate the handling of grain at the wharf.— Illi- 
nois & St. L. Railroad & Canal Go. v. St. Louis, 
Case No. 7,007. 

An ordinance surrendering to a private person 
control over a public wharf for a fixed period, 
for the purpose of erecting a grain elevator, with- 
out reserving the right to resume possession and 
regulate charges, is void, unless specially author- 
ized by law. — Illinois & St. L. Railroad & Canal 
Co. V. St. Louis, Case No. 7,007. 

The commissioners of the city of Washington, 
under Act Md. 1793, c. 58, § 2, may resell pub- 
lie lots as often as a purdiaser should fail to pay 
for them, and charge each preceding purdiaser 
with the . loss upon the resale.— Thornton v. 
O'Neale, Case No, 13,999. 

The city authorities of the city of Detroit may 
erect wharves at the termini of their streets, 
suitable for landing; but, by so doing, such erec- 
tions become free to the public as extensions of 
the streets, and tolls cannot be exacted for use 
thereof. — ^Russel v. The Empire State, Case No. 
12,145. 

The corporation of Georgetown, D. C, has 
power to rent fish wharves. — Georgeto'mi v. 
Chew, Case No. 5,3^5. 

As a general rule, a public place is inalienable 
except by the sovereign. — New Orleans v. Mor- 
ris, Case No. 10,183. 

The leasing by the city of New Orleans of a 
portion of the batture in front of the city for 10 
years for a market bazaar is a withdrawal there- 
of from public use.— New Orleans v. Morris, Cas; 
No. 10,183. 

Property of a municipal corporation necessary 
to the exercise of its functions, such as mar- 
kets, prisons, etc., cannot be sold on execution 
against it.— New Orleans v. Morris, Case No. 
10,182. 

A municipal corporation cannot by its own 
act, independent of legislative authority, make 
a thing which is not necessary to the exercise of 
its functions a permanent source of revenue so 
as to exempt it from execution. — New Orleans 
V. Morris, Case No. 10,182. 

A so-called "market bazaar," owned by a 
city for the sale of merchandise, excluding fresh 
meats, vegetables, etc., and rented out for a 
term of years, is not such a market as is pro- 
tected from execution. — ^New Orleans v. Morris, 
Case No. 10,182. 

Stock owned by a municipal corporation may 
be taken in execution and sold under a fi. fa. is- 
sued out of a federal drcuit court. — Oelrich v. 
Pittsburgh, Case No. 10,444. 

§ 10. Contracts. 

Where the contract is to run for years, the 
authority to make it should be clear. — Garrison 
V. Chicago, Case No. 5,255, 

The city of Chicago has not the right to con- 
tract for lighting the streets and public build- 
ings for a term of years.— Garrison v. Chicago, 
Case No. 5,255. 

If the other contracting party has gone to 
great expense in pursuance of such a contract, 
a strong equity may arise in his favor.— Garri- 
son V. Chicago, Case No. 5,255. 

The city of Boston Jield not to have authority 
to contract to pay expenses of having previously 
enlisted men credited upon the city's quota, — 
Burrill v. Boston, Case No. 2,198. 

Municipal corporations with power to make 
contracts, and to sue and be sued in respect 
thereto, may, in the absence of special legisla- 
tive restriction, compromise a disputed claim, 
and the settlement is binding on the municipal- 
ity and its taxpayers unless it can be impeached 
for fraud.— Warren y. St. Paul, Case No. 17,- 
199. 
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A taxpayer cannot overhaul or question tlie 
settlement, fairly made by a municipal corpora- 
tion, of a disputed claim arisinc under a contract 
not ultra vires. — Warren v. St. Paul, Case No. 
17,199. 
Impairment of obligations of contracts, see 

"Constitutional Law," § 7. 

§ 11. Municipal expenses. 

As to the division of expenses and charjres be- 
tween the city and county of Washington. — 
Levy Court of Washington v. Washington, Case 
No. 8,306. 

§ 12. Statutory liaTjilities. 

Statutory authority to blow up buildings to 
prevent the spread of fire, when consented to 
by certain oflBcers, does not render the city lia- 
ble for buildings blown up without such author- 
ity. — ^Bowditeh v. Boston, Case No. 1,718. 

The liability of a city for buildings destroyed 
to stay the progress of a fire is wholly statutory, 
and plaintifE must bring his case strictly within 
the statute to sustain a recovery.— Bowditeh v. 
Boston, Case No. 1,719. 

What is essential under Act Md. 1835, c. 13-7, 
to recover against a city for the destruction of 
property in a riot. Pleadinsis and proof. — Duffy 
V. Baltimore, Case No. 4,118. 

§ 13. Estoppel. 

A municipal corporation may be estopped by 
its own act, as well as a private citizen. — 
Schenck v. IJIarshall County, Case No. 12,449. 



TV. PUBLIC IMPKOVBMENT. 

Dedication of streets and public squares, see 
"Dedication," § 3. 

§ 14. PoTFer to malce improvements. 

A municipal corporation has no authority to 
take upon itself the burden of repairing a road 
or turnpike in which the public as well as the 
corporation are interested, when the same is 
outside the limits of said corporation. — Corpora- 
tion of Georgetown v. United States, Case No. 
18,281. 

Construction of Act May 7, 1822, authorizing 
the corporation of Washington to drain the low 
grounds on or near the public reservation.^?, etc. 
—Van Ness v. United States, Case No. 16,868. 

The power of grading and regrading the streets 
of Washington, D. C, is a continuing power.— 
Smoot V. Washington, Case No. 13,133a. 

Paving streets in Alexandria, Va. — ^Alexan- 
dria V. Mandeville, Case No. 184. 

§ 15. Preliminary proceedings. 

Proceedings on an inquisition under Act March 
3, 1805, in relation to opening, extending, and 
regulating streets in Washington county, D. C 
—Wright V. Georgetown, Case No. 18,080. 

§ 16. Contracts. 

Power to grade streets, etc., necessarily im- 
plies power to make contracts respecting the 
same in regard to the work to be done and the 
compensation to be paid. — Sturtevants v, Alton, 
Case No. 13,580. 

A notice to abutting owners, to construct side- 
walks in front of their lots, is a condition preced- 
ent to the right to contract for such construc- 
tion under an ordinance authorizing such a con- 
tract, where the owners, after notice, have fail- 
ed to do the work. — Hitchcock v. Galveston, 
Case No. 6,534. 

An advertisement for bids, directed by the 
ordinance, authorizing a contract for street im- 
provement, held a condition precedent to the 
making of a valid contract. — ^Hitchcock v. Gal- 
veston, Case No. 6,534. 

The fact that the contract did not conform to 
the advertisement for bids did not make it void, 
provided the conti'act was within the scope of 



the ordinance which authorized it. — Hitchcock 
V. Galveston, Case No. 6,534. 

The fact that there were no specification* 
will not invalidate the contract for uncertainty, 
where there was a well-known process of doing 
the work,— Hitchcock v. Galveston, Case No. 
6,534. 

A contract for sidewalk improvement held not 
invalidated by the fact that there were no speci- 
fications on file at any time as stated in the ad- 
vertisement for bids for the work.— Hitchcock 
V. Galveston, Case No. 6,534. 

A contract for filling and grading sidewalks 
is not void because at the date of the contract 
no grade for the sidewalks was established. — 
Hitchcock V. Galveston, Case No. 6,534. 

The court may inquire into an ordinance pro- 
viding for contracting with a railroad company 
for the erection of public buildings to determine 
whether its real object is to aid such company.— 
Coulson V. Portland, Case No. 3,275. 

An appropriation to construct a public buiiil- 
ing which must cost three times the sum apjn-o- 
priated does not impose a hmitation as to the 
expenditures. — Cook v. Hamilton County Com'rs, 
Case No. 3,157. 

A contract to construct a public building on a 
lot authorized by law, but which the contractors 
know is not adequate for such ptirpose, may be- 
validated by a subsequent legislative act author- 
izing the building to be placed on another lot. — 
Cook V. Hamilton County Com'rs, Cases Nos. 
3,157, 3,158. 

Contract for laying pavements construed, and 
lield that the obtaining of the consent of the- 
property holders was a condition precedent. — 
Hiscock V. Jaycos, Case No. 6,531. 

A contract for the construction of county 
buildings held to be valid, under 49 Ohio Laws, 
130. — Cook T. Hamilton County Com'rs, Ca'^e- 
No. 3,158. 

When contracts have been made, acts done, 
and labor performed pursuant to a construction 
of a city charter, acquiesced in by all the citi- 
zens, that construction will be sustained, if jus- 
tified by any possible reading of the statutes. — 
Memphis v. Brown, Case No. 9,415. 

The fact that a contract has been vacated, 
and a new one adopted in its place, is a good de- 
fense to an action on the original contract. — 
Hitchcock V. Galveston, Case No. 6,534. 

The city cannot avoid a contract for street im- 
provement because it imjbses a more rigid con- 
dition on the contractor than authorized by the- 
ordinance under which it was made. — ^Hitchcock 
V, Galveston, Case No. 6,534. 

Where a contract is established against all 
charges of fraud, etc., the profits lost by its 
breach may be recovered, though tliey are un- 
reasonable. — ^Hitchcock V. Galveston, Case No. 
6,534. 

"V^Tiere contractors for a public building are- 
dismissed without cause before the work is com- 
pleted, they are entitled, in an action for dam- 
ages, to the value of the work done and mate- 
rials furnished and the profits which would havt^ 
accrued on the entire contract. — Cook v. Hamil- 
ton County Com'rs, Case No. 3,158. 

§ 17. Damages. 

Municipal corporation may change the gradt^ 
of the street without becoming liable to the ad- 
joining landowners for the consequential dam- 
age caused to them in adopting their land to the 
grade, and protecting it. — Cheever v. Shedd, Case 
No. 2,634. 

A municipal corporation, in opening a street, 
does not incur any liability for consequential 
damage necessarily done to the land adjoining 
that taken, where reasonable care was exer- 
cised.— Cheever V. Shedd, Case No. 2,63 i. 
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Where a street of proper width has heen duly 
laid out, and the damages assessed include re- 
muneration for the land taken, for the depriva- 
tion of any right or privilege attached to it, 
and for the damages done to the land adjoining 
that taten, the owner is not entitled to further 
compensation because the sides of the street 
were cut down perpendicularly, whereby the ad- 
joining land was caused to cave into the street. 
— Cheever v. Shedd, Case No. 2,634. 

The corporation of Washington, I>- C., has 
power to regrade the streets under its charter 
without making compensation for individual in- 
iuries.— Smith v. Washington, Case JNo. Id,- 
123b. 
^18. Assessmenta *f or "bejiefits. 

On motion for judgment for assessment fox 
paving, it is no defense that the paving was 
badly done.— Alexandria v. ilandeville. Case rso. 
184. 

In an action against a city to set aside assess- 
ments for improvements as fraudulent, the bur- 
den of proof is on complainant to show that he 
and not the city was defrauded.— Lawrence v. 
New York, Case No. 8,139a. 

V. POIiICJS PCWEB, AND REGrTJIiA- 

TIONS. 

Harbor regulations, see "Admiralty," § 99; 

"Collision," §§ 3, 60. „ 

License to vessels, see "Commerce, §3. 
Hapid driving in city streets, see 'Breach of 

the Peace." . „ „„ . 

Hcgulations as to party walls, see Party 

Avails," § 1. . ,. • „T ^ • 
of sale of intoxicating liquors, see Intoxi- 
cating Liquors." 

« 19. Extent and esereise of ]power. 

Municipal ordinances in collision with an act 
of congress are null and void.— Umted States 
V. Hart, Case No. 15,316. 

Charter authority to make by-laws for the 
suppression of vice and immorality, and to do 
all things necessary for the well-being and good 
police of the town, carries no power to provide 
for punishing crimes punishable by the general 
laws.— Ex parte Smith, Case No. 12,967a. 

Markets are places for the sale of perishable 
comestibles for daily consumption, and which, 
by their very nature, require sanitary regulaT 
tions, and thus fall within the police power.— 
New Orleans v. Morris, Case No. 10,lo2. 

An ordinance of the city and county of San 
Francisco, requiring that prisoners shall have 
thdr hair clipped immediately upon arrival at 
the jail, lieJd invalid, and no justification to the 
■sherifE acting under it.— Ho Ah Kow v. Nunan, 
•Case No. 6,546. , 

Under power to levy a license upon trades, 
professions, and callings, the city may levy^ a 
tax upon foreign corporations double that levied 
upon domestic corporations.— Insurance Co. v. 
New Orleans, Case No. 7,052. 

A by-law prohibiting the keeping of a slaugh- 
ter house within the limits of a town will apply 
to a subsequent addition to the town.— Virginia 
T. Smith, Case No. 16,967. 

An ordinance against the unnecessary shoot- 
ing of firearms within the limits of the city is 
within the power to prevent and remove nui- 
sances, and to provide for the prevention of 
fires.— Washington v. Eaton, Case No. 17,.i2». 
■ The corporation of Washington, under its au- 
thority to prevent nuisances, may prohibit the 
"keeping of a dog in the city without payment of 
a, license fee.— Washington v. Lynch, Case No. 
17,231 



Under the power to prevent nuisances, and to 
auporintend the health of a city, it has the right 



to prohibit the erection and use of brick kilns 
without a license.—Ward v. Washington, Case 
No. 17,163. 

The corporation of Washington, under its 
charter, has power to prohibit ordinary keepers 
to sell spirituous liquors to free colored persons. 
—Washington v. Lasky, Case No. 17,230. 

The corporation of Washington has power to 
prohibit the granting of tavern licenses to col- 
ored persons.— Johnson v. Washington, Case 
No. 7,420. 

Under the power to "regulate ordinaries, tav- 
erns," etc., held, that the corporation could not 
prohibit the sale of liquors to guests at the bar 
of a tavern, or at their meals.— Werner v. Wash- 
ington, Case No. 17,416a. 

The corporation of Washington, D. C„ has 
the power to fix a proliibitory license tax on the 
lottery business.— France v. Washington, Case 
No. 5,028. 

The corporation of Washington has power to 
pass a by-law to prevent free colored persons 
from going at large later than 10 p. m. without 
a pass.— Nichols v. Burch, Case No. 10,240; 
Jennings v. Washington, Id. 7,284. 

The corporation of Washington has power to 
designate the sites where fish may be cleaned 
and packed, and may purchase sites for that 
purpose and prohibit the use of any others.— 
Lambell v. Washington, Case No. S,02o. 

A keeper of a wood yard in Washington is a 
retailer, witliin the meaning of that clause in 
the charter which authorizes the corporation 
"to provide for licensing, taxing, and regulating 
auctions, retailers, ordinaries, and taverns, 
hacknev carriages."— Washington v. Casanavo. 
Case No. 17,225. 

The corporation of Washington, D. C, has no 
right to require a livery-atable keeper to take 
out a license.— Washington v. Barber, Case, No. 
17,224. 

The corporation of Washington had authoritj', 
under the charter of 1SQ2 (section 7) to pass a 
by-law to regulate and license hackney coaches. 
—Washington v. Wheaton, Case No. 17,239. 

The corporatioji of Washington, D. C, has 
authority to prohibit gaming.— Hall v. Wash' 
iugton, Case No. 5,953. 

The city of Washington has no power to pro^ 
hibit free colored persons from selling perfum- 
ery.— Carey V. Washington, Case No. 2,404. 

The common council of Alexandria has no au- 
thority to make by-laws operating beyond the 
limits of the corporation.— Ex jparte Leane, 
Case No. 3,712. 

The municipality of Alexandria, D. C, has 
power to prohibit the keeping of gaming tables 
under penalties to be recovered by warrant to 
be levied on the ofEender's personal propertj-, 
though he be also liable to prosecution -under 
the state law.— McLaughlin v. Stephens, Case 
No. 8,874. 

A by-law of Alexandria, D. C, requiring, the 
master to pay a poll tax for his journeyman, 
lield not repugnant to the general law of the 
land, and authorized by the ' charter.- Morgan 
V. Eowan, Case No. 9,807, 

§ 20. Violations of regnlations. 

Burning bricks in a clamp is not a violation 
of a by-law, making it penal to burn bricks in 
a kiln.— Washington v. Wheat, Case No. 17,- 
238. 

In the ease of adjoining corporations, a hack 
owner of one place need not obtain a license for 
driving within fbe limits of the other, where 
he charges nothing for the service beyond the 
line of his corporation.- I<enox v. Georgetown, 
Case No. 8,245. 
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What constitutes buying up "any provision or 
article of food coming to marliet."— Botelor v. 
Washington, Case No. 1,685. 

What constitutes "provision or article of 
food."— Botelor v. Washington, Case No. 1.6S5. 

What constitutes "coming to market." — ^Bote- 
lor V. Washington, Case No, 1,685. 

§ 21. Enforcement of regulations. 

Equity will enjoin a municipal corporation 
from enforcing the penalties of an illegal by-law 
to the irreparable injury of the complainant. — 
Lambell v. Washington, Case No. 8,025. 

The corporation of Alexandria cannot enforce 
its by-laws by corporal punishments. — ^Ex parte 
Deane, Case No. 3,712. 

Indictment will not lie for forestalling the 
Georgetown market contrary to the by-law. — 
United States v. Kennedy, Case No. 15,523. 

No information or indictment will lie upon :i 
by-law of the corporation of Alexandria.— Vir- 
ginia V. Howard, Case No. 16,963. 

An information on a by-law may be amended 
by stating that the penalty accrued to the town 
instead of the commonwealth. — ^Virginia v. 
Smith, Case No. 16,965. 

A warrant to recover the penalty of a by-law 
must name the corporate plaintiff, and describe 
the offense with reasonable certainty. — Barney 
v. Washington City, Case No. 1,033. 

A warrant for the violation of a by-law and 
the judgment thereon should specify the by-law 
and the manner of violating it. — ^Boothe v. 
Georgetown, Case No. 1,651. 

A warrant charging the sale of liquor without 
a license "during the last or present month" 
will not support a conviction. — Delany v. Wash- 
ington, Case No. 3,755. 

In a justice's warrant for the penalty of a by- 
law, all such defects will be disregarded as 
would be disregarded after verdict in debt or in- 
formation upon a penal statute. — McGunnigle v. 
Washington, Case No. 8,818. 

A warrant is too vague and uncertain which 
charges that the defendant "did, on or about 
the 20th of July inst., own, harbor, or keep a 
female of the dog kind in Washington city, in 
the county aforesaid, without having a license 
therefor, contrary to the act or acts of the 
mayor, etc., on Uiat subject made and provid- 
ed." — ^Washington t. Lynch, Case No. 17,231. 

Failure of mayor or register of Washington, 
D. C., to publish monthly notice of price of 
flour, held a good defense to suit for penalty for 
selling short weight bread. — Friend v. Washing- 
ton, Case No. 5,121. 

An alderman of Washington, D. C, is not 
competent to try a person for a violation of a 
by-law of the corporation.— Hall v. Washington, 
Case No. 5,953. 

Judgment for penalty of a by-law will be re- 
versed on appeal where the warrant does not 
set forth the offense with sufficient certainty. — 
Delany v. Washington, Case No. 3,755. 

The judgment will be arrested where an in- 
formation upon a by-law states that the penalty 
accrued to the commonwealth, when, by char- 
ter, it accrued to the town. — ^Virginia v. Hooff, 
Case No. 16,962. 

Commitment for failure to pay fines in Wash- 
ington, D. C— Ex parte Williams, Case No. 17,- 
699. 

No penalty was prescribed by the by-law of 
July 19, 1804, against hawkers and peddlers, 
for not taking out a license. — ^Washington v. 
Townsend, Case No. 17,234. 

Fines, penalties, and forfeitures, under by- 
laws of Washington, D. C, and the jurisdiction 
and procedure for collecting and enforcing the 
same. — 'Ecs. parte Reed, Case No. 11,634. 



Levy and collection of fines, and the powers 
and duties of the district attorney and the mar- 
shal in relation thereto, in the District of Co- 
lumbia. — Levy Court of Washincton County v. 
Ringgold, Case No. 8,305. 

T7I. USE AND REGtrLATION OF PUB- 
LIC PLACES, STREETS, ETC. 

Control and regulation of wharves, see 
"Wharves," § 1. 

Regulations as to railroad crossings, see "Rail- 
roads," S§ 67, 71. 

Street railroads, see "Street Railroads." 

§22. Streets. 

A city has the right to enter upon a street or 
tunnel under it or to use the water in front of 
plaintiff's lot for the construction of public im- 
provements, being liable in such case only for 
negligence. — ^Northern Transp. Co. v. Chicago, 
Case No. 10,324. 

Under statutes prohibiting the construction of 
railroads in city streets without the assent of 
the corporate authorities, the city may pre- 
scribe conditions under which assent will be 
given. — ^Pacific K. Co. v. Leavenworth, Case No. 
10,649. 

Where the conditions that the company shall 
build a depot in a certain place, and grade the 
streets and keep them in repair, are not per- 
formed, held, that the city might remove the 
tracks. — ^Pacific R. Co. v. Leavenworth, Case 
No. 10,649. 

In the ease of a highway adjoining a navi- 
gable stream, the right of passage from one to 
the other must be free to all. — ^Russel v. The 
Empire State, Case No. 12,145. 

Owner of lots in Keokuk, fronting on Water 
street, owns the fee in the street to the river, 
and the portions reclaimed from the river, sub- 
ject to the public easement. — ^Barney v. Keokuk, 
Case No. 1,032. 

Right to lay railroad tracks and build depot 
or pier buildings in city (Keokuk) streets with- 
out consent of abutting owner. — Barney v. Keo- 
kuk, Case No. 1,032. 

§ 23. Railroad liridges. 

The mere erection of a railroad bridge in a par- 
ticular location in a town, after a controversy 
with the inhabitants, does not amount to a 
perpetual contract, precluding the company from 
changing the location of the bridge. — Milnor v. 
New Jersey R. Co., Case No. 9,620. 

VH. TORTS. 

§ 24. Acts or o;inissions of of&cers. 

To render a corporation liable for negligence of 
its servant in doing an act, it is not necessary 
that the act should have been ordered in writing 
or by a by-law. — ^Pritchard v. Georgetown, Case 
No. 11,437. 

Authority under seal or under order entered on 
the corporate books to improve a street is not 
necessary to charge the corporation for an injury 
done by its agent in prosecuting the work. — ^Hooe 
V. Alexandria, Case No. 6,666. 

A city may be liable for the wrongful acts of 
its officers where, if not wholly ultra vires, they 
were expresslv authorized by the governing body, 
or were within the scope of their duties, and sub- 
sequently ratified. — ^Bowditch v. Boston, Case 
No. 1,719. 

A municipal corporation is not liable for the 
unlawful acts of its officers, committed ultra 
vires, and not colore officii, in the known and 
willful violation of law. — ^Hart v. Bridgeport, 
Case No. 6,149. 

A municipal corporation is not liable for the 
neglect of its mayor and police officers to protect 
private property against a known violation of 
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law, thoupli they have sufficient power for that 
purpose.— Hart v. Bridgeport, Case No. 6,149. 

The citv is not liable for the willful act of its 
agent in raising the street grade above that fixed 
by a previous by-law; otherwise where it is done 
ignorantly or negligently.— Pritchard v. George- 
town, Case No. 11.437. 

Where a vessel is detained an unreasonable 
length of time by the board of health of a city, 
acting as quarantine officers, before permitting 
her to land, the city is liable in damages.— Sum- 
ner V. Philadelphia, Case No. 13,611. 

§ 25. Defects or oTjstructions in streets 
or other public -ways. 

A municipal corporation is liable in damages 
for the defective condition of its streets to an 
individual suffering injury therefrom.— Ericsson 
v. ^Manchester, Case No. 4,511, 

This liability is not affected by the fact that 
the street is in the proprietorship of a private 
corporation. — ^Ericsson v. Manchester, Case No. 
4,511. 

The omission of a city to put a street in con- 
dition to permit of its use for public travel^ is 
not such negligence as will support an action 
for personal injuries.— Hughes v. Baltimore, 
Case No. 6,844. 

The existence of a step in a sidewalk is not 
such a defect as to render the city liable for ac- 
cidents to passengers stepping from one eleva- 
tion to another.— Clark v. Chicago, Case No. 2,- 
817. 

A city is not bound, under all circumstances, to 
keep the sidewalks free from ice.— Clark v. Chi- 
cago, Case No. 2,817. 

The city is liable for negligence in failing to re- 
quire the owner of property facing on a narrow 
court to place guards around excavations made 
for admitting light at basement windows.— Lom- 
bard V. Chicago, Case No. 8,470. 

A traveler in a narrow alley must exercise due 
care, considering the character of the place and 
the purpose for which it was constructed.— Lom- 
bard V. Chicago, Case No. 8,470. 

The failure of a pedestrian to use reasonable 
care and caution in crossing a swing bridge will 
prevent recovery for his death, even though the 
citv was negligent.— Brady v. Chicago, Case No. 
1,796. 

A city which has assumed' to remove obstruc- 
tions from a river, which it is under no obliga- 
tions to remove, is not liable for subsequent dam- 
ages caused by such obstructions, where it aban- 
dons the work without having changed the status 
of the obstructions.— Goodrich v. Chicago, Case 
No. 5.542. 

Vm. rise All MANAGEMENT, PUBLIC 

BEBT, SECTJHITIES, ANB 

TAXATION. 

Bonds, see, also, "Bonds," §§ 12-14. 
Indorsement of bonds, see "Railroads," § 32. 

§ 26. Iiijnitation of amoTiiit of indebted- 
ness. 

An ordinance assuming a liability of 5350,- 
000, to be paid in semiannual installments in the 
course of 20 years, is in violation of a charter 
prohibiting the city from contracting an indebt- 
edness exceeding ?50,000.— Coulson v. Portland, 
Case No. 3.275. 

Interest coupons attached to bonds do not form 
part of the principal debt, so as to invalidate the 
bonds as issued in violation of a constitutional 
provision prohibiting an indebtedness exceeding 
o per cent, of the valuation of taxable property.— 
Durant v. Iowa County, Case No. 4,189. 

§ 27. Aid to railroads. 

A municipal corporation cannot subscribe 'to 
the capital stock of a railroad company, and is- 



sue its bonds in payment, without authority ex- 
pressly conferred by law. — ^Lewis v. Clarendon, 
Case No. 8,320; Chisholm v. Montgomery, Id. 
2,686. 

In the absence of constitutional restrictions, a 
legislature may authorize a municipal corporation 
to aid in the building of a railroad in which the 
inhabitants are interested, and such authority 
may be given with or without the assent of the 
qualified electors of the municipality. — Woodward 
V. Calhoun County, Case No. 18,002. 

A constitutional provision requiring a uniform 
rate of taxation does not prohibit municipal aid 
to railroads.— Talcott v. Pine Grove, Case No. 
13.735. 

A constitutional provision that the state shall 
not be a party to or interested in any work of 
internal improvement does not prohibit the legisi 
lature from authorizing municipal aid to rail- 
roads,— Talcott V. Pine Grove, Case No. 13,735, 

An election which results unfavorably to the 
subscription for stock in a railway company doea 
not exhaust the power of the county board "to 
subsciibe, but the question may again be put ta 
vote.— Woodward v. Calhoun County, Case No^ 
18.002. 

Authority given "to any incorporated town or- 
city" in a county to subscribe to capital stock ia 
not limited to towns and cities incorporated at. 
the date of the passage of the act. — ^Lewis v.. 
Clarendon, Case No. 8,320. 

Const. Mo. 1865, art. 11, § 14, as to loan of- 
credit by municipalities to railway corporations,, 
construed.— Jarrott v. Moberly, Case No. 7,223. 

§28. 'Warrants. 

Municipal warrants have not the quality of- 
negotiable paper, and are subject, in the hands, 
of a bona fide transferee, to all equities existing- 
betiveen the original parties. — School Dist. Tp.. 
v. Lombard, Case No. 12,478. 

A warrant issued for more than the sum ac- 
tually due, so as to make its market value the- 
amount of the debt, is void as to the excess. — 
Shirk V. Pulaski County. Case No. 12,794. 

§ 29. Bonds and other securities — Po-wer- 
to issue. 
The power of a municipal corporation to bor-. 
row money and to issue negotiable securities, 
therefor depends upon its charter, and the legisla- 
tion applicable thereto.— Gause v. ClarksvillCv 
Case No. 5,276. 

A municipal corporation cannot issue bonds f0]> 
purposes not fairly coming within the ends for- 
which such corporations are created without leg- 
islative grant of power either in express terms or- 
by necessary implication.— Lewis v. Shreveportj 
Case No. 8,331. 

A municipal corporation has not inherent pow- 
er to issue negotiable coupon bonds, which shaH 
circulate as commercial paper, and be unimpeach- 
able in the hands of a bona fide holder. — ^Hjtch-. 
cock V. Galveston, Case No. 6,532. 

The power to issue commercial securities, the. 
consideration of which cannot be inquired into 
in the hands of a bona fide holder, is not inherent 
in municipal corporations, nor can it be implied- 
from the ordinary police powers given to them. 
—Chisholm v. Montgomery, Case No. 2,686. 

A municipal corporation has no implied power- 
to issue negotiable bonds in payment of a debt 
which it is authorized to contract. — Green v. Dy- 
ersburg, Case No. 5,756. 

In the ordinary course of its government, and 
in the conduct of improvements which it is the- 
city's duty to make, it may execute promissory 
notes, bonds, and guaranties necessary and con- 
venient for the purpose.— Memphis v. Brown, 
Case No. 9,415. 

An act authorizing a city to issue its bonds ii^ 
aid of railroad companies incorporated and or-w 
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^ranized does not extend to companies afterwards 
incorporated,— Smith v. Milwaukee & S. R. Co., 
Case No. 13,082. 

A statute authorizing a city to subscribe to 
railroad stock "as fully as any individual" gives 
no authority to issue bonds in payment of a sub- 
scription.— Oelrich V. Pittsburgh, Case No. 10,- 
442. 

A county may issue coupon bonds in payment 
of subscription to railroad stock under the au- 
thority to make payment in such manner as may 
be agreed upon. — ^Adams v, Lawrence County, 
Case No. 59. 

Legislative authority to subscribe to railroad 
stock, and borrow money therefor, gives power to 
issue bonds to pay the subscription. — ^Milner v. 
Pensacola, Case No. 9,619. 

The issue of bonds to pay for land to be given 
to a foreign railroad corporation on which to 
establish and maintain its depot and machine 
shops is not authorized under a charter granting 
the power to provide for the construction "of a 
city hall, markets and other structures of public 
necessity and utility." — Lewis v. Shreveport, 
Case No. 8,331. 

Municipal bonds issued under legislative au- 
thority to aid a railroad company in erecting ma- 
chine shops held issued for a public purpose. — 
Jarrott v. Moberly, Case No. 7,223. 

Bonds to borrow money to erect and repair 
wharves and to open streets, issued under the 
general grants of municipal power in a charter, 
Md not binding. — Gause v. Clarksville, Case No. 
5,276. 

The grant of special powers for the collection 
of the cost of sidewalk improvements, and to is- 
sue bonds for certain other purposes, hdd an 
exclusion of the power to issue negotiable coupon 
bonds to pay for sidewalk improvements. — ^Hitch- 
cock V. Galveston, Case No. 6,532. 

A charter authorizing counties intersected by 
the road, and counties intersected by any other 
road "with which this road may be joined, con- 
nected, or intersected," to aid in its construction, 
extends no such authority to counties intersected 
by a road passing through a terminus of the road 
in question, with which no arrangement for any 
connection or consolidation was ever made. — 
Kennicott v. "Wayne County, Case No. 7,711. 

A clause in a state constitution requiring the 
assent of two-thirds of the qualified voters to the 
giving of aid to railroad companies does not ap- 
ply where a debt has already been created for 
a subscription, and the legislature may tiereafter 
authorize the issue of bonds to pay therefor, 
without submitting the question to the people. — 
'^''oodward v. Calhoun County, Case No. 18,002. 

Where a city was authorized to borrow a speci- 
fied sum, and issue its bonds therefor, and the 
money was borrowed and the bonds issued, its 
power was exhausted. — Chisholm v. Montgomery, 
Case No. 2,686. 

A statute authorizing the issue of bonds by a 
<;ity for the benefit of a private enterprise is 
void.— Citizens' Sav. Ass'n v. Topeka, Case No. 
2,734. 

Const. Tenn. art. 2, § 29, and Act Tenn. Jan. 
23, 1871, c. 50, do not authorize the issue of 
municipal bonds for stock subscriptions. — Green 
V. Dyersburg, Case No. 5,756. 

The town of Southfield, Richmond county, N. 
Y., had no power to issue bonds under Act May 
11, 1SG9, after passage of Act aiay 5, 1870.- 
Bull V. Southfield, Case No. 2,120. 

In an action on negotiable municipal bonds the 
federal court refused to declare the state statute 
binder which they were issued to be in conflict 
with the state constitution. — Gilchrist v. Little 
Rock, Case No. 5,42L 



§30. Issue smd v&lidity. 

Lnder the authority to issue bonds in payment 
of a subscription to be made payable to "the 
president and directors of the railroad company, 
and their successors and assigns," bonds made 
payable to "the railroad company or bearer" are 
valid.— Woodward v. Calhoun County, Case No. 
18,002. 

Under authority to issue bonds to a certain 
company, held, that bonds might be issued to a 
consolidated company, of which the original com- 
pany formed a part, where the facts were recited 
in the bond,— Thomas v, Scotland County, Case 
No. 13.909. 

County bonds issued to a consolidated compa- 
ny, upon a subscription to one of the roads pre- 
vious to the consolidation, are illegal and invalid, 
though issued to the original company and its 
charter permits consolidation.— Nugent v. Put- 
nam County, Case No. 10,377. 

Bonds issued for stock in a consolidated com- 
pany under a vote for subscription for stock in 
a constituent company, where the facts were re- 
cited therein, held void in the hands of a bona 
fide holder for value.— Harshman v. Bates Coun- 
ty, Case No, 6,148. 

It is no defense to a suit on coupons to countv 
railroad aid bonds that, intermediate the vote for 
the bonds and their actual delivery, the road had 
consolidated with another, and that such con- 
solidation was unlawful.- Warrener v. Kanka- 
kee County, Case No, 17,205. 

Town Md liable on aid bonds issued to new 
corporation in which old corporation was mer- 
ged under general law after subscription to 
stock.— Gray v. York, Case No. 5,731. 

Noncompliance with an agreement as to the 
use of the proceeds of municipal aid bonds will 
not affect the rights of a holder, where the bonds 
were regularly executed, — Rockmulh v. Pitts- 
burgh, Case No. 11,982. 

The fact that the bonds were given in ex- 
change for a single bond first issued in payment 
of the whole subscription is not a valid "objec- 
tion thereto. — Rockmulh v. Pittsburgh, Case No. 
11,982. 

A bona iide holder of negotiable municipal 
bonds issued under express and unrestricted au- 
thority may recover thereon, although made pay- 
able at an earlier date than directed in the 
ordinance relating to the mode of executing them. 
—Gilchrist v. Little Rock, Case No. 5,421. 

Where county bonds are properly signed and 
sealed by the officers of the county, it is no de- 
fense to an action on the coupons that they are 
signed by only one of the county officers.— Thayer 
V. Montgomery County, Case No. 13,870. 

Bonds under tlie seal, and signed by the proper 
officers, of the county, reciting that they are is- 
sued under a vote of the people, are presump- 
tively valid. — Carpenter v, Buena Yista Countv, 
Case No. 2,429. 

Where a statute gives authority to make bonds 
transferable as shall be directed by the city, the 
issuance of bonds raises a presumption that their 
form was duly authorized.— Oelrich v. Pitts- 
burgh, Case No. 10,442. 

Bonds made payable out of the state, without 
, express authority of law, are not for that rea- 
son invalid, but such provision is not enforce- 
able.— Mygatt v. Green Bay, Case No. 9,998. 

A railroad company, or its assignee with no- 
tice, cannot enforce bonds issued to pay a sub- 
scription to stock, where a condition under which 
the city was authorized by statute to issue them 
has not been complied with,— Foote v. Mt. Pleas- 
ant, Case No. 4,!J14. 

Conditions as to the location of a depot near 
the county seat, and that a bridge shall be so 
constructed that it may be used as a free wagon 
bridge, will not invalidate the vote of a county 
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on the issuing of railroad aid bonds. — ^Union 
Pac. K. Co. T. Merrick County, Case No. 14,- 
383. 

Holders of legal bonds received from a city 
in exchange for previous illegal obligations given 
for bona fide debts may recover thereon, if 
they had no part in the illegal issue, though 
thev had notice of all the facts. — Merchants' 
Nat. Bank v. Little Rock, Case No. 9,445. 

The want of an existing location of the route 
held no defense to a stjit on town bonds au- 
thorized to be issued by any town "situate along 
the route" of a certain road to be built.— Smith 
V. Yates, Case No. 13,131. 

Railway aid bonds bearing 10 per cent, in- 
terest, issued under authority given to issue 
bonds bearing 6 per cent, interest, are valid ob- 
ligations for the principal and 6 per cent, inter- 
est.— Lewis V. Clarendon, Case No. 8,320. 

A requirement to pay for subscription for stock 
in "not exceeding" six annual installments, with 
authority to issue "short bonds" bearing 6 per 
cent, interest, Jield imperative, and 10 years 7 
per cent, bonds are invalid upon their face. — 
Green v. Dyersburg, Case No. 5,756. 

An act authorizing a city to issue bonds pay- 
able in 20 years gives authority to make them 
payable 20 years from the date of the act, though 
this is less than 20 years from the date of the 
bonds. — ^Luling v. Racine, Case No. 8,603. 

The substitution of municipal subscriptions for 
those of private citizens does not invalidate the 
bonds issued therefor, where there was no de- 
ceit or misconception of the facts. — ^Davis v. 
Kendallville, Case No. 3,638. 

Const Mo. art, 11, § 14, requiring a two-thirds 
vote to authorize subscription to railroad stock, 
held not to apply to railroad charters existing at 
its adoption. — Huidekoper v. Dallas County, 
Case No. 6,850. 

Act Mo. March 18, 1870, authorizing the issue 
of "machine shop bonds" on a majority vote, 
held in violation of the constitutional provision 
requiring the sanction of a two-thirds vote. — 
Jarrott v. Moberly, Case No. 7,223. 

Town bonds and coupons not sealed, issued 
under a law providing that they should be under 
seal, though their wording showed they were in- 
tended to be sealed, are void. — ^Avery v. Spring- 
port, Case No. 676. 

A resolution of a common council declaring 
the subscription, and approved by the mayor, is 
sufficient to show a subscription by the city. — 
Davis V. Kendallville, Case No. 3,638. 

Bonds issued by a town to aid the Illinois 
Grand Trunk Railway, under Act 111. March 
25, 1869, held valid, in the hands of innocent 
purchasers, though issued by the supervisor and 
clerk, and though the election was held by the 
ordinary judges of election, instead of a mod- 
erator.— Mercy V, Ohio, Case No. 9,457. 

Mere irregularities in form, in .respect to an 
election on the question of subscribing to aid 
a railway, do not affect the validity of the 
bonds issued, in the hands of innocent purchas- 
ers.— Mercy V. Ohio, Case No. 9,457. , 

The submission to a vote of the people of the 
decision of the grand jury in favor of a sub- 
scription by the county to railroad stock, au- 
thorized to be made upon the recominendation 
of a grand jury, will not affect the validity of 
the subscription.— Howard v. Crawford County, 
Case No. 6,757. 

The omission of a condition in county aid 
bonds, where the liability would not be changed 
if it had been inserted, will not prevent a re- 
covery thereon by a contractor who received 
them in payment for work done. — Howard v. 
Crawford County, Case No. 6,757. 

Bonds of a county in Missouri not within the 
limits of the original charter of the company 
Fed.Cas.Dig.— 49 



held void in the hands of a bona fide holder, for 
want of legislative authority to issue them. — 
Sherrard v. Lafayette County, Case No. 12,771, 

A law requiring county bonds to be certified 
and registered cannot be evaded by antedating 
bonds voted before but not issued until after 
its passage. — ^Anthony v. Jasper County, Case- 
No. 488. 

Construction of Acts Kan. 1866, 1867, and 
1871, relating to the construction of bridges and 
the validity of bonds issued in pasrment thereof, 
— Coler V. Wyandot County, Case No. 2,987. 

After proof of fraud in the issue of negotiable 
railway aid bonds, plaintiff must show that he- 
is a bona fide holder for a valuable considera- 
tion. — Curtis V. Butler County, Case No. 3,500.. 

A provision prohibiting the obligee ijutting: 
bonds in circulation at less than par is not 
violated by the obligee receiving ,them at less- 
than par after they were put out at par. — Curtis- 
V. Butler County, Case No. 3,500. 

Railroad aid bonds Jield validated by Act Kan. 
Feb. 25, 1868, as to irregularities in the order 
of submission, and the location of the line of thp- 
road. — ^Thayer v. Johnson County, Case No. 13,- 
869. 

ln~the case of bonds issued in pursuance of" 
the authority of an ambiguously worded statute^ 
the court will adopt a liberal construction ini 
order to sustain them, though it would have- 
prevented their issue had application been made- 
therefor in season. — ^Woodhull v. Beaver Coun- 
ty, Case No. 17,974. 

A certiorari to review the decision of a county 
judge, that railroad aid bonds be issued, sus- 
pends the operation of his judgment, and the 
railroad company acquires no title to the bonds 
issued thereunder enforceable against the town 
on reversal of the judgment. — ^Bailey- v. Lansing, 
Case No. 738; Stewart v. Lansing, Id. 13,432. 

It would seem that when municipal railway 
aid bonds are delivered to a third person, to be 
deUvered to the company on performance of 
conditions, the municipality should bear the loss 
from any premature or irregular delivery there- 
of by him. — Mercy v. Ohio, Case No. 9,457, 

§ 31. — Katification, and estoppel to 
deny validity. 

The legislature has ^ower to validate munici- 
pal aid bonds defectively issued. — Cooper v. 
Thompson, Case No. 3,202. 

A statute legalizing municipal aid bonds held 
to validate all bonds originally exchanged at 
par for stock, unless the subsequent purchaser 
had notice of illegality of their issue, and did' 
not part with value. — Cooper v. Thompson, Case- 
No. 3,202. 

Act Kan. March 2, 1872, providing for the- 
registration of municipal and county bonds, is- 
not a curative act, in the sense that it takes- 
away any valid defense which the city or coun- 
ty would otherwise have to bonds theretofore is- 
sued. — January v. Johnson County, Case No. 7,- 
218. 

Act Kan. March 9, 1874, was intended to 
change the mode of levying and collecting taxes 
to pay bonds, and not to validate or make 
binding bonds which would otherwise be void, — 
January v. Johnson County, Case No. 7,219. 

An issue of bonds without authority of law 
cannot be ratified without legislative sanction, 
nor will any acts of its officers or inhabitants- 
estop the corporation from denying its authority,^ 
—Lewis V. Shreveport, Case No. 8,331. 

A town, having received and retained stock 
which was issued in exchange for its bonds, 
cannot raise the objection that the bonds and 
coupons were not made payable at the times- 
directed by the statute.— Munson v. Lyons, Case- 
No, 9;935. 
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A town, having as a corporation voted and is- 
sued bonds, is estopped as against bona fide 
holder to deny incorporation. — ^Aller v. Cameron, 
Case No. 243. 

In a suit upon a municipal bond issued to a 
consolidated company in payment of a subscrip- 
tion to stock, the city is estopped to deny the 
corporate existence of the company or the valid- 
ity of the proceedings for the consolidation. — 
Lewis V. Clarendon, Case No. 8,320. 

Payment of interest on railway aid bonds for 
several years, and the election of commissioners 
to represent the stock received therefor, while 
the bonds are passing as negotiable paper, is 
an affirmance of the bonds in favor of a bona 
fide holder. — Luling v. Eacine, Case No. 8,603. 

The fact that notice of the election, at which 
the authority to issue the railroad aid bonds 
was given, was issued by the wrong officer, will 
not invalidate the bonds in the hands of a 
bona fide holder, where the county has paid in- 
terest thereon for nine years. — Schenck v. Mar- 
shall County, Case No. 12,449. 

Plea of uon est factum not allowed ag to 
engraved bonds of the county, substituted for 
other bonds of like date, etc., where the county 
paid interest, without objecting, for two years.— 
McKee v. Vernon County, Case No. 8,851. 

A town is not estopped, by having paid in- 
terest on its bonds for 10 years, from denying 
their validity, even in the hands of innocent 
purchasers, where there was no law authorizing 
-their issue. — ^Leslie v. Urbana, Case No. 8,276. 

Where a city, without authority, subscribed 
for stock and issued its bonds, it was not es- 
topped by the act of its officers, or any matter 
appearing on the face of its bonds, to deny their 
validity. — Chisholm v. Montgomery, Case No. 
2,686. 

§32. -— Transfers. 

Under a statute providing that certificates or 
bonds issued for stock subscriptions shall be 
transferable only on the books of the city, in- 
terest coupons attached to the bonds are not 
transferable in any other manner. — Oelrich v. 
Pittsburgh, Case No. 10,442. 

§ 33, , Bona fide pnrcliasers. 

A railroad contractor, taking aid bonds from 
the company in good faith in payment for work, 
is a purchaser for value.— Foote v. Hancock, 
Case No. 4,911, 

Holders of negotiable railroad aid bonds as 
collateral security for debts are bona fide hold- 
ers for value.— Allen v, Dallas & W. R. Co., 
Case No- 221. 

In an action by a bona fide holder on a 
municipal bond issued under authority of law, 
mere irregularity, or fraud or misconduct of the 
agents of the municipality, cannot be set up as 
a defense. — Ronede v. Jersey City, Case No. 
12,031a. 

^lere suspicion of title, or the knowledge of 
circumstances which would excite suspicion on 
the part of a prudent man, or gross negligence 
at the time of the transfer, will not defeat the 
purchaser's title as a bona fide holder. — Ronede 
V. Jersey City, Case No. 12,031a. 

The fact that overdue and unpaid coupons 
were attached to the bond is not sufficient to put 
the purchaser on inquiry. — Ronede v. Jersey City, 
Case No. 12,031a. 

The purchaser of negotiable bonds is not 
chargeable with notice of defenses thereto from 
the mere fact that some of the interest coupons 
attached were overdue at the time of the pur- 
chase. — Preble v. Portage County, Case No. 11,- 
380. 

The pendency of a suit to restrain the transfer 
of negotiable county bonds, and a decree in 
Buch suit that they be delivered up to be can- 
celed, are inoperative as respects a bona fide 



holder for value. — ^Durant v. Iowa County, Case 
No. 4.189. 

Otherwise as to one having actual knowledge 
of proceedings when he becomes the owner and 
holder,— Durant v. Iowa County. Case No. 4,- 
189. 

The pendency of certiorari proceedings to have 
set aside the bondmg proceedings will not defeat 
the title of a bona fide purchaser for value be- 
fore maturity, who had no notice thereof. — 
! Phelps V. Lewiston, Case No. 11,076. 

The right of a purchaser, for value, of coupons 
of municipal aid bonds, to be considered a holder 
in good faith, is not affected by knowledge that 
the town contests its liability. — Cooper v. 
Thompson, Case No. 3,202. 

Bonds and the coupons attached, issued by 
counties, payable to bearer, possess all the qual- 
ities of commercial paper. — Durant v. Iowa 
County, Case No. 4,189. 

A person who has succeeded to the title of a 
bona fide purchaser of the bonds, is entitled to 
stand on such title, though not a bona fide hold- 
er of them himself. — ^Foote v. Hancock, Case 
No. 4,911. 

The purchaser from a railroad company of 
railroad aid bonds issued in fraud of the rights 
of the town must show that he purchased in 
srood faith and for value. — ^Bailey v. Lansing, 
Case No. 738. 

A county which, in disregard of the limitation 
upon the power given it by statute to issue 
bonds, issues them absolutely payable to bearer, 
is liable thereon to a bona fide holder for value, 
who bought them in the market in the course 
of trade. — ^Wood v, Allegheny County, Case No. 
17,939. 

A proviso that railroad aid bonds shall not 
be sold for less -than par does not afCect rights 
of bona fide purchasers at market value. — ^Adams 
V. Lawrence County, Case No. 59. 

Municipal bonds issued under legislative au- 
thority to aid in the erection of a private manu- 
factory are void in the hands of holders for 
value. — Commercial NaL Bank v. lola, Case No. 
3,061. 

Municipal bonds, though issued in violation of 
a condition that they should only be issued 
upon a certain amount of work being done, are 
enforceable in the hands of innocent purchasers. 
In re Bloomington, Case No. 1,561. 

Noncompliance by the railroad company with 
the terms of an ordinance authorizing the exe- 
cution and delivery of municipal bonds to it is 
no defense to a suit by a bona fide holder for 
value.— Keane v. Fort Scott, Case No. 7,631. 

Neither is the fact that the questions submit- 
ted to tiie voters embraced two distinct propo- 
sitions a good defense. — ^Keane t. Fort Scott, 
Case No. 7,631. 

Bonds issued by a municipal corporation, con- 
trary to the restrictions of its charter, are bind- 
ing in the hands of a bona fide holder for value, 
and the holders of bonds regularly issued can- 
not assail their validity or claim priority of pay- 
'ment. — ^Ranger v. New Orleans, Case No. 11,- 
564. 

Where a city had authority to issue bonds, 
they are binding in the hands of bona fide pur- 
chasers, though the conditions precedent to their 
issue were not observed. — Sala v. New Orleans, 
Case No. 12,246. 

Coimty bonds sold on the faith of a decision 
of the state supreme court declaring them valid 
are not invalidated, in the hands of innocent 
purchasers, by the subsequent action of the 
court overruling such decision.— United States 
v, Lee County, Case No. 15,589. 

A reversal on certiorari to review the judg- 
ment of the county court that railroad bonds 
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be issued cannot invalidate the title of a bona 
fide purchaser.— Bailey y. Lansing, - Case No. 
738. 

Railroad aid bonds issued under Act Mo, Jan. 
U, 1860, Jield valid in the hands of an inno- 
cent holder, although they "were not sanctioned 
by popular- vote, and the payee, at the time, 
Tvas not a corporation de jure. — ^Darlington v. 
Laclede County, Case No. 3,577. 

Where railroad aid bonds are sold by the rail- 
road at less than par, in violation of the stat- 
ute recited in the bonds, a subsequent bona fide 
purchaser can recover tiereon only the amount 
at which the company sold them. — Curtis v. 
Butler County, Case No. 3,500. 

§ 34. — Effect of recitals. 

Negotiable municipal bonds issued under a 
law authorizing their issue, which recite that 
the conditions required by law have been com- 
plied with, are unimpeachable in the hands of 
an innocent purchaser for value before ma- 
turity.— Woodward V, Calhoun County, Case No. 
18,002; Pollard v. City of Pleasant Hill, Id. 
11,253; Portsmouth Sav. Bank v. Yellow Head, 
Id. 11,296; MiUer v. Berlin, Id. 9,562; Foote 
v. Hancoct, Id. 4,911; Davis v. Kendallville, 
Id. 3,638. 

Negotiable bonds reciting the authority under 
which they were issued to a railroad having 
power to receive them held valid in the hands 
of a bona fide holder for value without notice.— 
Jordan v. Cass County, Case No. 7,518. 

A recital in a railroad aid bond that it was 
issued to pay for a subscription to a certain rail- 
road will estop the county, as against a bona 
fide holder, to assert that the subscription was 
not made. — ^Westermann v. Cape Girardeau 
County, Case No. 17,432. 

The same is true of a recital that the sub- 
scription was authorized by a two-thirds vote, 
as required by the constitution, and that the 
vote was duly taken. — ^Westermanu v. Cape 
Oirardeau County, Case No. 17,432. 

The fact that the consolidation of a company 
to which bonds were voted with one to which 
they were issued was illegal is no defense to a 
suit by a bona fide holder for value, without no- 
tice, where they recite due and legal considera- 
tion.— Washburn V. Cass County, Case No. 17,- 
213. 

The fact that the bonds issued to a consoli- 
dated company upon a subscription to one of the 
roads previous to the consolidation recite that 
they are issued in pursuance of law will not 
make them valid.— Nugent v. Putnam County, 
Case No. 10,377. 

Where municipal officers are impliedly invest- 
ed with power to decide whether a condition 
precedent to the issue of bonds has been com- 
plied with, their recital of that fact in the bonds 
is conclusive against the municipality in favor 
of a bona fide purchaser. — Phelps v. Lewiston, 
Case No. 11,076. 

A bona fide purchaser of county railway aid 
bonds which recite that they are issued under 
an order of the proper court, pursuant to legis- 
lative authority, is not affected with construct- 
ive notice of facts recited in such order con- 
trary to the recitals of the bonds. — Nicolay v. 
St. Clair County, Case No. 10,257. 

Irregularitios in the election authorizing the 
issue of bonds is no defense against bona fide 
holders for value, without actual notice, where 
public oflScers are to decide whether the requi- 
site sanction has been given, and the bonds re- 
cite it.— Huidekoper v. Buchanan County, Case 
No. 6,847. 

The recitals in a municipal bond issued to aid 
a plank-road company bind the city, in an ac- 
tion by a bona fide holder.- Mygatt v. Green 
Bay, Case No. 9,998. 



As against bona fide purchasers of railway aid 
bonds, which recite that they were issued in 
conformity with law, the city is estopped from 
showing that only a minority voted for the sub- 
scription, and that the question was not prop- 
erly submitted.— Milner v. Pensacola, Case No. 
9,619. 

The purchaser of railroad aid bonds need not 
look behind their recitals, where the bonds, on 
their face, do not put him on inquiry.— Foote 
V. Hancock, Case No. 4,911. 

In a suit on town bonds, held, that defendant 
could not show that the bonds were delivered 
before any seals were affixed, and with the 
dates and numbers in blank, and were sealed 
and filled out and negotiated before the fulfill- 
ment of the conditions under which they were 
delivered, where the bonds recited that they 
were issued under the hands and seals of the 
commissioners.— Phelps v. Yates, Case No. 11,- 
082. 

A bona fide holder of municipal bonds for val- 
ue without notice is not affected by the omission 
of a special registration of voters where the 
bonds recite that they were duly authorized by 
a vote of the voters of the city. — Judson v. 
Plattsburg, Case No. 7,570. 

Negotiable bonds, made under a legislative 
authority reciting that they are issued "for the 
purpose of aiding internal improvements in said 
township," lield valid in the hands of a holder 
for value, though in fact issued to aid a private 
enterprise. — Guernsey v. Burlington, /Case No. 
5,855. ^-^ 

Negotiable bonds, issued without authority, 
Jield invalid in the hands of a bona fide purchaser 
for value, where the recitals were sufficient to 
put him on inquiry. — Hackett v. Ottawa, Case 
No. 5,889. 

Recitals in the bonds will not affect one who 
purchased for value after a validating act.-^ 
Cooper V. Thompson, Case No. 3,202. 

Where municipal bonds recite the act under 
which they were issued, purchasers are bound 
to inquire whether the provisions thereof were 
violated in their issue. — Curtis v. Butler County, 
Case No. 3,500. 

Railroad aid bonds issued by the city of Jef- 
fersonville, Ind., held invalid.— ^Bissell v. Jeffer- 
sonville, Case No. 1,449. 

In a suit on county railway aid bonds^ it is 
not necessary to show an actual subscription by 
the county in the manner described by the stat- 
ute, or that a certificate of railroad stock was 
issued to the county. A recital in the bond 
that it issued in payment of the subscription 
raises a presumption that these things were 
done.— McCoy v. Washington County, Case No. 
8,731. 

§35. Priorities. 

The mere fact that New Orleans consolidated 
bonds were older than, bonds subsequently issued 
held to give them no priority over other bonds. 
Act La. Feb. 23, 1852.— Maenhaut v. New Or- 
leans, Case No. 8,940. 

§ 36, Remedies of taxpayers. 

A municipal corporation w'ill be enjoined from 
unlawfully issuing interest coupons, payable in 
Installments, upon complaint of a single tax- 
payer, in order to prevent a multiplicity of suits. 
— Coulson V. Portland, Case No. 3,275. 

The issue of negotiable bonds will be enjoin- 
ed when the statute authorizing their issue only 
upon certain terms has not been complied with 
in matters of substance. — ^Union Pac. R. Co. v. 
Lincoln County, Case No. 14,380. 

The issue of bonds running 20 years under a 
statute requiring them to be paid in 10 years 
will be enjoined. — Union Pac. R. Co. v. , Lin- 
coln County, Case No. 14,380. 
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The issue of bonds to a railroad compaBy Tvill 
not be restrained where the requirements of the 
statute authorizing the issue have been com- 
plied with. — Union Pac. R. Co. t. Merrick Coun- 
ty, Case No. 14,383. 

§ 37. -^— Remedies of liolders. 

A'S'here bonds of a city are issued without au- 
tliority for money borrowed and actually receiv- 
ed by the city, the remedy against the city is 
not by an action on the bonds, but to recover 
the money. — Gause v. Clarlisville, Case No. 
5,276. 

A city, which has power to borrow money and 
has issued bonds therefor, wliieh were void he- 
cause antedated and unregistered, is liable to 
the purchaser of such bonds or his assignee, for 
money had and received, for the amount ac- 
tually paid to the corporation lor the bonds, 
with simple interest thereon. — Wood v. Louisi- 
ana, Case No. 17,948. 

Bonds issued by a countj- on behalf of an un- 
incorporated township voting the aid can only 
be enforced by mandamus to compel the levy 
and collection of the special tax provided by 
law, whether before or after judgment. — Jordan 
V, Cass County, Case No. 7,517. 

A bill will not lie by the holder of bonds of 
an insolvent city for an injunction and receiver, 
on default in payment, as the holders have a 
remedy by mandamus to compel the levy of 
taxes to pay the bonds. — Goelet v. Elizabeth, 
Case No. 5,502. 

Money collected as provided by law to pay 
interest on bonds is a trust fund for such pur- 
pose, and the city will be enjoined from using 
it for other purposes. — Maenbaut v. New Or- 
leans, Case No. 8,939. 

A city which has issued bonds in aid of a rail- 
road company without authority of law cannot 
be required, at the suit of a judgment creditor 
of the company, to deliver up securities received 
as collatei-al to the company's bonds issued by 
it, until the city's rights are determined. — Smith 
V. Milwaukee & S. R. Co., Case No. 13,082. 

^Tiere railway aid bonds are issued under 
statutory authority, and a contract by the city 
to appropriate money for the interest thereon is 
ratified by the legislature, this makes it the duty 
of the city to levy a tax therefor. — Sibley v. 
Mobile, Case No. 12.829. 

The holder of coupons of negotiable railroad 
aid bonds cannot recover thereon without proof 
of a compliance with the recited condition that 
the railroad shall be constructed in a certain 
manner. — Green v. Dyersburg, Case No. 5,756. 

A person can recover on coupons on bonds 
bought from a bona fide purchaser although his 
sole purpose, in buying them, was to bring suit 
on them in the federal court. — Foote v. Han- 
cock, Case No, 4,911. 

In an action on negotiable coupons, cut from 
bonds of a public corporation, which has no 
general authority to make negotiable paper, spe- 
cial authority must he alleged. — ^Kennard v. 
Cass County, Case No. 7,697. 

A declaration upon county bonds should show 
by averment, or by recital in the bonds made 
part Uiereof, that the bonds were issued for 
some authorized purpose or object. — Thayer v. 
Montgomery County, Case No. 13,870. 

In an action on county bonds, a holder need 
not allege compliance with the conditions on 
which the issue was authorized. — Chicago, B. & 
Q. R. Co. V. Otoe County, Case No. 2,667. 

In a suit on railroad aids bonds, defendant 
cannot impeach the order of the county judge 
reciting the proceedings under which the com- 
missioners to issue the bonds were appointed. — 
Foote V. Hancock, Case No. 4,911. 

Claimants presenting negotiable bonds to a 
master, pursuant to an order of the court, are 



presumed to he bona fide holders until evidence 
tending to negative that presumption is intro- 
duced.— Kennicott V. Wayne County, Case No. 
7,710. 

Under an order requiring claimants to prove 
their bonds before a master, presentation by an 
agent or attorney is sufficient, though- the proofs, 
were taken in another state, if no suspicion ha& 
been thrown upon the bona fides of the bonds. 
— Kennicott v. Wayne County, Case No. 7,710. 

See, also, post, § 38; "Mandamus." § 4. 

§ 38. Taxes, and application thereof. 

A tax imposed upon every boat or vessel 
"which may land or anchor at oi" in front of 
any landing, wharf, or pier" within the city 
limits, is unconstitutional- — Northwestern Union 
Packet Co. v. St. Paul, Case No. 10,346. 

An ordinance of a city imposing a tax nomi- 
nally on all banks, but from payment of which 
the state banks had been held exempt, was in- 
valid. — City Nat. Bank v. Padueah, Case No, 
2,743. 

The authority of a municipal corporation to 
incur an obligation carries with it, by necessary 
implication, the power and duty of providing by 
taxation for its payment. — United States v. 
Elizabeth, Case No. 15^041a; Ex parte Par- 
sons, Case No. 10,774, 

Authority to incur a debt does not carry with 
it the power to levy a tax to pay the debt, wherfr 
other provision is expressly made for such pay- 
ment.— United States V. New Orleans, Case No. 
15,871. 

An agreement to levy a special tax cannot he- 
implied from an ordinance making it the duty 
of the city council "to provide means to meet 
the payment" of a designated debt when thfr 
same may become due. — United States v. Bur- 
lington, Case No. 14,687. 

It is not competent for the legislature, after 
ratifying a contract by a city to appropriate 
sufficient money to pay interest on a certain is- 
sue of bonds, to direct that the entire taxing 
power of the city, as limited by the constitution, 
be exhausted to pay the holders of other bonds, 
who have no specific claim on the fund raised 
by taxation. — Sibley v. Mobile, Case No. 12,829. 

Where there is a constitutional limitation of 
the power of taxation, the city must exhaust its 
power of taxation to pay interest on its bonds, 
if necessary, after first providing for current ex- 
penses.— Sibley V. Mobile, Case No. 12,829. 

In such case all bondholders of the city are 
entitled to share pro rata in the general fund 
raised by taxation, after payment of current 
expenses. — Sibley v. Mobile, Case No. 12,829. 

A tax levied and collected as required by law 
to pay interest on certain bonds cannot be di- 
verted to other purposes. — ^Ranger v. New Or- 
leans, Case No. 11,564. 

An injunction to restrain a city from receiv- 
ing city script in payment of arrears of taxes 
levied to pay interest on certain bonds will be 
denied where it appears that, unless such script 
is taken, the taxes cannot be collected at all. — 
Ranger v. New Orleans, Case No. 11,564. 

A statute requiring the levy each year of a 
special tax sufiicient to pay the annual interest 
on certain municipal bonds lieM to authorize and 
require the levy of a tax to pay interest after 
the maturity of the bonds as well as before. — 
Peterkin v. New Orleans, Case No. 11,026. 

The taxes or public revenues of a municipal 
corporation cannot be seized on execution by 
its creditors, though they are in the form of 
moneys deposited in a bank for safe-keeping. — 
Peterkin v. New Orleans, Case No, 11,026. 

Under the power "to lay and collect taxes 
upon personal property within the city," the 
corporation may require persons bringing slaves 
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within its limits to record them.- 
ington, Case No. 6.501. 

A court of equity has no power to restrain a 
municipal corporation in the disposition or man-, 
agement of taxes collected under a void ordi- 
nance, on the complaint of a single property- 
holder therein.— Coulson v. Portland, Case No. 
3,275. . 

The question whether property is benefited hy 
being included within corporate limits, with a 
view to determine the validity of a tax, is a 
legislative, and not a judicial, one. — Gold Hill 
V. Caledonia Silver Min. Co., Case No. 5,512. 

Municipal taxes are levied under the same 
general authority as state and county taxes, 
and a sale by municipal authority is essentially 
a sale by state authority.— Denike v. Eourke, 
Case No. 3,78T. 

Taxation of slaves of nonresidents under by- 
law of Washington. D. C— Whelan v. Wash- 
ington, Case No. 17,503. 

The personal estate of testator is not liable 
for taxes accruing upon his real estate in 
<3eorgetown, D. C, after his death.— Koss v. 
HoIt2man, Case No. 12,075. 

Nature of the remedy by distress for taxes in 
the District of Columbia.— Ross v. Holtzman, 
■Case No. 12,075. 

The corporation of Alexandria has a right to 
collect taxes by distress and sale and to raise 
taxes for purposes and works out of the town. 
— Beale v. Burchell, Case No. 1,157. 

Distress tor taxes due to the corporation of 
Washington is not barred by the statute of 
limitations.— Hogan v. Ingle, Case No. 6,583. 

Right of corporation of Georgetown, D. C, to 
sell real estate for taxes.— Georgetown v. Bank 
of the United States, Case No. 5,343. 

Realty in Washington, D. C, cannot be sold 
for taxes, even with the assent of the true own- 
■er, if there be upon it personal property sufB- 
cient to pay them.— Hellrigle v. Quid, Case No. 
«,344. 

The assessment and advertisement of proper- 
ty in a wrong name in the District of Columbia 
does not make the tax sale void. Act ^lav 26, 
1824.- Semmes v. JIcKnight, Case No. 12,053. 

Validity of sales for taxes in the city of 
Washington.— Rodbird v. Rodbird, Case No. 11,- 
98S. 

The corporation of Alexandria lield authorized 
to tax the Farmers' Bank, and to collect the tax 
by distress, etc.— Farmers' Bank v. Pox, Case 
No. 4,658. 

The receipt of a dog tax after suit brought is 
a waiver of the penalty. — ^Boswell v. Washing- 
ton, Case No. 1,684. 

See, also, ante, §§ 36, 37. 

IX. ACTIONS, 

■§ 39. Riglit of action. 

A corporation .aggregate, having, or supposed 
to have, a common fund, is liable in an action 
at common law for negligence in its duty. — 
Fowle V. Alexandria, Case No. 4,993, 

A bUl in equity will not lie to obtain payment 
■of levee bonds by the enforcement of the levy 
and collection of a tax stipulated for their pay- 
ment before judgment obtained on the bonds. — 
Heine v. Levee Com'rs, Case No. 6,325. 



§ 40. Preliminary notice and process. 

Plaintiff must give notice to the inhabitants 
of the town before suing its treasurer for dam- 
ages -caused by defective highway, under R. I. 
Dig, 299.— Holland v. Cranston, Case No. 6,606. 

A charter requiring a certified copy of a sum- 
mons to be served on the recorder in all suits 
brought against the town, Jield^ inapplicable to 
an action of ejectment.~Robertson v. Roe, Case 
No. 11,927. 

Service of process upon the mayor-elect of a 
city, before acceptance or qualification, is not 
a valid service of process in a suit against the 
city.— Perkins v. Watertown, Case No. 10,991. 

§41. Pleading. 

Sufficiency of complaint in an action for an 
injury caused by an excavation in a street, — 
Serrot v. Omaha City, Case No. 12,673. 

The plea of non est factum in a suit on a con- 
tract alleged to have been made by defendant 
city, by its mayor, is properly sworn to by mem- 
bers of the common council on information and 
belief,— Hitchcock v. Galveston, Case No. 6,534. 

A declaration against the "common council of 
Alexandria" for work and labor done for "the 
mayor and commonalty" must show how the 
new corporation is liable for the debts of the 
old,— Lyles v. Alexandria, Case No, 8,623. 

§42. Evidence. 

A municipal corporation must sustain its title 
in ejectment by proof of as high an order' as 
would be necessary by an individual.— Barclay 
V. Howell, Case No. 975. 

§ 43. Judgment. 

The annual estimate by municipal officers of 
the funds needed for the coming year lield not 
an appropriation to pay a particular debt, and 
a judgment against the city will have preference 
over other debts.— Evans v. Pittsburgh, Case 
No. 4,568. 

Damages for failure to provide a sinking fund 
for bonds, according to agreement, are ascer- 
tained by taking the difference in the value of 
the bonds as agreed to be made and their value 
as in fact made.— Memphis v. Brown, Case No. 
9,415. 

§44. Costs. 

Full costs allowed upon a verdict of nominal 
damages in an action upon the case against a 
city for injury done by raising the level of a 
street.~Hooe v. Alexandria, Case No. 6,667. 

MURDER. 

See "Homicide," § 1. 

MUTINY. 

See "Seamen," §§ 175-177. 



MUTUAL INSURANCE. 

See 'insurance," §§ 196-199. 



MUTUALITY. 



Of contract, see "Contracts,' 
formance," § 6. 



§5; "Specific Per- 
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NAMES. 

§ 1, Misnomer In general. § 2, Idem sonans. 

See, also, "Trade-Marks and Trade-Names." 

Of corporations, see "Corporations," § 14. 

Of limited partnership, see "Partnership," § 56. 

§ 1. Misnomer in general. 

In pleading, see "Pleading," § 26. 

Where two names have the same_ original 
derivation, or where one is an abbreviation or 
corruption of the other, but both are taken pro- 
misonously, and according to common use, to 
be the same, though differing in sound, the use 
of one for the other is not a material misnomer. 
—Gordon v. Holiday, Case Xo. 5,610. 

If the name be wholly mistaken, and repug- 
nant to truth, the misnomer is fatal. — Gordon 
V. Holiday, Case No. 5,610. 

§ 2. Idem sonans. 

"Jefferv" and "JeJBEries" are not idem sonans. 
—Marshall v. Jeffries, Case No. 9,128a. 

A rterson called Lebrun and Lebring having 
been on board a vessel as a seaman, and there 
being no one among the crew by the name of 
Lebering, held, that the administator of Leber- 
ing should have the wages due for the services 
of the person so designated. — Ketland v. Leber- 
ing, Case No. 7,744. 

NATIONAL BANKS. 

See "Banks and Banking," §§ 15-23. 

NATURALIZATION. 

See "Aliens," §§ 7-13. 

Proof of, see "Evidence," § 20. 

NAVIGABLE WATERS. 

5 1, What waters are navigable. § 2, Power to 
control and regulate In general, g 3, Improvement 
of channels and streams. § 4, Navigation. § 5, 
Harbors. § 6, Bridges— Power to control and reg- 
ulate. § 7, Right to establlsli and maintain. 

§ 8, Statutory provisions. § 9, Injunctions 

against as obstructing navigation. § 10, Booms. 
§ 11, Piers, dams, and cable. § 12, Obstructions— In 

general. § 13, Removal. § 14, Injuries and 

liabilities therefor. § 15, Injunctions. § 16, 

Criminal prosecutions. § 17, Lands under water. § 
18, Riparian rights. 

See, also, "Canals"; "Collision"; "Ferries"; 

"Waters and Water Courses"; "Wharves." 
Judicial notice, see "Evidence," § 4. 
Jurisdiction, see "Admiralty," § 4; "Commerce," 

§ 2; "International Law," § 1, 
of crimes committed on, see "Criminal 

Law," §§ 10, 11. 

§ 1. Wliat waters are navigable. 

The common-law rule that rivers are only nav- 
igable where the tide ebbs and flows is not ap- 
plicable in this country. — ^Bowman v. Wathen, 
Case No. 1,740. 

The Oconto river is, in contemplation of law. a 
navigable stream. — Leigh v. Holt, Case No. 8,220. 

An obstruction, such as natural falls, etc., does 
not destroy the character of the river above 
them, if it be navigable.— Spooner v. McConnell, 
Case No. 13,245. 



§ 2. Power to control and regrnlate in 
general. 

In the absence of specific legislation by con- 
gress, the regulation of a navigable stream rests 
entirely with the state, and a bill will not lie 
by the government to prevent or abate any ob- 
struction. — United States v. Beef Slough Manu- 
facturing, Booming, Log-Driving «fe Transporta- 
tion Co., Case No. 14,559. 

The United States may bring an injunction 
bill in the proper circuit court to protect im- 
provements made under the authority of congress 
in navigable waters, from injury which will be 
caused by works of internal improvement within 
state limits, by state authority. — United States 
v. Duluth, Case No. 15.001. 

A state cannot authorize any material obstruc- 
tion to be placed in the channel of a navigable 
tributary of the Mississippi (Illinois river), though 
beyond the ebb and flow of the tide. — Columbus 
Ins. Co. V. Curtenius, Case No. 3,045; Same v. 
Peoria Bridge Ass'n, Id. 3,046. 

The states composed from the Northwestern 
Territory cannot obstruct their navigable rivers, 
they being by the ordinance declared to be for- 
ever public highways. — ^United States v. New 
Bedford Bridge, Case No. 15,867. 

No state can obstruct a navigable stream which 
extends to other states, or is connected with a 
river or lake which falls into fie sea. — Palmer 
V. Cuyahoga County, Case No. 10,688. 

Under the power to regulate commerce, con- 
gress have power to prevent the obstruction of 
any navigable river which is a means of com- 
merce between states.^^Vorks v. Junction R. R.^ 
Case No. 18,046. 

A law declaring a stream a public highway may 
be repealed or modified whenever the public con- 
venience and common interests of the people re- 
quire it.— Atkinson v. Philadelphia & T. R. Co.. 
Case No. 615. 

The Connecticut Reserve, ceded to the United 
States after the adoption of the ordinance of 
1787, is subject thereto eoually as other parts- 
of the territory northwest of the Ohio river. — 
Palmer v. Cuyahoga County, Case No. 10,688. 

A law declaring lawful a bridge over the Mis- 
sissippi which obstructs navigation is not uncon- 
stitutional because of a treaty with France se- 
curing free navigation. — ^In re Clinton Bridge, 
Case No. 2,900. 

§ 3. Improvement of channels and 
streams. 
The paramount right of the public to use a 
navigable river as a highway does not prevent 
the state legislature, in the absence of a conflict- 
ing enactment of congress, from authorizing the 
construction of public improvements upon the 
stream, although they may involve a partial ob- 
struction or inconsiderable detention to naviga- 
tion. — ^AVoodman v. Kilbourn Mfg. Co., Case No. 
17,978. 

Acts which do not necessarily interfere with, 
the operation of legislation by congress for the 
improvement of a navigable stream will not be 
interfered with by the courts. — United States v. 
Beef Slough Manufacturing, Booming, Log-Driv- 
ing & Transportation Co., Case No. 14,559. 

The provision in the ordinance of 1787 that 
certain navigable waters "shall be common high- 
ways, and forever free," etc., does not prevent 
the improvement of the navigation by a state, and 
the charge of a reasonable toll for increased fa- 
cilities. — Palmer v. Cuyahoga County, Case No. 
10,688; Spooner v. McConnell, Id. 13,245. 
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§ 4. NaTigailon. 

A steamer going at excessive speed through 
the channel between Blackwell's Island and New 
York City, and thereby causing swells which 
sink a moored canal boat, is liable.— The Massa- 
chusetts", Case No. 9,258. 

The Hudson is a national highway, which may 
be used by all classes of boats at any speed they 
may think fit which does not unreasonably im- 
pair the rights of others.— The Daniel Drew, Case 
No. 3,565. 

There is no rule of law prescribing the speed a 
boat may use, or the swell it may make, or how 
near it may pass to another.— The Daniel Drew, 
Case No. 3,565. 

Steamer Jidd not liable for injury to a boat in a 
badly arranged tow from its swells in passing, 
where it exercised reasonable care and diligence. 
—The Daniel Drew, Case No. 3,565. 

§ 5. Harbors. 

Harbor fees, under Act Va. Jan. 18, 1798.- 
Shinn v. ilcKnight, Case No. 12,789. 

§ 6. Bridges — "Pwrei. to control and reg- 
nlate. 

Congress has authority to regulate or prohibit 
the construction of bridges across the Mississippi, 
and can also delegate liiat authority to the head 
of a governmental department. — ^United States v. 
3klilwaukee & St. P. Ry. Co., Case No. 15,778. 

The state has a right to authorize the construc- 
tion of bridges over navigable waters within its 
borders, provided they do not materially obstruct 
navigation.— Columbus Ins. Co. v. Peoria Bridge 
Ass'n, Case No. 3,046, 

A state legislature may, in the absence of any 
restraint by congressional legislation, authorize 
the erection of a bridge over the state's navigable 
waters.— Silliman v. Hudson River Bridge Co., 
Case No. 12,852. 

Under Acts April 1 and June 4, 1872, the secre- 
tary of "war is authorized to determine whether 
the construction of a bridge over the Mississippi 
at a given point would seriously affect navigation, 
and to prohibit the building of the bridge there. 
—United States v. Milwaukee & St. P. Ey. Co., 
Case No. 15,77a 

The court has no authority to control the dis- 
cretion of the secretary of war as to the position 
of the draw in the bridge over the Potomac river, 
between Washington and Alexandria, under Act 
March 3, 1841.— Georgetown v. Porter, Case No. 
5,346. 

By Act April 1, 1872, § 4, the secretary of war 
was authorized to pass upon the location of a 
bridge across the Mississippi river in the vicinity 
of La Crosse, Wis.; and this court will not* re- 
view his decision, but will assist in enforcing it- 
— United States v. Milwaukee &r St. P. Ry. Co., 
Case No- 15.779. 

The decision of the acting commissioner of the 
board of public works, under the Ohio statutes, 
approving the plan or structure of a proposed 
bridge over navigable waters, is final and conclu- 
sive. — ^Works v. Junction R. R., Case No. 18,- 
016. 

§ 7. — — Higlit to establishi and main- 
tain. 

The right to cross a navigable water by a rail- 
road bridge must be given by the sovereign pow- 
er, by a special or general act — Works v. Junc- 
tion R. R., Case No. 18,046. 

Where a company is authorized to construct 
a railroad between two points, "over" a naviga- 
ble water, a right to construct a bridge over that 
water is implied, as a necessary means of carry- 
ing into effect the power granted. — ^Works v. 
Junction R. R., Case No. 18,046. 

The establishment of a ferry is not an in- 
fringement of the exclusive right given by char- 



ter to maintain a bridge across a navigable 
stream. — Parrot v. Lawrence, Case No. 10,772. 

The state of New Jersey, by its contract with 
the Delaware & Raritan Canal Company, did 
not disable itself from afterwards authorizing 
the bridging of the Raritan river. — Pennsylvania 
R. Co. V. New York & L. B. R. Co., Case No. 
10,953. 

§ 8. Statutory provisions. 

The history of the legislation of New York 
and of the United States in regard to the New 
York and Brooklyn bridge reviewed.— Miller v. 
New York, Case No. 9,585. 

Act 111. Jan. 26, 1847, relating to bridge over 
Illinois river, construed. — Columbus Ins. Co. v. 
Peoria Bridge Ass'n, Case No. 3,046. 

§ 9. — Injunction against as obstruct- 
ing navigation. 

The state has no power to declare that a bridge 
with a draw of a particular width is not an ob- 
struction.— Columbus Ins. Co. V. Peoria Bridge 
Ass'n, Case No. 3,046. 

A bridge of stiffieient elevation, or with a prop- 
er draw, is not necessarily an impediment to nav- 
igation; nor is any structure such an impediment 
which facilitates commerce, instead of being a 
hindrance. — Jolly v. Terre Haute Draw-Bridge 
Co.. Case No. 7,441. 

A drawbridge over navigable water, althoi^^h 
it unavoidably occasions some delay in passing It, 
is not necessarily such an obstruction to the nav- 
igation as to amount to a nuisance.— Works v. 
Junction R. R,, Case No. 18,046. 

Where it appears that a proposed bridge across 
navigable inland waters is a common nuisance, 
the proper remedy is a prosecution by the state. 
—Atkinson v. Philadelphia *& T. R. Co., Case 
No. 615. 

A bridge constructed across a navigable stream, 
as authorized by act of congress and the local 
legislature, cannot be enjoined as a public nui- 
sance.— JMiller V. New York, Case No. 9,585. 

'R'Tiere a bridge to be constructed over naviga- 
ble w^aters, with the draws as proposed, will not 
cause any appreciable obstruction to commerce, 
the federal courts will not act to enjoin the same. 
— ^United States v. Railroad Bridge Co., Case 
No. 16.114. 

The construction of a railroad bridge across a 
navigable river, though authorized by state legis- 
lature, may be enjoined by federal court. — Baird 
V. Shore Line Ry. Co., Case No. 758. 

But where congress subsequently gives author- 
ity to construct the bridge, the injunction will 
be dissolved. — ^Baird v. Shore Line Ry, Co., Case 
No. 759. 

A law declaring a bridge a lawful structure 
pending a suit to declare it a nuisance removes 
the ground of complaint.— In re Clinton Bridge, 
Case No. 2,900. 

The federal circuit court has jurisdiction of a 
suit to restrain the building of a bridge across 
a navigable stream only so far as to inquire 
whether such building is in violation of the con- 
stitution or laws of the United States.^Miller 
V. New York, Case No. 9,585. 

The erection of a bridge across the Hudson 
river between the city of Troy and the village 
of West Troy, in accordance with the provi- 
sions of Act N. Y. April, 1872, held not to re- 
sult in a material obstruction to navigation, 
and an injunction refused. — Silliman v. Troy & 
W. T. Bridge Co., Case No. 12,853. 

The federal court will not enjoin the erection 
of a bridge over the Raritan river, authorized by 
the New Jersey legislature, although it may 
completely intercept navigation, except as ac- 
commodated by draws, where congress has not 
legislated on lie subject. — ^Easton v. New York 
&, L. B. R. Co., Case No. 4,259. 
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The construction of a bridge across the Hud- 
son at Albany, in accordance with Act N. Y. 
April 9, 1856, cannot be enjoined by a federal 
court, unless the act is repugnant to the consti- 
tution of the United "States, or unless the 
bridge, when erected, would abridge complain- 
ant's rights of navigation. — Silliman v. Hudson 
River Bridge Co., Case No. 12,852. 

A federal court should not enjoin the construc- 
tion of a bridge authorized by a state legisla- 
ture, unless ttie serious character of the in- 
jui-y has been first clearly established by a trial 
at law.— Silliman v. Hudson River Bridge Co., 
€ase No. 12.852. 

The erection of a bridge under state author- 
ity, which will prevent navigation of a public 
stream lying wholly within the state upon which 
there is commerce with other states, may be 
enjoined by a federal court. — ^Devoe v. Penrose 
Ferry Bridge Co., Case No. 3,845. 

The question in such case is relative, whether 
the bridge be or be not a greater obstruction to 
■commerce than benefit to the public. — Devoe v. 
Penrose Ferry Bridge Co., Case No. 3,845. 

In such case an interlocutory injunction may 
be granted, though the answer deny both the 
law and the facts, and an issue directed to de- 
termine whether the bridge contemplated or 
any other bridge at such spot will be a nuisance. 
— Devoe v. Penrose Ferry Bridge Co., Case No. 
3,845, 

The United States may prevent the construc- 
tion of bridges across the ilississippi river oth- 
erwise than as prescribed by congress, and the 
federal courts have jurisdiction for tliat purpose. 
^United States v. Milwaukee & St. P. Ry. Co., 
Case No. 15,778. 

A preliminary injunction against the erection 
of a bridge authorized by state statute should 
be promptly granted by a federal court, until a 
final hearing, if there be reasonable ground to 
believe that it will be an obstruction to naviga- 
tion. — Silliman v. Hudson River Bridge Co., 
Case No- 12.851. 

§ 10. Booms. 

Riparian owners on the Oconto river have no 
right to construct booms or piers in it without 
authority from the legislature. — Leigh v. Holt, 
Case No. 8,220. 

The owner of a boom must use unusual dili- 
gence in keeping a passage way clear for other 
persons.— Leigh v. Holt, Case No. 8,220. 

One constructing a boom of specified dimen- 
sions under a private statute containing a pro- 
viso that navigation shall not be obstructed can- 
not assert that logs of others, which went into 
liis boom, were there by inevitable accident, and 
that he was not responsible for their detention. 
— ^IVIason V. Boom Co., Case No. 9,232. 

§ 11. Piers, dams, and cables. 

Quaere if the legislature of one state can au- 
thorize a dam locally in that state to be raised, 
so as to flow back a public river running into 
another state, to the injury of mill privileges 
locally situate in the latter state. — ^Famum v. 
Blackstone Canal Corp., Case No. 4,675. 

A riparian proprietor owning a saw mill on a 
navigable river has no right to erect a solid pier 
of masonry within the navigable channel for a 
boom for the protection of his logs. — ^North- 
western Union Pack'et Co. v. Atlee, Case No. 
10,341. 

The Ohio legislature has a right to charter a 
canal company, which may obstruct the naviga- 
tion of the Maumee river by a dam, though the 
ordinance of 1787 ■ declared that the navigable 
waters of the Northwest Territory should be 
"common highA\ays, and forever free."— Spooner 
V. McConnell, Case No. 13,245. 

A wire cable laid across a navigable river as 
a guy on which to run a ferryboat is not an un- 



lawful obstruction to navigation unless it actu- 
ally prevents or renders hazardous the navigji- 
tion of the river by others.— The Vancouver, 
Case No. 16,838. 

§12. Obstructions — In general. 

See, also, ante, § 6. 

Navigable streams should be left open, and 
no one has a right to obstruct their channels. — 
Lallande v. The 0. D. Jr., Case No. 8,000. 

Under the constitution and laws of Wiscon- 
sin, any obstruction to the use of a navigable 
stream by the public for purposes of navigation, 
which is erected without a constitutional legis- 
lative authoritj', is a nuisance, and liable to be 
abated either at the suit of an individual or at 
the instance of the state. — Woodman v. Xil- 
boum Mfg. Co., Case No. 17,978. 

§13. Removal. 

In the case ot a vessel attempting to pass a 
bridge across the Chicago river, the city must 
use every reasonable precaution, as soon as 
practicable after notice, to remove all obstacles. 
— Scott V. Chicago, Case No. 12,526. 

Where a raft was driven by vis major into a 
river channel, and every effort was made by 
those in charge to remove it, held, that a steam- 
boat was not justified, by apprehension of pe- 
cuniary loss from reasonable delay, in sum- 
marily destroying it. — Lallande v. The 0. D., Jr. 
Case No. 8,000. 

§ 14. ZnJTixies a.ad liabilities tbere- 

£ar. 

An individual suffering special damages by an 
obstruction of a navigable river may have a 
civil redress by a suit, though the obstruction 
be authorized by a state, if it be contrary to, or 
conflict with, an act of congress.- United States 
V. New Bedford Bridge, Case No. 15,867. 

Where a bridge constructed over a navigable 
stream under the authority of a state statute is 
a material obstruction, the statute is no de- 
fense to a suit for an injury caused thereby. — 
Jolly v. Terre Haute Draw-Bridge Co., Case 
No. 7,441. 

Where the injury to plaintiff's boat in collision 
with a bridge Tvas caused by the negligence of 
those in charge, he cannot recover, though the 
bridge was a material obstruction to navigation. 
—Jolly V. Terre Haute Draw-Bridge Co., Case 
No. 7,44i; Columbus Ins. Co. v. Peoria Bridge 
Ass'n, Id. 3,046. 

A riparian proprietor who, without legislative 
authority, erects a pier within the navigable 
channel of a river and fails to keep it lighted at 
night, in consequence of which a vessel is in- 
jured by collision therewith, will be held liable. 
— Northwestern Union Packet Co. v, Atlee, 
Case No. 10,341. 

A vessel which stretches a line across a river 
channel is liable for damages caused thereby to 
a raft. The latter is under no obligation to 
look out for such an obstruction. — McOord v. 
The Tiber, Case No. 8,715. 

A telegraph company which lays a cable 
across a navigable river is liable for all damages 
caused by its catching in the screw of a pro- 
peller, where the vessel acted with reasonable 
skill after she became entangled. — Stephens & 
C. Transp. Co. v. Western Union Tel. Co., Case 
No. 13,371. 

§15. — ^ Injunctions. 

The federal courts have jurisdiction of a suit 
by the United States to restrain the placing of 
obstructions in their navigable waters. — United 
States V. Milwaukee & St. P. Ry. Co., Case No. 
15,779. 

A person who owns properties, such as tan- 
neries and mills, located upon a navigable 
stream, for which he depends in part for his 
trade, may sue to enjoin the obstruction of the 
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jiavigation of tlie bay in whieli the river empties 
by a private corporation, -where the same would 
injure his trade.— Works v. Junction R. R.,- 
■Case No. 18,046. 
See, also ante, § 9. 

§ 16. — Criminal prosecutions. 

The obstruction of navigable rivers under the 
laws of the original states is not punishable as 
A crime, unless contrary to some clause in the 
federal constitution, or a treaty or an act of 
congress.— United States v. New Bedford 
Bridge, Case No. 15,867. 

The circuit court has no jurisdiction to pun- 
ish as a crime the obstruction of navigable tide 
waters by the erection of a bridge, without an 
express grant of authority by congress.— United 
States v. New Bedford Bridge, Case No. 15,867. 
Jurisdiction of offense of obstructing, see "Ad- 
miralty," § 1. 

§ 17, Iiands iinder -water. 

The state has the right to the soil under nav- 
igable water within her territorial limits, sub- 
servient only to the right of the general govern- 
ment to regulate interstate and foreign com- 
merce.— Griffing V. Gibb, Case No. 5,819. 

Intermediate the date of the treaty of Guad- 
alupe Hidalgo aud the admission of California 
into the TJnion, the title to property below low- 
water mark in the Bay of San Francisco was 
in the United States, and a deed thereof un- 
authorized by congress is a mere nullity. — Sea- 
bury V, Field, Case No. 12,574. 

The alcaldes of San Francisco had no power 
to grant lands below low-mater mark, covered 
by the navigable waters of the bay. — Walker v. 
Marks, Case No. 17,078. 

The grant of lands under water to adjacent 
proprietors, under Act N. T. April 10, ISoO, c. 
283, must be confined to a line starting at the 
intersection witli the shore, and extending at a 
right angle with the thread of the stream, or 
at a right angle into the lake, without any re- 
gard to the course or direction of the line upon 
the land.— United States v. Ruggles, Case No. 
16,204. 

A person* obtaining a grant in violation of the 
statute will be restrained, at the suit of a pro- 
prietor of adjacent lands entitled to the grant, 
irom making erections upon the lands. — United 
States V. Ruggles, Case No. 16,204. 

§ 18. Riparian righ.ts. 

The right of the public for purposes of naviga- 
tion is paramount to that of the riparian owner. 
— ^Avery v. Fox, Case No. 674. 

The owner of land bounded by a navigable 
river may convey the soil, excepting the right 
•of ferry.- Bowman v. Mathen, Case No. 1,740. 

A riparian owner on navigable but nontidal 
stream is presumed to own the land to the cen- 
ter line of the stream.— Avery v. Fox, Case No. 
674. 

The proprietors of- New Jersey had no right 
in the Delaware river beyond low-water mark. 
— Bennett v. Boggs, Case No. 1,319. 

An alteration in the course of a navigable 
stream which deprives a riparian owner of its 
use as an incident to his land is a taking of 
private property for which compensation must 
be made.— Avery v. Fox, Case No. 674. 

Both federal and state governments may au- 
thorize alterations in navigable streams to af- 
ford greater facilities for navigation, and In so 
■doing may take property of riparian owners, 
upon making compensation therefor. — Avery v. 
Fox, Case No. 674. 

The right of lot owners to easement in ad- 
joining streets held not to extend to an exten- 
sion of the street running into a navigable river 
below low-water mark. — United States v. Bain, 
€ase No. 14,496. 



The owners of a wharf on a navigable river 
constructed wholly beyond low--water mark, and 
adjoining their lot on the main land, bounded 
by a street running to the water's edge, have 
no easement in the water in front of the street 
and beside their wharf.— United States v. Bain, 
Case No. 14,496. 

Accretions formed after the entry on govern- 
ment land bounded by a meandered line on a 
river or lake belong to the party holding title 
under the entry.— Granger v. Swart, Case No. 
5,685. 

Otherwise where swamp or waste lands lie 
between the meandered line and the river or 
lake.— Granger v. Swart, Case No. 5,685. 



NAVIGATION. 

Power to regulate, see "Commerce," § 2. 
Rules for preventing collision, see "Collision." 



NAVY. 



See 'Army and Navy.' 



NE EXEAT. 

§ 1, "When "writ -will issue. § 2, Authority to issue 
-writ. § 3, Affidavits. § 4, Bonds. 

§ 1. "When WTit will issue. 

A ne exeat will not lie, under the laws of Vir- 
ginia, to restrain a garnishee from going oiit of 
the District of Columbia.— Patterson v. Bowie, 
Case No. 10,825. 

A ne exeat will be granted to restrain an ad- 
ministratrix from removing from the jurisdiction 
with the effects of deceased before final settle- 
ment of her accounts, if her sureties reside out 
of the jurisdiction. — Patterson v. McLaughlin, 
Case No. 10,828. 

The writ will not issue where plaintiff's clerk, 
about to quit the district, had embezzled his 
goods, and converted them into money, which he 
has deposited in a bank to his credit; no debt 
being positively averred.— McKenzie v. Cowing, 
Case No. 8,856. 

A demand, to be a foundation for a writ of 
ne exeat, must be an equitable debt or pe- 
cuniary claim, and be certain or capable of be- 
ing reduced to certainty. — Graham v. Stucken, 
Case No. 5,677. 

The writ cannot be issued unless the defend- 
ant designs quickly to depart from the United 
States. — ^Loewenstein v. Biernbaum, Case No. 
8,461a. 

§ 3. Autliority to issue -writ. 

A judge of the district court of the United 
States has no authority to issue writs of ne 
exeat. — Gernon v. Boecaline, Case No. 5,367. 

Query, whether a federal district judge sit- 
ting as a circuit judge can issue the writ of 
ne exeat — ^Loewenstein v. Biernbaum, Case No. 
8,461a. 

§3. Affidavits. 

The affidavit upon which the writ of ne exeat 
will issue should be positive to a debt, or to the 
belief of the plaintiff that a certain balance of 
account was due. — Gernon v. Boecaline, Case 
No. 5,367. 

Plaintiff was permitted to amend his affidavit. 
— Gernon v. Boecaline, Case No. 5,367. 

§ 4. Bonds. 

A"ne exeat bond only binds the sureties to the 
extent of the final decree; and if defendant 
continually remains in the district, according to 
ihe condition of the bond, they will be dis- 
charged all together.-T-Zantzinger t. Weight- 
man, Case No. 18,202. 
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NEGLIGENCE. 



§ 1, Acts or omissions constituting negligence. § 2, 
Proximate cause. § 3, Contributory negligence. § 4, 
Actions— Evidence. § 5, Questions for jury. 

Causing death, see "Death," §§ 2, 3. 

Criminal liability for, see '^Criminal Law," § 1: 
"Homicide," § 2. 

Limitation of liability, see "Carriers," §§ 27-32; 
"Shipping," §§ 174-178, 244-255; "Telegraphs 
and Telephones," § 4; "Towage," § 24. 

Measure of damages, see "Damages," § 9. 

By particular classes of parties. 
See "Carriers," §§ 17-35, 40-46; "Mercantile 
Agencies"; "Municipal Corporations," §§ 24, 
25; "Pilots," § 12; "Railroads," §§ 68-73; 
"Telegraphs and Telephones," §§ 3-5; "Ware- 
housemen," § 3. 

Bailee, see "Bailment," §§ 3, 4. 

Employers, see "Master and Servant," §§ 3-8. 

Master or crew of vessel, see "Shipping," §§ 04, 

Officers, see "United States," § 9. 
Owner of vessel, see "Seamen," § l.'fi. 
Tenant, see 'T,andlord and Tenant," § 6. 
Tug, see "Towage," §§ 10-29. 
Vessel caiisins loss or injury of goods, see "Ship- 
ping," §§ 161-173. 
Wharfinger, see "Wharves," § 7. 



from home, at play with other children, is not, 
of itself, evidence of contributory negligence on. 
the part of its parents.— Mors:an v. Illinois & 
St. L. Bridge Co., Case No. 9,802. 

The common-law doctrines of contributory 
negligence do not apply to admiralty law. The- 
sufferer may sue in law or in admiralty, and in 
either case the law of the forum must prevail. — 
MeCord v. The Tiber, Case No. 8,715. 

The failure of libelant to properly lash a pro- 
peller wheel in which he was working is no de- 
fense to an action for injuries caused by a col- 
lision with the propeller which caused the wheel 
to revolve.— Bowas v. Pioneer Tow Line, Case 
No. 1,713. 

Contributory negligence in respect to the- 
burning of a building by sparks from a steamer 
is not imputable to the owner for constructing 
the building of wood, thousrh it be within five 
feet of a dock on a public navigable river. — King 
V. American Transp. Co., Case Ko. 7,787. 
Of passenger, see "Carriers," § 47. 
Of servant, see "Master and Servant," § 7. 

§ 4. Actions — ^Evidence. 

A child four years old is, in law, incapable of 
negligence; and the burden of showing con- 
tributory negligence on the part of his parents, 
imputable to him, is upon the one against whom 



damages are claimed for an injurv caused bv 
CondUion or vse of vartlcidar species of prop- j rf%^^l^K^^%''s^o "'' ^"'°*'^ ^^ ^^' ^ ^"^^'^ 



eHy, worlis, or machinery. 
See "Highways," §§ 4, 5; "Navigable Waters," 

§ 4; "Railroads," §§ 68, 73. 
Vessels, see "Collision." 

§ 1. Acts or omissions constituting negli- 
gence. 

Negligence is the doing of some lawful act in 
a careless, unusual, and improper way, or omit- 
ting the performance of some act required by 
law to be done, by which injury results to the 
person or property of another.— Stout v. Sioux 
City & P. R. Co., Case No. 13,503. 



Upon a count charging negligence of the de- 
fendant and his servants, it is sufficient to prove 
negligence of the servant.— Dobbin v. Foyles, 
Case No, 3,942. 



§ 5. — - Questions for jury. 

Wliere the question of negligence is one of 
law rather than fact, it will not be submitted to 
the jury.— Ex parte Stell, Case No. 13,358. 

Defendant's steamboat, having no spark ar- 
i rester, communicated fire to its elevator, which, 
: in turn, communicated fire to plaintiff's mill. 

. „ , , , - ' Held, that the questions of proximate and re- 

An owner who leaves uncovered an excava- | mote cause, and of defendant's negligence, were 
tion made by him in the adjoining sidewalk is i questions of fact for the jurv.— Kellogij v. Mil- 
hable to a pedestrian who, in the use of ordi- j waukee & St. P. Ry. Co., Case No. 7,664. 
nary caro, falls into it at night.— Beardslev v. 



Swann, Case No. 1,187. 

§ 2. Proximate canse. 

A person who had left his vessel and taken 
refuge in another at the time of a collision was 
injured in regaining his vessel. Held, that the 
collision was the remote, and not the proximate, 
cause of the injuries.— The Union, Case No. 14,- 
345. 



What facts constitute due care, the want of 
which is culpable negligence, is a question for 
the jury.— King v. American Transp. Co., Case 
No. 7.787, 

NEGOTIABLE INSTRUMENTS. 



See "Bills and Notes"; "Bonds," §§ 12-14. 
The failure .to equip railroad cars with air gli'bi^fty^Jf fe^lfs "o^^o^^n^S. le'e "Shipping,' 



brakes by which a train might have been stopped 
in time to avoid running over a child trespassing 
on the track is not the proximate cause of an- 
injury to such child.— Ex parte Stell, Case No. i 
13,358, j See " 

Where the presence of gunpowder in a ware- 
house in the case of a fire hinders and prevents 
the firemen from saving other goods, the powder 
will be regi.rded as the proximate cause of the 
loss.— White v. Colorado Cent. R, Co., Case No. 
17,543. 

The owner of an oil fighter is not liable for 
injury to craft lying alongside, where, in the 
absence of a watchman, a thief broke into a 
locker, and an explosion was caused from gas 
which had escaped into the locker from the 
tank, ignited by a match in the hands of the 
thief. — Sofield v. Sommers, Case No. 13,157. 

§ 3. Contributory negligence. 

A boy of eight years, who is permitted to play 
in the streets, will be deemed capable of con- 
tributory negligence.— Miles v. Receivers, Case 
No. 9,544. 



The mere fact that a child four years of age 
strayed a distance of more than' two blocks 
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§ 1, To what states neutrality laws apply. § 2, Ac- 
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eign service, § 4, Arming vessels against neutral 
nations. § 5, Augmenting force of foreign war ves- 
sels. § 6, Sale of war ships. § 7, Expeditions against 
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erent. § 9, Intent. § 10, Overt act. § 11, 

Providing means. § 12, Where war is In- 
evitable. § 13, Authority from president. § 14,. 

Persons liable, § 15, Bonds to observe neutrality 
laws. § 16, Prosecutions— Preliminary proceedings. 

§ 17, Indictment. § 18, Evidence, § 19,. 

Seizure and forfeiture. 



§ 1. To -what states neutrality laws ap- 
ply. 

A colony in rebellion is within the law of na- 
tions relating to the rights of neutrals, without 
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regard to its status as a state.—Ohacon v. Eigh- 
ty-Nine Bales of Cochineal, Case No. 2,o68. 



§ 2. Accepting foreign commission. 

To constitute the offense of accepting and 
exercising a commission to serve against a for- 
eign prince, state, etc., with whom the United 
States are at peace, under the first section of 
the act of congress, some overt act under the 
commission must be done, such as raising men 
for the enterprise, collecting provisions, muni- 
tions of war, or any other act -rehich shows an 
exercise of tie authority which the commission 
was supposed to confer. — Charge to Grand Juiy, 
Neutrality Laws, Case No. 18,265. 

Our courts cannot question the validity of the 
commission of a French privateer, whose prize 
is brought into our courts under article 17 of 
the treaty with France.— Salderondo v. The 
Nostra Signora Del Camino, Case No. 12,247. 

§ 3. Enlisting in foreign service. 

It is not a crime under the statutes to leave 
this country with intent to enlist in foreign mUi- 
tary service.— United States v. Kazinski, Case 
No, 15,508. 

It is not a crime to transport persons out of 
this country with their consent, who intend to" 
enlist in foreign military service. — United States 
V. Kazinski, Case No. 15,508. 

To constitute a crime under the statute, such 
persons must be hired or retained to go abroad 
with intent to be so enlisted. — ^United States v. 
Kazinski, Case No. 15,508. 

It is an offense under Act April 20, 1818, to 
engage a person to go beyond the limits of the 
United States to enlist in the service of a for- 
eign country, where there is an intention that 
a consideration should be paid therefor. — ^Unit- 
ed States V. Hertz, Case No. 15,357. 

Quaere, whether a colony in a state of re- 
bellion is embraced by Act Cong. 1794, prohib- 
iting the enlistment of soldiers, etc., within the 
limits of the United States to enter the service 
of any foreign prince or state.— Chacon v. Eigh- 
ty-Nine Bales of Cochineal, Case No, 2,568. 

§ 4. Arming vessels against neutral na- 
tions. 

What equipments in our ports amount to a 
breach of neutrality. — ^Moodie v. The Betty 
Carthcart, Case No. 9,742, 

Actual fitting out and arming in the United 
States is not necessary to subject to forfeititre 
a vessel in part prepared for hostilities therein. 
—The Meteor, Case No, 9,498, 

Equipment for war in a neutral port &oes not 
take place merely by alteration of two ports in 
repairing the waist of a vessel previously armed. 
— Moodie v. The Brothers, Case N[o. 9,743. 

It is no breach of neutrality on the part of 
a belligerent to equip vessels of war in a neu- 
tral port, unless the act be interdicted.— Juando 
V, Taylor, Case No. 7,558. 

The landing of a cargo contraband of war on 
the shore of the country of one belligerent at a 
point not blockaded, is not an act of hostility 
against the other belligerent.— The Florida, Case 
No. 4,887. 

To constitute the offense against section 3, 
the vessel must not only have been fitted out 
with intent to be employed against a friendly na- 
tion, but actually armed for that purpose. — Unit- 
ed States V. Skinner, Case No. 16,309. 

A French armed vessel, duly commissioned, 
hut fitted out in our country, may bring in 
and carry away her prizes, without being sub- 
ject to the jurisdiction of our courts. — Stannick 
v. The Friendship, Case No. 13,291. 

§ 5. Angmenting force of foreign war 
vessels. 

Raising or lowering gun carriages on a ves- 
sel of war, or replacing rotten with sound tim- 
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bers. is an offense, within Act Jiune 5, 1794, §^ 
4.— United States v. Grassin, Case No. 15,248. 

An augmentation of force in our ports is a> 
breach of neutrality, and of the law of nations, 
and of the United States; and will occasion a 
restitution of the prize .if brought within our 
jurisdiction.— British Consul v. The Nancy, Case- 
No. 1,898. 



§ 6. Sale of war sMps. 

A sale by a belligerent of a war snip to & 
neutral in a neutral port is invalid by the law 
of nations.— The Georgia, Case No. 5,349. 

A vessel sent by her owners to a neutral port 
to find a market for her, without previous un- 
derstanding with a belligerent, may be sold there 
to such belligerent, without violating the neutral- 
ity laws.— United States v. The Meteor, Case 
No. 15,760. 

Mere carrying on of negotiations by the own- 
ers of a ship in this countiy with foreign agents, 
with knowledge that, if a sale were effected, 
the vessel would be employed against a nation 
with whom the United States are at peace, held 
not a breach of the law, the negotiations hav- 
ing failed.— United States v. The Meteor, Case 
No. 15,760. 

Where a privateer was illegally fitted out and 
commissioned in this country by the French min- 
ister, but was afterwards dismantled and her 
register canceled, then sold to a foreigner, and 
fitted out and commissioned in a foreign port, 
lield, that her proceedings under the latter com- 
mission were not in violation of the neutrality 
laws.— Williamson v. The Betsy, Case No. 17,- 
750. 

§ 7. Expeditions against friendly state — 
Ijo. general. 

Act April 20, 1818, § 6 (3 Stat. 449), forbid- 
ding military expeditions by individuals against 
countries with which the United States are at 
peace, commented on.— Charge to Grand Jury, 
Ne^^t^ality Laws, Case No. 18,264. 

The carrying on from the United States of an 
expedition against a neutral power is an offense, 
though the association originated in another 
country.— Ex parte Needham, Case No. 10,080. 

§ 8. Aiding Tielligerent. 

Act June 5, 1794, extends to warlike expedi- 
tions from this country, though not intended to- 
aid one belligerent against another, but directed 
against a friendly power at peace with all the 
world.— United States v. O'Sullivan, Cases Nos. 
15,974, 15,975. 

The participation by the citizens of a neutral 
state in an attack by one belligerent power 
upon another is an offense against the law of 
nations, and mav be punished as such by such 
neutral state.— Henfield's Case, Case No. 6,360> 

§ 9. ___. Intent. 

The conversion of a merchant ship into a 
vessel of war, with intent to commit hostilities- 
against a friendly nation, is an original fitting- 
out of a vessel with such intent. 1 Stat 383. — 
United States v. Guinet, Case No. 15,270. 

To constitute the offense of beginning, setting 
on foot, or providing the means for a military 
expedition against a nation with whom the 
United States are at peace, under Act April 
20, 1818, § 6, there must he a hostile intention 
connected with the act of beginning or setting 
on foot the expedition. — United States v. O'Sul- 
livan, Case No. 15,975. 

When connected with such hostUe intent the 
crime is completed either by beginning or set- 
ting on foot an expedition, or providing or pro- 
curing the means therefor. — United States v. 
O'Sullivan, Case No. 15,975. 

§ lO. Overt act. 

The offense of beginning or setting on foot, 
or providing or preparing the means for, a mill- 
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tary expedition -asaiust a friendly state, under 
Act April 20, 1818, § 6, is not complete without 
some overt or definite act.— "United States v. 
Lumsden, Case No. 15.641. 

_ Mere words spoken or written, though indica- 
tive of the most determined purpose to do the 
forbidden acts, will not constitute an offense 
under that section.— United States v. Lumsden, 
Case No. 15,641. 

The overt act is not an invasion of a foreign 
country, but taking the incipient steps in the 
enterprise, such as providing the means for the 
expedition, furnishing munitions of war or mon- 
ey, enlisting men, and, in short, doing anything 
and everything that is necessar- to the com- 
mencement and prosecution of the enterprise. — 
Charge to Grand Jury, Neutrality Laws, Oases 
Nos. 18,266, 18,267. 

To constitute the offense of beginning or set- 
ting on foot a military expedition against a 
friendly power, within section 6, it is not neces- 
sary that the expedition shall be actually set 
on foot. It is snfiicient if such preparations are 
made for it as show an intent to set it on foot.— 
Gharere to Grand Jury, Neutrality Laws, Case 
No. 18,265. 

An expedition, to be within Act June 5, 1794, 
§ 5, need not to have been consummated without 
deviation of course. It is suflBcient if it was 
begun and the means prepared to be carried on 
from the United States, though the vessel, at 
the identical time of sailing, was not in complete 
readiness for hostile engagements. — United 
States V. Smith, Case No. 16,342a. 

To constitute the offense, it is not necessary 
that the expedition should start for its destina- 
tion.— United States V. O'SuUivan, Case No. 
15,975. 

It is unimportant whether the persons engaged 
in such a purpose engage the whole vessel to 
themselves, or depart from the United States as 
passengers.— Ex parte Needham, Case No. 10,- 
080. 

§ 11. ^-^ Providing means. 

To "provide or prepare the means for any 
military expedition or enterprise," within the 
meaning of section 6, such preparation must be 
made as shall aid the expedition. The contri- 
bution of money, clothing for the troops, pro- 
visions, arms, or any other contribution which 
shall tend to forward the expedition or add to 
the comfort or maintenance of those engaged in 
it, is a violation of this provision. — Cliarge to 
Grand Jury, Neutrality Laws, Cases Nos. 18,- 
265, 18,267, 18,268. 

To provide the means for such an expedition 
implies that such means shall be actually fur- 
nished and brought together for the criminal 
purpose.— United States v. Lumsden, Case No. 

Any combination of individuals to carry on an 
■expedition is "setting it on foot," within the 
meaning of the statute, and the contribution of 
money or anything else which shall induce such 
combination may be a beginning of the enter- 
prise,— Charge to Grand Jury, Neutrality Laws, 
Case No. 18,267. 

If the means provided were to be used only 
■on the occurrence of a future contingent event, 
or if they were to be used at a time and under 
circumstances when tlieir use would not violate 
the law, there is no offense.— United States v. 
Lumsden, Case No. 15,641. 

§ 12, Wliere xwar is inevitaWe. 

The setting on foot or providing the means 
of a military expedition against a nation with 
which the United States are at peace is an of- 
fense, notwithstanding it appear that war is in- 
evitable, unless the prosecution of the expedi- 
tion depended upon its taking place.— United 
States V. Burr, Case No. 14,694a. 



A citizen cannot make the election, or antici- 
pate his government's making the election, to 
consider as an act of war the taking possession 
by another nation of contested territory, arising 
out of a dispute as to boundaries.- United States 
V. Burr, Case No. 14,694a. 

§ 13. Antliority from president. 

The fact that defendant set on foot a mili- 
tary expedition, in violation of Act June 5, 1704, 
§ 5, with the knowledge and approbation of the 
president, is no justification, as the president 
has no authority to set on foot a military expe- 
dition against a nation with which the United 
States are at peace.— United States t. Smith, 
Case No. 16,342. 

§ 14. Persons liable. 

A native American who has become natural- 
ized under the laws of France still remains sub- 
ject to indictment in the United States courts 
for serving on a French privateer engaged in 
committing hostilities against a power at peace 
with the United States.— Williams' Case, Case 
No. 17,708. 

§ 15. Bonds to observe nentrality lai?s. 

A federal judge has power, on just grounds 
of suspicion, to require a bond to observe the 
neutrality laws.— United States v. Quitman, 
Case No. 16,111. 

The presentation of a grand jury, charged with 
the duty of inquiring into the existence of the 
organization whose object was the invasion of 
the territory of a friendly power, that they be- 
lieved such organization to exist, but could get 
no evidence, because witnesses refused to testi- 
fy on the ground that their answers might crim- 
inate them, held sufficient ground of suspicion. — 
United States v. Quitman, Case No. 16,111. 

§ 16. Prosecntions— Preliminary proceed- 
ings. 
The question whether a military expedition 
against a nation with which the United States 
were at peace was really to depend upon war 
being declared will not be determined upon a 
preliminary examination. — ^United States v. Burr, 
Case No. 14,694a. 

§ 17- — - Indictment. 

Sufficiency of indictment for setting on foot 
and preparing the means for a military expedi- 
tion against a foreign country with which the 
United States were at peace.- United States v. 
O 'Sullivan, Case No. 15,974, 

§ 18. -^^ Evidence. 

Any legal testimony which shows the expedi- 
tion in question to be military, or to have been 
designed against the dominions of the nation, as 
charged, is admissible.— United States v. Burr, 
Case No. 14,694. 

The acts of accomplices, except so far as they 
prove the character or object of the expedition, 
in question, are not admissible in evidence. — 
United States v. Burr, Case No. 14,694. 

In a prosecution under Act April 20, 1818, § 
6, written and printed evidence, though contain- 
ing no proof of an overt act, is admissible as 
confessions and declarations, subject to the rule 
that the parts favorable to defendants must be 
considered, as well as those implving guilt. — 
United States v. Lumsden, Case No. 15,641. 

Evidence that defendant admitted that a cer- 
tain person was associated with him in the plan 
to invade a foreign territory is sufficient to 
render admissible statements of such person to 
show the extent of the plan, and whether it was 
legal.— United States v. Workman, Case No. 
16,764. 

jDn a trial on indictment under Act June 5, 
1794, § 5, the president's message to congres.'i, 
and other documents transmitted therewith, are 
inadniissible to show the existence of a war at 
the time the acts were charged to have beea 
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committed.' 
16,342a. 

Evidence to acquit or condemn, in the case of 
a vessel arrested for breach of the neutrality 
laws, must, in the first instance, come from the 
vessel taken, the persons on board, and the ex- 
amination on oath of the ofl5cers. — ^Sloodie v. 
The Betty Cartheart, Case No. 9,742. 

SulBeiency of affidavit giving translation of 
letter and cipher, taken in connection with dec- 
larations of accused to justify commitment for 
setting on foot a military expedition against a 
nation with which the United States were at 
peace. — United States v. Burr, Case No. 14,- 
692a. 

Sufficiency of evidence to justify finding that 
defendant was actually concerned in the fitting 
out of a vessel with intent to commit hostilities^ 
against a friendly nation.— United States v. 
Guinet, Case No. 15,270. 

A vessel alleged to have been fitted out and 
armed in violation of the neutrality laws will be 
condemned, where the government's evidence 
raises a well-grounded suspicion, which claim- 
ants fail to explain.— The Meteor, Case No. 9,- 
49S. 

Proof that the vessel was fitted out and armed, 
or that there was an attempt to fit and arm 
her, with the unlawful intent to cruise against 
a neutral nation, is sufficient, without identify- 
ing the persons engaged therein. — ^The Meteor, 
Case No. 9,498. 

§ 19. Seizure and forfeiture. 

Property may be seized by the commanding 
officer of a military force ordered out to prevent 
the violation of the neutrality act of 1838. with 
a view to detaining the same until it should be 
proceeded against in the manner directed by 
law.— Stoughton v. Dimick, Case No. 13,500. 

On a libel for forfeiture of a vessel for a vio- 
lation of neutrality laws (Act 1818), the ques- 
tion of ownership of the vessel is not material. — 
The Meteor, Case No. 9,498. 

A sea letter is not the only document neces- 
sary to establish the neutral character of a ves- 
sel belonging to the United States under treaty 
with France. — Tunno v, Preary, Case No. 14,- 
238. 

Admissibility of executive documents as proof 
of a state of war between foreign nations, and 
of their consular officers, etc., on a libel of for- 
feiture for breach of the neutrality laws. — The 
^ileteor, Case No. 9,498. 

A vessel laden with arms for insurgents in 
Ca'hada. though not intended to pass the fron- 
tier herself, is subject to seizure, and, where 
wrecked after such seizure, without any fault 
on the part of the seizing officer, he is not liable. 
— Stoughton T. Dimick, Case No. 13,500. 

NEWLY-DISCOVERED EVIDENCE. 

As ground of bill of review, see "Equity," §§ 

127, 128. 
of continuance, see "Continuance," § 3. 

of new trial, see "Criminal Law," § 101; 

"New Trial," §§ 12-17. 

of rehearing in equity, see "Equity," § 106, 

of relief against judgment, see "Judgment," 

§ 41. 



NEW PROMISE. 

bankruptcy, 



m 



see "Bank- 



After discharge 

ruptcy," § 623. 
Within statute of limitation, see "Limitation of 

Actions," §§ 17-25. 

NEWSPAPERS. 

Copyrights, see "Copyrights," § 6. 

Liability for libel, see "Libel and Slander," § 8. 



NEW TRIAL. 



§ 1, Grounds for granting in general. § B, Brrorsi 
and Irregularities at trial in general. § 3, Miscon- 
duct of parties or counsel. § 4, Errors in pleading. 
§ 5, Rulings and instructions. § 6, Disqualification 
or misconduct of or affecting jury. § 7, Irregularity^ 
in verdict § S, Verdict or findings contrary to law 

or evidence—Verdicts contrary to evidence. § 9, 

Excessive damages. § 10, Remission of part of 

recovery. § U, Surprise, accident, or mistake. § 12, 
Newly-discovered evidence — Power and duty of 

court in general. § 13, Diligence in procuring 

evidence. § 14, Cumulative evidence. § 15, 

Contradicting, sustaining, and impeaching witness- 
es. § 16, Credibility of witnesses. § 17, 

Probable effect § 18, Waiver of right. | 19, Pro- 
ceedings to procure new trial — ^Time of application. 

§ 20, Bill of exceptions or statement of case. 

5 21, Afiidavits and extrinsic evidence in gen- 
eral. § 22, Affidavits and testimony of jurors. 

§ 23, Hearing and decision. § 24, Conditions. 

on granting new trial. § 25, Rehearing. § 26, 

Stay of judgment § 27, Proceedings at new tri- 
al. § 28, Statutory new trial as of right. 

After judgment on reference, see "Reference,"" 

§ 10. 
Opening or vacating judgment, see "Judgment,"" 

§§ 35-42. 
Rehearing in equity, see "Equity," §§ 105-108., 

Particular actions or proceedings. 
See "Bankruptcy," § 133; 'T)etinue," § 4p 
"Ejectment," § 19. 

Criminal prosecutions, see "Criminal Law," §§^ 
. 100-103. ' ^ 

For penalties, see "Penalties," § 12. 
For violation of customs laws, see "Customs 

Duties," § 107. 
In admiralty, see "Admiralty," § 100. 
In equity, see "Equity," § 104. 
On appeal, see "Admiralty," § 123; "Appear 

and Error," § 31. 
To recover back duties and charges paid, see- 

"Customs Duties," § 75. 

§ 1. Grounds for granting in general. 

Grounds stated upon which a court of common 
law may grant a new trial.— United States v. 
One Thousand Three Hundred and Sixty-Three- 
Bags of Merchandise, Case No. 15,964. 

A new trial will not be granted against strong- 
circumstances of equity. — Denniston v. McKeen, 
Case No. 3,803. 

General rules as to granting where fraud is^ 
in issue. — ^Alsop v. Commercial Ins. Co., Case- 
No. 262. 

§ 2. Errors and irregularities at trial in., 
general. 
Errors of the court are no ground for a new 
trial where the verdict was right, and the mov- 
ing party was not prejudiced. — ^In re Marsh,. 
Case No. 9,108. 

§ 3. Miscondnct of parties or connsel. 

"Where irregular conduct of the party or the- 
jury is established, it is not necessary tliat it 
should appear that it influenced the jury. If it 
be such that it might have affected the verdict, 
a new trial will be granted. — Johnson t. Root,., 
Case No. 7,409. 

Where counsel for the plaintiff, in the closing- 
argument, adverted to facts not in proof, but 
the remarks were checked by the court, and the- 
jury were instructed to confine their attention 
to the evidence in the case, the course of the 
counsel was Jield not to be sufficient ground for 
a new trial. — ^Wightman v. Providence, Case No* 
17,630. 

§ 4. Errors in pleading. 

After verdict for plaintiff, the court will not 
grant a new trial for defects in a declaration^ 
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that might have been amended when substan- 
tial justice has been done. — ^Walker t. Grand 
■Trunk Ry. Co., Case No. 17,070. 

§ 5. Rulings and instructions. 

Errors of the court in matters of law consti- 
tute a valid ground for a new trial.— Roehell v. 
Phillips, Case No. 11,974a, 

The court in its discretion will grant a new 
trial because of the omission to charge on im- 
jportant questions of law. — Calbreath v. Gracy, 
Case No. 2,295. 

A verdict will be set aside for a misdirection 
which might have noticeably affected it. — Blake 
V. Smith, Case No. 1,502. 

When a motion for a new trial is not drawn 
up for some weeks, and the counsel disagree as 
to some of the rulings made, the court must 
settle the differences, and will not award a new 
trial on account of them, if no injustice seems 
on the whole case to have been done by the ver- 
dict.— Allen V. Blunt, Case No. 217. 

New trial not granted because of erroneous 
instructions or refusals to instruct, if not preju- 
dicial.— Allen V. Blunt, Case No. 217; Lander 
v. United States, Id. 8,039. 

Where the judge used the expression "ex- 
emplary damages," but it appears that the jury 
■did not go beyond the actual injuries sustained, 
the verdict will not be disturbed.— Taylor v. 
Carpenter, Case No. 13,785. 

The jury being impaneled to try three causes, 
plaintiff in one of them gave evidence applicable 
to a ease in which he was not a party, but 
which affected his own case, to his advantage. 
Held, that new trials should be granted in all 
the cases.— Consequa v. Willings, Case No. S,-* 
128. 

An error in a charge, which might have been 
•corrected by the court, is not available on mo- 
tion for new trial, where objection was not 
raised at the time. — ^Hamlin v. Pettibone, Case 
No. 5,995; Locke v. United States, Id. 8,442. 

A new trial will not be granted for an error 
of the court in permitting illegal testimony to 
go to the jury, where no objection was made 
^t the time. — ^Russel v. Union Ins. Co., Case No. 
12,147. 

An objection to testimony as a whole will not 
raise the point that part of it was incompetent. 
—Flint v. Norwich & N. Y. Transp. Co., Case 
No. 4,874. - 

^ 6. Disqualification or misconduct of or 
affecting jury. 

It is only in cases imputing gross inattention, 
prejudice, or misconduct on the part of a jury 
that the court will interfere to disturb their ver- 
diet.— United States v. Five Cases of Cloth, 
Case No. 15,110. 

The court will not grant a new trial because 
one of the jurors was brother-in-law of the 
plaintiff.— Orme v. Pratt, Case No. 10,578. 

Misbehavior of jurors is not a ground for a 
new trial, :<" it has not affected the verdict.— 
Henry v. Ricketts, Case No. 6,385. 

The drinking of liquor by the jury before the 
verdict is rendered, where it is not affected 
thereby, is no ground for a new trial, where not 
furnished by the party in whose favor it was 
rendered.— Harrison v. Rowan, Case No. 6,142. 

A new trial will be granted on' proof that one 
juror has acted corruptly. — ^United States v. 
Chaffee, Case No. 14,778. 

Where the verdict has done substantial jus- 
tice, information given by one juror to the oth- 
ers is not ground for new trial. — Cherry v. 
Sweeny, Case No. 2,641. 

A verdict will be set aside where the jury sep- 
arated after the case was committed to them 
and before they agreed on the verdict—Lester 
T. Stanley, Case No. 8,277. 



Vacillating conduct of a juryman, in voting 
in the jury room, Jiel<l no ground for a new 
trial.— Harrison v. Rowan, Case No. 6,142. 

A new trial will be granted where the jury, 
without defendant's consent, take plaintiff's ac- 
count with them to the jury room. — Hutchinson 
V. Decatur, Case No. 6,956. 

A new trial will not be granted because the 
jury, by mistake, took out with them plaintiff's 
account, where the same was withdrawn a few 
minutes afterwards. — Simms v. Templeman, 
Case No. 12,872. 

It is no ground for a new trial that the jury 
took out with them a deposition which was held 
inadmissible, where it was totally inapplicable 
to the count on which the judgment is given. — 
Lonsdale v. Brown, Case No. 8,494. 

Irregular conduct of jury in open court not 
objected to at the time is not available as a 
ground for new trial.— Allen v. Blunt, Case No. 
217. 

§ 7. Irregriilarity in verdict. 

A new trial will be granted where special ver- 
dict IS ambiguous or uncertain. — ^Bellows v. Hal- 
lowell & A. Bank, Case No. 1,279. 

§ 8. Verdict or findings contrary to la-w 
or evidence— Verdicts contrary to 
evidence. 

The rules under which the court will exercise 
its power to set aside a verdict on the ground 
that it is against the weight of evidence. — In re 
Hezekiah, Case No. 6,448. 

A new trial will be ordered where the verdict 
is clearly against the evidence. — Cady v. Phoe- 
nix Fire Ins. Co., Case No. 2,284; Kohne v. 
Insurance Co. of North America, Id. 7,921. 

A verdict will be set aside as against the 
weight of evidence where the jury was acting 
under a mistake. — ^Aiken v. Bemis, Case No. 
109; ChildS v. Somerset & K. K. Co., Id. 
2,682; Fearing v. De Wolf, Id. 4,711; Hunt v. 
Pooke, Id. 6,895; Roberts v. Schuyler, Id. 11,- 
915; Wiggin v. Coffin, Id. 17,624; Wilkinson v. 
Greely, Id. 17,671. 

A verdict will be set aside as against the evi- 
dence where it was the result of passion or an 
improper motive. — ^Aiken v. Bemis, Case No. 109; 
Childs V. Somerset & K. R. Co., Id. 2,682; Fear- 
ing V. De Wolf, Id. 4,711; Hunt v. Pooke, Id, 
6,895; Roberts v. Schuyler, Id. 11,915; Wiggin 
V. Coffin, Id. 17,624; Wilkinson v. Greely, Id. 
17,671. 

Or where the jury was acting under undue in- 
fluence.- Wiggin V. Coffin, Case No. 17,624; Wil- 
kinson V. Greely, Id. 17,671. 

New trial not granted where construction giv- 
en by jury to the evidence appears to be con- 
sistent with the justice of the case. — ^Blagg v. 
Phoenix Ins. Co., Case No. 1,478. 

But where a jury render a verdict against the 
plain principles of law as laid down by the court, 
and against clear and unquestioned evidence, the 
court will grant a new trial, notwithstanding the 
particular circumstances or general justice of the 
case. — United States v. Duval, Case No. 15,015. 

A new trial will not be granted where evidence 
is conflicting, because court would have drawn 
different conclusion. — ^Bayly v. London & L. Ins. 
Co., Case No. 1,145; Carr i. Gale, Id. 2,435; 
Waters v. Slutual Life Ins. Co., Id. 17,267. 

A verdict not founded upon either of two dis- 
tinct grounds claimed, but partly upon both, will 
be set aside.— Biggs v. Barry, Case No. 1,402. 

A new trial wiU not be granted because the 
verdict is contrary to evidence as to one issue, 
where it is not contrary to the evidence applica- 
ble to another issue in the case. — ^Lonsdale v. 
Brown, Case No. 8,494. 

A new trial will be granted where, in case of 
separate pleas, the verdict fails to respond to one 
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of such pleas.— Postmaster General y. Cross, Case 
•No. Il,a06. 

A new trial will be granted where the verdict 
as only sustained by the testimony of two wit- 
nesses for the government, as against the testi- 
mony of nine imimpeached witnesses for defend- 
•ants.— United States v. ChafEee, Case No. 14,773. 

New trial not granted because of interest of a 
■witness, where such interest would probably be 
released on another trial. — ^Macy v. De Wolf, 
tCase No. 8,933. 

A verdict will not be set aside as against the 
weight of evidence where there was evidence on 
"both sides, where the credibility of witnesses was 
:in question, or where testimony was not rejected. 
—Fearing v. De Wolf, Case No. 4,711- 

-'§ 9. Excessive damages. 

A verdict awarding excessive damages may be 
■set aside in the discretion of the court. — Blunt v. 
Xittle, Case No.. 1,578. 

Courts have a legal right to grant new trials 
in actions for torts, on the ground of excessive 
damages, and may grant any numbei; until the 
ends of justice ar& answered. — Parker v. Lewis, 
Case No. 10,741a. 

A new trial will not be granted on ground that 
verdict is excessive unless plainly largely beyond 
dnjury inflicted. — Aiken v. Bemis, Case No. 109. 

The court will not set aside a verdict on the 
•ground of excessive damages, if the action is on 
a contract, unless they exceed the legal liability 
•of the defendant under the contract— White v. 
Arleth, Case No. 17,536. 

A new trial will not be granted on account of 
•excessive damages unless the jury have mistaken 
■the principles of law which govern their estimate, 
-or have been guilty of some gross error which 
-shows an improper feeling or bias. — Palmer v. 
Fiske, Case No. 10,691; Swann v. Bowie, Id. 
13,672; Thurston v. Martin, Id. 14,018; Whip- 
;ple V. Cumberland Mfg. Co., Id. 17,516; White 
v. Arleth, Id. 17,536; Wightman v. Providence, 
Id. 17.630. 

In the case of a loss of a sum of money by de- 
fendant's negligence, the court will not set aside 
the verdict for plaintifE because the jury did .not 
allow interest. — ^Walker v. Smith, Case No. 17,- 
'0S7. 

If amount of damages warranted by evidence, 
•court will not inauire how jury reached result to 
make their reasons grounds of objection for the 
.purpose of a new trial. — Bayly v. London & L. 
Ins. Co., Case No. 1,145. 

-§ 10. — — Remission of part of repovery. 

Where damages are excessive, the court may 
.allow plaintiff to remit the excess, instead of sub- 
mitting to a new trial. — ^Blunt v. Little, Case 
No. 1,578; Russell v. Place, Id. 12,161. 

On motion for a new trial in an action of tort 
■on the ground of excessive damages, the plaintifE 
may be required to remit the excess, instead of 
being required to submit to a new trial. — War- 
Ten V. Robertson, Case No. 17,19Sa. 

Where the finding is not only contrary to the 
-evidence, but in direct contravention of the 
charge of the court, the error cannot be obviated 
by allowing the prevailing party to remit an ex- 
-cess in the verdict. — ^Johnson v. Root, Case No. 
"7,409; Stafford v. Pawtucket Hair-Cloth Co., 
Id. 13,275. 

-§ 11. Surprise, accident, or mistake. 

Failure of witnesses to state facts which the 
.party expected them to state is no ground for 
new trial.— -Martin v. Clark, Case No. 9,158a. 

A new trial will be granted on the ground of 
-surprise in the testimony of witnesses, who made 
different representations before the trial, only 
where the„ evidence to be produced on another 
trial is such as will probably secure a different 



result— Stellwagen v. Life Ass'n of America, 
Case No. 13.359. 

• Letters of one of the defendants being read on 
the trial is no ground for surprise, for which a 
new trial can be granted. — Henckley v. Hen- 
drickson. Case No. 6,348. 

A verdict or nonsuit will be set aside where 
reasonable notice to the adverse party was not 
given of formal objections to a deposition.— 
Dodge V. Israel, Case No. 3,952. 

A new trial will not be granted on the ground 
of surprise because the case was tried by other 
counsel than the one who was originally employ- 
ed and prepared the case, where it does not ap- 
pear that the result would have been different. — 
Van Dyke v. Tinker, Case No. 16,849. 

A party surprised at the trial, who does not ap- 
ply for a continuance, cannot have a new trial 
for that reason.— Carr v. Gale, Case No. 2,433. 

A new trial will be granted where a -wTitten in- 
strument was admitted in evidence on the erro- 
neous assumption that it was an original paper. — 
Savage v. D'WoIf, Case No. 12,383. 

The reliance of counsel .upon an obiter dictum 
is no ground of awarding a new trial. — ^Bowden 
V. Morris, Case No. 1,715. 

§ 12. Ne-wly-discovered e-vidence — ^Power 
and duty of court in general. 

New trial- will be granted upon the discovery of 
new, material, and important evidence. — ^Mar- 
shall V. Union Ins. Co., Case No. 9,134. 



m procuring Bin- 



§13. Diligence 

dence. 

It must appear that the newly-discovered 'evi- 
dence was unknown to the party at ihe time of 
the trial, as well as his counsel. — ^Fikes v. Bent- 
ley, Case No. 4,78oa. 

The party must have used due diligence to dis- 
cover it before the trial, to induce the court to 
grant a new trial.— Macy v. De Wolf, Case No. 
8,933; Palmer v. Fiske, Id. 10,691; Washburn 
v. Gould, Id. 17,214: Wiggin v. Coffin, Id. 17,- 
624. 

A new trial *vyili be granted for newly-discov- 
ered evidence, in the absence of gross negligence 
in procuring it on first trial.— Aiken v. Bemis. 
Case No. 109. 

A new trial will not be granted to enable a 
party to introduce evidence which was in his 
control at the time of trial, but not used because 
not advised of its importance.- Dickson v. Math- 
ers, Case No. 3,89Sa. 

The knowledge and diligence of counsel are to 
be considered on the subject of new evidence, the 
same as those of the party.— Ready Roofing Co. 
V. Taylor, Case No. 11,613. 

A new trial will not be granted on the ground 
of newly-discovered evidence, where counsel did 
not think the evidence would be material, and 
did not know of it, though it might easily have 
been discovered. — Codman v. Vermont & 0. B. 
Co., Case No. 2,936. 

Failure of defendant banking company to avail 
itself of documents in its possession because not 
known to one of its officers at the time of trial 
is not good ground for new trial. — Coote v. Bank 
of United States, Case No. 3,204. 

§ 14, Cumula-tive e-ridence. 

A new trial will not be granted for the pur- 
pose of introducing newly-discovered evidence 
which is merely cumulative.— Aiken v. Bemis, 
Case No. 109; AIsop v. Commercial Ins. Co., 
Id. 262; Ames v. Howard, Id. 326; Macy v. 
De Wolf, Id. 8,933; Palmer v. Fiske, Id. 10,- 
691; Wiggin v. Coffin, Id. 17,624. 

But, in a case of great importance, involving 
large interests, cumulative testimony will be re- 
ceived on an application for a new trial. — United 
States v. Chaffee, Case No. 14,773. 
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— Contradicting, sustaining, and 
inxpeacMng xdtnesses. 

A new trial will not be granted to contradict 
the witness by negative evidence, nor to im- 
peacb a witness. — Carr v. Gale, Case No. 2,433. 

A new trial will not be granted to enable^ a 
party impeached on the trial to produce sustain- 
ing witnesses.— Otis v. Montgomery & B. R. 
Co., Case No. 10,612. 

Newly-discovered evidence to discredit a wit- 
ness, where others testified to the same point, 
is no sjround for a new trial. — ^Brooke v. Peyton, 
Case No. 1,934. 

§ 16. Credibility of witnesses. 

It must appear that the witness is credible 
where newly-discovered evidence is claimed as 
a ground for new trial. — ^Macy v. De Wolf, 
Case No. 8,933. 

§ 17. ProTjaWe effect. 

The court will not grant a new trial on the 
ground of newly-discovered evidence unless sat- 
isfied that, if a new trial was had, a different 
result would follow. — ^^^hite v. Arleth, Case No. 
17,536; United States v. ChafEee, Id. 14,773. 

The proof must clearly show sufficiency of 
newly-discovered evidence to lead to different 
result.— Buerk v. Imhaeuser, Case No. 2,107a. 

§ 18. .Waiver of riglit. 

Matter of surprise, as a ground for a new trial, 
will be deemed to be waived where the party 
goes on with the trial. — Ames v. Howard, Case 
No. 326. 

§ 19. Proceedings to procnre new trials 
Time of application. 

A motion for a new trial on a case, before 
judgment, can be entertained after the expira- 
tion of the term at which the action was tried. 
— Emma Silver Min. Co. v. Park, Case No. 
4,467. 

The statute of the state of Maine giving a 
party in default right to a trial on proof of a 
probably good defense within three years is not 
repugnant to the judiciary act of 1789, author- 
izing a new trial on motion after verdict. — Clark 
V. Sohier, Case No. 2,835. 

Special finding of facts in action at law tried 
by court is not necessary to secure right to 
move for new trial or to appeal. — Clement v. 
Phoenix Ins. Co., Case No. 2,882. 

§ 20. Bill of exceptions or statement 

of case. 

Bill of exceptions received as a substitute for 
a case on a motion for a new trial. — Brewster 
v. Gelston, Case No. 1,853. 

In making up a case on which to move for a 
new trial, oral testimony taken at the trial, by 
way of question and answer, must be reduced 
to the form of a narrative, or the court will re- 
fuse to hear the motion. — United States v. Five 
Hundred and Eight Barrels of Distilled Spirits, 
Case No. 15,113. 

§ 21. AjBSdavits and extrinsic evi- 
dence in general. 

No affidavit of merits is required where the 
motion is properly addressed to the minutes of 
the judge.— Vose v. Mayo, Case No. 17,009, 

Where the motion is founded on fact not 
within the knowledge of the judge, and not ap- 
pearing on his minutes, it must be verified by 
affidavit, unless the opposite party waive such 
requirement. — Vose v. Mayo, Case No. 17,009. 

Affidavits of the witnesses to be examined 
is not a compliance with rule 22, but the allega- 
tion of newly-discovered evidence must he veri- 
fied by the oath of the party or his attorney. — 
Vose V. Mayo, Case No. 17,009. 

A motion founded upon alleged newly-discov- 
ered evidence or on the charge of misconduct 
by the opposite party or the jury in respect to 



the trial, is such a motion.— Vose v. Mayo, Case- 
No. 17,009. 

Such affidavits are not, without consent, ad- 
missible at the final hearing of the motion. — 
Vose V. Mayo, Case No. 17,009. 

On the final hearing of a motion not founded 
on facts within the knowledge of the judge, 
testimony may be taken in open court, or by 
depositions, or by interrogatories, or by cross- 
interrogatories, or by a commissioner appoint- 
ed by the court on consent of the parties. — ^Vose- 
V. Mayo, Case No. 17,009. 

Upon a motion for new trial, the defendants 
cannot put in new rebutting evidence to affida- 
vits of the plaintiff, offered in reply to those- 
first offered by the defendants. — Ames v. How- 
ard, Case No. 326. 

§ 22. Affidavits and testimony of jn- 

rors. 

In general, affidavits of jurymen cannot be- 
read to show mistake, miscalculation, or mis- 
conduct of the jury as ground of new trial. — 
Ladd V. Wilson, Case No. 7,977. 

Affidavits of jurors cannot be received to show 
how the instructions of the court were received. 
— jVlirick v. Hemphill, Case No. 9,647a. 

Affidavits of jurors are not admissible to 
show the mode of computation adopted by the- 
jury to be contrary to the law and the evidence. 
— ^Bumford Chemical Works v. Finnie, Case No. 
12,130. 

Evidence of declaration of jurors that they as- 
sessed the damages by taking the average of 
the sums put down by each juror, respectively, 
is inadmissible. — Holmead v. Corcoran, Case- 
No. 6,627. 

§ 23, Hearing and decision. 

The court will not give an extended argu- 
ment in disposing of a motion for a new trial, 
where the evidence is conflicting, and the verdict 
satisfactorj'. — Bray v. Hartshorn, Case No. 
1,820. 

The effect of an equal division of opinion in 
the court on a motion for a new trial. — God- 
dard v. Coffin, Case No. 5,490; Lanning v. 
London, Id. 8,075. 

§ 24. — — Conditions on granting nevf 
trial. 

A motion for a new trial will not be enter- 
tained, unless the bill of exceptions taken at 
the trial is waived. — Cunningham v. Bell, Case- 
No. 3,479. 

Where the court has misdirected the jury, a 
new trial will be granted without imposing costs 
or any terms whatever. — United States v. 
Beaty, Case No. 14,555. 

Costs of former trial imposed as terms on 
granting new trial for newly-discovered evi- 
dence. — ^Aiken v. Bemis, Case No. 109; Macy 
v. De Wolf, Id. 8,933. 

Where a new trial is granted on payment of" 
costs, and the costs are not paid by the second 
day of the following term, and judgment is en- 
tered, the court may set aside the judgment, 
and permit the cause to be tried. — Howe v. Mc- 
Dermott, Case No. 6,768. 

In granting a new trial for defendant, the 
court will make it a condition that the verdict 
shall stand until another shall be rendered. — 
Zantzinger v. Weightman, Case No. 18,202. 

New trial granted defendant only on condition 
of allowing amendment of declaration to save a. 
nonsuit.— Gerbier v. Emery, Case No. 5,357. 

§25. Reliearing. 

Leave to reargue a motion for a new trial 
cannot be granted after a judgment has been 
rendered and paid and satisfied. — Smith v. On-^ 
tario. Case No. 13,086. 
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§ 26. — ^ Stay of jadgment. 

Motion for new trial does not suspend enter- 
ing of judgment after one verdict, but execution 
will be stayed on application. — Arnold v. Jones, 
Case No. 559. 

The action upon a motion for new trial must 
be considered as had on the day when the mo- 
tion was filed, and judgment on a verdict for 
plaintiff will not be delayed because between the 
filing and the hearing defendant was summoned 
as plaintiff's trustee.— Longfellow v. Lewis, Case 
No. 8,487. 

Probable cause for the motion must be shown 
before the court will give notice to the other 
side or stay the entry of judgment. — Vose v. 
Mayo, Case No. 17,009. 

§ 27. Proceedings at new trial. 

Where a default has been opened the plead- 
ings may be amended on the new trial.— Clark 
V. Sohier. Case No. 2,835. 

The fact that improper evidence was received 
at the first trial is no ground of admitting it at 
the second trial. — Eiggs v. Tayloe, Case No. 11,- 
832. 

Where a jury has had a case before it and 
disagreed, a. second trial cannot be had by an- 
other jury from the residue of the panel. The 
case must go over, in order that it may be tried 
on a new venire. — ^Wilson v. Barnum, Case No. 
17,787. 

§ 28. Statntory new trial as of riglit. 

Where a new trial is granted as of course in 
a Etate court under the state statute, the party 
cannot abandon the special remedy, and proceed 
in the federal court. — Fraser v. Weller, Case 
No. 5,064. 

NEXT OF KIN. ^ 

See "Descent and Distribution." 



NONINTERCOURSE ACTS. 

See "War," §§ 7-25. 

NONRESIDENCE. 

Effect on limitation, see "Limitation of Ac- 
tions," § 13. 

Operation and effect of insolvency laws on non- 
residents, see "Insolvency," § 3. 

Privilege of nonresidents from service of pro- 
cess, see "Process," § 6. 

Taxation of nonresidents, see "Taxation," § 8. 

NONSUIT, 

At trial, see "Trial," § 14. . 

Before trial, see "Dismissal and Nonsuit." 

NOTARIES. 

5 1, Liabilities. § 2, Seal. 

Authority to take acknowledgment, see "Ac- 
knowledgment," § 2. 

affidavits, see "Affidavits," § 1. 

depositicns, see "Depositions," § 9. 

§ I. Iiiabilities. 

_ No right of action exists against a notary pub- 
lic for an official malfeasance, incorruptly and 
falsely certifying to the execution and acknowl- 
edgment of an assignment of an interest in real 
estate, by other than the person to whom the as- 
signment was made, and whose title was there- 
by invalidated. A purchaser from the assignee 
cannot maintain the action.— Ware v. Brown. 
Case No. 17,170. 
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The seal of a notary must bear his name and 
show his official character. — la re Nebe, Case 
No. 10,073. 

A seal of a notary may be an impression made 
by the seal on paper, without was or any other 
tenacious substance.— Orr v. Lacy, Case No. 
10,589. 

And this is true although it does not contain 
any device or words indicating any particular 
official.— In re Phillips, Case No. 11,098. 

The requisites of a notarial seal are deter- 
mined by the law of the locality from which the 
official derives his authority.— In re Phillips, 
Case No. 11,098. 



NOTES. 

Bank notes, see "Banks and Banking," § 13; 

"Payment," §§ 2, 3. 
Promissory notes, see "Bills and Notes." 



NOTICE. 

As affecting right to costs, see "Admiralty," g' 

JLo1» 

In bankruptcy, see "Bankruptcy," §g 143-146. 

In habeas corpus proceedings, see "Habeas Cor- 
pus," § 9. 

Of particular facts, acts, or proceedings. 

Abandonment to insurer, see "Insurance," § 122:. 

Accounting, see "Executors and Administra- 
tors," § 58. 

Action or process, see "Process," § 5, 

pending, see "Lis Pendens." 

Amendment, see "Equity," § SO; "Pleading," 
§ 46. 



Appeal, see "Appeal and Error," § 14. 

— '- from decision of justice of the peace, see 



"Justices of the Peace," § 13. 

-- — in admiralty, see "Admiralty," § 119. 

Application for discharge, see "Bankruptcy," § 
553. 

- — for injunction, see "Injunction," §§ 10, 18. 

Appointment of assignee in bankruptcy, see 
^'Bankruptcy," § 178. 

of guardian, see "Guardian and Ward," § 3. 

Arrival of goods, see "Carriers," § 10; "Shin- 
ping," § 152. 

Blockade, see "War," § 27. 

Cancellation of insurance policy, see "Insur- 
ance," § 40. 

Claim against city, see "aiunieipal Corpora- 
tions," § 40. 

Copyright, see "Copyrights," §§ 15, 16. 

Default of principal, see "Guaranty," § 9. 

Dissolution of partnership, see "Partnership,"" 
§ 59. 

Examination in bankruptcy, see "Bankruptcy,"" 
§ 324, 

Foreclosure of' mortgage, see "Mortgages," § 17.. 

Loss insured against, see "Insurance," §§ 140- 
157, 194. 

Meeting of stockholders, see "Corporations," §. 

26a. 
Motions in general, see "Motions," § 1. 
— — to dissolve injunction, see "Injunction," §r 

oU. 

Nonpayment or protest of bill or note, see "Bills 

and Notes," §§ 59, 63, 7^79, 
Sale in bankruptcy, see "Bankruptcy," §§ 299, 

Special matter in defense, see "Patents," §§: 

196, 226. 
Taking depositions, see "Depositions," §§ 2, 11- 

16. 
Time for payment of insurance premium, see- 

"Insurance," § 83. 
To produce written instrument, see "Evidence.'*" 

§ 25. 
To quit, see "Ejectment," § 2. 
Trial, see "Trial." , 
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To particular classes of parties. 

Agent, see "Principal and Agent," § 33. 
Officer or agent, see "Insurance," § 92. 
Purchaser, see "Vendor and Purchaser," §§ 23- 

30. 
Transferee of negotiable paper, see "Bills and 

Notes," § 52. 



NOVATION. 



§ 2, Operation 



I 1, What constitutes a novation, 
and effect. 

1 1. "Wliat constitutes a novation. 

A debtor cannot Toluntarily transfer his obli- 
gation to pay to a third person without the con- 
sent of his creditors.— Jones v. Walker, Case No. 
7,507. 

An agreement for an extension of credit lidd 
not to supersede a prior agreement under which a 
mortgage was given to secure notes and the right 
to enforce the same on default in payment. — In 
re Johnston, Case No. 7,424. 

A bond under seal is not superseded by a sub- 
sequent parol agreement, of like terms and effect 
as to which the promisee parts with nothing, and 
assumes no responsibility. — Cartright v. Bost- 
wick. Case No. 2,481. 

§ 2. Operation and effect. 

The ratification by one of the unauthorized act 
of another cannot have a retroactive effect so as 
to defeat the rights of intervening third persons. — 
Strain v. Gourdin, Case No. 13,521. 

NUISANCE. 

§ 1, Private nuisances. § 2, Public nuisances. 5 3, 
Injunction. § 4, Liabilities and proceedings to en- 
force. 

Obstruction to navigable waters, see "Navigable 
Waters," §§ 9, 12-16. 



§ 1. Private nuisances. 

A livery stable in the residence portion of a 
city is not, as a matter of law, necessarily to be 
considered as a nuisance to the improved property 
adjoining or near it.— Flint v. Russell, Case No. 
4.876. 

§ 2. Public nuisances. 

The use of a steam railroad lawfully construct- 
ed, in the absence of any abuse, is not a public 
nuisance. — Miller t. Long Island B. Co., Case 
No. 9,580a. 

§ 3. Injunction. 

Where there is a question whether a building 
will be a nuisance, its construction will not be 
enjoined. — Ramsay v. Riddle, Case No. 11,544; 
Flint v. Russell, Id. 4,876. 

The abuse of the use of a steam railroad, if 
general and common to all owners of adjacent 
property, cannot be enjoined at the suit of an 
individual owner. — Miller v. Long Island R. Co., 
Case No. 9,580a. 

A private person can have relief in equity 
against public nuisances only in virtue of special 
and individual injuries, and where the remedy 
at law is inadequate.— Illinois & St. L. Railroad 
& Canal Co. v. St. Louis, Case No. 7,007; 
Spooner v. McConnell, Id. 13,245. 

§4. Iiialiilities, and proceedings to en- 
force. 

The author of a dangerous nuisance on the pub- 
lic streets is equally liable with the city for the 
injuries caused thereby.— Ware v. St. Paul Wa- 
ter Co., Case No. 17,172. 

The question of nuisance or no nuisance is one 
of fact, exclusively for the jury to decide.— Hick- 
erson v. United States, Case No. 18,301. 



NUNCUPATIVE WILLS. 

See "Wills," § 10, 
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OATH, 

§ 1, Sufficiency in general. § 2, Affirmation Instead 
of oath. § 3, Powers to administer. 

False swearing, see "Perjury." 

Of juror, see "Jury," § 29. 

Of witnesses, see "Depositions," § 22. 

To specifications for patent, see "Patents," § 70. 

§ 1. Sufficiency in general. 

A witness must be sworn in such a way as is 
binding on his conscience. — ^The Merrimac, Case 
No. 9,474. 

The oath of a Chinaman, taken on the Bible, 
in the usual way, hdd sufficient, where, on ex- 
amination, it appeared that he felt solemnly 
bound by it.— ^The Merrimac, Case No. 9,474. 

■§ 2. Affirmation instead of oath. 

Affirmation instead of oath will only be per- 
mitted when the court is satisfied that the witness 
belongs to a society which professes to be con- 
scientiously scrupulous of taking an oath. — ^King 
v. Fearson, Case No. 7,790; Bank of Columbia 
V. Wright, Id. 883. 

Affirmation instead of oath may be permitted 
where the witness has applied for admission to 
fuU participation in the membership of the society 
of Quakers, and usually meets with them for 
worship.- King t. Fearson, Qase No. 7,790. 



Affirmation by juror not a Quaker, not attach- 
ed to any particular religious sect, not permit- 
ted.— Mdntire's Case, Case No. 8,824. 

§ 3. Powers to administer. 

A judge having a right to administer oaths may 
administer them in any county in the state. — 
Voce V. Lawrence, Case No. 16,979. 

An oath required to be administered by an 
act of congress, under the usage of the depart- 
ment, may be administered by a state officer hav- 
ing power to administer oaths. — United States 
v. Winchester. Case No. 16,739. 

See, also, "United States Commissioners," § 1. 



OBLIGATION OF CONTRACT. 

Laws impairing, see "Constitutic«ial Law," §§ 6- 
9. 

OBSCENITY. 

Importation of indecent or obscene articles, see 

"Customs Duties," § 87. 
Sending obscene and indecent matters throu^ 

mails, see "Post Offices," §§ 21, 27. 



